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**  Qaod  magis  ad  nm 
Pertinet,  et  netcire  maluiii  est,  agitamus." 

HORAT. 


STATE  OF  THE  LAW  BILLS  IN 
PARLIAMENT. 


At  this  period  of  the  session,  after  the 
Easter  recess,  when  the  measures  intended 
.  to  pass  into  laws  are  usually  urged  forward ; 
— moreoveryon  thecomniencementofa  new 
volume, — ^we  may  appropriately  advert  to 
the  bills  for  the  alteration  of  the  law  now 
under  the  consideration  of  parliament.  In 
order  that  their  scope  may  be  more  dis- 
tinctly perceived,  we  shall  class  them  un- 
der the  heads  of —  Ist,  Conveyancing. 
2nd,  Equity,  drd.  Common  Law.  4th, 
Bankruptcy  and  Insolvency.  6th,  The 
Highways  and  the  Poor. 

I.  The  bills,  which  in  an  especial  degree 
are  likely  to  attract  the  attention  of  both 
.  branches  of  the  profession,  are  the  short- 
form  conveyances,  to  which  we  briefly  ad- 
verted last  week.  There  has  been  an  appre- 
hension that  these  bills  were  designed  or 
calculated  to  diminish  the  jUst  emoluments 
of  practitioners.  We  are  assured  that  this 
notion,  though  extensively  entertained,  is 
not  well  founded ;  and,  at  all  events,  it  is 
said,  that  means  will  be  taken  to  award 
such  due  remuneration  as  will  secure  the 
services  of  the  ablest  and  most  respectable 
men.  And  there  can  be  no  doubt  that  the 
best  interests  of  the  public  are  involved  in 
fully  effecting  this  object. 

Our  law  reformers, howbeit.fondofexperi* 
mental  legislation,  and  theoretical  improve- 
ment, constantly  asseverate  that  they  have 
no  intention  to  degrade  the  station  of  law- 
yers, or  diminish  the  esteem  in  which  they 
are  collectively  or  individually  held.  In- 
.  deed,  to  lower  the  rank  of  any  branch  of 
the  profession,  would  be  not  only  to  injure 
the  whole,  but  to  impair  the  effective  ad- 
ministration of  justice.  If  the  solicitor  be 
Vol.  xxxii.  W-  ^47. 


soon  suffer  by  its 
an  inferior  order  of 


degraded,  the  bar  will 
communication  with 
persons,— deficient  alike  in  attainments, 
integrity,  and  honourable  feeling.  Petty 
litigation,  unseemly  disputes,  low  tricks, 
and  sharp  practice  would  prevail.  The 
best  men  at  the  bar  would  be  disgusted 
with  their  occupation,  —  an  inferior  class 
would  take  their  place,  and  ultimately  the 
bench  would  fall  amidst  the  general  de- 
terioration of  the  body  from  which  its 
members  are  chosen. 

Stir  doubting  the  necessity,  or  the  ex- 
pediency of  these  act-of-parliament,  or 
common  forms,  we  are  inclined  to  believe, 
that  if  the  legislature  should  be  disposed  to 
pass  them,  they  will  be  accompanied  with 
such  provisions  as  will  enable  the  judges 
to  do  justice  to  the  profession  by  a  scale  of 
remuneration  suited  to  the  rank  and  condi- 
tion of  a  respectable  class  of  practitioners. 

Next  to  these  threatened  abridgments  of 
the  "fair  proportions  "of  our  standard  pre- 
cedents in  the  law  of  real  property,  comes 
the  bill  for  a  general  registry  of  deeds.  We 
have  already  on  several  recent  occasions, 
noticed  some  of  the  principal  objections  to 
this  project,  and  shall  have  others  to  ad- 
duce, whensoever  the  author  of  the  bill 
shall  think  it  fitting  to  proceed  with  it.  In 
the  mean  time,  we  see  that  preparations 
have  been  made  in  various  quarters  to 
meet  the  proposal  with  a  stout  opposition. 
This  fneasure  will  not  be  permitted,  (like 
the  optional  bills  of  last  session,)  to  pass  in 
silence.  Here  also,  the  interests  of  the 
clients,  particularly  for  a  generation  to 
come,  are  quite  as  much  involved  as  the 
lawyers,  in  upholding  the  old  system;  We 
anticipate,  therefore,  that  Lord  Campbell 
will  be  disposed  again  to  defer  his  pkm. 
Still,  we  would  advise  those  whom  it  may 
concern,  to  watch  any  movement  that  may 
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be  made  towardsthe  second  reading  of  the 
bill. 

Connected  with  these  real  property 
measures  may  be  noticed  the  select  com- 
mittee of  the  House  of  Lords  on  the 
burtltens  imposed  on  xesA  property.  We 
hope  the  labours  of  the  committee  will  not 
close  without  a  strong  recommendation  to 
abolish  the  lease  for  a  year  stamp,  and  to 
revise  the  scale  of  ad  valorem  duties. 
Whilst  a  reduction  would  afford  much  re- 
lief^ especially  in  small  purchases  and  mort- 
gages, we  believe  that  ultimately  the 
revenue  would  not  be  impaired,  for  the 
number  of  transactions  would  be  increased. 

2.  The  bill  which  will  peculiarly  affect  the 
proceedings  and  practice  of  the  Courts  of 
iEquity,  is  the  Chaiitable  Trusts  BUL  We 
have  already  stated  the  objectionfi,  on 
|»iibUc  gvounds,  to  the  extension  of  the 
powers  of  the  bill  beyond  the  superintend- 
ence and  regulation  of  small  charities. 
There  are  also  pcefemonal  objections  to 
.the  Measure.  It  is  ckar«  vve  think,  tliat 
the  legal  .business  »(  .these  .truats  U  better 
perfaraoed  under  the  present  sj«tem  than 
O  can  or  will  hfi  Moder  tbe  ne.w.  The 
iruatees  now  act  .accprdicig  Xo  thp  ^vke 
of  some  respectable  soliclfeor  of  their  owjj 
appobtment,  and  in  viany  caaes  xhey  have 
a  standing  coimseJ^  either  formally  nomi- 
inated  or  usually  consulted.  These  ad- 
vjBera  thoroughly  underjitAnd  the  nature 
of  the  IrmUMXiA  gencarallyit  is  well  exe- 
-allied,  in  tbe  compawtiv^y  nare  instances 
in  w^hich  there  is  an  abuse,  other  solicitors 
oaAfae'neigbbourbpod  are  jready  enoi^  to 
aid  in  setting  the  matter  ijght ;  and  it  is  ad- 
nitfted  that  the  Court  of  Chancery  is  the 
best  adapted  -to  obtain  redressi,  ^except  that 
ita  proceedings  «tt  ^expensive.  Now  let 
us  see  ibew  the  ex|ienseg  are  likely  to  he 
redtteed  by  the  prqposed  alteration. 

We  may  fairly  presume  that  lai^ge  sala- 
ries (to  be  raiaed  outrf  the  truat  fuwls) 
M^ill  be  paid  to  the  coouzusaioaarSf  the 
assistast^  oammiasionerfiy  their  secretaries, 
^akorks,  measen^ers,  ^c^  &c  The  natural 
workiag  of  the  principle  of  patronage  will 
xme  these  emoluments  as  liigh  as  possible, 
4md  no  inconsiderable  outky  of  travelling 
^spenses  mM  be  added.  These  continual 
inipfsts  on  tbe  charity  funds,  ve  have  no 
4oubt  will  &r  esoeed  the  amount  now 
fMiifcaskmal^  to  oeunsd  and  solicitors. 
lOber^  will  in  Sact  be  a  mere  chan^  of 
4ftms  witbaut  anyresuUi<\gbenefit  to  the 


9i^^ 


the  management  afterwards,  will  be  con- 
ducted by  agents  appointed  from  political 
influence  and  not  by  the  parties  most 
interested  in  the  due  administration  of  the 
trust.  Instead  of  an  occasional  chancery 
suit,  there  will  be  a  continual  inquest* 
The  officers  engaged  will  require  no  legal 
education  or  qualification.  If  indeed  the 
bill  should  pass  in  its  present  shape  the 
services  of  the  present  professional  men, 
now  engaged  in  this  large  and  respectable 
class,  of  business,  will  be  mainly  dispensed 
with,  and  a  host  of  new  officials  will  be 
appointed  in  their  place,  in  whose  choice 
the  public  will  have  no  voice.  In  fact  a 
gigantic  piece  of  government  machinery 
will  be  established  in  lieu  of  the  combina- 
tion of  individual  cliarity,  and  the  conse- 
quences will  inevitably  be  the  present 
injury  and  the  final  annihilation  of  these 
excellent  institutions. 

Let  us  h(M)e  that  the  promoters  of  the 
measure  will  perceive  the  danger,  if  not 
the  mischief,  of  their  project,  and  eltfrer 
withdraw  the  bill  in  its  present  shape,  or 
confine  it  to  the  smaller  class  of  charities. 

d.  The  bills  affecting  the  practice  of 
the  courts  of  common  law  are  in  some  re- 
jects peculiarly  useful.  Thus  the  bills  of 
Lord  Campbell  for  abolishing  deodands 
and  substituting  a  right  of  action  for  com- 
pensation to  the  families  of  persons  killed  by 
accidents  arising  from  negligence  or  de- 
fault, are  clearly  just  and  expedient  to- 
wards the  public  ;  and  in  carrying  the  re- 
medy into  effect,  the  aid  of  the  profession 
must,  of  course,  be  required.  Some  of  the 
profits  of  railway  carelessness  and  mis- 
management will  therefore  pass  into  the 
i>ockets  of  the  injured  survivors  and  their 
Legal  advisers* 

So  far  so  good ;  but  on  the  other  hand, 
we  find  that  new  bills  continue  to  make 
their  appearance   for    establishing   petty 
local  courts  and  diminishing  the  busmess 
of  Westminster   Hall.      Notwithstanding 
the  sweeping  reform  of  the  last  session,  by 
which  the  jurisdiction  of  aU  local  courts 
may  be  enlarged  to  20/.,  and  theii^  dis- 
tricts extended,   several  bills  have  been 
brought  in  this  session,   for  establishing 
new  or  enlarging  old  local  courts.      Thus 
it  is  proposed  to  extend  the  jurisdiction  of 
the  hundred  court  of  Salford,  which  com- 
prehends a  large  part  of  LancashirCi  to  £he 
sum  of  30/.,  and  there  is  a  similar  project 
£br  Somersetshire-  .  Now  surely  this  is  be- 
yond all  jpeasoo^  and  at  all  events  these 
lea  of  .the  trus4!S.jl  plans  shoMld  be  suspended  until  the  govern- 
first  instance^  andlment  lias  brought  in  its  promised  bill  for 
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canryiag  into  effect  .the  compwheowre 
flclMme,tlie|HriDciple  of  wiiidi  wu  emoted 
by  the  8  &  9  Vict.  c.  127,  8.  9, 

4.  To  the  Bankruptcy  and  Insolvency 
Billj  we  see  no  reason  to  object  on  pro- 
fessional grounds.  It  \j)rdperly  proposes 
to  confer  larget  powers  over  (he  property 
i^'debtore^  i^riHipBaocne  of  its  previsions 
may  oooasioiiiiity  bear  .with  severity  on 
flMooent  traders;  bnt  it  must  be  confessed 
liMt  fiw  «M7  years  Aere  has  been  a 
me^d  tast^  i&  the  relief  of  debtors  of  all 
49inues>  not  merely  from  niisfertune,  but 
ifanugfa  .all  the  shades  of  culpabiiUy  and 
imad,  scarcely  ehort  of  indictable  offences. 
The  interests  of  cradH^s  are  now  justly 
Qonsiflevedy  and  with  due  preceutions 
sigaimt  needless  harshness,  we  trmt  the 
nieasiim  will  beeaccessftiL 

5.  The  Beat  tm  biJls  to  which  we 
^ooM  dmct  the  attention  of  our  reaflers, 
Bern  oaknilated,  (though  w«*wou]d  fain 
Mioae  ^ihey  are  Mt  se  iatended,)  well 
m^-^^Vkm  theOhai^table  Tresis  Biil--.to 
*T^ri»B  a  large  fiutober  of  our  brethren  of 
tkmn  oraal  and  beooHroble  avocations,  «nd 
icaappihit  ia  their  eiead  unprofessienal, 
md^me  ^PeiHure  toeay  far  less  competent, 
-^8BI».    Qn^wioide  o£  puWic  policy,  we 

^pivciaded  friOD  oomplamng  that  the 
'^  ^  of  ebe  Pear  fteoie^al  Bill  must  anni- 
» a  loiffe  elois  ef  litigation,  for  if  the 
puMie  intercols  siiettld'be  realiy  promoted 
4^4he  duinge>  Ihe  kfwyere  must  submit 
to  eliemooassily  ef  tihe^eaee ;  but  we  have 
•  ^%ht  bjily  to  remonetfote  Ogoiiist  au- 
ItoiULiugtbe  OHi^oyNiens  of  persons  not 
legaMjr  ifnoUfiod  to  tfonvact  the  bnsiness 
^^e  m^girtrotes  and  the  quarter  ses- 
-siona,  ndiich  properly  belongs  to  the  reguhir 
.pioetitaoner. 

Now  the  Iddi  seetion  of  the  Poor  Re- 
moval Bill  providee,  that  the  board  of 
gnartKans  of  parish  unions  under  the  au- 
thority of  thepoor  hwr  oommisstoners,  may 
appoint  a  pmd  oflioer  to  attend  te  all 
flsatteta  velatiag  to  the  settlement  and  re- 
moral  of  the  poor,  and  the  commiseioners 
may  -nsake  regulations  ee  to  all  proceed^ 
4ng9  relating  thereto.  The  6  &  7  Vio 
toria,  a.  73,  prevented  all  unqualified 
persons  from  actmg  as  attorneys  before 
iBogiatrales,  «ad  the  7  Ar  8  Vtcttoria,  o. 
lOJ,  ».  %%,  Kmrted  sodi  practice  to  the 
petty  sessions,  leaving  tfhe  prohibiten 
vntoncAed  as  to  the  quarter  eeseiens. 
•Wew  nere^  it  ire  mistake  not  the  mteit-^ 
.tion  of  the  ciauoo,  there  will,  be  no  re- 
striction whatever  :  —  any  body  onay 
pivctise  in  forish  aflhhe,  anywhere  ood 


to  my  anient.  iEbb  ahedd  be  fnwvided 
against.^ 

ikgaiB,  thefiigtiway  B«n,of  whidi  we  gaie 
an  abstradt  in^esir  last  volume,  p.  547,  will 
have  thee&ct,  we  appreheml,  of  ivmoving 
several  hnodred  edlicitot^  from  the  office  of 
clerksto  turnpike  trusts,  and  giving  theirap- 
pointments  to  other  persons.  The  busi- 
ness-like habits  and  education  of  profes- 
sionai  men  render  them  peculiarly  well 
qualified  to  fill  these  offices,  and  it  may  be 
that  many  will  be  selected,  but  then  they 
must  retire  frompractiee,  and  devote  them- 
selves solely  to  their  ofiicial  duties. 

All  these  measures  seem  to  ft>rebode  a 
serious  change  in  the  station  and  enuilu- 
ments  of  professional  men.  Both  branches 
of  the  proiession  wiH  be  rendered  less^  in- 
dependant  Too  many,  instead  of  aiming 
at  the  highest  rink  in  l^eir  profbseion,  w9l 
look  to  the  f%woor  of  influential  persons  for 
these  <'  snug  eppointments.*' 


POINTS  IN  COMMON  LAW 
PRACTICE. 

POBW    OF     A!>PLH>ATfOff    TO     8BT     ASr0S 
l>RO0BBDINO9    FOR    IRITEOULaBTTY. 

The  form  of  motion  indorsed  on  counsels'  ^-"^^^^ 
brief  is  often  deserving  of  more  considera- 
tion than  it  receives  from  the  practitioner. 
It  is  not  enough  to  ensure  the  success  of 
an  application,  that  the  materials  furnished 
by  the  affidavit,  on  which  a  rule  is  moved 
are  sufficient,  if  the  form  of  the  rule  has 
been  misconceived.  An  instance  of  mis- 
carriage, arising  from  a  mistake  in  the  form 
of  a  motion^  occurred  in  a  case  in  the  Court 
of  Common  Pleas,  lately  reported.*  That 
which  the  court  pronounced  to  be  an  error 
in  this  case,  was  one  into  which  the  most 
astute  and  intelligent  person  might  readily 
have  fallen,  but  by  pointing  attention  to  it, 
we  hope  to  prevent  others  from  falling  into 
errors  of  a  similar  character,  the  more  es- 
pecially as  the  decision  of  the  court  in  this 
case  involves  something  that  may  be  re- 
garded as  a  rule  with  respect  to  the  form 
of  applications  of  this  nature. 

In  Brooks  v.  Roberts,  the  defendant,  ac- 
cording to  his  affidavit,  had  never  been 
served  with  any  writ  of  summons,  and  was 
first  informed  Uiat  the  plaintiff  had  com- 
menced an  action  against  him,  by  the  ser- 
vice of  a  notice  of  declaration.  A  rule 
was  therefore  obtained,  calling  upon  the 


^'iSes'this  biUaAd  observations  on  it  in  ^e 
kst  voL  pp.  1 1 1, 134,  493,  ^4, 
*  Broiktr. Roberta,  tOm,Ben.lL^^6. 
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plaintiff  **  to  show  cause,  why  the  declara- 
tion and  subseouent  proceedings  should 
n  ot  be  set  aside.  Sec*  Upon  showing  cause 
against  this  rule  it  appeared,  that  an  ap- 
pearance had  been  duly  entered  for  the 
defendant  sec.  siaL,  and  he  was  met  by  the 
objection  that  an  appearance  having  been 
apparently  regularly  entered,  the  declara- 
tion was  properly  filed,  and  the  motion 
misconceived.  It  was  insisted,  on  the 
other  side,  that  as  an  appearance  according 
to  the  statute  could  only  be  entered  upon 
personal  service  of  the  writ  of  summons, 
and  as  there  had  been  no  such  service  in 
this  case,  the  defendant  was  entitled  to 
treat  the  appearance  as  a  nullity. 

Tindalt  C.  J.  (with  the  concurrence  of 
the  other  judges)  was  of  opinion  that  the 
application  should  have  been  to  set  aside 
the  appearance,  and  not  the  declaration, 
for  whilst  the  appearance  remained  in  the 
books  of  the  court  apparently  regular^  there 
was  no  irregularity  in  the  declaration. 
This  view  was  fortified  by  two  cases  re- 
ferred to  by  the  learned  chief  justice. 
in  the  earliest  of  those  cases,^  where  the 
writ  was  irregular,  and  the  defendant 
moved  to  set  aside  the  service,  the  Court 
of  Exchequer  discharged  the  rule,  Bayley^ 
B.  observing,  **  that  if  a  true  copy  of  the 
writ  had  not  been  served,  or  if  it  had  not 
been  properly  served,  the  court  would  have 
set  aside  the  service  for  irregularity  ;  but 
here  the  objection  was  not  to  the  service 
but  to  the  writ.'*  Where  the  objection 
was  to  the  service  some  defect  ought  to  be 
shown  in  the  service,  it  was  not  enough  to 
show  that  the  writ  was  irregular.  In  the 
subsequent  case  of  Edxoards  v.  Banks'" 
where  the  mistake  was  in  suing  out  the 
writ,  and  the  rule  was  to  set  aside  the  ser- 
vice, the  Court  of  Exchequer  also  dis- 
charged the  rule,  on  the  ground,  that  the 
motion  should  have  been  to  set  aside  the 
writ  itself,  and  not  the  service.  So  in 
Brooks  V.  Roberts  the  motion  supposed  an 
irregularity  in  the  declaration  for  which 
there  was  no  warrant — the  fault  was 
higher  up — in  the  appearance,  and  to  that 
the  motion  should  have  addressed  itself. 

The  rule,  we  apprehend,  deducible  from 
these  cases  is,  that  where  an  application 
is  made  to  set  aside  proceedings  for  irregu- 
larity, the  motion  must  be  pointed  at  the 
earliest  proceeding  affected  by  the  irregu- 
larity, and  not   merely  to   the  first  pro-. 


*  Hisker  y.  Jarmaine,  1  Cr.  &  M.  408;  3 
Tyr.  381. 

«  4  Dowl,  P.  C.  357. 


Deeding  by  which  the  knowledge  of  the 
irregularity  is  brought  to  the  notice  of  the 
objec  ing  party. 

NBW  TRIAL    ON  THE    GROUND  OF    THE   IN- 
SUFFICIENCY   OF  DAMAGES. 

It  is  every  day's  practice,  as  our  read- 
ers are  aware,  in  the  courts  of  law,  to 
grant  rules  for  new  trials,  on  the.  ground 
that  the  damages  are  excessive,  or  greatly 
disproportioned  to  the  injury  complained 
of.  In  actions  of  iort,  however,  the  cases 
are  extremely  rare  in  which  the  courts 
will  grant  a  new  trial  at  the  instance  of 
the  plaintiff,  on  the  ground  that  the  dama- 
ges awarded  by  the  jury  are  insufficient ; 
because  it  is  the  peculiar  province  of  the 
jury  in  those  cases,  to  say  to  what  amount 
of  damagtes  the  plaintiff  is  entitled. 

In  the  case  of  Hayward  y.  Newton^  the 
court  said,  that  a  new  trial  was  never  to 
be  granted  on  the  ground  that  the  damages 
were  smaller  than  the  court  might  think 
reasonable.  In  Randall  y,  Hayward^*  how- 
ever, which  was  an  action  of  slander,  where 
the  slander  was  repeated  in  a  way  which 
indicated  malice  on  the  [Xirt  of  the  defend- 
ant, who  refused  to  make  any  apology,  and 
the  jury  found  a  verdict  for  the  plaintiff 
with  only  20s.  damages,  and  the  judge,  in 
the  then  state  of  the  law,  had  no  power 
to  certify,  so  that  the  plaintiff  would  ob- 
tain no  costs,  Tifidal,  C.  J.  said : — "  I  think 
a  more  complete  measure  of  justice  would 
have  been  attained  if  the  jury  had  given 
higher  damages,  but  the  court  never  grants 
a  new  trial  because  the  damages  are  I0W9 
unless  there  has  been  some  mistake  on  .a 
point  of  law  on  the  part  of  the  judge  who 
presided,  or  in  the  calculation  of  figures  by 
the  jury,"  In  a  very  late  case^  an.  ad- 
ditional qualification  was  added  to  the  rule, 
that  the  court  would  not  grant  a  new  trial 
by  reason  of  the  smallness  of  damages. 
In  that  case  the  action  was  brought  against 
a  surgeon  for  negligence,  whereby  the 
plaintiff  lost  his  leg,  and  the  plaintiff  had. a 
verdict,  with  one  farthing  damages.  On 
a  motion  for  a  new  trial  on  the  ground  of 
the  inadequacy  of  the  damagesy  Tindaly 
C.  J.  pronouncing  the  judgment  of  tlie 
Court  of  Common  Pleas,  after  referring 
to  the  cases  above  cited,  added,  that  <f  at 
any  rate  a  new  trial  ought  not  to  be 
granted  on  such  a  ground,  unless  the  judge 


«»  2  Stra.  940.    «  5  Bing.  N.  C.  424;  7  See. 
407. 
^Gibbs  v.  Tunal^i  1  Com.  Ben.  R.  640. 
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who  tried  the  cauge  was  dissatislled  with 
the  sinallneBs  of  the  damages,"  vrA  as  that 
was  not  the  case  in  this  instance  the  rule 
was  refused. 

NOTICES  OF  NEW  BOOKS. 

A  Treatise  on  the  Law  of  Contracts  ajid 
Parties  to  Actions  Ex  Contractu.     By 

.  C.  6.  Addison,  Esq.,  Barrister  at  Law. 
London :  Richards.     1845.     Pp.  366. 

According  to  our  promise,  we  proceed 
to  notice  this,  as  we  shall  other  works, 
which  have  remained  in  arrear  for  some 
time,  and  are  entitled  to  receive  in  these 
pages  a  concise  review  of  their  scope  and 
objects. 

Mr.  Addison  states  that  his  materials 
were  originally  collected  together  and  ar- 
ranged for  private  reference  and  instruc- 
tion, and  he  has  published  them  in  the 
hope  that  they  may  be  found  useful,  at  all 
events  to  those  to  whom  the  science  of  the 
law  is  not  familiar,  or  who  have  not  a  con<- 
stant  and  ready  access  to  the  vast  and 
voluminous  reports  of  the  proceedings  of 
our  courts  of  justice.  He  properly  ob- 
serves, that  it  would  be  idle  to  dilate  upon 
the  vast  importance  of  the  law  of  contracts, 
upon  Its  '<  great  and  universal  concernment," 
and  the  advantage  of  an  acquaintance  with 
its  general  rules  and  principles,  as  well  to 
every  man  of  business,  as  to  the  professed 
lawyer.  A  cursory  glance  at  the  contents 
of  the  treatise,  particularly  of  the  third  and 
fourth  chapters,  will  make  it  abundantly 
evident  that  there  are  fevr  mercantile 
transactions  that  can  be  entered  into  and 
conducted  with  safety  without  some 
knowledge  of  the  subjects  therein  con- 
tained. The  rules  and  principles  of  law 
prescribing  and  regulating  the  parties  in 
actions  ex  contractu  are  more  esi)ecially 
useful  to  the  practical  lawyer  and  the 
student :  they  serve  also  to  illustrate  and 
explain  the  law  of  contracts  generally,  and 
to  define  and  ascertain  the  rights  and  lia- 
bilities of  parties  under  the  varying  events 
and  circumstances  of  daily  life. 

The  learned  author  admits,  that  there 
are  many  able  works  devoted  either  wholly 
or  fKirtially  to  the  developement  of  the  sub* 
ject  treated  of  in  his  volume.  But  he  sub- 
mits that  the  subject,  though  not  intact,  is 
far  from  being  exhausted;  and  he  hopes  tliat 
the  desire  to  communicate  information, 
more  especially,  to  those  who  are  not 
learned  in  the  law,  or  who  are  about  to 
cross  the  threahold  of  legal  science ;  and 


the  labour  and  pains  that  have  been  taken 
to  render  the  work  accurate  will  ensure  it 
a  favourable  consideration,  and  in  some 
measure  excuse  the  boldness  of  the  under- 
taking. 

The  treatise  is  divided  into  fourteen 
chapters,  of  which  the  following  are  the 
purport  and  effect :  — 

1.  On  deeds,  their  requisites  and  attributes. 

2.  On  simple  contracts,  and  the  consideration 
necessary  to  support  them. 

3.  Of  the  contract  of  sale,  and  its  requisites, 
in  respect  of  authentication  by  writing. 

4.  Of  the  authentication  and  establishment 
in  law  of  contracts  generally. 

5.  Of  the  legal  force  and  effect,  and  of  the 
interpretation  of  deeds  and  simple  contracts. 

6.  Of  conditions  precedent  to  the  right  of  ac- 
tion ex  contractu^ 

7-  Of  covenants  and  simple  contracts  and 
promises  created  by  implication  of  law. 

8.  Of  the  plaintiffs  in  actions  ex  contractu, 

9.  Of  the  right  of  action  ex  contractu  in  the 
case  of  principal  and  agent. 

10.  Of  joint  and  separate  rights  of  action  ex 
contractu. 

11.  Of  the  plaintiffs  in  actions  ex  contractu 
when  there  is  a  change  of  interest  by  assign- 
ment and  by  notation  and  substitution. 

12.  Of  the  right  of  action  ex  contractu  when 
there  has  been  a  change  of  interest  by  bank- 
ruptcy or  insolvency. 

13.  Of  the  plaintiffs  in  actions  ex  contractu 
when  there  has  been  a  change  of  interest  by 
marriage. 

14.  Of  the  plaintiffs  in  actions  ex  contractu 
where  there  has  been  a  change  of  interest  by 
death. 

This  arrangement  of  the  subjects  of  the 
treatise  appears  to  be  judicious,  and  we 
shall  extract,  by  way  of  specimen,  the  fol- 
lowing passages,  showing  the  law  regarding 
the  sealing  of  deeds,  their  delivery y  (includ- 
ing the  doctrine  of  focroii?,)  ?ji^  attestation, 

"  Sealing  of  Dei^ds. — The  use  of  seals  for 
the  authentication  of  contracts  and  writings, 
appears  to  have  been  almost  unknown  in  Eng- 
land, prior  to  the  conquest.  Under  the  Anglo- 
Saxon  government,  contracts  and  written  de- 
clarations and  memorials  were  solemnly  ratified 
with  the  sign  of  the  cross,  in  the  presence  of 
numerous  witnesses,  and  derived  all  their  force 
and  efficacy  from  their  publicity.'  One  of  the 
most  ancient  sealed  documents  of  any  authen- 
ticity in  England,  is  the  charter  of  Edward  the 
Confessor  to  Westminster  AbLey.**  Edward 
the  Confessor  was  brought  up  in  Normandy, 
and  the  custom  of  using  seals  is  said  to  have 


*  Madox,  dissert,  xxvi.  form.  Angl.  p.  115, 
131,  136,  176.  Spelman^s  Gloss,  p.  226.  Mo- 
nast.  Angl  vol.  5,  p.  269*  col.  1. 

b  Coi  Litt.  7  a.  speaks  of  a  sealed  charter  as 
early  as  A,  D.  256.   Vin.  Abr.  Fails,  20. 


Jtwftir:  AdlKmn^s  TreatiiB  mn  tHe  tm  cfCMmeti. 


D0611'  Iiifttiuiicccr  Rtynt  tttBt'  countfy  into  XtB^- 
lmk€,  mnd  to  have  become  ^(enerai  ehoftiy  after 
tlie  cttaMfvest;    The  {imotiee  apptBra  to  bave 
beoB^orignan^  d«riv«d  ffom  the  far  £aal»  where 
it  has  prevailed  from  the  most  remote  antiqQfty 
dowa  to  the.yuaent  time.  In  the  Bible,  mention 
ia  fireguantly  made  of  letters  sealed  with  the 
king's  »eal:^  and  we  are  toM  that  '*  the  writing 
which  is  written  in  the  king's  name,  and  sealed 
with  tke  king's  seali  can  no  man  reverse.'"* 
Erom  tke  book  of  Jeremiah  we  find,  that  writ- 
ings under  seal  constituted  part  of  the  formali- 
ties and  requisites  of  a  Jewisn  purchase  of  land, 
to  And  Fhougfat  the  field  of  Hanameel,   and 
weijsfaad  him  the  money.    .    .    .    And  I  sub- 
scribed the  evidence,  and  sealed  it,  and  took 
wkoeasea.'     And  in  another  part  of  the  pro- 
phecies  we  are  told,  that  '  m^i  shall  buy  fields 
tpr  mosey,,  and  subscribe  evidences,  and  seal 
them,  and  take  witnesses.'* 
-  "  Every  sheykh  and  governor  of  a  village 
throughout  the  East,  has  at  this  day  his  own 
private  seal  and  signet,  with  which  he  seals  and 
authenticates  his  writings  and  decrees ;  and  it 
is  probable  that  the  common  practice  of  using 
aeals  fior  the  authentication  oi  documents,  both 
of  a  pubFic  and  a  private  nature,  "which  became 
pMvalent  in  different  parCa  of  the  continent 
abttut  the  time  of  the  crusades^  was  originally 
introduced  by  the  pilgrims  from  Jerusalenu 
Xha  practice  was  brought  into  general  use  in 
England,  as  before  mentioned,  by  the  Xormans 
after  the  conquest,  who  caused  the'  ancient 
Saxon  contracts  and  writings  to  be  sealed  with 
waxen  seals  in  the  presence  of  witnesses,  and 
gave  them  the  names  of  charters  or  deed». 

''The  Norman  barona  and  knighta  had  each 
tfiaiix  own  peeuliar  seals,  whereon  was  engraved 
the  device  or  cognizance,  or  coat  of  arms  of  the 


bearer  /  and  we  are  told  that  a  seal,  as  well  as 
a  mifiteaygM^  was  granted  to  persons  of 
noble  birth  whan  they  came  of  age. 

**  If  a  man  accidentally  lost  his  seal,  it  was 
his  duty  to  give  public  notice  of  the  fact,  to  put 
people  on  their  guard,  and  prevent  them  from 
being- deceived  and  prejudiced  by  the  acts  of 
ptttiea  wfeo  might  have  got  poaseasion  of  die 
^eal,  and  made  use  of  it  without  the  authority 
of  the  owner.  *  If  a  man,'  says  Glanville, 
'  acknowledges  the  seal  attached  to  a  deed  to  be 
his  own  sea^  he  is  bound  to  warrant  the  terras 
of  the  deed,  and  in  all  respects  to  observe  the 
compact  expressed  in  the  deed  all  contamed  in 
it  without  Question ;  and  it  is  to  impute  it  to 
his  own  inotacretion  if  he  incur  loss  by  negli- 
gjentlypreserving  hia  own  seal.*^ 

"When  the  increase  of  trade  and  commerce 
had  dlfiused  wealth  amongst  the  inferior  classes 
of  society,  the  use  of  seals  was  no  longer  con- 
fined to  the  great  lords  and  the  landed  gentry ; 
the  rich  burghers  and  merchants  of  the  towns 
acquired  land,  and  made  grants  thereof  under 


^  1  Riilga,  c.  2T;  see  also  Dniel,  c.  6. 
*  Bather,  e.  8.    •  Jemaiahi  c.  32. 
'  Duffd,  Antk}.  WarwickAirc,  p.  9^3. 
fhmu.  Gloss,  torn.  3,  p.  854^ 
9  GkmtiHt  by  Jlhmiet,  p.  369,  96S« 


mdi  attd  adoptad  aaf  ftittd.of  miill,  acaafH  4»r 
dttvica^  that  auitad  tfaair  plaatuia  or  emmuKimm 
aathev  teid  fiar  tbq  Mrpo8ao£fiawo«lipgdeedft» 
It  was  hela  that  a  deed  was  sufficiently  sealed 
i£ajaftP  J?ublicly  acknowledged,  in  the  presence 
of  witneas^B,  that  tti^i/setl  attached  to  the  deed 
was  his' seal,  althoagb  tWseri- might  never 
have  belonged  to  hinv  <uad  might  haye  been 
fixed  to  the  paiehment  prior  to-its  engrosaiatnt ; 
and  this  gradually  gave  rise  to  the  present  l«ose, 
and  aenseless,  and  unsatlafkctory  mode  of  au- 
Aentication  by  seal.  The  safegnarda  arc  rc- 
maved;  ^ni  the  contract  retains  al!  its  original 
force  and  vitality.'* 

•*  It  now  rarely  happens,  that  the  party  exe- 
cuting a  deed  actusdly  sealfe  it  with  his  own 
hands,  or  with  his  own  seal.    The  seal,  which 
is  naoalty  ssme  old  mfer  stamp,  or  a  button,  is 
fixed  or  compreased  on  the  deod  by  the  peraoa. 
professionally  employed ;   the  executing  part)r 
merely  acknowledging,  in  tke  presence  of  wit- 
nesses, the  seal  to  be  his  asaL    '  If  a  stranger 
seal  a  deed  by  allowance  or  commandment  pre- 
cedent, or  agreement  subsequent  of  him  that  is 
to  seal  it,  bCTore  tfte  dtflrrery  ofit,  it  is  as  weff  as 
if  the  party  to  the  deed  dia  aeal  it  himeeif,  and 
tbeKfore  if  another  nnn  aeai  a  da«d  of  mine, 
and  take  k  up  a£l«r  iM  is  aealedU  and  do  delivsc 
it  as  my  deed,  thie  i»aaid  to  be  a  goad  agpagi 
ment  to  and  allowance  of  the  sealing,  and  so  a. 
good  deed.     And  if  the  party  seal  a  deed  with 
a  seal  that  ia  not  his  own  seal,  or  vnih  a 
stfch,  (0  or  any  mxch  Hke  thing  which  doth 
make  it  a  prinU  \tr  is  good ;    and  a^unxgfa 
it  be  a  corporation  that  doth  make  the  deed» 
yet  they  sMf  seal  wiUi  any  seal  benlea  tbsir 
comnoon  aaal.'^ 

"  It  has  been  held  also  that  one  and  the  same . 
seal  may  be  the  seal  of  half  a  dozen  persona  at 
the  same  time.    Thus,  where  one  of  two  partr 
nerr,  in  the  jn-esence  of  the  other,  and  by  his 
authority,  sealed  a- deed  for  them  botli,  but  there 
waarbot  one  seal,  and  tile  and  did  not  appear  to 
have  been  pnt  taase  upon,  the  vax,  it  waa  kekb 
that  the  execution  by  tha  one  partner  operated 
as  the  execution  of  both,  upon  the  authority  of 
Lord  Lovelace's  case,  where  it  was  said,  '  that 
if  one  of  the  officers  of  the  forest  put  one  seal  to 
the  roils  by  assent  of  all' tke  verders  and  other 
oflicer^  it  is  as  good  as  if  everyone  had  put  hia 
several  seal';  as  in>case  (fivcm  men  enter  inti^- 
an  obligatioa,  and  ihey  all  aonsevf^  amd  set  bnt 
one  seal  to  it ;  it  ia  a  good  obligHtion  o£  them. 
alL'^  But  they  must  all  be  actually  pi«aentcon- 
senting  to  the  act ;  otherwise  the  execution  is 
not  good.*     The  seal,  or  the  acknowledgment 
of  the  seal,  must  be  made  fffhn-  the  deed  has 
been  written,  and  Befbre  itir  deHvery  r  for  if  a 
blank  piew  of  paper  orpanhmi^  t  be  scaled  and 
daEvened,  and  aftfgward^wwtlwi  «pMi,  it  ia  na 
deed,""    It  has  aco— dingly  been  held,  tliat  a 


Dh^ 


^  11  Co.  27  h.„  Co.  litt.  171  h.;.  SImbu 
Toueh.  1,  ch.  4. 

*  iS^Aepparc^'^  Touchstone,  ch.  4. 

*  Btal  V.  Duustermlk,  4  T.  It  313^;  Tke  King 
r.  ImgMr,  4  B.  &  Ad.  6^*7-. 

»  Harriwiwv,  5if*i^  7  T.  H.  3»r- 

»  Perkms,  §  118,  Com.  Dig.  Fait  A.  I. 


Remew :  AddUon^s  T^'eaihe  m  the  Lam  tfHoniracts, 


feafl  bond  wfticB  had  been  esceented  before  the 
^mrdicion  vns  fSBk^  up,  was  ab«ohitel)f  nuU  and 
ii»id,*  and  that  a  dted  of  conveyance  or tranalMP 
ef  tbaan  iiiuurtad  by  the  propnetor  of  audi 
ahare^  with  Iha  name  of  the  porchaaer  ia  bhnk, 
and  handed  over  bv  him  to  the  plmntiff,  by 
wiiom,  on  the  sale  of  such  shares  to  the  defend- 
ant, the  defendant's  name  was  inserted  as  such 
purchaser,  was  void.^ 

•DKLiVKirr.— The  delivery  of  a  deed  may  be 
itiad^  either  by  the  acta  of  the  partiea  or  by  ex- 
psm  words,  it  being'  sufficient,  if  the  partiea 
taalifjf  ia  any  clear  and  unequivooal  maniieiv 
their,  intention  of  delivering'  the  instrument  as 
their  deed.  '  It  may  be  made  by  the  party  him- 
self that  doth  make  the  deed,  or  by  any  other, 
bjhis  appointment,  or  authority,  precedent,  or 
aaaent;  or  agreement  subsequent  /'  and  fe  has 
been  hi^  that  circumstances  alone  ma^  be 
equivalent  to  a  ddivaryii4ieie  no  actual  dekvefy 
ca»  be  pmved»  for  where  the  part^  to  a  <ked 
was  shown  to  have  acted  under  the  instrument, 
and  to  have  done  a  variety  of  thinfips  confirma- 
tory of  the  contract.  Lord  Mansfield  held  that 
the  acts  so  done  amounted  to  an  ackncmiedg- 
ttent  of  the  delivery  td  the  deed.''  Bwt  the 
mere  mannal  delivery  or  handing  o^er  ctfa 
aealed  contMct,  unacoompamad  by  efhteiice  of 
the  intention  of  the  paity  to  deliver  it  as  his 
dtfed  will  net  be  sufficient  to  impart  to  the  con* 
tcacl  the  character  and  effect  of  a  deed  f  and  if 
ft  should  appear  that  the  contract  was  delivered 
conditionany,  and  not  with  a  view  of  its  imme- 
dhrtdjrttdchtg  eHfect  as  a  deed,  it  is  said  to  be 
MboereS  mum  bbchow,  and  an  action  cannot 
be  maintained  upon  it  antil  tile  condMsfn  has 
DMB  poTCm  lued* 

^'DeM^ery^f  ad0edasanmacnow*^'U  is 
now  aettled»'  though  the  law  was  otherwise  in 
ancient  times^  as  appears  by  Sheppard's  Touch^ 
stone,  thai  in  order  to  constitute  the  deBvery  of! 
a  deed  asr  an  escrow,  it  is  not  necessary  that  it  i 
^MNild  be- (hue  by  express  words,  but  you  ate  | 
to  look  at  all:  the  facta  attending  the  execution,  i 
— ^to  all  that  took  place  at  the  time,  and  to  the  1 
result  of  the  transaction ;  and  therefore  though 
iti»  in  form  an  ilbsolnte  delivery,  i^  it  can 
TCasonably  be  inforred  that  it  was  deMwsrad  not 
to  take  elfove  as  a  d^ed  till  a  certain  coivAitien 
WW  performed,  it  will  nevertheless  epemne*  oa 
an  escrow,**  and  will  not  eonsequentlvhave  the 
ebaraeter  md  efieet  of  a  deed  imtiTtiie  event 
has  happened;  or  the  precedent  condition  has 
been  perfonned*^ 

»  FquMv.  Duff,  3  Campb.  191. 

•  Hibblethwttite  v.  M.  konne,  6  M.  *  W. 
200. 

9  Step.  Touch.  T,  ch.  4,  p.  57- 

•»  Goodright  v.  Strapham^  Cowp.  201  i  Co. 
litr.,  26;  2Rolle  Abr.  26;  Vin.  Abr.  Faits. 
CK.) 

'  Stanton  Y,  ChamherJtn,  Ow.  95;   Cro.  B< 

•  Farke,  B;,  Bdwker  v.  Burdelein,  tlM.SiMf: 
147. 

•  JohmmtY.  Baker,  4  B;  ft  Aid.  440 :  Murraf 
V.  Earl  ^  Skthf;  9  9.  ftC.  92  ;  Perk.,  sect. 
187. 


"  AttfutaHon  hg  untneeee^^^the  most  oeslhl 
formality  attending  the  maklag  of  a  deed,  now 
that  the  practice  of  sealing,  has  become  a  mere 
empty  form,  is  the  attendance  of  witnesses  to 
ateest  the  execfution  of  the  contract  Their 
presence  is  net  essential  to  the  vdiditv  of  the 
deed,  but  is  generally  requisite  to  establish  the 
fact  of  the  sealin£^,  or  of  the  acknowledgement 
thereof,  and  of  the  dne  performance  of  those 
ceremonies  antr  drcvmstances  which*  are  re* 
tfoired  by  law  to  eonstitnie  a  vidid  execntien^of 
Uie  inetruoient  ;*  snd  hetn  it  may  be.  ohiervad, 
as.it  has  bean  inade  the  subfect  of  exprese'  jo^ 
dicial  determination^  that  the  mere  placing  of  a 
seal  to  a  writtsacontract  will  not  make  tbecon* 
tract  a  deed..  Thus,  where  an  action  of  assump- 
sit had  been  brought  upon  certain  articles  of 
agreement,  wirich,  when  produced,  were  not 
only  Mgned  by  theporliee^  but? had  asealopeo-* 
site  to  each  signtffumv  it  was»  contended  tml 
the  plaintiffs  ought  to  be  nonsuited^  as  they 
should  have  declared  upon  a  deed,  but  it  ap- 
peared that  the  seals  had  been  affixed  to  the 
document  through  ignorance  and  by  mistake  t 
and  it  was  accordingly  held,  tliat  the  placing  of 
a  seal  opposite  to  the  name  of  the  party,  tfaougH 
evidence  of  a  deed  md  oue  of  the  formalities 
belmHfhigtoit^weenottobetaken^aB  oendiu 
sinre^  If  tlie  parties  did  sot  mean  to  oontSMt 
by  deed>  and  had  made  use  of  tlie  seal  in  igno* 
ranee  of  its  legal  effect^  the  contract  would 
have  the  force  and  effect  only  of  a  common 
agreement.**  ft  would  be  advisable,  indeed^ 
hi  alt  cases  to  require  sttict  proof  that  the  sett 
attached  to  a  written  contmot  was  afflired  thent^ 
to  and  aeknowledged  be  the  partyt,  and  tbaCitiii 
CDPtinet  waa  deheeied  with  the  intcnCbn  ef 
givuiff  to  the  instnuneat  the  chacacter  and  effiMt 
of  a  deed,  inasmuch  as  the  conkracty  thou|^ 
bad  aaa  deed,  might  yet,  under  certain  circum- 
stances, be  good  as  a  common  agreement  or 
simpfe  contract.  ** 

Seme  of  the  notes  and  authorities  boar- 
in|^  on  these  doctrines  and  positions,  our 
limited  space  has  not  permitted  us  to  ex- 
tHUKt.  The  work  ia»  we  Uimk,  calculated 
to  be  esfMcially  useful  to  the  stndent.  It 
comprises  a  concioe  but  comprebenaive 
statement  of  the  law,  and  brings  down  the 
aubstance  and  effect  of  the  decisions  to  the 
ppeaeat  time. 


"  n$  SSmp  Y.  Langnar,  4  B.  &  Ad.  Mr  1 
lffbftl*.fr76e.  c;  BnWmp  V.  Paler joa,  9  G. 
8t  P:  570;  Qarrttt  v.  Lieitr,  Lev.  ^. 

'  Clemmt  w.  Gunhouse,  5  Esp.  82, 83  ^  Ooerf- 
fight  V.  Gregory,  Loffik.  339;  Dtwidion  v. 
Cooper,  IIMT&W.  778. 

"  The  King  r.  HfefyeweH;  9  D.  A  R.  678f,  6 
Bi5r  e.€69,v.  c. 


Lour  qf  AtUnmeifM  and  SoSMon. 


LAW  OF  ATTORNEYS  AND  SO- 
LICITORS. 

IN8BRTIN0     TITLE    OF   CAUSE   AND   COURT 
IN   BILLS   OF   COSTS. 

A  CASE  decided  m  the  Coart  of  Com- 
mon Pleas  has  been  lately  reported/ 
which,  besides  affording  a  useful  lesson  in 
framing  bills  of  costs,  is  remarkable  for  the 
circumstance,  that  whilst  his  learned 
brethren  on  the  bench  were  unanimously 
of  opinion  that  the  ruling  of  Mr.  Justice 
Mauk^  on  circuit,  was  correct,  and  ought 
to  be  upheld,  the  learned  judge  himself 
was  of  opinion,  on  more  mature  reflection, 
that  the  direction  he  had  given  the  jury  on 
the  trial,  and  on  which  they  acted,  was 
erroneous.  ' 

The  action  was  brought  on  a  bill  for 
638/.  Ss,  Sd.,  the  whole  of  which  had  been 
incurred  in  a  suit  of  Falkner  v.  Matthews^ 
before  the  Master  of  the  Rolls.  The  de- 
fendant, amongst  other  things,  -pleaded, 
that  no  bill  of  fees,  &c.,  had  been  delivered 
pursuant  to  the  statute.  It  appeared  in 
evidence,  that  a  retainer  headed  in  the 
court  and  cause  had  been  delivered  to  the 
plaintiff;  but  it  was  objected  that  the  bill 
delivered  by  the  plaintiff  was  not  headed 
in  the  court  or  cause.  Upon  the  produc- 
tion of  the  bill,  it  appeared  that,  although 
not  distinctly  headed  in  any  court,  the  first 
item  contained  a  reference  to  a  cause  in 
Chancery  in  these  terms  : — "  Dec.  22. 
Attending  on  you,  conferring  and  advising 
respecting  your  suit  in  Chancery,  &c.,  as 
to  the  order  of  dismissal,  &c. ;  *'  and  in  a 
subsequent  item  the  name  of  the  cause 
was  thus  stated: — *^  Falkner  v.  Matthews. 
Paid  for  minutes  of  decree,  6s*'  The  bill 
contained  various  other  items,  from  which 
it  was  tolerably  clear  to  any  person  con- 
versant with  such  matters,  that  a  decree 
had  been  pronounced  by  the  Master  of  the 
Rolls,  in  a  suit  depending  before  him,  and 
a  petition  of  appeal  thereupon  to  the  Lord 
Chancellor.  Under  the  direction  of  Mauie, 
J.,  a  verdict  was  taken  for  the  plaintiff  for 
the  full  amount  of  his  bill,  reserving  leave 
to  enter  a  verdict  for  the  defendant,  if  the 
Court  of  Common  Pleas  should  be  of 
opinion  that  the  bill  delivered  was  not  a 
sufficient  compliance  with  the  statute.  A 
rule  having  been  obtained  accordingly,  the 
principal  question  discussed  was,  whether 
under  the  statute  2  Geo.  2,  c.  2d,  which 


*  MartiiuUUe  v.  Falkner  wad  another,  1 5  Law 
Jour.  91  C.P. 


required  the  delivery  of  a  bill  a  month  be* 
fore  action  brought,  a  statement  of  the 
court  and  cause  was  necessary  in  such  bill. 
It  was  conceded  in  the  argument,  and  ex- 
pressly stated  in  the  judgment,  that  the 
object  of  the  provision  was  to  enable  the 
party  charged  to  apply  to  the  court  in 
which  the  greatest  part  of  the  business 
had  been  done  to  have  tlie  bill  taxed,  and 
therefore,  that  the  bill  should  contain  a 
sufficient  intimation  to  the  party  charged 
as  to  the  court  in  which  the  business  was 
done,  to  enable  him  to  determine  to  what 
court  he  ought  to  apply.  The  point  on 
which  the  difference  of  opinion  arose  be« 
tween  the  judges  was,  whether  it  did  sufli- 
ciently  appear  in  the  bill  delivered  by  the 
plaintiff,  in  what  court  the  chief  part  of  the 
business  had  been  transacted.  The  cases 
chiefly  relied  on  were  Lester  v.  Lazarus, 
in  the  Court  of  Exchequer,**  where^  the 
same  point  was  mooted  but  not  decidedj 
Parke,  B.,  observing,  that  «' under  the 
statute,  the  statement  of  the  court  may  be 
a  necessary  part  of  the  bill ;  **  and  Aldersan, 
B.,  saying  he  did  not  see  the  necessity  for 
stating  the  court  in  which  the  business  was 
done,  as  it  was  not  expressly  required  by 
the  statute,  and  could  only  be  considered 
necessary  by  implication  from  the  provision 
as  to  the  court  to  which  application  should 
be  made  for  the  taxation  of  the  bill.  In  a 
more  recent  case  of  Lewis  v.  JPWmroie,* 
however,  where  no  mention  of  either  the 
court  or  the  cause  appeared  in  the  bill  de*> 
livered,  the  Court  of  Queen's  Bench  dis- 
tinctly held,  that  it  was  essential  to  the 
delivery  of  a  valid  bill  under  the  statute, 
that  these  particulars  should  appear  on  the 
face  of  it. 

Tindal,  C.  J.,  and  CressweU  and  BrU,  Jos. 

tices,  agreed  with  the  decision  of  the  Court  of 
Queen's  Bench  in  Lewis  v.  Primrose,  that  al- 
though the  express  terms  of  the  statute  2  Geo. 
2  did  not  reauire,  yet  it  followed  from  the  mani- 
feet  object  or  the  statute,  that  the  partv  charged 
should  be  enabled  to  ascertain  from  the  bill  it- 
self  in  what  court  the  greater  part  of  the  busi- 
ness was  done.  They  thought,  however,  it 
appeared  bv  reasonable  intendment  on  the  face 
of  the  bill  aelivered  by  the  plaintiff,  that  the 
proceedings  were  in  the  nature  of  a  suit  in 
Chancery,  and  what  the  name  of  that  suit  was. 
The  whole  of  the  items  contained  in  the  bill 
were  referable  only  to  a  suit  in  Chancery,  and 
any  person  of  ordinary  knowledge  and  under- 
stanoing  would  collect  from  a  perusal  of  the  bill 
that  it  related  to  a  suit  in  Cnancery  between 
Falkner  and  Matthews.     They  were  therefore 


k  2  Cromp.  M.  &  Roe.  265. 
«  13  Law  Jour.  269,  Q.B. 
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of  opinioiiy  that  the  direction  given  by  their 
learned  brother  at  the  trial  was  riffht,  and  that 
the  plaintiff  was  entitled  to  retain  his  verdict. 
MoMk^  J.,  admitted  that  the  point  of  view  in 
which  he  now  saw  the  case,  did  not  so  to  the 
justice  of  it,  inasmuch  as  the  business  for  which 
the  action  was  brought  had  been  undoubtedly 
done  by  the  plaintiff.  Still  the  court  should 
put  a  right  construction  on  the  law  without 
lookinff  to  the  convenience  in  particular  cases, 
as  its  decisions  on  matters  of  this  kind  were 
afterwards  looked  to  as  precedents.  In  his 
opinion,  the  language  of  the  statute  2  Geo.  2, 
showed,  that  what  it  required  to  be  done  was  to 
be  done  for  the  information  of  simple  people, 
andnot  merely  of  persons  learned  m  the  law. 
The  plain  object  of  the  act,  which  was  to  give 
the  party  charged  the  opportunitv  of  having  the 
bill  taxed  in  the  court  in  which  the  business 
was  transacted  would  be  defeated,  if  the  bill  was 
not  required  to  state  the  court  in  which  the 
business  was  done.  He  considered  the  case  of 
Lewis  V.  Primrose  as  substantially  in  point,  and 
it  would  be  overruling  that  decision  to  say  the 
court  need  not  be  named.  It  was  suggested 
that  the  bill  did  show  the  business  was  done  in 
the  Court  of  Chancery.  Perhaps  it  did  to  per- 
sons familiar  with  such  matters,  though  even  to 
such  persons  not  with  certainty.  But  was  this 
a  sufficient  compliance  with  the  statute  ?  It 
was  a  misteke  to  say  there  was  a  presumption 
that  every  man  knew  the  law.  •,  In  answer  to  an 
observation  to  that  effect  from  Mr.  Dunninffi 
Lord  Mansfield  observed:** — "It  would  be 
very  hard  on  theprofession  of  the  law  if  every 
one  knew  it.'*  The  rule  merely  was,  that  igno* 
ranee  of  the  law  did  not  exempt  men  from  the 
consequences  of  their  acts,  but  the  law  noticed 
that  there  were  doubtful  points,  and  it  was  con- 
trary .to  common  sense  to  suppose  every  one 
was  acquainted  with  the  practice  of  the  courts. 
The  simple  question  to  his  mind  was,  whether 
tile  bin  delivered  in  this  case  afforded  informal 
tion,  from  which  a  person  practically  ignorant 
of  such  matters  would  necessarily  infer,  that  it 
was  for  business  done  in  the  Court  of  Chan- 
cery ?  He  thought  it  would  be  too  much  to 
suppose  that  any  person  not  a  lawyer  could 
know  that  many  of  the  items  contained  in  the 
bill  were  for  Chancery  business,  and  unless  the 
bill  showed  in  what  court  the  greater  part  of 
the  business  was  done,  the  statute  was  not 
complied  with.  He  now  thought,  therefore, 
that  nis  direction  to  the  jury  was  wrong,  but  as 
the  rest  of  the  court  differed  from  him  he  was 
not  sorry  to  have  given  that  direction. 

After  this  expression  of  opinion  on  the 
part  of  the  learned  judges  of  two  out  of 
the  three  courts  of  common  law,  it  is  clear 
that  the  only  safe  course  for  practitioners 
will  be,  to  head  the  specific  items  in  their 
bills  for  business  done  in  any  court  or 
cause,  with  the  name  of  the  court  and 
cause. 


<*  In  Jtmm  r.  Baidali^  Cowp.  40. 


In  Marlindaie  v.  Falkner,  the  question 
was  also  raised,  whether  the  plaintiff's  bill, 
which  commenced  in  ]8d5>  was  not  barred 
by  the  Statute  of  Limitations,  the  action 
not  having  been  commenced  until  May, 
1844.  In  answer  to  this  objection,  the 
plaintiff's  counsel  cited  Harris  v.  Osbcrn,^ 
and  NiehoUs  v.  Wilstm^^  in  which  it  was 
held,  that  when  an  attorney  accepts  a  re- 
tainer to  prosecute  or  defend  a  cause,  he 
enters  into  a  special  contract  to  carry  it  on 
to  its  termination.  In  the  present  ca8e> 
although  the  suit  commenced  in  1835,  the 
last  claim  in  the  plaintiff  s  bill  was  in  Easter 
Term,  1843,  and  according  to  the  authority 
of  the  cases  last  cited,  it  is  only  from  the 
termination  of  a  suit  in  which  a  party  acts 
as  attorney  that  the  statute  runs  in  respect 
of  his  bill.  On  the  other  side,  the  principle 
was  admitted,  but  it  was  argued  that  there 
was  no  sufficient  evidence  that  the  suit  was 
a  continuing  transaction.  The  Chief 
Justice,  however,  in  his  judgment  disposed 
of  the  point  by  observing,  that  it  had  been 
answered  by  the  cases  cited  in  the  argu- 
ment. On  both  points,  therefore,  the  judg- 
ment was  for  the  plaintiff. 


EDUCATIONAL  CHARITIES. 


GRAMMAR  SCHOOLS. 

Our  ancestors  did  not  neglect  the  education 
of  the  people,  for  we  find  that  even  before  the 
conquest,  it  was  the  discipline  of  the  church, 
*'  that  every  parish  priest  should  have  a  free 
school  in  his  nouse."* 

Bv  the  third  General  Lateran  Council,  holden 
in  the  year  1179,  all  cathedral  churches  were 
required  to  take  order  for  the  providing  of 
"  competent  salaries  to  masters  so  as  to  enable, 
them  to  teach  the  clergy  and  poor  scholars 
gratis"  As  it  was  evident  that  education  could 
not  be  gratuitous,  unless  the  teachers  were  ren- 
dered otherwise  independent,  the  council  wisely 
commenced  at  the  right  end  by  requiring 
bishops  to  secure  for  teachers  a  sufficient  pro- 
vision, so  as  to  enable  the  latter  to  ply  their  vo- 
cation without  charge.  The  council,  therefore, 
was  not  contented  with  simply  saying,  ''  Be  ye 
instructed,"  but  took  the  most  effectual  means 
of  making  at  once  practicable  and  compulsory 
the  great  end  in  view. 

By  the  fourth  General  Lateran  Councu, 
holden  in  the  year  1215,  the  decree  of  the 
council  of  1179  was  recited  and  confirmed,  and 
was  extended  to  all  other  churches  competent 
to  sustain  the  expense  of  a  lecturer  on  theoloffy, 
as  well  as  a  master  to  teach  gratuitously  "  the 


«  2  Cr.  &  M.  629.    '  U  Mees.  &  W.  106. 
»  Anc.  Laws  of  England,  Record  Com.  Re* 
port,  vol.  ii.  p.  415. 
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dnv^ofsiini  cbonAcB  and  ottttniit. toB  ni or 
ftttiutjrof  ipramaai/' 

The  same  avatem  ia  continued,  by  Um  CoancU 
of  Tcent,  holaea  ia  the  year  1545,.  whecel^  iM 
was  required,  that  "  in  all  churches  not  able  to 
maintain  a  lecturer  on  theology,  there  should  at 
least  be  a  master  to  teach  grammar  to  tile 
dei^  and  other  poor  scholaov  gmtis/' 

By  ''  f^rammar  "  wo«dd  appear  C»  have  btna 
aoant  im  general  the  Latin  tongue^  wlnchiWM 
the  language  of  the  aacned  wniwga  and  o£  tiie 
church  ritual  in  common  nae.  But  as  g^wnmar 
was  regarded  as  introductory  and  instrumental 
to  the  study  of  divinity,  it  must,  in  some  in- 
stances, have  included  Greek  and  Hebrew. 
Henee  the  definition  of  Et.  Johnson,  adopted 
by  comta  of  eouity,  that  **  a  gramomr  scbool  m 
a  school  in  whi(£  the  leanned  languagaa  am 
grannuitically  taught." 

Under  the  Catholic  sway,  therefore^  all 
churches  of  any  wealth  or  enunence  were 
obliged  to  maintain  teachers  of  theology  and 
masters  of  grammar.  And  every  parish  priest 
wan  bound  to  have  a  free  BchwA  in  his  house 
for  beginners.i^    . 

These  important  obligations  in^sed  npon 
tlM  church,  were  enforced  in  this  cmntiy  by 
sundry  canons  passed  from  time  to  time  be- 
tween the  Conquest  and  the  Reformation ;  and 
nnlesH  we  are  to  suppose  an  incredible  degree 


Mif :— ^  Let  it  be  okaarvedlllat  tf  MS  ft  p«t«f 
tlM  palkyof  the  times  tbat  gnrnoir  atilUMto 
sWvkd  beinatilHted  oveitalniMe  tiM  wiMlrof  Urn 
kmgdDfm.  Whether  thoMriiMtitatitfiia  wtm  or 
were  not  useful  in  ptwmxiiig'  the  pnograt*  of 
the  Reformstion,  is  a  qoeatlon  whidir  it  wmM 
notbedifSculttosolve;  but  that  It  wao  an^m* 
bended  that  they  windd  be  ettremeiy  nteftd  10 
the  progress  of  the  Reformation  no>  nan  eai 
donlit.'' 

Lord  EldoB  appears  to  have  eoofliiered 
grammar  schools  as  a  apeciea  of  inveatioH*  da* 
vised  by  the  piety  of  the  eariy  TMtoflMBlr; 
whereas,  we  have  seen  that  theee  instltvlions 
weve  no  new  contrivanee^  butv  o»  the  comrai^ 
were  in  esieCenee  many  h«i4red  yeara  befen 
the  era  of  tke  happy  Reformalioib  Tfew  nsMi 
and  learned  lora  sayv,  the  qneslioB  whether 
grammar  schools  were  ealeuiatid  to  uutelliiiilo 
tfaemarehofthe  Reformation  "woidd  not  be 
very  difficult  to  sohre."  Widi  defonoce  t» 
so  venerable  an  antbori^,  the  sohition  ef  Hifll 

JfueatioR  would  not  ha^e  been  so  eaey ;  foi^ 
to  abstahi  from  any  lengtiiened  argnmsw%)  let 
ua  just  ask  how  was  it  likely  that  tko'  itm 
opiniona  would  be  neoeessffily  advanced  b^ran 
iuttt  u uieni  whneti  bad  so  long  been  euMoifieiit 
to  the  omt  Bat  Lord  BMon  ie  clear,  at  ail 
events,  tbat  ^it  was  afprehm^M 


was 
schools  wonld  be  extremely 


to 


r. „  --, --. pro^ 

of  ecclesiastical  disobedience,  the  inference  is '  graes  of  the  Reformatkm.'^   Why  so?    Grani«> 
unavoidable  that,  (regard  being  had  to  the  com- 1  mar   schools  were  undonbtsdly  regarded 


parative  darkness  of  those  ages,)  the  education 
of  the  people,  according  to  the  notions  which 
prevailed,  was  carefully,  and  even  systemati- 

calhr  provided  for.  j_^. 

Iiut  it  waa  &om  the  monks^  especially  those  •  tional  ad' 
of  the  famoua  Benedictine  order,  (which  pvedo- ' 
minated  in  England,)  that  instruction  mainly 
flowed.  For  not  only  did  tfaey  charge  them- 
selves  with  the  maintenance  ot  the  poor,  but 
schools  of  all  kinds,  (the  instntments  of  their 
policy,]  were  objecto  of  their  moatcarefol  cnlti^ 
vation. 


good  things  in  themselves.  The  statMMMO  wko 
flgursd  in  the  reign  of  Bdwnrd  ^  knew  thnb  by 
the  suppression  of  Ae  ancient  ealsblisktfiBnt 
the  vw^t  had  been  deprived  of  many  ednea- 
ivantaflee.  The  dieteibofeiom  of  gmv* 
mar  sehoofe,  therefore,  bodi  by  Edwavd*  snd 
hie  sietKr  Bhaabellv,  wem  apparently^  hittonded 
for  no  other  purpose  but  to  bring  mattera  bmdk 
in  some  degree  to  the  pesitkm  in<  whieh  diey 
bad-stood  before  the-  Refomatfan*  IC  ^le  Is- 
gieUrtttre  who  fluuied  tkn*wtil-kiwiiwa  statute  I 
Edwd.  6,  c.  14,  vestingthe  property  of  fdigioiie 


Such  having  been  the  atate  of  matters  before  j  houses,  guilds,  and  chantries,  m  the  orown  far 
the  Reformation,,  let  us  for  a  moment  turn  to  the  purpose  of  endowing  grammar  aehools,  bod 
some  remarkable  reflections  which  fell  from '  no  other  object  in  view  but  tbm  forwarding  of 
Lord  Eldon„  in  deeidina  a.  very  instructive  case  |  the  reformed  r eFigfon,  they  surely  wiould  ham 
n^MTted  by  Mr.  Russell,- thai  of  The  Attorney  \  thought  of  aomething  bettor  adiqfited  for  tiiat 
Oensrai  v.  Lard  Matufield,*  where  the  great  I  purpoee'tfaan  the  mere  teaching  of  Greek  nod 
judge,  adverting  to  the  extraordinary  number  of,  LaCtnr-laiMruage*,  wbidi  howe^;«r  nMbepenask 
grammar  schools  founded  and  endowed  m  this  ble  iir  the  Catholic  timee,  war»  of  no  popniat 


country  by  King  Edward  6»thus  ezprsaaed  him- 


*>  We- say  for  beginners;  for  W  is  |dain  timt 
the  sdrool  of  the  parisfa'  priest  was  for  the  rucB- 
ments  of  education,  *  although  it  might  have 
gone  higher.  The  words  of  the  mandate  were, 
that "  Parish  priests  should  have  a  school  of 
lieamerB  at  their  housee ;  and  if  any  good  man 
man  would  trust  his  Uttie  ones  to  them  for  lore, 
they  should  right  gladly  receive  and  kindly 
treat  them.  They  should  not,  however;  de- 
mand for  thor  lore  anything  of  the  parents- be- 
sides what  the  pn-enta  miofat  do  of  their  own 
wilL."  Lisgavd's  Anglo-Saxon  Church,  vol  1, 
p.  169. 

<  2  Russ.  501. 


use  after  the  tranVlatlew  of  the  fleriptnrea 
the  establishment  of  an  Bngliah^iturgy. 

In  the  Legid  Observer  of  the  7thof  tUmssy 
last,  we  took  oceasiov  to  eenment  on*  tbo  case 
of  the  Louth  grammar  school,  then  under  argu* 
ment  before  the  VicB-ChanccUor  of  England, 
and  flmdTy  decided  by  lis  Honor  on  the  iBfh 
instant  There  it  vm  eosHtonded  by  Mf. 
Stmmi,  €L  C,  (with  whom  wnre  Messaa.  WtU 
eoek,  Rolt,  and  AdtuMi  on*  behidf  of  the  pitna^ 
tiffs,)  that,  upon  a  charter  of  Edward  firOrenkiBg 
a  corporation  to  manage  the  affaire- of  the  gram* 
mar  school,  (founded  by  the  same  (:harter,)  the 
true  construction  was  to  hold  that  the'  Bcbool 
shoiiM  have  the  benefit  of  sneh  paste-  of  the 
property  as  s^pesaed  t»have  betonged  to  reli- 
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Mwtti  lli^uCT,  0€otiiB9  the  ^Bwe  stfttote  vested 
tbtit  description  of  property  in  the  ciown  for 
Ae-ezpraes  porpoee  m  proinotinff  education  and 
charity ;  whereas,  other propertyindud^ in  the 
fpripi^  which  had  not  conw  to  the  crown  ia  the 
same  way,  ooght  to  be  handed  over  to  the 
burf(e8ae»of  Lonth,  there  being  wodb  ia  the 
charter  which  manifested  an  hitenlion  oa^  the 
part  of  the  monarch  to  henefil  tbetonn  as  watt 
as  the  school. 

But  in  re^  to  these  amimenta,  it  was  de* 
monstrated  by  Mr.  BetheU,  Q,.  C,  (who  wsw 
followed  on  tlis  same  side,  and  at  gnat  length 
by  Messrs.  Parker,  Cankrien,  and  flltifnussui 
for  the  deOondants,)  that  this  nlace  of  Louth 
had  ab  autiquo  bean  a  seat  of  leamin|p  and 
education;  that  die  hiag's  benefaction  pro* 
ceeded  on  a  consideration  of  the  fact  that  Loiith» 
to  use  the  words  of  the  charter,  "was  very 
popuTous,"  and  was  a  place  which,  before  the 
date  of  the  grant,  **  had  been  nmoh  naaoBtsd  t» 
by  lads  and  youUi  in  search  of  knowledge  and 
instruction ;"  and  therefore,  that  the.  iaisnt  of 
the  grant,  to  which  the  court  must  giva  effect, 
was  to  reslooe  the  cfaacaotar  of  the  plane  to  it» 
pristme  state  1^  the  ra-^staUishoient  of  i|&  in-* 
stitution  which  by  all  the  evidsBas  in.  the  cause 
was  proved  to  hava  exirted  anterior  to  ^ 
downfiall  of  the  Catholic  mhgion.  There,  was 
nothing  but  education  in  the  nxnuuif  h's  mind. 
The  benefit  of  the  town  was  a  ooUalarali  sssuk 
which,  is  was  anticipated  wonld.  be  brought 


about  by  the  foundation  and  liberal  endowment 
of  this  free  grammar  school, — nothing  being 
more  likelv  to  increase -the  prosperity  of  acoun- 
try  town  than  the  establishment  of  suchasemi** 
nary  within  its  precincts. 

These  arguments  of  the  defendants  have  had 
their  due  ^ect  on  his  Honour's  mind ;  for  in 
delivering  his  decision,  (after  adverting  to  tiia 
pro«dsioBs  of  the  1  Edwavd  6,  c.  14,  and  expa- 
tiating on  the  striking  expression  of  intentioa 
contained  in  it,  that  the  revenues  of  religious 
houses^  should  be  made  subservient  to  the  dif* 
fusing  of  knowledge  by  means  of  grammar 
schools  throughout  the  kingdom,)  his  Honour 
remarked,  that  "  the  charter  of  Edward  showed 
the  king's  general  anxiety  for  the  spread  of  in* 
telligence;  and  in  particular  with  respect  to 
Louth,,  showed  his  recognition  of  the  educa;- 
ttonal  claims  of  that  place,  in  regard  not  only 
that  it  was  populous  m  itself,  but  that  it  had 
bem  distinguished  for  the  confluence  of  pumi 
Bndjuvenes  resorting  to  it,  before  the  charter, 
for  purposes  of  learningi^  His  Honour,  for 
these  reasons,  (and  for  others  which  were  in* 
volved  in  detail,  and  which  we  consequently  do- 
not  here  recapitulate.)  thought  the  plaintiffs,, 
the  Louth  burgesses,  had  no  locus  standi  as 
against  this  ancient  school ;  and  that  the  bUl 
which  thev  had  filed  being  but  an  experiment; 
the  court  nad  no  alternative  but  to  dismiss  it 
with  costs.    . 


ATTOftXOTS  TO  BE  ADWITTED, 

ON  THB   LAST  DAT   OF   SA8TBR   TERM,  1846. 

Pttntutni  to  Jadffea^  Qrdet^ 


Qiustt'ft  Vend- 


Clerks'  Names  and  R^wAmMi. 
Bl^aiiifd)',  "Fnomaif  rfcars*,  9i  Howard  Sti^et, 

Sliaiid ;  afod  Smithr  Street,  Cltereea  . 
Long,  Walter  Searley,  31,  Nicholas  Lane 


To  whom  Artichd,  Assigned,  8fc, 


William  WoUam,  Stockport. 
Samuel  Long,  Foitsea. 
Nicholas  Gcdye,  Gcorae  St.,  Mansion  House. 
Smith,  John  Bridgenum,  22,  HolTeff  Street,     Henry  Sewefl  Stokes,  Truro. 
Cavendish  Sonars    ...... 

Whitelock,  John  Williaor,  Pntncy  .  .  ffcnjarain  Austen,  Gray's  Inn. 


QcmsnaNS  at  tik  MXAsmrATicw. 


r.  PftXLIMlMARY. 

)»  WfaeDaaad  with  wliom  did  ywtservteyaar 


2.  State  the  panicQlar  branch  or  brancteaof 
tka  lav  to  which  j«a  have  principaliy  apptbd 
yvmmM.  dmmm^  yanr  cbrkdn^ 

a*  Ifaolis&aiaMBofithftpMnfiipaLlasrlMiidv 
which  vjm  have  readisnd  afeadssd^ 

4»  HmjPOisattBDdedanf  Midvdiat  Isnvtoc- 


FF.   CoMB«>if   AifT>    Statute    Law,    and 
BiACTWrg  OP  the  Courts. 

5.  Within  what  time  after  the  service  of  a 
wfflt  of  summons  is  it  necessary  to  indorse 
thereon  the  day  of  the  service ;  and  if  omitted, 
wbatisti^e  eflfect? 

6.  In  reckoning  time,  how  is  die  calcttlation 
to  he  made  t  for  instance,  a  defendant  obtain- 
ing  on  order  for  eight  days'  time  to  plead  on 
the  'first  of  the  months  on.  what  day  most  he 
dehvec  the  plea.? 

7.  Can  a  ddendant  be  arrested  under  anj^ 
and  what  circumstances  upon  mesne  proeesa» 
and  what  steps- are  necessary  to  be  taken  ? 
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8.  In  what  case  can  a  defendant  reouire  the 
plaintiff  to  f(iye  security  for  costs  ?  ana  what  is 
the  mode  of  proceedicg  to  obtain  it  ? 
^9*  What  are  the  different  sorts  of  execution 
to  enforce  a  judgment  ? 

10.  Within  what  time  must  application  be 
made  to  set  aside  an  award  ? 

11.  How  can  a  ^ntness  not  attending  on  his 
subpona  be  made  answerable  for  bis  neglect  ? 

12.  What  is  a  Stet  Processus,  and  the  effect 
of  it? 

13.  What  is  the  effect  of  a  juror  being  with- 
drawn? 

14.  What  is  a  judgment  non  obstante  Vere^ 
dictOy  and  the  effect  of  it  ? 

15.  Wliatis  the  commencement  of  an  action 
of  ejectment  ? 

16.  In  case  a  landlord  wish  to  defend  an  ac- 
tion of  ejectment  brought  against  his  tenant, 
how  can  he  obtain  liberty  to  do  so? 

17.  Can  a  declaration  in  ejectment  ever  be 
served  on  the  wife  of  a  tenant,  and  under  what 
circumstances  ? 

18.  How  soon  after  issue  joined  can  a  de- 
fendant move  for  judgment,  as  in  case  of  a  non- 
suit in  a  town  cause  and  in  a  country  cause  re- 
spectively ? 

19.  What  cases  can  a  ludge  of  one  of  the 
superior  courts  direct  to  be  tried  before  the 
sheriff? 

III.  Conveyancing. 

20.  Who  is  tenant  in  fee  simple  ? 

21.  If  a  man  would  purchase  lands  or  tene- 
ments in  fee  simple,  what  words  should  he 
have  in  his  purchase,  and  why  ?  In  what  three 
kinds  of  hereditaments  may  a  man  have  a  fee 
simple  ? 

22.  By  force  of  what  statute  is  fee  tail  ? 

23.  What  is  tenant  in  tail  general ;  and  what 
tenant  in  tail  special  ? 

24.  What  is  a  reversion  ? 
26.  If  lands  be  given  to  a  man  and  the  heirs 

male  of  his  body  begotten,  who  shall,  and  who 
shall  not  inherit  ? 

26.  What  is  a  tenancy  for  term  of  life  ? 
What,  by  common  parlance,  is  he  called  who 
holds  for  the  term  of  his  own  life ;  and  what  he 
who  holds  for  term  of  another's  life  ? 

27.  If  -4.,  tenant  in  fee  simple,  make  a  lease 
of  lands  to  B.,  to  have  and  to  hold  to  B.  fot 
term  of  life,  without  mentioning  for  whose  life  it 
shall  be,  what  shall  it  be  deemed,  and  why  ? 

28.  What  is  tenancy  for  term  of  years  ?  and 
what  is  the  lessee  when  he  enters  by  force  of 
the  lease  ? 

29.  Whence  is  "  lease  "  derived  ? 

Why  is  the 


30.  What  is  a  tenancy  at  will  ? 
lessee  called  tenant  at  will  ? 

31.  Of  what  two  sorts  are  parceners  ?  Why 
are  they  called  parceners  ? 

32.  Who  are  joint  tenants  ?  Why  are  joint 
tenants  so  called  ?  What  quality  have  joint 
tenants  which  co-parceners  have  not  ? 

33.  Who  are  tenants  in  common ;  and  why 
are  they  so  called  ?  By  what  three  means  may 
there  be  tenants  in  common  ?  What  is  the  es* 
■ential  difference  between  joint  tenants  and 


tenants  in  common  ?    What  property  is  com- 
mon to  them  both  ? 

34.  Define  and  explain  the  nature  and  effect 
of  attornment  ? 

IV.  Equity,  and  Practicb  of  the 
Courts. 

35.  State  the  principal  heads  under  which 
the  equity  jurisdiction  of  the  Court  of  Chancery 
may  be  aescribed. 

36.  State  some  cases  in  which  a  Court  of 
Equity  will  relieve  against  the  defective  execu- 
tion of  a  deed. 

37.  Is  there  any,  and  what,  advantage  in  the 
proceedings  of  a  Court  of  Equity  over  those  of 
a  court  of  common  law  in  questions  of  account, 
and  state  some  of  the  principal  cases  in  account 
in  which  recourse  is  ordinanly  had  to  a  Court 
of  Equity? 

38.  llie  Court  of  Chancery  prohibiting  ])er- 
sons  filling  certain  characters  from  becoming 
purchasers,  name  the  principal  of  such  cha- 
racters, and  upon  what  grounds  the  prohibition 
is  founded. 

39.  Enumerate  some  of  the  cases  in  which 
the  Court  of  Chancery  will  grant  an  injunction, 
and  what  is  the  difference  between  a  special  and 
a  common  injunction,  and  what  are  Uie  modes 
in  which  they  are  respectively  obtained  ? 

40.  Explain  the  difference  between  the  juris- 
diction of  the  Court  of  Chancery  and  the  eccle- 
siastical courts  in  the  case  of  wills  ? 

41.  What  is  the  difference  between  the  reme- 
dies supplied  by  the  Court  of  Chancery  and  the 
courts  of  common  law  in  the  case  of  nonper- 
formance of  a  contract  or  agreement.  In  what 
cases  of  contract  will  the  Court  of  Chancery 
enforce  a  specific  performance,  and  in  what 
cases  will  it  refuse  to  interfere  ? 

42.  State  some  of  the  cases  in  which  a  Court 
of  Equity  will  support  a  voluntary  convejrance : 
and  again  cases  in  which  the  court  will  set  such 
a  conveyance  aside ;  and  when  will  the  court 
refuse  to  interfere  ? 

43.  Within  what  time  must  a  defendant  put 
in  his  answer  to  an  original  bill,  an  amended 
bill,  and  a  supplemental  bill,  respectively ;  and 
is  there  any,  and  what  distinction  in  this  re- 
spect between  a  town  and  country  cause  ? 

44.  Under  what  circumstances,  and  upon 
what  terms,  may  a  plaintiff  and  defendant  re- 
spectively dismiss  a  bill  before  decree?  and 
how  may  a  bill  be  dismissed  after  decree  ? 

45.  How  are  orders  and  decrees  of  the  court 
enforced,  particularly  where  money  is  directed 
to  be  paid  into  court,  or  any  other  act  is  directed 
to  be  done  within  a  limited  time,  and  where 
money  or  costs  are  ordered  generally  to  be  paid 
to  a  person  ? 

46.  In  what  cases  are  the  vacations  not 
reckoned  in  the  computation  of  times  of  pro- 
cedure ? 

47 .  What  is  the  effect  of  passing  publication  ? 
when  does  it  pass?  how  is  it  passed?  and 
within  what  time  afiter  publication  is  the  cause 
to  be  set  down  for  hearing  ? 

48.  Name  and  give  a  short  description  of  the 
several  writs  usuuly  issued  in  the  course  of  a 
suit. 


Quitions  at  the  E»tmmaikm--8uperior  Cwrtss  Rolls. 


49.  Describe  a  tnversinff  note,  and  the 
effect  of  it;  and  state  how  is  lesue  joined  ? 

V.  Bankruptcy,  and   Practicb  of  thb 
Courts. 

50.  What  are  the  principal  statutes  now  in 
force  relating  to  bankrupts  ? 

51.  What  are  usually  termed  the  requisites 
of  a  fiat? 

52.  What  are  the  amounts  now  required  for 
a  petttioDing  creditor's  debt  ? 

53.  When,  and  in  what  manner,  was  the 
power  of  committal  conferred  upon  the  courts  of 
commissioners  in  bankruptcy,  and^in  what  cases 
is  it  exercisable  ? 

54.  What  is  the  nature  of  the  dealing  re- 
(jnired  to  constitute  a  trading  within  the  mean- 
ing of  the  bankrupt  laws  ? 

55.  What  persons  are  deemed  scriveners 
within  the  meaning  of  the  bankrupt  laws  ? 

56.  When  does  a  trader  who  has  ceased  to 
trade  render  himself  liable  to  the  bankrupt 
laws  ? 

57-  Under  what  enactment,  and  in  what 
manner,  can  a  trader  issue  a  fiat  against  him- 
self? 

58.  Under  what  circumstances  may  a  fiat  be 
issued  against  an  executor  ? 

59-  In  what  manner,  and  at  what  time,  does 
the  estate  of  a  banknipt  become  vested  in  his  ! 
assignees?  I 

60.  State  the  alterations  effected  by  the  2  &  | 
3  Vict.  c.  11,  and  the  2  &  3  Vict  c.  29,  with  j 
regard  to  conveyances,  contracts,  "and  dealings  I 
by  and  with  bankrupts. 

61.  What  is  the  statute  under  which  a  fiat  in  i 
bankruptcy  may  be  issued  against  a  joint-stock  I 
company  ?  ana  what  the  acts  of  bankruptcy  to ; 
warrant  the  fiat  ?  | 

62.  Before  whom  are  afiidavits  used  in  our 
bankruptcy  courts  to  be  sworn  as  well  in  Eng- 
land as  abroad  ? 

63.  In  what  manner  are  proceedings  in  bank- 
ruptcy made  evidence  without  formid  proof  ? 

6'i.  Does  a  covenant  in  a  lease  not  to  assign 
without  the  landlord's  consent  remain  available 
against  the  assignees  on  the  bankruptcy  of  the 
lessee  ?     State  the  reasons  for  your  answer. 
VI.  Criminal  Law. 

65.  Which  is  the  supreme  court  of  criminal 
jurisdiction  in  this  country  ?  And  who  is  the 
supreme  coroner  of  the  realm  ? 

66.  Will  a  writ  of  error  lie  for  the  improper 
admission  of  evidence  on  a  trial  for  a  mis- 
demeanour? 

67.  Does  the  breach  of  an  act  of  parliament 
constitute  an  offence  at  common  law,  per  seF 

68.  A  man  has  been  convicted  of  misde- 
meanour, and  been  sentenced  to  imprisonment, 
which  he  has  suffered  in  part :  the  record  of 
his  conviction  is  removed  into  a  court  of  error, 
and  by  that  court  the  judgment  of  the  court 
below  is  reversed,  upon  the  ground  of  error  in 
the  indictment,  and  ne  is  thereupon  discharged 
from  prison :  Can  he  be  proceeded  against  de 
novo  for  the  same -offence  ? 

69.  Can  there  be  accessories  before  the  fact 
in  murder,  manslaughter^' treason,  or  trespass. 
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or  in  any,  and  which  of  them  ?  and  give  the 
reason  for  the  distinction. 

70.  What  is  the  proper  venue  in  an  indict- 
ment for  an  offence  committed  in  the  district 
subject  to  the  jurisdiction  of  the  central  crimi- 
nal court  ? 

71.  Is  the  common  law  offence  of  forgery, 
felony  or  misdemeanour  ?  And  is  the  offence 
altered  in  this  respect  \)y  any  statutes  ? 

72.  lb*  the  writ  of  certiorari  in  criminal  cases 
demandable  of  ri^ht  by  prosecutors  or  defen- 
dants, and  how  is  it  obtained  ?  What  ofiicer  is 
entitled  to  it  as  of  right  ? 

73.  Where  several  defendants  are  indicted 
together,  and  on  the  application  of  one  of  them 
a  writ  of  certiorari  is  obtained,  does  this  in  any 
way  affect  the  other  defendants  ? 

74.  What  is  the  effect  of  a  writ  of  proce- 
dendo ? 

75.  What  is  the  rule  in  criminal  matters  as 
to  controverting  the  truth  of  facts  alleged  in  a 
return  to  a  writ  of  habeas  corpus  ?  and  is  there 
any  difference  in  this  respect  in  matters  not 
criminal  ? 

76.  How  many  jurors  is  a  prisoner  entitled 
to  challenge  peremptorily  in  the  respective 
cases  of  treason  and  felony  ? 

*!7.  Is  there  any  mode  of  proceeding,  other 
than  by  impeachment,  presentment,  or  indict- 
ment, against  persons  accused  of  treason,  felony, 
or  misdemeanour  ?  If  so,  state  what  it  is,  and 
to  which  of  these  offences  it  is  applicable  ? 

78.  Is  the  joinder  in  an  indictment  of  counts 
charging  felony  and  counts  charging  misde- 
meanour allowable  ? 

79.  Is  a  defendant  entitled  to  a  copy  of  the 
indictment  in  felony  or  misdemeanour,  or  in 
either,  before  his  trial  ? 


RECENT   DECISIONS  IN   THE  SUPE- 
RIOR COURTS. 


RBPORTBD    BT    BARRISTERS    OF    THK    SEVERAL 
COURTS. 

HolU  iETouit. 

COSTS. — GRATUITIBS  TO  CLERKS  IN  PUBLIC 
OFFICES. 

A  sum  of  three  guineas  was  paid  by  way  of 
gratuity  to  the  clerks  in  the  office  of  the  Ac- 
countant  General,  for  expedition  in  complete 
ing  the  transfers,  Sfc,  under  an  order  of  the 
court. 

Held,  that  such  a  pai/mint  could  not  be 
claimed  againet  the  client^  on  taxation  of 
the  costs. 

A  PETITION  was  presented  in  this  case,  for 
leave  to  except  to  the  Master's  certificate  of 
taxation,  on  several  grounds,  one  of  which  was, 
that  he  had  allowed  the  sum  of  three  guineas, 
which  was  charged  as  paid  for  gratuities  to  the 
clerks  of  the  Accountant  General,  and  which 
the  petitioner  insisted  ought  not  to  have  been 
allowed. 

Mr,  Kindersley  and  Mr.  Craig  for  the  peti- 
tioner. 
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Superior  CawrU:  BolU^-^Vioi^CkmiedUor^^Qmii^^  Batch. 


Mr.  Turner  and  Mr.  Prior,  contrk. 

The  Master  of  the  HoUs,  after  stating  the 
facts  of  the  case^  said,  he  found  mtiudes  men- 
tioned in  the  Report  of  the  Fee  Commission  of 
1830,  and  the  evidence  of  ScthWardj  and  of 
the  Chancery  Commission  of  1825.  The  re- 
port of  that  commission  recommended  that 
such  gratuities  should  he  aholished,  hut  no  or- 
der was  made.  In  1830,  the  clerks  of  the  Ac- 
countant General,  in  their  returns  of  fees  and 
emoluments,  included  gratuities,  and  it  could 
not  he  denied  that  it  was  customary  to  make 
such  payment,  and  that  there  was  no  conceal- 
menL  The  practice  was  not  in  effect  forbidden. 
His  lordship  added,  that  he  had  been  informed 
that  when  the  duty  of  taxation  was  performed 
by  the  Masters  in  ordinary,  these  gratuities 
were  allowed  by  some,  and  occasionally 
allowed  by  others,  while  others  again  re- 
fused to  dlow  them  under  any  circumAtances. 
It  did  not  appear  that  any  sucn  gratuities  were 
claimed  of  nght,  or  that  solicitors  were  lees 
entitled  to  have  their  business  done  who  did 
not  pay  them ;  and,  under  these  circumstances, 
and  in  the  absence  of  any  exnress  authority  in 
this  case  from  the  client,  his  lordship  said  he 
was  of  opinion  that  the  client  was  under  no  ob- 
ligation to  pay  the  sum  of  three  guineas  which 
had  been  oDJected  to. 

Re  Bedson.    March  19th,  1846. 

Vitti>€inntzliot  of  <[fogtoiilr. 

CONTINGENT  BBCRBK. 

A  decree  contingently  affecting  a  property  is 
not  a  bar  to  am  independmd  suhseqmnt 
order  about  it. 

This  was  a  motion  for  a  receiver  in  a  credi- 
tor's suit,  in  which  a  previous  decree  had  been 
made,  directing  the  application  of  the  property 
of  which  a  receiver  was  sought  contingently  on 
a  certain  security  proving  deficient. 

Mr.  Bethell  and  Mr.  Terrell  for  the  motion. 

Mr.  Abraham,  contra,  wog&^  that  by  the  for- 
mer decree  the  assets  weso  already  in  the  pos- 
session of  the  court,  but 

His  Honour  held,  that  such  a  decree  was  no 
bar  to  a  second  order  respecting  the  same 
assets,  and  granted  the  motion. 

Tannen  t.  Carter.    March  26,  1846. 


Ottten's  Idtnrfj. 
(Before  the  Four  Judges.) 

TRESPASS. — LIABILITY    OF  ATTORMBY. 

Where  an  attormey  by  his  conduot  uukces  a 
sheriff  to  make  a  wrongful  seizure  mnder  a 
writ  of  execution,  he  is  equaUy  liable  with 
the  sheriff  in  an  action  of  trespass. 

The  attorney  in  an  action  gave  a  writ  qf  fieri 
facias  to  the  sherjf,  on  which  he  indorssdj 
"  The  defendant  resides  at  Wolverton,  in 
Bucks,  and  is  an  itmkeeper,"  by  reason  qf 
which  the  sheriff  was  iudueed  to  seiee  She 
goods  in  the  house  where  the  defendmU  »v- 
sided,  although  it  iurmsd  out  tkat  ihe  house- 
and  property  belonged  to  another 


Hsid^thttt  the  attomqf  wasUableiuau  aotiou 
qf  trespass. 

In  an  action  of  OandUl  v.  Do^r,  the  jplointiff 
obtained  a  verdict,  and  a  writ  o(  fieri  facias  is- 
sued to  the  sheriff  to  levy  on  the  goods  of  the 
defendant.    Before  the  writ  of  execution  waa 
given  into  the  hands  of  the  sheriff,  Qkeshire, 
the  attomev  for  the  plaintiff,  indorsed  onihe 
writ  as  follows: — *'The  de&ndant  resides  at 
Wolverton,inBucks,and  is  an  innkeeper."  The 
sheriff,  in  pursuance  of  the  writ,  levied  ou  the 
goods  which  he  found  in  the  house  at  ^"^dlver- 
ton,  where  the  defendant  was  residing;.    It  ap- 
peared that  the  defendant  lived  with^his  mother^' 
in-law,  Mrs.  Rowles,  and  assisted  her  in  keep- 
ing the  Raddiff  Arms  at  Wolverton,  and  tofi 
goods  seized  belonged  to  the  mother-in-law, 
whereupon  an  action  of  trespass  was  brought 
by  Bowles  against  the  sherinj  the  plaintiff  m 
the  former  action,  and  his  attorney,  Ckeshire. 
The  defendants  pleaded— 1.  Not  guilty.      2* 
That  the  house  was  not  the  house  of  the  plains- 
tiff.    3.  That  the  goods  seized  were  not  the 
goods  of  the  plaint.    The  case  was  trieid  be*> 
fore  Mr.  JssUce  Patteson,  on  the  Norfolk  cir- 
cuit, and  a  general  verdict  found  lor  the  plun- 
tiff,  with  forty  shillings  damages*  thelearoad 
judge  reserving  leave  for  the  deiendant  Cheshire 
to  move  to  enter  a  nonsuit  asr^garded  him,pn»« 
vided  the  court  should  be  of  opinion  that  he 
had  not  made  himself  liable  in  this  action.    An 
affidavit  was  put  in  to  show  that  Cheshire  not 
only  acted  as  attomev  for  the  plaintiff  in  the 
first  action,  but  that  ne  was  actually  interested 
in  the  debt  recovered. 
Mr.  Pashley  and  Mr.  Power  showed  cause. 
The  jury  having  found  all  the  issues  in  favour 
of  the  plamtiff,  it  must  be  taken  that  the  houae 
and  goods  belonged  to  the  plaintiff^  and  that 
the  indorsement  on  the  writ  ol  fieri  facias  was 
false  in  feet.    The  principle  is  laid  down  in  thho 
cases  of  Brnham  v.  Barker,^    Codriagtom   v. 
Lloyd?  and  Green  v.  EJ^ie,^  that  where  an  at* 
tomey  deliberately  directs  the  execution  of  a 
bad  writ  or  warrant,  he  takes  upon  himself  the 
chance  of  all  the  consequences.    And  wheca  a 
sheriff  commits  a  trespass  by  seizing  the  goods 
of  the  wrong  person  under  a  gooa  and  valid 
writ,  the  attorney  is  also  a  co-trespasser,  if  he 
in  any  manner  duocta  the  sheriff  to  make  such 
"WBong&il  leizuie.    The  question,  therefore,  ia 
one  for  the  conndtration  of  a  jury,  whether  iSie 
sheriff  in  the  czociition  of  this  writ  was  in- 
fluenced or  controlled  by  the  mdorsement  made 
by  the   attorney;   and  they,  in  fact,  having 
found  diat  he  was  mislod  by  this  indorseoient, 
the  court  wHi  not  disturb  the  vercMct. 
Mr.  (yMaUey,  coatitk. 

The  general  principle  of  the  liability  of  an 
attorney  in  the  oases  cited  is  not  disputed,  bnt 
this  case  is  distinguishable.  The  attorney 
moat  give  the  focot  description  he  can  of  the 
pevBon  against  whom  the  writ  issues,  or  at  least 
the  one  by  ^rindx  he  is  most  likely  to  be  dis- 


3  Wilson^  368.    ^  6  Adol.  &  ESfia.  449. 
«  S  Q.  B.  R.  99. 


Stg^erior  CpmU ;  Qi^eem's  Bench  Brtiaie^  O^wris-^CmrtqfJBmkmptey. 
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cowed.  And  it  impeared  tbat  Door  waa  re. 
siding  in  the  house  of  the  oresent  plaintiff,  and 
wifbDatensibly  acting  as  if  Uie  propertybelonged 
to  lum.  Hiere  is  nothing  in  the  indorsement 
on  the  writ  which  should  induce  the  sheriff  to 
seize  the  goods  of  the  plaintiff,  he  seizes  at  his 
peril  the  goods  of  any  other  person  than  the  one 
Ufainst  whom  the  writ  issues.  In  SoweU  v. 
Cktmpionj^  the  court  intimated  an  opinion  that 
an  attorney  could  not  be  held  a  joint  trespasser 
with  tlie  sheriS  unless  he  so  conducted  himself 
as  to  induce  the  officer  to  act  in  a  particular 
manner.  If  ^  officer  had  been  misled  by  the 
negliflent  act  of  the  attorney^  and  ^reby  in- 
duced to  seize  the^oods  of  the  wrong  person, 
the  remedy  against  the  attorney  would  be  an 
action  on  the  case,  and  not  an  action  of  tree- 


Lwd  DaMkW,  C.  I.  The  principle  Ittd  down 
in  the  case  of  SoweU  ?.  ChampUm,^  is  that  the 
attorney  is  not  liable  unless  he  directs  a  wrong- 
ful seizure  to  be  made.  Here  the  question  is, 
wJhefiier  this  defendant,  bj  the  indorsement  he 
made  on  the  writ  of /ert/ada^,  did  direct  the 
foods  of  the  plaintiff  to  be  seized.  I  tbtnk  he 
aid.  He  directed  him  to  go  to  the  house  in 
which  Doer  lived,  and  induced  him  to  seize  the 
goods  be  found  ti^er^  which  rendered  him 
Sable  to  an  action  of  trespass.  Tins  view  of  the 
case  is  strengthened  hj  the  fact  that  the  de- 
fendant was  interested  m  the  judgment  which 
had  been  obtained  against  Doer. 

Mr.  Justice  PsI/eMm  concurred. 

Mr.  Justice  WIUmms.  I  am  pf  the  lume 
opinion.  Ithiaktheiadojwement-on  the  writ 
waa  of  such  a  description  as  mighit  induce  the 
sheriff  acting  on  those  instructions  to  seize  the 
Mods  in  the  house  where  he  was  informed 
Doer  lived.  The  attooMv  would  be  ILahle  if  he 
hy  hie  conduct  induced  tne  sheriff  to  jBonuuit 
toe  vwDgful  act,  and  the  question  how  far  he 
was  misled  by  the  indorsement  is  matter  of 
evidence,  and  the  jury  having  found  for  the 
plaintiff,  I  do  not  see  any  ground  for  disturbing 
theveEdiet. 

Mr.  Justice  Wighiman.  I  am  of  the  same 
opinion.  The  sheriff  is  liable  for  seizing  the 
fcoods  ef 'the  plaintiff,  and  the  attorney  is  also  a 
foiflfttraapawer,  if  he  directs  him  to  seize  dbe 
wrong  goods.  The  officer  was  told  that  Doer 
was  an  innkeeper,  and  that  he  resided  at  Wol- 
verton,  and  he  might  well  understand  from 
aoeh  directions  that  he  was  to  seize  the  ^oods 
IB  the  home  vheZB  sttoh  pcracm  was  residing. 
Buk  discharged. 

Btwks  V.  Senior  and  others,  Easter  Term. 
1846. 

Aic«r«'9eiKt  9tnttitt  Court. 

DISraiNOAS  TO   COMPEL    APPBABANCB. — 

A  dUMngae  to  compel  appearance  granted 
mpom  an  afidamt  stating  that  the  dtfendant 
was  coi^ned  to  his  bod  and  coM  noi  be 
mm, attlm^hU  did  noi  eiate  that  he  kept 
oat  i^  the  wag  to  avoid  beiaff  .served. 


6  Adol.  &  Ellis,  407. 


Carrie  mtufed  for  a  diwtrjngaR  to  compel  ap- 
pearance>  upon  an  affidavit  stating  that  three 
calls  had  been  made  at  the  defencumt's  house 
for  the  purpose  of  serving  a  writ  of  summons 
upon  him,  and  that  on  each  occasion  the  depo- 
nent mentioned  the  object  of  his  caU;   that  on 
the  first  call,  on  the  2 1st  of  March,  deponent 
was  told  by  the  housekeeper  that  the  detendant 
was  at  home,  but  was  asleep  and  could  not  be 
seenu  and,  upon  inquiry,  was  informed,  tbat  it 
was  not  very  likely  that  the  defendant  could  be 
seen  on  the  24th  instant ;  deponent,  however, 
said  that  he  would  call  on  that  day  at  three 
o'clock  in  the  afternoon ;  he  called  accordingly, 
and  then  saw  a  i>o»seroai.d,  who  said  that  the 
defendant  was  at  home,  but  was  very  ill  in  bed 
and  could  not  be  seen ;    wbereupon  the  depO' 
sent  anade  an  appointment  for  the  next  day  at 
4  o'clock  in  the  afternoon.    He  did  call  at  the 
time  appointed,  and  being  again  informed  that 
defenaant  was  at  home,  but  could  not  be  seen, 
delivered  a  copy  of  the  writ  of  summons  to  the 
housekeeper,  and  desired  her  to  deliver  it  to 
the  defendant,  to  which  she  replied,  *'Very 
well,"  and  left  deponent.    The  affidavit  con- 
cluded by  atating  the  deponent's  belief  that  the 
defendant  was  in  .the  house  during  each  call, 
and  that  he  had  been  informed  that  defendaxit 
had  been  confined  to  bis  house,  and  almost,  if 
not  quite,  bedridden  for  many  years.    The  dif- 
£cultv  was,  that  the  affidavit  did  not  ataie  that 
ibfi  defendant  kept  out  of  the  way  to  avoid 
being  sexred ;  but  it  was  submittdd  tbat  it  was 
eufficientiy  shown  that  the  defendant  could  not 
be  compeUed  to  ^pear  to  the  action  without 
some  more  efficacious  process;  and  that  there- 
fore the  requirements  of  the  statute  (2  Will.  4> 
c.  39>  s.  3,)  were  complied  with. 

Coleridae,  J.,  after  expressing  some  doubt 
whether  the  affidavit  was  sufficient,  granted  the 
application. 

Rule  accordingly. 
Watkins  v.  Jones.    Easter  Term,  1846. 

iZTeittt  of  Vanitntytfs. 

INSOLVBNT   PBTITIONINO   TWO   COURTS. 

An  insolvent  who  has  petitioned  the  insolvent 
debtor's  court  has  a  locus  standi  in  the 
bankrvptcy  court,  vnder  7  Sf  %  Vict.  c.  96, 
if  his  schedule  contains  any  debts  contracted 
subsequent  to  the  date  of  his  petition  to  the 
insohmit  court, 

Frederick  Fox  Cooper,  described  as  a  come- 
dian, was  taken  in  execution  in  an  action  for 
the  recovery  ef  a  debt  under  20/.,  in  the  month 
of -Jiriy,  1844,  and,  whilst  in  prison,  petitioned 
the  oowt  for  fihe  relief  of  insolvent  debtors,  un- 
der Stat.  1  &  2  Vict.  c.  110,  and  was  admitted 
Id  bail,  and  a  day  appointed  for  the  hearing  of 
lus  petition,  befdre  one  of  the  commissioners  at 
Portugal  Street.  In  the  month  of  August, 
1844,  and  before  the  day  appointed  for  the 
hearing  of  the  ^asolveB^s  potion,  he  applied 
te  a  jviffeat  chambers,  and  obtained  an  order, 
«nder  the  etet.  7  A:  8  Vict.  c.  96,  sect.  58,  for 
tda  sfadiffge  from  custodyi  and  by  virtue  of 
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snch  order  was  ditcbarffed,  and  did  not  appear 
upon  the  dav  appointed  for  the  hearing  or  his 
petition  at  Fortugal  Street  The  insolvent  af- 
terwards petitioned  the  court  of  bankruptcy^ 
under  the  provisions  of  the  stat.  7  &  8  Vict.  c. 
96,  s.  2,  and  now  came  before  Mr.  Commis- 
sioner Fane,  upon  such  petition. 

Upon  the  part  of  a  iudgment  creditor,  it  was 
now  contended;  that  the  petitioner  had  no  locus 
standi  in  this  court,  inasmuch  as  he  had  already 
voluntarily  chosen  another  tribunal,  by  petition- 
ing the  court  for  the  relief  of  insolvent  debtors, 
and  under  the  stat.  1  &  2  Vict.  c.  110,  sec.  137, 
all  the  estate  and  effects  of  the  insolvent  were 
vested  in  the  provisional  assignee  by  an  order 
of  that  court.  By  entertaining  the  insolvent's 
netition  to  this  court,  it  was  said,  there  would 
be  a  clashing  of  jurisdiction  inconvetuent  and 
detrimental  to  the  interests  of  creditors,  a  result 
which  the  commissioners  in  bankruptcy  had, 
in  several  cases,  expressed  their  determination 
as  far  as  possible  to  prevent.  It  was  argued,  on 
the  other  hand,  that  the  insolvent,  by  avaiting 
himself  of  stat.  7  &  8  Vict.  c.  96,  s.  58,  and 
obtuning  his  discharge  from  custody  under  it, 
had  ousted  the  court  for  the  relief  of  insolvent 
debtors  of  all  jurisdiction,  and  that  his  petition 
to  that  court  was  a  nullity. 

Mr.  Commissioner  Fane,  (after  consulting 
Mr.  Commissioner  Holrot/d,)  determined,  that 
as  the  petitioner's  schedule  contained  several 
debts  which  had  accrued  after  the  date  of  his 
petition  to  the  court  for  the  relief  of  insolvent 
debtors,  in  July,  1 8 14,  the  petitioner  had 
acquired  a  locus  standi  in  this  court.  He  there- 
fore felt  himself  bound  to  entertain  the  insol- 
vent's petition,  although  his  estate  and  efifects 
in  1844,  had  vested  in  the  provisional  assignee 
of  the  Insolvent  Court. 

An  objection  was  then  taken »  that  the  in- 
solvent was  a  trader  within  the  meaning  of  the 
Banknipt  Acts,  and  owing  more  than  300/., 
and  upon  this  ground  his  petition  was  dis- 
missed. 

In  re  Frederick  Fox  Cooper,  23rd  April, 
1846. 


/ 


SMALL   DEBTS   ACT. 

The  application  for  a  summons  to  a  debtor,  wn- 
dertheBJjr9  Vict,  c.  127,  must  be  signed 
bif  the  creditor  himself,  and  the  signature  of 
an  attorney  or  agent  of  the  creditor  will  not 
be  sufficient. 

An  attorney  produced  a  judgment  for  a  debt 
under  20/.,  and  asked  for  a  summons  under  the 
stat.  8  &  9  Vict.  c.  127,  s.  I.  He  was  informed 
that  there  must  be  a  petition  or  note  in  writing, 
according  to  the  form  in  schedule  (B.),  to  the 
act  annexed.  The  attorney  then  presented  a 
note  in  writing,  signed  by  himself,  and  describ- 
ing himself  as  the  plaintiff's  attorney.  The  re- 
gistrar  refused  to  grant  a  summons  upon  an 
application  in  this  form.  The  attorney  then 
applied  to  Mr.  Commissioner  Goulbum,  sut- 
ing  that  he  was  an  attorney  of  the  court  of 
bankruptcy,  and  that  he  was  also  the  attorney 


on  record  for  the  plaintiff  on  whose  behalf  he 
applied,  as  appeared  by  the  office  copy  of  the 
judgment  wmch  he  now  produced.  He  sub- 
mitted that,  under  those  curcumstances,  he  was 
entitled  to  take  out  a  summons  for  the  plaintifi^ 
under  the  Small  Debts  Act. 

Mr.  Commissioner  GouUnem  directed  the 
attention  of  the  applicant  to  the  language  of 
the  stat.  8  &  9  Vict.  c.  127.  The  1st  section 
enacted  that  a  commissioner  should  grant  a 
summons,  according  to  the  form  in  schedule 
(A)  annexed,  "upon  the  application  of  such 
creditor  by  any  petition  or  note  in  writing,  a&. 
cording  to  the  form  in  schedule  (B)  annexed." 
Upon  turning  to  the  form  in  schedule  (B),  it 
was  in  these  words : — '*  Be  pleasefd  to  summon 
C.  D,,  of  to  answer  touching  the  debts 

due  to  me  by  the  Judgment  [or  order]  of  the 
court  of  {set  forth  the  style  or  other  sufficient 
description  of  the  court  which  gave  the  Judgment 
or  made  the  order']  on  my  behalf  Signed  [party's 
uame"]  of  ."    It  was  quite  clear  upon  a 

prusal  of  the  form  given  by  the  act,  that  the 
legislature  contemplated  that  the  application 
should  be  made  bv  the  creditor,  and  not  by  his 
attorney,  and  he  tnerefore  felt  bound  to  decline 
granting  a  summons  in  any  case  in  which  the 
application  did  not  appear  to  be  signed  by  the 
creditor  himself. 
Anonymous,    25th  April,  1846. 


ATTESTATION  OF  INSOLVBNT's  PKTITION. 

In  the  case  reported  last  week.  In  reE.  F. 
Bell,  it  afterwards  appeared,  that  Mr.  Cormack, 
who  signed  the  petition  as  Mr.  Benham's  clerk, 
was  himself  an  admitted  attorney  of  the  su- 
perior courts,  though  not  on  the  roll  as  an  at- 
torney or  solicitor  of  the  Court  of  bankruptcy, 
and  under  those  circumstances,  Mr.  Commis- 
sioner Fane  said,  he  thought  the  objection  was 
not  entitled  to  any  weight 
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In  an  early  number  we  shall  commence  a 
new  series  of  papers,  which  we  hope  will  be 
found  useful,  consisting  of  some  of  Che  most 
important  cases  in  law  and  equity,  with  notes 
of  subsequent  decisions ;  and  theae  will  be  fol- 
lowed or  interspersed  with  "  Leading  Statutes*' 
and  notes  of  the  construction  of  the  courts. 

The  next  series  of  the  Digest,  comprising 
seven  or  eight  parts  of  the  Common  Law  Re- 
ports, will  be  commenced  in  the  ensuing,  or  an 
early  number. 

A  Monthly  List  of  New  Law  Books,  with  a 
short  notice  of  the  scope  and  professional  use 
of  each,  shall  be  resumed. 

We  think  the  best  book  for  our  correspond- 
ent at  Dewsbury,  is  Whi8haw*s  Law  Dic- 
tionary :  it  is  concise,  but  quite  comprehensive 
enough  for  the  purpose  required* 
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THE  LAW  OF  VENDOR  AND  PUR- 
CHASER. 

'  DAMAOBS   FOR   LOSS   OF   BABOAIN. 

As  a  general  proposition,  it  may  be  af- 
firmed that  every  vendor  holds  himself  out 
to  the  world  as  competent  to  give  a  good 
title.  This  seems  to  follow  from  the  ele- 
mental principles  of  the  contract  of  sale ; 
for  by  all  the  definitions  of  that  contract 
the  vendor  is  not  only  understood  to  un- 
dertake that  the  thing  sold  is  his  own,  but 
that  he  can  confer  a  proprietory  right  on 
the  purchaser.  Thus,  if  I  sell  a  quantity 
of  corn,  and  fail  to  execute  my  contract,  I 
am  liable  to  an  action  for  damages. 

But  suppose  I  sell  an  estate,  and  it  turns 
out  that  my  title  is  bad  or  defective.  Can 
the  purchaser  in  that  case  recover  damages 
for  the  loss  of  his  bargain  ?  He  cannot ; 
and  unless  he  impeach  me  of  fraud,  I  am 
bound  to  pay  him  nothing  but  his  costs  out 
of  pocket;  for,  as  Lord //arcftcncibe  said,  there 
is  no  such  thing  known  in  England  as  a  ma- 
thematical ceruinty  of  a  good  title  to  land.^ 
The  leading  case  on  this  point  is  that  of 
Fiureau  v.  Thomkiil,^  where,  on  a  pur- 
chase by  auction,  of  a  rent  issuing  out  of 
certain  houses,  the  vendor  proved  inca- 
paUe  of  giving  a  title,  and  the  purchaser 
thereupon  brought  his  action  for  damages. 
The  evidence  was  contradictory ;  that  ad- 
duced on  behalf  of  the  plaintiiF  going  to 
shew  that  his  bargain  was  a  remarkably 
good  one ;  while  the  evidence  on  the  other 
side  established  that  it  was  by  no  means 
advantageous,  the  auctioneer  in  fact  having 
been  ordered  to  let  the  property  go  for 
cooaiderably  less  than  the  sum  at  which  it 
was  knocked  down  to  the  plaintiff.  The 
— — — — ■ _«_. 

*  Lyddal  v.  Weston,  2  Atk.  20. 
M  W.  Black.  1078. 
Vox^  xxxii.  No.  948. 


def  ndant  had  moreover  paid  the  plaintiff's 
deposit  with  interest  into  court.  But  the 
jury,  contrary  to  the  direction  of  Chief 
Justice  De  Grey^  gave  a  verdict  for  20/. 
In  other  words,  the  jury  did  not  think  that 
payment  back  of  the  deposit  with  interest 
was  sufficient.  They  held  that  the  pur- 
chaser was  entitled  to  compensation  for 
the  disappointment  sustained  by  him,  in 
consequence  of  the  vendor  erroneously, 
though  not  firaudidently,  representing  him- 
self as  competent  to  give  a  good  title,  and 
inducing  the  purchaser  to  deal  with  him  on 
that  footing. 

On  a  motion  for  a  n6w  trial,  however, 
the  Chief  Justice  said,  '*  I  think  the  verdict 
wtong  in  paint  of  law.  I  do  not  think  the 
plaintiff  can  be  entitled  to  any  damages  for 
the  fancied  goodness  of  the  bargain  which 
he  supposes  he  has  lost."  And  Mr.  Justice 
BlaeksUme^  (the  reporter  of  the  case,)  fol- 
lowing the  Chief  Justice,  and  concurring 
with  him,  stated  the  ground  of  the  de- 
cision to  be,  that  *<  these. contracts  are 
merely  vpon  eondHum^  frequently  ex- 
pressed, but  always  implied,  that  the  ven- 
dor has  a  good  title."  Hence  the  pur- 
chaser of  an  estate  never  assumes  the  title 
to  be  good,  but  always  calls  for  proof  of  its 
validity.  He  acts  on  this  principle,  and 
therefore  the  loss  of  his  bargain,  however 
profitable  it  might  have  proved,  will  be  no 
ground  for  damages  unless  he  can  establish 
fraud  against  the  vendor.^  For  the  same 
reasons  it  was  held  in  this  case  of  Flureau 
v.Thomhillt  that  the  purchaser  was  not 
entitled  to  any  compensation  for  the  loss 
he  suffered  from  having  sold  out  of  the 
funds  to  meet  the  price,  for  he  bad  done 
80  prematurely. 


«  Brattv.ElUs,  and  Jones  y.  Dyke,  3  Sug. 
Vend.&Pnr.Appx.No6.7&8.    , 
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We  must  acknowledge,  however,  that 
Lord  Tenterden  on  one  occasion  made  a 
remark  approximating  to  a  dissent  from  the 
reasoning  pursued  in  Flureau  v.  Thomhili. 
The  observation  to  which  we  refer  fell 
from  his  Lordship  in  Hcpkhu  v.  Graze' 
brooky^  a  case  which  came  before  the  Court 
of  King's  Bench,  in  1826.  There  the  de- 
fendant had  contracted  for  the  purchase  of 
an  estate,  but  had  not  obtained  a  convey- 
ance. In  this  situation,  he  sold  the  estate 
by  auction,  stipulating  to  make  a  good  title 
by  a  certain  day.  This  however  he  was 
unable  to  do,  as  his  own  vendor  re- 
fused to  convey.  The  second  purchaser, 
therefore,  brought  an  action  against  him, 
and  recovered  not  only  the  expences  which 
lie  had  kicmred,  b«t  also  daMges  for  the 
loss  which  he  had  sostained  by  not  having 
had  the  contract  carried  into  effiMt.  The 
cenmentary  of  Lord  Tmtetdm^  C.  J., 
thongh  ditfnicieristioally  cautious,  may  be 
thought  to  cast  a  doubt  on  Fiunau  v. 
TharnMl,  for  he  said--*'  On  the  present 
occasion  I  wiM  only  observe  that  if  it  is  ad^ 
vanced  as  a  general  propositieo,  that  where 
a  vendor  cannot  asake  a  goiod  titie,  the  pur- 
diaser  ehail  recover  nocfamg  ttiore  than 
nominal  damages,  I  am  by  no  means  pre- 
pared to  assent  to  it«  If  it  were  necessary 
to  decide  that  point,  I  should  desire  to  liave 
time  for  consideration."  He  then  proceeds 
to  dkitbigiiish  ihe  case  in  hand  from  that 
ofNmreau  v.  TkornhiUf  by  showing  that  in 
Fhiretm  v.  TkomkiU  there  was  tame  title 
m  the  vendor,  whereas^  in  JEhpkim  v. 
Qnmkrcck  there  was  not  even  the  '^shadow 
of  a  title."  Mr.  Justice  BmffUy^  following 
bis  Lordship,  observed  tlmt  <<  the  case  of 
Flmre€M  v»  Thamkill  Was  very  different 
from  this;  for  here  the  vendor  has  no- 
thing but  an  equitable  title.  Now,  where  a 
vendor  holds  out  an  estate  as  his  own,  the 
purchaser  mav  presume  that  he  has  a 
satisfactory  title ;  and  if  he  holds  out  as 
his  own  tmt  which  is  not  so,  I  think  he 
may  be  very  fairly  compelled  to  pay  the 
loss  which  1^  purohaser  sustains  by  not 
having  that  fbr  whidi  be  contraeted*" 

There  is  nothing  to  prevent  a  man  from 
selling  before  he  has  himself  received  a 
oonveyanoe.  It  is  very  often  convenient 
atid  advantageous  to  do  so.  But  the  step 
is  attended  with  this  risk,  that  if  the 
vendor  hi  sooh  otrcumstances  be  rash 
eMUgh  to  repnHent  hfanself  as  having  a 
good  title,  he  will  be  bound  lo  make  com 
pensation  in  damages  to  the  purchaser  for 


LooD  qf  Vendor  and  Purehater, 
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disappointment  of  his  bargain.  This  is  al^ 
that  was  decided  in  Hopkins  y.Grazebrooki 
a  case  which  we  hardly  think  deserves  the 
censure  bestowed  upon  it  by  Sir  Edward 
Sugden^ntLtnelyf  that  it  "will tend  to  mudi 
litigation  befote  the  distinction  which  it 
introduces  is  thoroughly  understood."* 
The  distinction  we  think  quite  intelligible. 

Common  candour  requires  that  a  vendor 
selling  before  he  has  received  a  conveyance 
should  apprise  the  purchaser  of  the  true 
state  of  matters.  If  he  omit  to  do  this,  it 
is  but  justice  that  he  should  be  liable  in 
damages* 

In  the  case  of  Walker  v.  3ioore,  de- 
cided by  the  Court  of  King's  Bench,  in 
18S9,  the  plaintiff  having  contracted  for 
the  purchase  of  an  estate,  an  sbstract 
shov^mg  a  good  title  was  delivered  to  him 
by  the  vendor.  The  plaintiff,  before  test- 
ing the  accuracy  of  this  abstract  by  an  ex- 
amination of  the  original  deeds,  sold  cer- 
tain paru  of  the  pro|)erty  at  a  profit.  On 
subsequently  comparing  tlie  abstract  with 
the  deeds,  it  was  discovered  that  the  tiUe 
was  defective;  whereupon  the  sub<^ur- 
chasers  refused  to  complete ,  their  pur- 
chases. In  these  ciroumst^acesb  the 
plaintiff  not  only  refused  to  complete  Ais 
purchase,  but  brought  an  actiop  against 
the  original  vendor,  claiming  as  daroagoa 
the  expense  which  he  had  iacurred  in  the 
investigation  of  the  title ;  the  profit  whidi 
would  have  accrued  from  the  re^eale  of 
the  property ;  the  expense  attendiRg  that 
re-sale ;  and  the  sums  which  he  was  liable 
to  pay  to  the  sub-contractors  for^  ^  ex- 
penses incurred  by  them  in  examining  the 
title.  The  decision  of  the  court  was,  that 
he  was  entitled  to  recover  only  the  ex- 
pences he  bad  himself  iecurred  in  the  in- 
vestigation of  the  title,  and  but  nemiBal 
damages  for  the  breach  of  ceatrac^  as  no 
fraud  could  be  imputed  to  the  defendant ; 
for  it  was  held  that  the  plaintiff  ought  to 
have. examined  the  abstract  with  the  title 
deeds  before  taking  the  steps  in  respect  of 
which  he  claimed  damages^  inasmuch  ea 
by  the  exercise  of  ordinary  care  he  mi^t 
have  averted  the  Ioob  which  had  ariaon 
from  his  negligence ;  and  as  there  was  ao 
fraud  imputable  to  the  defendant,  no  claim 
for  damages  was  sustainable  on  the  part,  of 
the  plaintiffl  This  case  is  therefore  omi- 
firmatory  of  Fhtreau  v.  ThomhM.  But 
they  both  dearly  imply*  that  if  fraud  or 
unfairness  could  have  been  brought  home 
to  the  defendants,  the  result  would  have 

•  2  Vend,  &  Pur.  49. 
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been  different.  Indeed  one  of  the  judges, 
(Mr.  Justice  BaiUk,)  in  Waiker  v.  Moore, 
laid  down  this  proposition,  that  ''  if  there 
were  maHa  fides  in  the  original  vendor,  he 
was  not  prepared  to  say  that  the  purchaser 
might  not  recover  the  profit  which  would 
have  arisen  from  the  re-sale/* 

When  we  saj,  therefore,  that  damages 
are  not  recoverable  for  the  purchaser's  dis- 
appointment, the  proposition  must  always 
be  taken  subject  to  this  qualification,  that 
on  the  part  of  the  vendor  there  has  been 
honour  and  perfect  good  faith  throughout 
the  transaction. 


POINTS  IN  COMMON  LAWJ 
PRACTICE. 

JODGMBNT  AFTER  PEBEMPTORY  UNDER- 
TAKING WHEN  CAOSS  IS  MADE  A  RE- 
JCANBT. 

We  had  occasion  in  a  former  number  to 
advert  to  the  extreme  strictness  with  which 
the  courts  enforced  what  is  called  a  pe- 
remptory^ undertaking,^  and  then  stated  the 
retQlt  of  two  «QBUvkable  cases,  in  one  of 
which,^  e 'came  was  made  aremanetin 
consequence  of  the  illness  of  the  judge 
who  was  to  have  tried  it,  and  the  plaintiff 
was  thereby  considered  to  have  made  such 
a  default  as  entitled  the  defendant  to  siffn 
judgoMnt  as  in  case  of  a  nonsuit.  In  the 
second  CBse,^  the  plaintiff  being  under  a 
perempiory  undertaking  to  proved  to  trial 
at  a  particular  sitting,  set  down  the  cause 
for  trial  on  the  evening  of  the  last  day  al- 
lowed for  so  doing,  and  from  press  of  busi- 
ness it  was  made  aremanet.  The  plaintiff 
having  taken  no  steps  in  the  following 
tens  to  enlarge  or  discharge  his  peremp* 
torj  undertaking,  the  defendant  obtained 
ju(%ment  as  m  case  of  a  nonsuit,  and  the 
Court  of  Common  Pleas  refused  to  set  it 
aside. 

Both  the  casesabove  referred  to  were  con- 
sidered and  dissented  from  in  a  late  case* 
or  rather  a  series  of  cases  in  the  Court  of 
Exchequer.  In  LumUy  v.  Duhmirgj^  the 
|fatnt]#  had  given  a  peremptoir  undertak- 
ing to  proceed  to  trial  at  the  London  sit- 
tings afler  Easter  Term,  and  performed  his 
undertaking  so  far,  that  he  gave  notice  of 
trial,  entered  the  cause,  and  carried  in  the 


*  Ante  voL  30,  p.  ?76. 

»  Word  V,  Turner^  5  DowL  22. 
«  Feirie  v.  CuUm.  8  Sc.  N.  R.  705,  2  Dowl. 
&L.0O4. 

*  14  M ees.  &  W,  295,  3  Dowl.  &  L.  80. 


record  in  due  time.  Tlie  court  only  sat 
for  two  days  at  nUiprius  in  London,  and 
from  pressure  of  business  the  cause  was 
made  a  remanet  to  the  sittings  after 
Trinity  Term;  but  meanwhile,  the  de- 
fendant obtained  a  rule  for  judgment  as  in 
case  of  a  nonsuit  for  not  proceeding  to 
trial  pursuant  to  the  peremptory  under- 
taking. 

The  matter  came  before  the  court  upon 
a  rule  to  show  cause  why  the  rule  for 
judgment,  as  in  case  of  a  nonsuit,  should 
not  be  discharged,  and  the  peremp- 
tory undertaking  enlarged  to  the  sittings 
after  Trinity  Term.  The  cases  already 
adverted  to,  were  strongly  pressed  upon 
the  court  by  the  defendant's  counsel ;  but 
the  barons  declined  to  yield  to  the  autho- 
rity of  JTard  v#  Tamer,  or  Petrie  v.  CuUen, 
which  latter  case,  tliey  stated,  was  found 
on  inquiry  to  have  proceeded  upon  pecu- 
liar circumstances.  <<  Where  a  plaintiff 
gives  a  peremptory  undertaking,''  (said 
the  Lord  Chief  Baron,)  *'  he  thereby  un- 
dertakes to  proceed  to  the  .  trial  of  the 
cause  according  to  the  practice  of  the 
court  How  then  can  it  be  said  that  he 
neglects  to  do  so,  when  he  is  ready,  to  try, 
but  from  the  illness,  or  by  the  act  of  the 
judge,  the  cause  is  made  a  remanet  ?  It 
mav  have  been,  that  if  in  this  case  the 
plaintiff  had  entered  the  cause  sooner,  it 
would  have  been  tried,  but  a  party  having 
a  particular  time  to  enter  a  cause,  is  enti- 
tled to  the  whole  time  which  the  course 
and  practice  of  the  court  allows  for  that 
purpose,  and  it  cannot  be  negligence  in  a 
suitor,  if  he  neglecu  to  enter  it  sooner 
than  die  practice  requires."  jUdereon,  B.,. 
referred  particularly  to  the  language,  of  the 
Stat.  14  Geo.  2,  c.  17,  on  which  the  prac- 
tice as  to  judgment  in  case  of  a  nonsuit 
is  founded,  and  observed  that  he  could  see 
no  reason  for  putting  a  different  construc- 
tion on  the  word  neglect  as  it  was  used  in 
the  first  branch  and  the  latter  part  of  the 
section.  It  had  been  argued,  that  a  pe- 
remptory undertaking  was  an  undertaking 
to  trv  at  all  events,  but  that  was  not  so, 
for  the  rule  discharffing  a  rule  for  judg- 
ment, as  in  a  case  of  nonsuit,  on  a  plain- 
tiff^s  giving  a  peremptory  undertaking,  was 
properly  the  act  of  the  court,  which  gave 
the  plaintiff  additional  time  to  try  the 
cause* 

It  seems  that  the  same  pomt  was  again 
brought  under  the  consideration  of  the 
Court  of  Exchequer,  in  a  case  of  Loud  v. 
Chrten,  on  the  29th  May  last,  and  in  a  case 
of  The  Pacific  Steam  Nanngation  Company 
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V.  Lewisy  OQ  the  7th  June,  and  that  in  both 
of  those  cases/  the  court  expressed  its 
dissent  from  the  doctrine  laid  down  in 
Petrie  v.  Culkn,  above  cited. 


SBRVICB   OF   NOTICE   TO    PRODUCE,    WHEN 
TOO   LATE. 

In  an  action  by  the  indorsee  against  the 
acceptor  of  a  bill  of  exchange/  when  the 
defence  was,  that  the  acceptance  was  ob- 
tained by  fraud,  and  the  bill  indorsed  to 
the  plaintiff  without  consideration,  the  de- 
fendant proved  at  the  trial,  that  a  notice 
to  produce  the  bill  was  put  into  the  letter 
box  at  the  office  of  the  plaintiff's  attorney, 
at  half-past  eight  o'clock  on  the  evening 
before  the  trial.  The  plaintiff  refused  to 
produce  the  bill,  and  the  question  raised 
was,  whether  the  defendant  had  such  no- 
tice as  would  justify  the  court  in  admitting 
secondary  evidence^  The  Chief  Baron, 
who  presided  at  the  trial,  ruled,  that  the 
notice  was  too  late,  and  the  plaintilt  had  a 
verdict. 

The  propriety  of  the  decision  come  to 
at  nisi  prius  was  afterwards  questioned, 
upon  an  application  to  the  Court  of  Ex- 
chequer for  a  new  tria)»  but  the  tourt  de- 
termined that  the  notice  to  produce  was 
served  too  late,  and  that  secondary  evi- 
dence was  properly  excluded.^  It  was 
thrown  out  by  one  of  the  learned  barons, 
that  it  would  be  desirable  if  some  rule 
could  be  established,  that  service  of  notice 
^to  produce  aAer  a  certain  hour  should  be 
deemed  insufficient.  In  the  absence  of 
such  a  rule,  however,  each  case  must  de- 
pend upon  its  particular  circumstances. 
In  this  case  the  court  would  not  say  that 
if  the  bill  had  appeared  to  be  lying  before 
the  attorney  at  the  time  he  had  notice  to 
produce  it,  the  notice  might  not  have  been 

*  See  the  note  to  LumUy  v.  Dubourg,  3  Dowl. 
&  L.  p.  83. 

'  Latorence  v.  Clark,  14  Mees.  &  W.  250  ; 
3  Dowl.  &  L.  87. 

'  On  the  part  of  the  plaintiff,  Byme  v.  Harvey, 
(2  M.  8c  Rob.  89,)  where  Lord  Denman  ruled, 
that  a  notice  to  produce!  a  letter  in  a  town  cause, 
served  at  the  office  of  the  attorney  at  half-past 
seven  o'clock  on  the  evening  befere  the  trial, 
was  too  late,  was  cited;  and  7or  the  defendant. 
Gibbons  v,  Powell,  (9  Car.  &  P.  634,)  where  a 
notice  to  produce  a  copy  of  a  writ  of  summons, 
served  at  the  office  of  the  defendant's  attorney 
at  eig^tjp'cJock  in  the  evening,  and  held  to  he 
in^ime;  waklr^cduppn.  Atkvu  v.  Meredith, 
^  DowL  P:e:^6^C^t  V.  Miers,  9  Car.  &  P. 
/IM;  and  George  r.  Thony^eon,  4  Dowl.  P.  C. 
!4i$t  were  also  me&tiaiMl^. 


sufficient ;  but  it  did  not  appear  whether 
the  bill  was  in  the  client's  or  the  attorney's 
possession,  and  under  these  circumstances, 
a  notice  served  at  half-past  eight  o*c1ock  in 
the  evening,  to  produce  the  bill  at  ten 
o'clock  the  next  morning  was  not  sufficient 
Upon  these  grounds  the  rule  for  a  new 
trial  was  discharged. 


NEW  RULES  OF  THE  COMMON  LAW 
COURTS. 

FOR  THE  EXAMINATION  OP  PERSONS  AP- 
PLYING TO  BE  A  OMITTED  AS  ATTORNEYS. 

Easter  Term,  1846. 
Whereas,  by  section  15  of  the  statute  6  & 
7  Vict.  c.  93,  it  was  enacted, -*' That  it  shall 
be  lawful  for  the  Judges  of  the  Courts  of 
Queen's  Bench,  Common  Pleas,  and  Ex- 
chequer, or  any  one  or  more  of  them,  and  he 
and  they  is  and  are  hereby  authorised  and  re- 

auu-ed  before  he  or  they  shall  issue  a  fiat  for 
ne  admission  of  any  person  to  be  an  attorney, 
to  examine  and  inquire  hj  such  ways  and 
means  as  he  or  they  shall  think  proper  touch- 
ing the  articles  ana  service  and  tne  ntness  and 
capacity  of  such  person  to  act  as  an  attorney; 
and  if  the  judge  or  judges  as  aforesaid  shall  be 
satisfied  by  such  examination,  or  by)  the  certifi* 
cate  of  Buchi  examiners  as  hereiafLfter  men- 
tioned that  such  person  is  duly  qudified  and  fit 
and  competent  to  act  as  an  attorney;  then  and 
not  otherwise  the  said  jndffe  or  judges  shall 
and  he  and  they  is  and  are  hereby  authorised 
and  required  to  administer  or  cause  to  be  ad- 
ministered to  such  person  the  oath  hereinafter 
directed  to  be  taken  by  attorneys  and  solidtora 
in  addition  to  the  oath  of  allegiaaoe,  and  after 
such  oaths  taken  to  cause  him  to  be  admitted 
an  attorney  of  such  court;"  and  hv  section  16 
of  the  saia  statute  it  was  enacted,  **  For  the 
purpose  of  facilitating  the  inquiry  touchinff  the 
due  service  under  articles  as  aforesaid,  and  the 
fitness  and  capacity  of  any  person  to  act  as  an 
attorney.  That  it  shall  be  lawfiil  for  the  judges 
of  the  Courto  of  Queen's  Bench,  Commofi 
Pleas,  and  Exchequer,  (or  any  eight  or  mora  of 
them,  of  whom  the  chiefs  ot  the  said  courts 
shall  be  three,)  from  time  to  time  to  nominate 
and  appoint  such  persons  to  be  examiners  for 
the  purposes  aforesaid,  and  to  make  such 
rules  and  regulations  for  conducting  such  ex« 
amination  as  such  judges  shall  think  nroper." 
And  ^herras,  in  order  to  carry  the  said  statute 
more  fully  into  effect,  it  is  expedient  annuaUy 
to  appoint  examiners,  subject  to  the  control  ot 
the  judges  in  manner  hereinafter  mentioned. 
It  is  ordered  that  the  several  Masters  for  the 
time  being  for  the  Courts  of  Queen's  Bench. 
Common  Pleas,  and  Exchequer  respectively, 
together  with  siopteen  attorneys  or  solicitors,  be 
appointed  by  a  rule  of  court  in  every  year  to 
be  examiners  for  one  year,  any  five  of  whom 
(one  whereof  to  be  one  of  the  said  Masters,) 
shall  be  competent  to  conduct  the  examination, 
and  that  subject  to  such  appeal  as  hereinafter 
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mentioned,  no  person  who  shall  not  have  heen 
ptVYiously  admitted  a  solicitor  of  the  Hish 
Court  of  Chancery  shall  be  admitted  to  be 
sworn  an  attomev  of  any  of  the  courts,  except 
on  production  of  a  certificate  signed  by  the 
major  part  of  such  examiners  actually  present 
at  and  conducting  his  examination,  testifying 
Us  fitness  and  capacity  to  act  as  an  attorney ; 
such  certificate  to  be  in  force  only  to  the  end 
of  the  term  neait  Imt  one  foUomng  the  date 
thereof,  unless  such  time  shall  be  specially  ex- 
tended by  the  order  of  a  iadge. 

3.  It  is  further  ordered  that  the  examiners  so 
to  be  appointed  shall  conduct  the  said  examina- 
tions under  regulations  to  be  first  submitted  to 
and  approved  by  the  judges. 

3.  And  it  is  rarther /ordered,  that  in  case  any 
person  shall  be  dissatisfied  with  the  refusal  of 
the  examiners  to  grant  such  certificate,  he  shall 
be  at  liberty  to  applv  for  admission  by  petition 
in  writing  to  Uie  jua^et ,  to  be  delivered  to  the 
derk  of  the  Lord  Chief  Justice  of  the  Court  of 
Queen's  Bench,  upon  which  no  fee  or  gratuity 
ahall  be  received ;  which  application  shall  be 
heard  in  Serjeants'  Inn  Hall  by  not  less  than 
three  of  the  ludges. 

4.  And  wheroM  the  hall  or  building  of  the 
Incorporated  Law  Society  of  the  United  King- 
dom, in  Chancerv  Lane,  will  be  a  fit  and  con- 
venient place  for  nolding  the  said  examinations, 
and  thesad.soeiety  have  consented  to  allow 
the  same  lo  be  used  for  that  purpose ;  it  is 
further  ordered,  that  until  further  order,  such 
examinations  be  there  held  on  such  days  as 
the  said  examiners,  or  any  five  of  them,  shall 
i^ypoint;  and  that  any  person  not  previously 
admitted  an  attorney  of  anjr  of  the  three  courts, 
and  desirous  of  being  admitted,  shall,  in  addi- 
tion to  the  notices  already  required,  give  a 
term's  notice  to  the  said  examiners  of  lus  in- 
tention to  aoply  for  examination,  bv  leaving  the 
same  with  the  secretary  of  the  saia  society,  at 
their  said  hall ;  which  notice  shall  also  state  his 
place  or  places  Ai  residence  or  service  for  the 
last  precranrg  twelve  months ;  and  in  case  of 
application  to  be  admitted,  on  a  refusal  of  the 
certificate,  shall  give  ten  days'  notice,  to  be 
served  in  like  manner,  of  the  day  appointed  for 
hearing  the  same. 

5.  And  it  is  further  ordered,  that  nr  days  at 
the  least  before  the  commencement  of  the  term 
next  preceding  that  in  which  any  person  not 
before  admitted  shall  propose  to  be  admitted 
an  attorney  of  either  of  the  courts,  he  shall 
cause  to  ha  delivered  at  the  Master's  office,  in 
stead  of  affixing  the  same  on  the  w^s  of  the 
courts,  the  usmd  written  notices  which  shall 
state,  in  addition  to  the  particulars  now  re- 
ouired,  his  place  or  places  of  abode  or  service 
for  the  last  preceding  twelve  months;  and  the 
master  shall  reduce  all  such  notices  as  in  this 
rule  first  mentioned  into  an  alphabetical  table 
or  tables,  under  convenient  heads,  and  affix  the 
same,  on  the  first  day  of  term,  in  some  co(i- 
spicooas  place  within  or  near  to  and  on  the 
outside  Of  each  court.  And  such  person  shall 
also  for  the  space  of  one  full  term,  previous  to 
tAe  term  ia  which  he  shall  apply  to  be  admit 


ted,  enter  or  cause  to  entered  in  two  books 
kept  for  that  purpose,  one  at  the  chambers  of 
the  Lord  Chief  Justice  of  the  court  in  which  he 
applies  to  be  admitted,  and  the  other  at  the 
chambers  of  the  other  judges  of  such  court, 
his  name  and  place  or  places  of  abode,  and  also 
the  name  or  names  ana  place  or  places  of  abode 
of  the  attorney  or  attorneys  to  whom  he  shall 
have  been  articled.  Ana  it  is  further  ordered, 
that  a  printed  copy  of  the  list  of  admissions  be 
stuck  np  in  the  Queen's  Bench,  Coihmon 
Pleas,  and  Exchequer  offices,  and  at  the  judges' 
hall  or  chambers  of  each  court  in  Roll's  Uarden. 


Denman. 
N.  C.  Tindal. 
Freii.  Pollock. 
J.  Parke. 
E.  H.  Alderson. 
J.  Patteson. 
J.  Williams. 


T.  Colltnan. 
R.M.Rolfe, 
Wm.  Wightman. 
C.  Cresswell. 
W.  Erie. 
T.J.Piatt. 


RBOULATION8. 

Approved  by  the  Judges  tfi  Easter  Term,  1846, 

For  the  examination  of  persons  appljring  to 
be  admitted  as  attorneys  of  the  Courts  of 
Queen's  Bench,  Common  Pleas,  or  Exchequer, 
pursuant  to  the  rule  of  court  made  in  Easter 
Term,  1846. 

Whereas  by  a  rule  of  the  Courts  of  Queen  a 
Bench,  Common  Pleas^  and  Excheouer,  made 
in  Easter  Term,  1846,  it  was  ordered,  that  the 
several  Masters  for  the  time  being  of  the  said 
courts  respectively,  together  with  sixteen  attor- 
neys or  solicitors,  should  be  appointed  by  a 
rule  of  court  in  every  year  to  be  examiners  for 
one  year,  of  persons  applying  to  be  admitted 
attorneys  of  the  said  courts,  five  of  whom  (one 
whereof  to  be  one  of  the  said  masters)  should 
be  competent  to  conduct  the  examination,  and 
that  subject  to  such-  appeal  as  thereinafter  men- 
tioned, no  person  not  previously  admitted  a  so- 
licitor of  the  High  Court  of  Chancery  should 
be  admitted  to  be  sworn  an  attorney  of  any  of 
the  said  courts,  except  on  production  of  a  cer« 
tificate  signed  by  the  major  nart  of  such  ex- 
aminers actually  present  at  ana  conducting  his 
examination,  testifying  his  fitness  and  capa- 
pacity  to  act  as  an  attorney ;  such  certificate  to 
be  in  force  only  to  the  end  of  the  term  next  but 
one  following  tne  date  thereof,  unless  such  time 
should  be  specially  extended  by  the  order  of  a 
judge.  And  it  was  further  ordered,  that  the 
examiners  so  to  be  appointed  should  conduct 
the  said  examinations  under  regulations  to  be 
first  submitted  to  and  approved  by  the  judjfes; 
and  that  until  further  order  such  examinations 
should  be  held  in  the  hall  or  building  of  the 
Incorporated  Law  Society  of  the  United  King- 
dom, m  Chancery  Lane,  on  such  days  as  the 
said  examiners  or  any  five  of  them  should  ap- 
point ;  and  thai  any  person  not  previously  ad- 
mitted of  any  of  the  three  courts,  and  desirous 
of  being  admitted,  should  give  a  term's  notice 
of  his  intention  to  apply  for  examination,  by 
leaving  the  same  with  the  secretary  of  the  sua 
society  at  their  said  hall. 


as 
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Ia  pursuanoe  of  the  said  rale,  the  following 
svgulatioiMi  for  conducting  the  said  examina- 
tions have  been  submitted  to  and  approved  by 
the  judoes  of  the  said  courts. 

1.  That  every  person  applying  to  be  admitted 
an  attorney  of  any  of  the  said  courts,  pursuant 
to  the  said  rules,  shall  within  the  first  seven 
days  of  the  term  in  which  he  ia  desirous  of 
bemg  admitted,  leave  or  cause  to  be  left  with 
the  secretary  of  the  said  Incorporated  Iaw  So- 
ciety, his  articles  of  clerkship  duly  stamped, 
and  also  any  assignment  whicn  may  have  been 
made  thereof,  together  with  answers  to  the 
sevend  (juestions  hereunto  annexed,  signed  by 
the  apphcant  and  abo  bv  the  attorney  or  attor- 
neys with  whom  he  shall  have  served  his  clerk- 
ship. 

2.  That  in  case  the  applicant  shall  show 
sufficient  cause,  to  the  satisfaction  of  the  ex- 

.  aminers,  why  the  first  regulation  cannot  be 
fully  complied  with,  it  shall  be  in  the  power  of 
the  said  examiners  upon  sufficient  proof  being 
given  of  the  same,  to  dispense  with  anv  part  of 
die  first  regulation  that  they  may  think  fit  and 
reasonable. 

3.  That  every  person  applying  for  admission 
shall  also,  if  required,  sign  or  leave,  or  cause 
to  be  left  with  the  secretary  of  the.  said  society, 
answers  in  writing  to  such  other  written  or 
printed  questions  as  shall  be  proposed  by  the 
said  examiners  touching  his  said  service  and 
conduct,  and  shall  also,  if  required,  attend  the 
said  examiners  persomdly  for  the  purpose  of 
givixig  further  eaqilanations  touching  the  same ; 
and  shall  also,  if  reouired,  procure  the  attorney 
or  attorneys  with  wnom  he  shall  have  served 
his  clerkship  as  aforesaid,  to  answer  either 
personally  or  in  writing  any  questions  touching 
such  service  or  conduct,  or  shall  make  proof  to 
the  satisfaction  of  the  said  examiners  of  his  in- 
abilityto  .procure  the  same. 

4.  That  every  person  so  applying  shall  also 
attend  the  s^d  examiners  at  tli^  hall  of  the  said 
society,  at  such  time  or  times  as  shall  be  ap- 
pointed for  that  purpose,  pursuant  to  the  said 
rule  as  the  said  examiners  shall  appoint,  and 
ahaU  answer  such  questions  as  the  said  ex- 
aminers shall  then  and  there  put  to  him  by 
written  or  printed  papers,  touching  the  fitness 
and  capacity  to  act  as  an  attorney. 

5.  lliat  upon  compliance  with  the  aforesaid 
regulations,  and  if  the  major  part  of  the  said 
examiners  actually  present  at  and  conducting 
the  said  examination,  (one  of  them  being  one 
of  the  said  masters),  shall  be  satisfied  as  to  the 
fitness  and  capacity  of  the  person  so  applying 
to  act  as  an  attorney,  the  said  examinero  so 

S resent,  or  the  major  part  of  them,  shall  certify 
le  same  under  tneir  hands  in  the  following 
form,  via. :— 

In  pursuance  of  the  rules  made  in  Easter 
Term  1846,  of  the  Courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer,  we  being  the 
maior  part  of  the  examiners  actually  present  at 
ana  conducting  the  examination  of  A,  B,  of  &c. 
Do  hereby  certify  that  we  have  examined  the 
aaid  A.  B,  as  required  bv  the  said  rules,  and 
we  do  testify  that  the  saia  ^.  B.  is  fit  and  capa- 
ble  to  act  as  an  attorney  of  the  ssld  courts. 


Qnef/tofu  as  to  due  servi^  qfarticks  qfclerk* 
ship,  to  be  answered  5y  the  ckrL 

1.  What  was  your  age  on  tfio  chiteof  y««r 
articles  ? 

2.  Have  you  served  tlie  whole  term  of  your 
articles  at  toe  office  where  the  attorney  or  a^ 
toraeys,  to  whom  you  were  articled  er  assigned, 
carried  on  his  or  their  businese  ?  and  if  net  state 
the  reason. 

3.  Have  yon  at  any  time  d«Hing  the  term  ef 
your  articles  been  ainent  widiont  the  pcfmis- 
sion  of  the  attorney  or  attorneys  to  whom  yov 
were  articled  or  assigned  ?  and  if  so,  state  the 
length  and  occasions  of  euek  absence, 

4.  Have  you  during  the  period  of  your 
articles,  been  engaged  or  concerned  in  any  pro- 
fession, business,  or  employment,  other  than 
your  professional  emplo3rRient  as  derk  to  the 
attorney  or  attorneys  to  whom  you  were  articled 
or  assigned  ? 

5.  Have  yon  since  the  expiratien  of  your 
articles  been  engaged  or  concerned,  and  for 
how  long  time,  in  any  and  what  professkn, 
trade,  business  or  employment,  other  than  Ae 
profession  of  an  attorney  or  solici«Dr> 

7b  be  answered  by  the  aUommf,  agent ,  barrister, 
or  special  pleader  with  whom  you  may  hose 
served  any  part  qf  your  iima  under  yowr 
articles. 

1.  Has  A.  B,  served  the  wbok  Urm  of  his 
articles  at  the  office  where  you  cnry  oo  your 
business }  and  if  not,  state  the  reason. 

2.  Has  the  said  A.  B.  at  any  time  during 
the  term  of  his  articles,  been  alMent  widioot 
your  permission  ?  and  if  so,  state  the  Isngth 
and  occasions  of  such  absence. 

3.  Has  the  said  A,  B.  during  the  period  of 
his  articles  been  engaged  or  concerned  in  any 

Erofession,  business,  or  employment,  other  than 
is  professional  employment  aa  your  articled 
clerk? 

4.  Has  the  said  A.  JB.  during  the  whole  term 
of  his  clerkship,  with  the  exceptions  above 
mentioned,  been  faithfully  and  diligently  em* 
ployed  in  your  professional  businese  of  aa 
attorney  or  solicitor? 

6.  Has  the  said  A.  B.  since  the  expiration  ef 
his  articles,  been  engaged  or  coBcemed,  and 
for  how  long  time  in  any  and  what  profession, 
trade,  business,  or  employment,  other  dian  the 
profession  of  an  attorney  or  soliciter  ? 

And  I  do  hereby  certify,  that  the  said  J.  B» 
hath  duly  and  foithfully  served  under  his  artida^ 
of  clerkship  (or  assignment,  as  the  case  may 
be,)  bearing  date,  ftc.,  for  the  teim  theran  ear* 
pressed,  and  that  he  is  a  fit  and  proper  person 
to  be  admitted  an  attorney. 


Denman. 
N.  C.  Tlndal. 
Fred.  Pollock. 
J.  Parke. 
£.  H.  Alderson. 
J.  Patteson. 


J.  Wi]llam& 
T.  Coltman. 
R.  M.  Rolfe. 
Wm.  'Wightman. 
C.  Creeswell. 
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NEW  BILLS  Of  FARLIAMENT. 

COIf7«N0ATIJirG  THV  FAMILIES  OF  P|IB80M« 
ICILliAP   BY  ACCIDKNT8. 

No  actioa  at  lanr  i»  now  mainUinabk  against 
a  peraon  wlio  hf  kia  wroDgful  act,  iregleet, 
or  dtfatde  may  have  eaused  the  death  of  anotlier 
persoBy  aod  it  is  oftentimes  right  and  expedient 
that  the  vrongioer  in  such  case  should  he 
answerahle  in  damages  for  the  injury  so  caused 
hy  him  :  for  this  reason-^  it  is  proposed  to  enact : 

1.  That  wheBsoever  any  person  shall  hy  his 
wrongful  act,  neglect,  or  aefault  have  caused 
the  deftth  of  another  person,  and  the  act,  nefflect, 
or  default  is  such  as  would  (if  death  had  not 
ensued)  hava  entitled  the  party  injured  to 
maintain  an  action  against  suco  first-mentioned 
person  in  any  of  her  Majesty's  courts  of  record 
at  Weatmioster,  and  recover  damages  in  re- 
spect thereof,  then  and  in  every  such  case  the 
person  so  causing  such  death  shall  he  liahle  to 
an  action  for  damages  resulting  therefrom,  not- 
withstandiuff  the  death  of  the  person  injured, 
and  although  the  death  shall  have  heen  caused 
under  such  circumstances  as  amount  in  law  to 
the  offence  of  manslaughter. 

2.  That  every  such  action  shall  he  for  the 
sole  benefit  of  such  person  or  persons  as  are 
entitled  to  ,the  personal  effects  of  the  deceased ; 
and  in  every  such  action  the  jury  may  give 
such  damages  as  they  may  think  proportioned 
to  the  injury  resulting  from  such  death  to  the 
parties  for  whom  and  for  whose  benefit  the 
action  shall  be  brought :  Provided  always,  that 
all  such  actions  shallhe brought  and  proceeded 
in  and  damages  recovered  in  the  same  way  and 
manner  as  if  the  deceased  party  himself  had 
brought  it,  and  shall  be  brought  by  the  execu- 
tor or  administrator  of  such  deceased  person, 
and  he  or  she  shall  be  compelled  to  proceed, 
upon  application  of  the  person  so  entitled  or 
any  of  them,  and  on  being  indemnified  for 
coats ;  and  that  in  case  there  shall  be  no  exe- 
cutor or  administrator,  then  any  of  the  parties 
entitled  as  aforesaid  shall  be  at  Uberty  to  pro- 


attomey  a  fcA  particular  of  the  person  or  ^- 
aons  for  whodi  and  on  whose  behc^f  such  action 
•hall  he  brought,  and  of  the  nature  of  the  claim 
in  respect  of  which  damages  shall  he  sought  to 
be  recovered* 


ceed  in  bringing  and  prosecuting  such  action 
as  aforesaid ;  and  in  either  case  the  damages 
recovered  shall  be  considered  as  part  of  the 
penonal  estate  of  the  deceased,  and  paid  and 
divided  accordingly;  and  that  every  plaintiff 
in  whose  favour  a  verdict  shall  be  given  in  any 
action  under  this  act  sliall  be  entitled  to  his  full 
costs  of  suit,  unless  the  damages  found  by  the 
jury  shall  be  less  than  40^. 

3.  That  not  more  than  one  action  shall  lie 
for  and  in  respect  of  the  same  subject  matter  of 
complaint ;  and  if  two  or  more  actions  in  re- 
spect thereof  shall  at  any  time  be  brought,  it 
enall  be  lawful  for  the  court  or  a  judge  to  order 
that  the  same  be  consolidated,  and  also  to  direct 
in  whose  name  the  action,  after  consolidation, 
shall  proceed,  as  well  as  to  make  such  other 
orders  therein  as  to  them  or  him  shall  seem  fit. 

4.  That  in  every  such  action  the  plaintiff  on 
ihit  record  shall  he  required,  together  with  the 
declaration,  to  deliver  to  the  defendant  or  his 
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I.  Caution  in  the  application  op  Eng- 

LIBH   PROCKDUIIB   IN   SCOTLAND. 

In  the  two  papers  which  precede  this,  we 
have  directed  attention  to  some  points,  in  which, 
by  the,force  of  statute,  those  who  are  in  the 
administration  of  English  estates,  bankrupt  or 
insolvent,  possess  the  right  and  power  of  ope- 
rating in  certain  w^ys  upon  Scottish  property, 
and  claims  in  which  the  English  estate  is  in- 
terested. And  in  the  leading  instances  explained, 
the  statutes  give  to  the  English  administrators, 
and  to  the  English  courts,  the  power  of  vindi- 
cating such  clums  in  Scotland  directly,  without 
the  intervention  of  the  Scottish  courts  of  law. 

It  is  Important  that  those  havinjj  interests  in 
Scotland,  should  keep  steadily  in  view  the 
rights  which  thus  belong  to  them. 

But,  on  the  other  hand,  dangerous  mistakes 
may  occur,  unless  care  is  taken  to  understand 
distinctly,  and  watch  sedulously,  the  limits  by 
which  such  rights  are  circumscribed. 

In  the  first  place,  due  caution  must  be  used, 
even  in  taldng  thoet  formal  steps  which  are 
prescribed  by  the  statutes  lately  alluded  to. 

In  the  second  place,  there  are  certain  cases 
m  which  English  men  of  business  interested  in 
English  bankruptcies  and  insolvencies,  must 
guard  against  causing  any  steps  whatever  to  be 
taken  against  Scottish  property,  without  the  lUr 
tervention  of  Scottish  decrees  or  warrants, 
These  are  cases  where  the  righto  of  the  Enghsh 
creditors  may  indeed  be  successfully  asserted, 
but  where  the  intervention  of  the  Scottish  courts 
(either  as  judges  of  the  roerite,  or  as  bound  to 
interpose  their  authority  as  a  matter  of  form,)  w 
by  law  distinctly  and  peremptorily  requured. 
We  have  had  knowledge  of  one  instonc^  in 

.!.i-  .^  ..^^...i.^.ito.M^  *M^AvfAVA«%/*A  nti  tnfi  Dart 


which  an  unauthorised  interference  on  the  part 
of  English  creditors  with  the  Scottish  propertv 
of  a  person  who  became  bankrupt  in  England, 
cost  them  a  sum  of  fiteen  hundred  pounds,  as  a 
compensation  for  damages* 

For  this  reason,  then,  that  the  mistake  is 
sometimes  easily  committed,  and  also  to  guard 
against  the  risk  of  having  it  supposed,  that  the 
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£ogIi8h  bankruptqr  laws  give  greater  powers 
over  Scottish  prooerty^  than  they  really  oo,  it  is 
thought  rijght  to  direct  attention  to  one  particu- 
lar limitation  as  an  example. 

II.  English  Warrants  of  Sbizurb  in< 
DOR8BD  IN  Scotland. 


The  "  Act  to  amend  the  Laws  relating  to 
Bankrupts,"  (6  Geo.  4,  c.  16,)  contains  a  sec- 
tion. No.  30,  which  is  in  the  following  terms : — 
."  And  be  it  enacted,  that  if,  in  the  execution  of 
any  wanant  of  seizure  so  granted  by  the  com- 
missioners as  aforesaid,  it  shall  be  necessary  to 
break  mien  any  house,  chamber,  shop,  ware- 
house, door,  trunk,  or  chest  of  such  bankrupt 
m  Scotland,  where  any  of  the  property  of  such 
bankrupt  shall  be  reputed  to  be,  or  to  seize  and 
get  possession  of  sucn  property,  such  warrant, 
after  having  been  verified  upon  oath  as  afore- , 
said,  may  be  backedor  indorsed  with  the  nameqf 
a  judge  ordinary  or  justice  of  the  peace  in  Scot- 
land,  who  are  hereby  required,  wiihin  their  re- 
spectfve  jurisdictions,  to  back  or  indorse  the 
same  ;  and  such  warrant  so  indorsed,  shall  be 
sufficient  authoritv  to  the  person  bringing  such 
warrant,  and  to  all  officers  of  law  in  Scotland, 
to  execute  the  same,  within  the  county  or 
borough  where  it  is  so  indorsed,  and  in  virtue 
thereof  to  break  open  the  house,  chamber,  shop, 
warehouse,  door  trunk,  or  chest  of  such  bank* 
rupt,  and  to  seize  and  take  possession  of  such 
property,  to  be  distributed  under  the  said  com- 
mission^ or  otherwise  dealt  with  according  to 
law." 

It  does  not  require  any  comment  to  show 
either  the  importance  of  this  section  or  the 
manner  of  its  opration.  (1)  The  English  war- 
rant of  seizure  is  not  inoperative  upon  property 
of  the  bankrupt  lying  in  Scotland.  But  (2)  the 
warrant  cannot  lawfully  be  acted  upon  in  Scot- 
land, until  it  has  received  the  indorsement  of  a 
Scottish  sheriff  or  justice  of  the  peace.  And 
(3)  these  Scottish  magistrates  are  required  and 
bound  to  indorse  the  warrant  when  exhibited 
to  them. 

III.  Principlbs  op  thb  administration 
OF  Scottish  Bankruptcies. 

1.  Administration  how  controlled. 
It  can  hardly  be  necessary  for  the  informa- 
tion of  the  professional  reader,  to  state  that 
the  purposes  served  in  England  by  a  fiat  in 
bankruptcv,  are  substantially  served  in  ScoU 
land  by  what  is  called  a  sequestration. 

The  proceedings  in  Scottish  bankruptcy,  un- 
der the  process  bearing  the  name  of  sequestra- 
tion, have  of  late  years  received  improvements 
of  the  most  valuable  kind.  Still  the  Scottish 
Bankrupt  Statute  has  left  room  for  improve- 
ment. And,  further,  there  are  adopted  in  it, 
and  incorporated  with  the  whole  law  of  Scot- 
land in  regard  to  bankruptcy,  certain  principles 
which,  to  a  greater  or  less  extent,  differ  from 
tho^eofthe  English  law,— principles  likewise 
which  affect  the  practical  administration  of 
bankrupt  estates  in  Scotland,  to  an  extent  and 
in  a  manner  making  it  highly  desirable  that 
English  practitioners  connected  with  Scottish 


interests,  should  be  distinctly  aware  of  the  dif- 
ferences and  of  the  effects  they  lead  to. 

The  result  of  the  Scottish  sequestration,  as 
of  the  English  fiat,  is  to  bring  the  bankruptcy 
under  the  control  and  direction  of  the  courts  m 
law.  In  Scotland,  not  less  than  in  England, 
everything  done  in  the  administration  of  the 
bankrupt's  estate,  is  liable  to  be  reviewed  by 
the  courts.  But,  the  two  systems  are  not  by 
any  means  alike  in  the  provisions  they  make 
for  calling  the  interposition  of  the  courts  into 
action. 

The  main  feature  of  difference  lies  in  this 
fact,  that  there  are  in  Scotland  no  offices  cor- 
responding to  the  English  official  assignees. 
It  IS  the  principle  of  the  Scottish  law,  that  the 
creditors  themselves  are  sufficient  for  their  own 
protection  ;  that,  in  all  ordinary  circumstances, 
the  bankruptoy  shall  be  left  to  the  administra- 
tion of  them,  or  of  persons  named  by  them ; 
that  no  official  party  shall  interfere  with  that 
administration,  or  take  any  part  in  it,  so  long  as 
it  is  unobjected  to  bv  the  creditors  or  the  bank- 
rupt himself;  and  that,  in  a  word,  it  is  only 
upon  the  application  of  creditors  or  of  the  bank- 
rupt that  tne  court  shall  interfere  to  do  any- 
thing further  than  formally  interposing  their  au- 
thonty  to  acts  perrormed  without  their  know- 
ledge. 

The  administration  of  a  Scottish  bankrupt 
estate  is  lodged,  under  a  sequestration,  in  tne 
hands  of  a  trustee  chosen  by  the  creditors,  and 
oftenest  a  creditor  himself.  The  English  prac- 
titioner will  most  easihr  understand  the  duties 
and  responsibiUties  ot  this  most  important  of- 
ficer, if  ne  conceives  him  as  being,  m  a  good 
many  respects,  the  same  with  an  assignee 
chosen  by  the  creditors  in  an  English  bank- 
ruptcy, but  as  likewise  occupying  in  some  par- 
ticulars, the  position  of  the  omciiu  assignee,  and 
as  even  exercising  some  of  the  most  important 
judicial  functions  of  the  learned  commissioners 
of  the  English  court  of  bankruptoy.  In  order 
that  time  may  be  allowed  for  making  a  proper 
choice  of  a  trustee,  and  that  yet  no  mjuiy  mav 
arise  from  the  delay,  the  creaitors  are  entitledf, 
at  a  meeting  called  within  fourteen  days  after  the 
issuing  of  the  seouestration,  to  elect  an  interim 
factor;  but  the  duties  of  this  officer,  though 
often  important  for  the  preservation  of  property, 
are  but  temporary.  A  greatly  more  momentous 
step,  which  takes  place  at  an  interval  of  not  less 
than  four,  nor  more  than  six  weeks  from  the 
date  of  the  sequestration,  is  the  meeting  of  the 
creditors  to  elect  the  trustee.  The  trustee  thus 
elected  is  the  manager  of  the  estate  for  the  cre- 
ditors ;  in  his  person  too,  (official  assignees  not 
being  known  in  Scotland,)  the  bankrupt's  pro- 
perty is  vested,  and  to  him  all  monies  and  other 
proceeds  of  the  property  are  paid ;  but  he  has 
likewise  extensive  powers  of  a  judicial  nature, 
corresponding  in  fact  with  those  of  the  learned 
English  commissioners  in  bankruptcy ;  for  it  is 
the  duty  of  the  trustee  to  examine  the  claims  of 
creditors, — ^to  judge  of  their  admissibility,  to 
rank  the  preferences,  and  to  make  all  ready  for 
payment  of  a  dividend.  In  the  performance  of 
all  his  duties,  the  trustee  is  directiy  responsible 
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to  the  courts  before  whom  his  official  acts  may 
be  brought  up  for  review  by  creditors  complain- 
ing either  of  a  particular  decision  he  may  have 
g'vcB,  or  of  his  conduct  generally ;  while  three- 
urthsof  the  creditors  in  number  and  value 
u-e  entitled  to  lemove  him  from  his  office  at 
their  mere  pleasure.  Over  the  trustees'  acts  a 
sptem  of  superintendence  and  advice  is  exer- 
«8^  by  a  committee  of  three  creditors,  (chosen, 
as  he  his,  by  the  creditors  themselves,)  the 
members  of  which  committee  are  called  by  the 
tiUe  of  cammusioners.  The  title  given  to  these 
officers  ma^  tend  to  lead  into  mistake.  They 
have  nothing  whatever  in  common  with  the 
Enghsh  commissioners  of  bankruptcy.  The 
Scottish  commissioners  are  just  a  committee  of 
creditors,  (or  of  persons  holding  mandates  from 
creditors,)  whom  the  general  body  of  the  ere- 
ditors  elect  for  the  purpose  of  watching  over 
the  proceedings  of  the  trustee,— for  assisting 
and  advising  him,—for  concurring  with  him  in 
certam  matters  of  form,~and  for  determining 
on  some  particular  questions,  such  as  the  pro- 
priety of  paying  or  postponing  a  dividend. 
lliree  commissioners  are  appointed  for  each 
bankrupt  estate. 

If  the  trustee  and  the  commissioners  dis- 
charge faithfully  and  actively  their  duty  to  the 
credftors  at  large,  all  is  weU.  If  they  do  not. 
It  IS  left  to  individual  creditors  to  complain  of 
toem  and  procure  a  remedy.  If  individual  cre- 
ditors pay  no  attention  to  the  bankruptcy,  the 
trustee  aflid  commissioners  may  deal  with  it  as 
they  please.  If  the  commissioners  are  supine, 
the  trustee  may  exercise  the  same  prerogative. 

In  brief,  the  whole  system,  excellent  and  ef- 
ficient where  the  creditors  are  on  the  spot  and 
watchful,  holds  out  means  of  taking  no  incon- 
siderable advantage  of  creditors  who  are  either 
careless  of  their  own  interests  or  too  far  distant 
to  watch  over  them  with  exactness. 


suit  their  own  pnnKMes.  It  is  to  be  feared  that 
the  experience  ot  many  of  our  professional 
readers  must  have  presented  instances  in  which 
property  that  ought  to  have  been  divided 
among  the  creditors,  has  in  some  such  way  as 
this  been  collusively  carried  off  by  the  bankrupt 
and  his  friends.  Slill  oftener  must  it  have 
happened  that  the  trustee  and  commissioners, 
though  not  dishonest,  have  been  inactive,  care- 
less, or  otherwise  incompetent ;  and  that  fromc 
this  cause  losses  have  arisen  as  bad  as  those 
caused  by  positive  dishonesty. 


2.  Means  open  /or  defrauding  dUiant  cre^ 
ditors. 

It  majr  be  useful  to  describe  some  of  the 
ways  in  which  the  Scottish  bankruptcy  laws 
may  facilitate  the  practice  of  acts  injurious  to 
the  mterests  of  creditors  who  are  careless  or 
wholrre  atadiitance. 

1st,  The  administration  of  the  estate  may  be 
put  into  improper  hands. 

The  trustee  and  commissiooerB  are  appointed 
by  such  qualified  creditors  as  are  present  at  a 
meeting  called  for  the  purpose.  If  the  hand  fide 
creditors  are  not  present  at  that  meeting,  either 
personally  or  by  authorised  maodatones,  the 
tnistee  and  commissioners  may  be,  and  some- 
times are,  selected  from  among  the  bankrupt's 
friends;  atall  evenU  they  may  be  persons  inactive 
and  otherwise  unqualified.  Now,  be  it  obswved, 
the  tixMtee  and  commissioners  not  only  exercise 
the  functions  of  ordinary  administration,  but 
have  the  power  of  selling  the  bankrupt's  pro- 
perty, at  such  prices  and  to  such  persons  as 
Uiey  please.  When  the  administration  of  a 
bankruptcy  falls  into  the  hands  of  parties  hav- 
ing an  interest  adverse  to.  that  of  the  body  of 
the  creditors,  they  of  course  transact  sales  to  [ 


2od,  Fraudmient  compositions  maff  be  carried 
through. 

At  a  meeting  for  electing  the  trustee,  which 
takes  place  four  weeks  after  the  Gazette  notice, 
the  bankrupt  and  his  friends  may,  (if  not 
watched,)  smuggle  in  an  offer  of  a  composition 
not  amounting  to  a  tenth  part  of  the  true  assets  ;  - 
and  at  the  third  meeting,  which  takes  place  four- 
weeks  later,  thev  may,  and  sometimes  do,  pro- 
cure an  approval  and  acceptance  of  such  frau- 
dulent offers.  The  bankrupt  will  thereupon 
procure  his  discharge ;  and  the  whole  property 
may  thus  be  disposed  of,  and  all  redress  cut 
off,  before  creditors  at  a  distance  would,  in  or- 
dinary circumstances,  have  had  time  to  do 
more  than  barely  learn  the  fact  of  the  bank- 
ruptcy. It  may  be  observed,  also,  that  such' 
attempts  at  fraudulent  composition  are  usualljr 
of  a  piece  in  all  their  parts.  The  suretiee  for* 
the  composition  are  often  men  of  sMraw ;  and. 
the  consequence  is,  a  total  loss  to  the  unsus- 
pecting creditots. 

3rd,  The  Bankrupt  may  obtain  his  discharge 
fraudulently  without  any  composition. 

Within  eight  weeks  after  the  Gazette  notice, 
the  bankrupt  may,  (provided  no  other  person 
than  his  friends  have  lodged  claims,)  attend  the 
meeting  then  held,  and  obtain  the  written  con- 


sent of  these  friends  to  his  getting  his  discharge 
(or  certificate)  without  an^  composition.  Witb- 
in  four  weeks  after  receiving  such  consent,  he 
may  have  obtained  his  discharge,  and  set  his 
bond  fide  creditors  at  defiance.  In  more  than 
one  such  case  it  has  proved,  that  the  bankrupt 
had  previously  made  over  property  to  his 
frienos,  to  remain  with  them  in  trust  till  the 
discharge  should  have  been  obtained.  Thus* 
as  in  the  case  of  a  fraudulent  composition,  the 
bankrupt  may  be  in  better  circumstances  after 
his  bankruptcy  than  before  it. 

3.  Means  of  Protection  against  such  Frauds. 

It  would  be  a  task  alike  disagreeable  and  un- 
profitable to  attempt  describixigin  detail,  either 
anv  of  the  innumerable  ways  in  which  the  bond 
fiOB  creditors  may  be  injured  through  mere  in- 
incompetency  or  supineness  on  the  part  of  the 
administrators  of  the  bankrupt  estate ;  or  any 
of  those  manoeuvres  such  as  the  manufacture 
of  fictitious  claims,  and  the  conclusion  of  frau- 
dulent agreements  which  a  dishonest  bankrupt 
and  his  confidential  friends  mav  put  in  opera- 
tion wilfully  for  the  purpose  of  ueleating  the  just 
ckiims  that  lie  against  the  debtor's  property. 

Suffice  it  to  say  that  protection  against  such 
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ftvadtileiit  practiceB  may  in  fpenml  be  foiuld  in 
following  taia  adviee. — Immediately  on  tke  oc- 
omrenoe  of  a  Scottish  buikniptcy,  let  affi- 
daints  of  debt,  with  mandates  to  attend  all  the 
meetings,  be  thmsmitfeed  to  some  active  and 
trastworthy  person  on  the  spot.  If  this  be 
neglected,  the  creditor  will  often  be  seriously  a 
loser.  If  attended  to,  he  will  usually  have  it 
in  his  power  to  defeat  all  attempts  to  defraud 
htm. 

[As  much  of  the  practical  infoimation  in  this 
paper  is  not  to  be  found  in  the  books,  it  may 
be  proper  to  mention,  that  we  have  been  as- 
sisted in  preparing  it,  (as  in  the  former  papers 
on  Scottish  Law  and  Practice,)  by  the  expe- 
rience of  Mr.  Gihnour,  of  duality  Court, 
Chancery  Lane,  a  Solicitor  of  the  Supreme 
Court  in  Scotland.] 


PERIODICAL   NOTICES    OF   NEW 
BOOKS. 


In  addition  to  the  Reviews  which  will 
be  continued  with  more  or  less  fulness  of 
detail  and  observation,  we  purpose  giving  a 
periodical  list  of  New  Law  Works,  dossed 
under  their  appropriate  heads, — whereby  our 
readers  will  perceive  the  sotirces  of  information 
and  means  of  assistance  which  from  time  to 
time  are  proffered  for  their  assistance  amidst 
the  changes  with  which  they  are  still  doomed 
to  keep  pace. 

PARLIAMKNTART   PRACTICK. 

A  Treatise  on  the  Practice  of  Committees  of 
the  House  of  Commons,  with  reference  espe- 
cially to  Private  BiUs.  By  Charles  Frere, 
Esq.,  Barrister  at  Law,  and  one  of  the  Clerks 
in  the  Office  of  the  Chief  Clerk  of  the 
House  of  Commons.  J.  Bigg  &  son,  1846. 
Pp.  97. 

PRACTICE   OF  THE   COURTS. 

The  Practice  of  the  High  Court  of  Chancery, 
b}r  Edmund  Robert  Daniel,  F.  JH  S.,  a  Com- 
missioner  of  tke  Court  of  Bankruptcy. 
Second  Edition,  with  Considerable  Altera- 
tions and  Additions,  adapting  the  text  to  the 
last  General  Orders  and  the  most  Recent 
Decisions  of  the  Court.  By  Thomas  Emerson 
Headlam,  M.A.,  Barrister  at  Law.  In  2 
vols.  Stevens  and  Norton,  1846.  Pp.  1896, 
xciv. 

Hie  New  Chancery  Practice,  comprising  all  the 
Alterations  effected  by  the  New  Orders  8th 
May,  1845,  with  Practical  Directions,  a  full 
Selectkm  of  the  Modern  Cases,  (including 
the  Deciskms  upon  the  New  Orders,)  and  an 
Appendix  of  Forms.  Bv  Herbert  Ayck- 
boum.  Second  Edition,  Enlarged  and  care- 
fully Revised.  By  Thomas  H.  Ayckboum, 
Esq.,'  Barrister  at  Law,  and  Hubert  Ayck- 
boum.    Butterwortb,  1846     P^.  490,  162, 


The  Law  of  Inferior  Courts  for  the  Recovery 
of  Debts.  By  Joseph  Moseley,  Eeq.,  Bar- 
rister at  Law,  Stevens  and  Norton,  1845. 
Pp.  528. 

CONVBYANCINO. 

The  Practice  of  Conveyancing,  comprising 
every  usual  Deed  Analyticallv  and  Spitheti- 
cally  Arranged .  By  James  Stewart,  Esq.,  of 
Lincoln's  Inn,  Barrister  at  Law.  Third 
Edition,  Corrected  and  Enlarged,  including 
Precedents  under  the  Copyhold  Enfranchise- 
ment Act  4  &  5  Vict.  c.  35,  and  the  Convey- 
ancing Acts  of  1845.  By  James  Stewart,  of 
Lincoln's  Inn,  Barrister  at  Law,  and  Harris 
Prendergast,  Esq.,  of  Lincoln's  Inn,  Barris- 
ter at  Law.  Vol.  1.,  Part  1.  W.  Benning 
&  Co.,  1846.     Pp.  475,  xxvi.,  xxxix.,  59. 

Precedents  of  Conveyances  and  other  Instru- 
ments relating  to  the  Transfer  of  Land  to 
Rulway  Companies,  with..  Introductory 
Matter  and  Explanatory  Notes.  By  Henry 
Tyrwhitt  Frend  and  T.  Hibbert  Ware,  Bar- 
risters  at  Law.    C.  Reader,  1846.    Pp.  452. 

PROCEBDrKGS    BBrORB    ItJBTICBS    OF    THE 
PEACE. 

Parish  Settlements  and  the  Practice  of  Appeals, 
containing  the  Law  and  Evidence  of  ^ch 
Class  of  Settlement,  and  the  Grounds  of  Ob. 
lection  incidental  to  them ;  with  the  Law  and 
New  Statutes  relatinj^  to  Bastai;ds,  and 
Forms  for  all  Proceedmgs,  By  Jelinger  C. 
Symons,  Esq.,  Barrister  at  Law.  Blenkarn, 
1846.     Pp.  326,  xlv.,  64, 

The  Bench  Formulist,  being  a  Directory  to  the 
Forms  of  Instruments  and  Processes  used  by 
Justices  of  the  Peace  out  of  Sessions.  Chas. 
Knight  Sc  Co.  1846.    Pp.  530,  xxvii. 

An  Analytical  Digest  of  the  Statutes  and  Cases 
relating  to  the  Practice  of  Appeals  against 
Orders  of  Removal,  arranged  on  the  prin- 
ciple of  "Comyns'  Digest.**  By  Henry 
John  Hodgson,  Esq.,  Barrister  at  Law. 
Stevens  andNorlon,  1845.    Pp.  174,  xxxi. 

LAW  OF   PATENTS. 

A  Treatise  on  the  Law  relating  to  Patent  Privi- 
leges for  the  Sole  Use  of  Inventions,  and  the 
Practice  of  Obtaining  Letters  Patent  for  In- 
ventions, with  an  Appendix  of  Statutes, 
Rules,  Forms,  &c.  By  W.  M.  Uindmarch, 
Esq.,  Barrister  at  Law.  Stevens  and  Norton, 
1846.     Pp.  807,  xxviii. 

INCLOSURE   OF   COMMONS. 

The  Act  for  the  Indosure  of  Commons  in 
England  and  Wales,,  with  a  Treatise  on  the 
Law  of  Rights  of  Commons  in  reference  to 
this  Act,  and  Fonns  as  settled  by  the  Com. 
missioners,  &c.  By  Geo.  Wingrove  Cooke, 
Esq.,  Barrister  at  Law.  Owen  Ricknrda, 
1846.    Pp.  33L 

LAW   OF  INSURANCE. 

The  Law  of  Fire  and  Life  Insurance,  with  the 
Latest  Decisions,  and  an  Appendix  contain- 
ing Tables  for  Three  Lives,  Tables  for  Bene- 
fit Clubs,  and  other  Practical    Rules    and 
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Tables.  By  George  D.  B.  Beaumont^  Esq., 
Barrister  at  Law.  Second  Edition.  Stevens 
and  Norton,  1«4«.    Pp.  90,  xx. 

LAW   OF  ACTiQNS. 

A  Practical  Treatise  on  the  Law  of  Actions^  with 
Forms^  Tables,  Statutes,  and  Gases  and  Di- 
rections to  Auctioneers.  By  Joseph  Bate- 
nap,  LL.  D.,  of  Lincoln's  Inn.  Third 
Edition,  adapted  to  the  recent  alterations  in 
the  Law.  Maxwell  and  Son,  1846,  Pp. 
358,  zxiv. 


CRIMINAL   LAW. 

Observalioiia  onthe  Eighth  Report  of  the  Com- 
missioners  on  Crinunal  Law.  By  Geo.  £. 
Williams.  Stephens  and  Norton,  1846.  Pp. 
68. 

IlfTXRNATIONAL   LAW. 

The  Oregon  Question,  determined  by  the  Rules 
of  International  Law.  By  Edward  J.  Wal- 
lace, M.  A.,  Barrister  at  Law,  Bombay. 
Maxwell  and  Son,  1846.    Pp.  39- 
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Qunn's  IScnr). 

CUrh^  Names  tmd  Residences.  To  whom  Articled,  Assigned,  SfC. 

Adams,   Henry,  Rydon  House;    Stoke  Ga-     Charles  Michelmore,  Totness 

briel ;  and  Weston  Street         •        •        •       George  Hensman,  8,  Basing  Lane 
Anderson,  Weir,  1,  Stafford  Place,  Pimlico; 

j^m  and  Liverpool         .....   Charles  Bardswell,  Liverpool 
Adams,  Richard,  Walsall        ....  Samuel  Smith,  Walsall 
Ashley,  William  Edward,  8,  Elizabeth  Street, 
Brompton;    Newark-upon-Trent ;    and 

3romnton  Terrace John  Would  Lee,  Newark 

Burton,  William,  52,  Gloucester  Street,  Queen 

Square;  and  Manchester         .        .        .   Richard  M.  Whitlow,  Manchester 
Barton,  Samuel  Milner,  52,  Gloucester  Street ; 

and  Didsbury  .        .  •      .'       .        .   Thomas  Higson,  Manchester 

Bowes,  Richard,  1 1,  Serjeant's  Inn,  Fleet  St ; 

and  Southwick Robert  Brown,  Sunderland 

Biddies,  John  Hemy,  2,  Portland  Place,  Cam- 

bcrwell Edward  Barron,  29,  Bloomsbury  Square 

Briggs,  John  Adolphus,  2,  Arlington  Street, 

Piccadilly Thomas  Briggs»  Lincoln's  Inn  Fields 

Bouts,  Charles>  9»  Rodney  Buildings^  New 

Kent  Road Frederick  Bowker,  Winchester 

Blackburn,  Samuel  Render,  Leeds  •        •  John  Blackburn,  Leeds 

Bloodworth,  Henry,  43,  Southampton  Build- 
ings ;  and  Kimbolton      ....  Thomas  Scriven,  Northampton 
Brown,  Thomas    Au^^istus,   16,   Blandford 

Street,  Portman  Square ;  and  Tonbridge  •  William  Hartcup,  Bungay 
Bramwell,lliomas  Vicars,  37,  Brompton  Row, 

Brompton;  and  Smith  Street,  Chelsea    •  William  WooUam,  Stockport 
Brock,  Benjamin  jun.,  16,  Featherstone  Build-     William  Jones,  Carmarthen 

ings;  and  Cecil  Street     .        .        .        .       Robert  Medcalf,  Lmcoln's  Inn  Fields 

Joseph  Woodcock,  Lincoln's  Inn  Fields 
Batt,  Henry,  4,  City  Terrace,  Gty  Road ;     John  Coles  Fourdrinicr,  Scott's  Yard,  Bush 
Windsor  Terrace,  City  Road    .        .  Lans  .  „   . 

Beaumont   C.  Luttley,    Dyers'  Hall   and 
Wandsworth 
BurreU,  Peter  Charles,  Clement's  Inn ;  Mid- 

dieton  Road,  Kingsland ;  and  Cranmer     Peter  Ashwell  Burrell,  White  Hart  Court 

Road Simon  Adams  Beck,  Ironmongers'  Hall 

Berry,  Josiah,  Truro Francis  Braithwaite,  Truro 

Barret,  Joecpfa  Morton;  OUey,  Yorkshire        .  Edward  Barret,  Otley 

Bramall,     Henry    J.  Marraion,    7,   Panton     Thomas  Brook  B.  Stevens,  Tamworth 

Square .       Nathaniel  Stevens,  Gray's  Inn  Square 

Birch,  Henry,  13,  Church  Street,  Millbank      .   Isaac  Last,  Hadleigh 
Baldwin,  Alexander,  Qithero ;  and  Settle        .   William  Foster,  Settle 
Bowlby,  Thomas  William,  32,  Lincoln's  Inn 

Fields ;  and  Albany  Street  .  .  •  R.  Bowlby,  Bishop  Wearmoulh 
Clarke,  William,  1,  Pkvia  Place,  Dalston  .  Thomas  Tilson,  Coleman  Street 
Chadwick,  John  Nurse,  3,  Queen's  Square; 

and  King's  Lynn     .....   Boys  R.  Aldham,  King's  Lynn 
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Chilwdl,  George,  60,  Great  Portland  Street ; 

and  Warwick Charles  Handley,  Warwick 

Cowdry,  Nathaniel,  9,  Carlton  Villafl;  and  Charles  Bayly,  Frome,  Selwood 

52,  Burton  Crescent        ....  Charles  Clarke,  Lincoln's  Inn  Fields 

Cheesman,  John  Goodger,  Brighton       .        .  George  Dempster,  Brighton 

Charles  Chalk,  Brighton 

Chew,  Thomas  Heath,  Manchester                 .  WiUiam  Christopher  Chew,  Manchester 
Ckyton,    Haviland,  Percy  Street,    Bedford 

Square Henry  Brayley  Wedkd^e,  King's  Bendi  Walk 

Coode,  Edward,  jun.,  37,  Queen  Square ;  and 

St.  Austell Edward  Coode,  St.  Austell 

Cockle,  Henry,  Deptford        ....  John  Sandom,  Deptford 

Williams  Sandom,  Deptford 
Cross,  Thomas  Plomer  Lewis,  28,  Surrey  St., 

Strand ;  and  Bame's  Terrace  .        .        .  William  Henry  Cross,  Surrey  Street 

Clark,  George  Haines,  28,  Fmsburv  Place       .  George  Clark,  Finsbury  Place 

Church,  Henry  Francis,  9,  Bedfora  Row         .  John  Thomas  Church,  Bedford  Row 

Channing,  Henry,  4,  Featherstone  Buildings ;  R.  U.  Bullen,  late  of  Taunton 

and  Taunton G.  Mathias,  Taunton 

Dacie,  William,  3,  Foxley  Place,  Camberwell  W.  S.  Dacie,  Throgmorton  Street 

New  Road Sir  G.  Stephen,  Fumival's  Inn 

Dransfield,  William,  32,  Charlotte  Terrace, 

Islington;  and  Huddersfield    .                 .  Daniel  C.  Battye,  Huddersfield 
Dendv,  Samuel  Frederick,  16,  Montague  St., 

Russell  Square Samuel  Dendy,  3,  Bream's  Buildings 

Da8hwx)od,  Thomas,  jun.,  24,  Upper  Eaton  Thomas  Dashwood,  sen.,  Sturminster,  Newton 

Street,  Bel^ave  Square ;  Coleshill  Street ;  Castle 

and  Sturmmster,  Newton  Castle       .        •  W.  Dean,  Guildford  Street 
Dickinson,  W.  Henry  Allen,  6,  Storey's  Gate, 

Westminster W.  H.  Allen,  Clifford's  Inn 

Dodd,  Henry,  The  lUding  near  Hexham  j  7, 

King  Street,  Cheapside ;  4,  ^few  Milman 

Street ;  and  7,  Wakefield  Street,  Bruns- 
wick Square Richard  Gibson,  Hexham 

Deere,    John  Morgan,  2,  Frederick  Place,  A,  S.  Crowdy,  Swindon 

Gray's  Inn  Road     .        .        .        .        .  W.  H.  Smith,  Bedford  Row 

Dale,  Robert,  York         .        ;      .  .        .        .  Williams  Smith,  jun.,  York 

William  Gray,  York 
Duffield,  William  Ward.  9,  Felix  Terrace, 

Liverpool  Road ;  and  Great  Baddow        .  Edward  Swinbome  Chalk,  Chelmsford 
Driffield,  Charles  Edward,  53,  Frederick  Street, 

Gray's  Inn  Road W.  Wren  Driffield,  Prescott 

Dixon,  Edward  Adolphus,  54,  Bernard  Street,  Percival  Walsh,  jun.,  Oxford 

Russell  Souare ;  and  Oxford    .        .        .  Gordon  Dayman,  Oxford 
Desborongh,  Lawrence,  jun..    Grove  Hill, 

Camberwell L.  Desborongh',  Sise  Lane 

Dawbam,  Robert,  jun.,  16,  Alfred  Street,  Bed- 
ford Square ;  and  Wisbeach,  St.  Peter     .  Edward  Jackson,  Wisbeach 
Dean,  John  Joseph,  16,  Essex  Street,  Strand  .  William  Dean,  Essex  Street 
Dry,  James,  1,  Howard  Street,  Strand;  and 

Notting  Hill  Square        .        .        ,        .  R.  F.  Graham,  Newbury 

Elders,  Thomas  William,  York       .        .        .  George  Leeman,  York 
Evans,  Robert,  20,  Myddelton  Street,  North 

Everton  near  Liverpool ;  and  Birkenhead  David  Evans,  Liverpool 
England,   Charles,   16,   Marchmont  Street  i 

and  Wisbeach Charles  Metcalf,  jun ,  Wisbeach  St.  Peter 

Fleetwood, Thomas  Pernor,  1,  Queen  Square,  demy  Everett,  Salisbury 

Bloomsbury G.  B.  Townseod,  Salisbury 

Prankish,  William,  16,  New  Ormond  Street, 

and  Kingston-upon-HuU                 .        .  Samuel  Lightfoot,  Kingston-upon-HuIl 
FaithfuU,  Edward  Williams,  Winchester ;  and 

5,  King's  Road,  Bedford  Row          .        .  Edward  C.  FaithfuU,  Winchester 
Falkner,  John  Stringer,  13,  Camden  Terrace, 

Camden  Town;  Bath;  and  Lothbury      •  Francis  Falkner,  Bath 
Fowler,  James,  Birche  Green,  Birmingham ; 

and  Great  Ormond  Street        .        .        .  G.  Paulson  Wragge,  Birmingham 

[This  list  to  be  continued  in  our  next.] 


RmUt  ^thB  BsfammitH9n.^jkuil9H9a  Dipmi  qf  Cm$ :  Btrnkn^ticy. 


29 


RESULT  OF  EASTER  TERM  EXAMI- 
NATION. 

Thk  printed  list  of  peraoiu  applying  for  ad- 
misaion  on  the  Roll  of  Attorneys  and  SoMcitom 
this  term  comprised  150,  but  this  number 
included  serenl  who  had  been  prerionslv  ex- 
aminedj  and  there  remained  127  to  be  ezammed. 
Of  these  103  only  produced  satisfactory  testi- 
monials,  and  on  the  day  of  examination,  the 
30th  April,  three  more  were  absent,  so  that  the 
number  was  exactly  100. 

Sir  Archer  Denman  Croft,  Bart,  presided ; 
and  the  other  examiners  were  Mr.  Lawford, 
Mr.  Bayley,  Mr.  Kinderley,  and  Mr.  Grant. 

The  examination  proceeded  as  usual,  from 
10  o'clock  till  past  six ;  and  the  examiners  met 
the  next  day  soon  after  9  o'clock,  and  at  one 
the  result  was  declared  to  be  93  passed  and  7 
postponed. 

TRINITY  TERM  KXAMINATION. 

The  examination  for  next  term  will  take 
place  on  Thursday,  the  4th  June.  The  testi- 
monials are  to  be  left  on  the  28th  instant. 


ANALYTICAL  DIGEST  OF  CASES 

RBPORTKD  IN  ALL  THB  COURTS, 

From  l8t  February,  1846. 

idankntptts. 
[The only  "regular**  reports  in  the  Court  of 
Reriew  for  several  months  being  those  of  Mr. 
De  Gex,  just  published,  we  have  digested  them 
immediately,  and  included  our  own  reports  in  the 
Court  of  Bankruptcy.] 

AFFIDAVIT. 

Stat.  1  <^  2  Viet  c.  110,  a.  8.— A  commis. 
sioner  has  no  authority  to  order  an  affidavit  of 
debt,  filed  under  the  stat.  1  &  2  Vict.  c.  110,  s. 
8,  to  be  taken  off  the  file,  although  such  affi- 
davit should  be  obviously  imperfect  and  insuf- 
ficient.    Es  parte  Taylor,  31  L.  O.  536 

ANNULLING   FIAT. 

1.  PetiHoHqf  bankrupt  before  surrender. — J«- 
Moheui  Act, — Non  surrender  by  the  bankrupt 
is  no  objection  to  his  petition  to  annul  the  fiat, 
if  the  petition  be  presented  before  the  time  for 
surrendering  has  expired. 

The  circumstances  that  the  bankrupt  has 
taken  the  benefit  of  the  Insolvent  Debtors'  Act, 
and  that  the  petitioning  creditor's  debt  was 
included  in  the  schedule,  held  insufficient 
grounds  for  annulling  the  fiat.  JSiijmrti  Gar- 
nett,  in  re  Gamett,  1  De  Gex,  95. 

2.  Oficefees  of  1 0/.  and  201,  not  paid.^  On  a 
petition  of  the  bankrupt^  with  the  consent  of 
afl  the  creditors  who  had  proved,  to  annul 
the  fiat,  the  commissioner  refused  to  sign  the 
reouisite  certificate,  unless  the  fees  of  20/.  and 
107.  payable  under  1  &  2  Will.  4,  c.  56,  ss.  46 
and  55,  were  paid.  There  were  no  assets. 
The  fiat  was  ordered  to  be  annulled  on  the 
registrar  being  satisfied  of  the  concurrence  of 
creditors.  Etq^arte  Diamond,  in  re  Diamond, 
1  De  Gex,  143. 


3.  Q^/wo/10i.aiul20i.«o#|Nm/.— ITAol 
a  tittinff  for  choice  ofaseigneee,  as  to  qficefee 
of  W.— A  meeting  and  an  adjourned  meetmg 
was  held  for  the  choice  of  assignees,  but  none 
are  chosen.  Held,  that  the  pa3rment  of  U,  di- 
rected by  the  1  &  2  W.  4,  c.  56,  s.  55,  to  be 
made  for  every  sitting  for  the  choice  of  assig- 
nees,  &c.  was  not  due  on  either  of  the  above 
sittings. 

On  the  bankrupt  petitioning  to  annul  the 
fiat  with  the  consent  of  the  creditors,  and  the 
commissioners  refusing  to  sign  the  usual  certi- 
ficate until  the  above  fees,  and  the  fees  of  20/. 
and  10/.  payable  under  the  same  act  (ss.  46 
and  55)  were  paid  :  Held,  that  the  fiat  ought 
to  be  annulled  on  payment  out  of  the  fund 
realised  of  the  expenses,  and  a  proper  remune- 
ration of  the  official  assignee,  to  be  ascertained 
by  the  commissioner.  Exparte  Miller,  in  re- 
MUkr,  1  De  Gex,  144. 

APPEAL. 

Court  of  Review, — On  an  application  by  an> 
insolvent  for  a  final  order,  under  7  &  8  Vict.  c. 
96,  s.  6,  the  commissioner  remanded  the  in- 
solvent, (who  had  previously  been  discharged 
under  the  act,)  on  the  ground  of  his  having 
recently  petitioned  the  Insolvent  Debtors' 
Court,  and  that  proceedings  were  pending 
there :  Held,  that  there  was  no  appeal  to  the 
Court  of  Review  from  this  order.  Exparte 
Newlands,  in  re  Newlands,  1  De  Gex,  150. 

See  Contempt,  2. 

ASSIGNEES,   CHOICE    OF. 

Drustee  proving  against  co^trkstee  cannot  vote, 
— Where  one  of  several  trustees  of  a  charitable 
society  became  bankrupt,  and  his  co-trustees- 
tendered  a  proof  for  the  amount  due  from  him 
to  the  chanty,  and  on  the  commisssioner  re- 
fusing to  admit  the  proof  without  an  order  of 
the  court,  an  order  was  obtained,  and  the  debt 
proved  by  the  co-trustees  in  pursuance  thereof: 
Held,  that  the  co-trustees  were  not  creditors 
entitled  to  vote  at  the  choice  of  a  creditors'  as- 
signee, and  they,  having  been  the  only  persons 
voting,  the  choice  was  set  aside,  and  a  new  one 
directed.  Et  parte  Rowe,  in  re  Rowe,  1  De 
Gex,  111. 

Cmm  cited  ia  the  jadgneat ;  Ex  parte  Sbsw,  1 
G.&J.  151. 

See  Annulling  Fiat,  3. 

ATTESTATION  OF  INSOLVENT'S  PETITION. 

SenMe,  that  the  person  attesting  the  signa- 
ture of,  an  insolvent  to  a  petition  under  the 
Stat.  7  &  8  Vict.  c.  96,  need  not  be  an  attorney 
or  solicitor  of  the  Court  of  Bankruptcy.  In  re 
BeU,  31  L.  0. 463. 

BANKER. 

BUls  of  exchange  deposited,  whether  distinct 
debts, — A  customer  pays  in  bills  of  exchange 
to  his  bankers  and  becomes  bankrupt.  The 
bankers  prove  for  the  whole  balance  due  from 
him,  and  afterwards  some  of  the  bills  of  ex- 
change paid  in  are  paid  in  full  by  other  parties 
liable,  some  before  and  some  after  the  dividend 
is  declared  :  Held,  that  the  proof  ought  to  be 
reduced  by  the  amount  of  the  paid  bills  and  the 
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divideirts  refunded.  Smpmie  Hotnby,  in  re 
Priehard,  1  De  6ex,  69.  See  E&parte  Barrmtt, 
1  G.  &  J.  327. 

BILLS  OF  BXCHANGX. 

^ee  Banker. 

BOND. 

Semble,  That  the  comixussioaer  will  not  re- 
fuse to  approve  of  a  bond,  entered  into  by  a 
debtor  and  sureties,  tinder  1  &  2  Vict.  c.  110,  s. 
S,  because,  no  more  than  two  days'  notice  was 
^ven  to  the  town  affent  of  the  intention  to 
submit  the  bond  and  sureties  for  approval.  In 
re  Babinsdn,  31  L.  O.  442. 

,  clerk's  salary, 

A  trader  borrowed  550/.  under  an  agreement 
by  which  the  lender  was  to  become  his  derk  at 
a  salaiy  of  222/.  10«.  a-year«  The  trader  agreed 
to  proauce  his  accounts  and  balance  sheet  to 
the  lender,  who  was  to  get  in  the  debts,  and 
alone  to  draw  cheques  on  the  banking  account. 
If  the  balance  was  in  the  trader's  favour  at  any 
time,  he  might  draw  to  the  amount  of  it.  On 
pajrment  of  the  loan,  or  on  proceedings  being 
taken  to  recover  it,  the  agreement  was  to  be  at 
an  end.  The  lender  was  to  have  the  option  of 
becoming  a  partner.  On  the  trader  becoming 
a  bankrupt,  Held— 

1st,  That  the  lender  was  a  clerk  entitled  to 
payment  of  three  months'  salary  in  full. 

2ndly,  That  the  circumstance  of  the  clerk 
having  been  absent  from  business  owing  to  ill 
health  for  the  three  months  immediately  pre- 
ceding the  bankruptcy,  with  the  bankrupt's 
sanction,  did  not  take  away  this  right.  Exparte 
Harris,  in  re  Closwn,  I  De  Gex,  166. 

CONSENT  TO   ADVKRTISBMENT. 

No  acquiescence  in  fiat, — Consent  by  bank- 
rupt to  the  insertion  of  the  advertisement  forth- 
withf  held  no  acouiescence  in  the  validity  of  the 
fiat.  Bsparte  Gould,  in  re  Gould,  1  De  Gex. 
29. 

CONTEMPT. 

1.  Jurisdiction  of  Court  of  Renew  to  issue  an 
Mffunc/toji. — ^"rhe  Court  of  Review  has  jurisdic- 
tion  to  restrain  a  party  committed  by  it  for  con- 
tempt from  questioning,  in  an  action  at  law,  the 
regularity,  propriety,  or  form  of  the  order  of 
committal.  Exparte  Turner,  in  re  Martin,  1 
De  Gex,  30;  8.  C.  3  M.  D.  &  De  G.  551. 

Ctaes  cited  in  the  jodgraent:  Brass  Crosby's 
esse,  a  WiU.  304;  Burdett  r.  Abbot,  14  £sst, 
1 ;  Stockdale  r.  Hansard,  9  Adol.  &,  Bills.  1 ; 
In  re  Sheriff  of  Middlesex,  11  Adol.  6c  EUis, 
*27S  ;  Alnion's  esse,  Wilmot's  opinions  and 
judgments,  255 ;  Bailey  r.  Devereux,  1  Vern. 
269 ;  IJ.  fie  \V.  660.  n. ;  May  v,  Hook.l  Dick. 
619  i  1  J.&  W.663;  Frowd  v.  Lawrence,  1 
J.  &  W.  665 ;  Green  v.  Wilkins,  mentioned 
in  Aston  r.  Heron,  tf  M.  &  K.  S9l  -,  Cbalte 
T.  Pickering,  1  Keen.  751. 

2.  Commitment  for  oontempU—ff^hether  snb' 
ject  qf  appeal-- Appeal  by  petitian.-^Acqvies' 
eenoe  in  commitment. — Firm  of  order  of  com- 
mitment.-^Injunction,  —  let,  QiMere,  whether  a 
commitment  bj  the  Court  of  Review  for  con* 
tempt  can  be  the  subject  of  appeal. 


%Md,  Aa  appeal  from  a  aeriea  of  orderaof  the 

Court  of  Review  permitted,  under  the  circum- 
stances, to  be  by  way  of  petition. 

3rd,  An  ttwlogv  and  petition  to  be  discharged 
from  custoay  ana  other  proceedings  by  a  party 
committed  for  contempt  under  the  order  o£ 
commitment  and  the  consequential  orders,  held, 
not  to  preclude  the  party  committed  from  dis- 
puting the  validity  of  the  commitment. 

4th,  An  order  of  commitment  should  contain 
an  ezpiBsa  adjudication  that  a  contempt  hai 
been  committed. 

6th,  Where  such  an  order  recites  the  petition 
on  which  it  is  made,  and  refers  to  a  printed 
pap^  as  being  set  out  in  the  schedule  to  the 
petition,  and  then  recites  that  the  schedule  to 
the  petition  is  in  the  words  and  figures  follow- 
ing, and  sets  out  the  printed  paper,  and  then 
orders  the  party  to  be  committed  for  his  con- 
tempt in  printing  and  publishing  the  aforesaid 
printed  paper  so  set  out  as  aforesaid  in  the  said 
schedule  to  the  said  petition,  Ql^^  whether 
the  order  contains  a  sufficient  a^iudication  that 
a  contempt  has  been  committed  ? 

6th,  The  circulation  of  a  libel  on  the  court  re- 
lating to  a  matter  disposed  of  by  an  order  still 
in  mmutes,  is  a  contempt  for  which  the  court 
may  commit. 

7th,  One  judge  of  the  Court  of  Review  sitting 
as  the  court  may  commit  for  contenq)t. 

8th,  In  an  action  for  the  imprisonment  under 
the  commitment,  the  order  is  pleaded,  and  the 
plaintiff  demurs,  held,  that  an  injunction  ought 
not  to  issue  limiting  the  plaintiff  as  to  the  par- 
ticulars in  respect  of  which  he  might,  on  such 
demurrer,  question  the  validity  of  the  order. 
Exparte  Van  Sandau,  in  re  Martin,  1  De  Gex, 
65. 

Cases  cited  in  tire  judgment :  In  re  the  General 
Evening  Post,.f  Atkins,  469 ;  Green  v.  Elgie, 
8  Jurist,  188. 

CONTINGENT  DEBT. 

Contract. — ^A  father  bequeaths  his  business 
and  stock  in  trade  to  his  sons,  with  a  dedara* 
tion  that  a  grandson,  then  an  infant,  should  be 
admitted  into  the  firm  on  attaining  21,  or  in 
default  thereof,  that  the  sons,  or  the  survivor  of 
them,  should  pay  the  grandson  1,000/.  on  bis 
attaining  21.  dn  the  bankruptcy  of  the  sur- 
viving son  before  the  grandson  attained  21, 
held,  that  there  was  a  right  of  proof  for  the 
1,000/.  as  a  contingent  debt.  Exparte  Megarey, 
in  reMegarey,  1  De  Gex,  167. 

Cases  cited  in  the  judgment :  In  re  Murphy,  1 
Sob«  &  lief.  144;  £z  parte  Cooke,  8  Ves. 
353. 

COUNSEL. 

Practice  as  to  hearing  counsel  in,  opposition 
to  a  bankrupt's  certificate,  and  summing  up  the 
evidence.    In  re  Huiekinson,  31  L.  O.  296. 

DEFENCE. 

Costs, — A  trader  filing  an  afiSdavit  of  a  good 
defence  to  a  creditor's  demand,  under  the  5  & 
6  Vict.  c.  122,  s.  12,  is  entitied  to  have  the 
summons  discharged  with  costs.  In  re  Feame, 
31  L.  O.  466. 


Aimli^MlDigiH  of  Cases :   Bai^ruj4ify, 
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BABNINCW  or  UNCnmrrCATKD  BA^ItllUFT. 

Onja  petition  for  the  appointment  of  a  new 
trustee  in  the  place  of  the  bankrupt,  and  that 
the  new  trustee  might  use  the  bankrupt's  name 
in  certain  proceedmgs,  the  petitioner  was  or- 
dered to  pay  the  costs  of  the  bankrupt  and  the 
assignees  to  them  respectively.  The  bankrupt, 
who  was  a  solicitor,  and  acted  for  himself  in 
the  matter  of  the  petition,  had  not  obtained  his 
certificate.  Held,  that  the  costs  ordered  to  be 
paid  to  the  bankrupt  belonged  to  him,  and  did 
not  pass  to  the  assignees.  Exparte  Grimstead, 
in  re  Gtbbsj  Exparte  Gibbs,  in  the  same 
matter ;  Exparte  Strtd^an,  in  the  same  matter, 
1  De  Gex,  72. 

KQUrrABLB   HOBTGAOBB. 

Sole  creditors*  assignee. — Form  of  order, — 
Firm  of  order  upon  a  petition  of  an  equitable 
BMMtgagee  who  was  sole  creditors'  assignee. 
Bitparte  Young,  in  re  Worth,  1  De  Gez,  146. 

See  Mortgagee;  "Reputed  Ownership, 

•  BVIDENCB. 

Delivery  of  proceedings  to  soHeitor  to  be 
proved  in  Chancery  swt.—Froceediugs  ordered 
to  be  delivered  to  the  bankrupt's  solicitor,  to  be 
proved  in  a  chancery  suit,  the  solicitor  and  his 
agents,  (who  were  solicitors  of  the  court,)  un- 
dertaking to  return  them  in  a  month.  Exparte 
Jtmes,  tfi  re  Jones,  and  In  re  Knight,  1  De  Gex, 

EXAMINATION. 

Adjournment  sine  die, — ^Where  a  bankrupt 
was  examined  before  the  commissioner  respect- 
ing a  book  which  the  bankrupt  aiated  that  he 
had  destroyed,  the  commissioner  thinking, 
upon  evidence  produced  before  hia,  that  the 
book  had  not  been  destroyed  at  the  time  stated 
bvthe  bankrupt,  ac^umed  the  examination 
sme  die,  the  Ck>urt  ot  Review  directed  the  ex* 
amination  to  proceed.  Ewparie  Gibbs,  in  re 
Qibbs,  1  De  Gex,  1. 

FOROEO  INSntUMSKf. 
See  Petitiomng  creditor's  debt, 

PRAVDULBNT  DBLIVBBY. 

Aet  of  bankruptcy. — Payment  of  a  debt  by 
diMrue  may  be  a  fraudulent  preference. 

When  such  payment  was  made  without  pres- 
mat,  after  a  resolution  had  been  come  to  by 
the  debtors  to  suspend  pavment  of  their  debts 
generally,  it  was  hMd,  under  the  circrnnstances 
of  the  case,  a  firaudulent  preference,  whedier 
the  debtors  contemj^ated  actual  bankruptcy 
er  not.  Expmfe  Simpson,  in  re  Hunt,  I  ut 
Oex,9. 

Cue  cited  in  the  judgment :  Abbott  v.  Burbage, 
i  Scoit,  656 ;  Gibson  v,  Boutts.  3  Scott.  299 ; 
Morgan  y.  Brundrett,  5B.&Ad.t96;  SN.& 
M.  fBO ;  Gibbins  v.  Phillip,  t2  M.  &  R.  2S8; 
Stewert  ▼.  Moo<Sy»  1  C.  M.  &  R.  177 ;  New 
Mm  T.  Clisailer,  7  East,  138;  Coming  v 
BMley,6  Bittg.S63;  4  M.  &  P.36;  Exptrte 
ftboreluida  7  Ves.  88;  1  Roee,  SIO;  Keniing- 
ion  V.  OMiiUery  S  M.  &  S.  38;  Beveil  ▼. 
KiMMN  9  Bine.  107 ;  Cm?  v.  Burdiss,  1  C.  M. 
&  R.  78f ;  Cotton  r.  James,  3  Car.  &  P.  505  *, 


Abefl  t.  Dtaiell,  1  Moo.  &  Malk.  371 ;  Lord 
Ghnreedon  v.  Bu^kam,  1  Y.  &  C.  N.  C.  688  ; 
£x|wrte  Tborold,  3  M.  D.  &  JJe  G.  874. 

FRIENDLY   SOCIETY. 

The  rules  of  a  friendly  society  providedjthat 
the  treasurer  retaining  upwards  of  10^.,  more 
than  7  days  after  he  was  required  to  pay  it  over, 
should  be  excluded  from  the  society*  They 
also  provided  that  a  particular  firm  snould  be 
the  bankers  of  the  society,  with  power  for  a 
general  meeting  to  appoint  other  bankers. 
Held,  that  the  bankers  for  the  time  being  were 
not  officers,  so  as  upon  their  bankruptcy  to  en- 
title the  society  to  payment  in  full.  Exparte 
Harris,in  re  Clarke,  I  De  Gex,  162. 

INJUNCTION. 

See  Contempt, 

INSOLVSNT  ACT. 

fiee  AnnnUing  Jiat, 

INfiPKCTION   OF    DOCUMENTS. 

See  Solicitor,  3. 

JURISDICTION. 

See  Contempt, 

LKOATKB. 

B9eProqfofdebt,2. 

LIEN. 

See  Solicitor,  3. 

LIMITATION,  STATUTE  OF. 

See  Solicitor,  I, 

MARKET   OARDBN&R. 

See  Trading. 

MISDESCRIPTION    OF   BANKRUPT. 

Description  of  a  bankrupt  as  of  a  particular 
parish  in  a  particular  county,  held  sufficient, 
although  the  parish  was  partly  in  that  county 
and  partly  in  another,  and  the  bankrupt's  shop 
was  m  the  other;  an  affidavit  being  produced 
of  there  bekiff  no  other  person  of  the  same 
name  and  trade  in  the  parish.  In  re  Woodhead, 
1  DeQex,99. 

MOKTGAOEB. 

After  order  for  sale  partly  Reeled,  proof  per- 
mtf^erf.— "Where  a  legal  mortgagee  had  obtained 
the  commissioner's  order  for  sale  of  the  property 
comprised  in  the  security,  and  part  of  the  pro- 
perty had  been  sold,  and  the  proceeds  applied 
m  reduction  of  the  debt,  and  the  remainder  of 
the  property  proved  unsaleable,  the  mortgagee 
was  permitted  to  give  up  the  unsold  property, 
and  prove  for  the  unpaid  portion  of  his  debt. 
Exparte  Greaves,  in  re  Price,  1  De  Gex,  119. 

And  see  EquitaMe  mortgagee  j  Reputed 
ownership* 

OFFICE   FEES. 

1.  Where,  under  a  fiat  sued  out  by  the  bank- 
rupt himself,  three  meetings  had  been  adver- 
tised for  the  choice  of  assignees,  but  none  had 
been  chosen,  and  at  the  last  of  the  meetings  the 
choice  was  adjourned  sine  die :  Held,  that  the 
bin  of  costs  of  the  bankrupt's  solicitor,  amount- 
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ing  to  36/.  U,  6d,,  was  payable  out  of  thetesets 
in  haqd,  amounting  to  37/*  1  It.  7d,,  after  pay- 
ment of  the  messenger's  costs,  (the  official  as- 
signee waiving  remuneration,)  without  any  re- 
servation being  made  in  repect  of  the  office 
fees  of  20/.  and  10/.  Erparte  Pattenon,  %m  re 
Williams,  \  DeGex,  158. 

2.  Assets  insufficient. — ^Where  the  sums  of 
20/.  and  10/.,  directed  to  be  paid  by  1  &  2.  W. 
4,  c.  .56, 88.  46  &  65,  had  been  paid  out  of  an 
estate  which  was  insufficient  to  pay  those  sums 
and  the  petitioning  creditor's  costs  up  to  the 
choice,  the  Lord  (chancellor  refused  to  order 
the  payments  to  be  refunded  to  the  petitioning 
creditors.  Exparte  Hopkins^  in  re  Forsyth,  1 
De  Gex,  204. 

And  seeAnnullinffJiat,  2, 3 ;  solicitor,  2. 

PARTNERSHIP. 

1 .  Notice  of  dissolution. — Bights  oftrantferree 
of  debts  due  from  continuing  to  retiring  partner, 
-->On  a  dissolution  of  partnership,  the  retiring 
gives  to  the  continuing  partner  a  bond  for  a 
sum  payable  bv  instalments,  and  after  one  in- 
stalment is  paia,  it  is  agreed  that  the  bond  shall 
be  cancellea,  on  the  obligor  giving  fresh  bonds 
for  sums  amounting  to  the  sum  then  due,  such 
new  bonds  being  executed  to  obligees  nomi- 
nated by  the  retired  partner.  At  the  time  of 
executing  the  new  bonds,  the  obligee  is  under 
some  degree  of  pecuniary  pressure,  but  does 
not  contemplate  bank^ptcy  or  insolvency. 
Afterwards  he  becomes  bankrupt.  Meld,  that 
the  new  obligees  were  entitled  to  prove  against 
his  estate,  and  that  the  want  of  any  notification 
of  the  dissolution  of  partnership,  or  of  any 
change  in  the  style  of  the  firm,  or  of  any  con- 
sideration between  the  new  and  old  obligees, 
or  between  the  obligor  and  ^e  new  obligees, 
would  make  no  difference.  In  re  Todd,  1  De 
Gex,  8/. 

2.  Dissolution.-^Retiringpartner.^Reputed 
ovmerskip. — ^Two  partners  trade  under  the  name 
of  one  of  them  only,  and  upon  a  dissolution, 
that  one  continues  the  business,  the  other  re- 
tiring; but  no  apparent  change  takes  place  in 
the  firm.  By  the  agreement  on  the  dissolution, 
the  stock  in  trade  belongs  to  the  continuing 
partner,  who  afterwards  becomes  bankrupt, 
'llie  stock  in  trade  is  sold  by  his  assignees  as 
his  separate  property,  and  the  retired  partner, 
though  cognizant  of  the  fact,  makes  noobjection 
or  claim  on  the  retired  partner  becoming  bank- 
rupt. Held,  that  the  stock  in  trade  was  not  in 
the  reputed  ownership  of  the  two,  bat  ought  to 
be  administered  as  the  separate  estate  of  the 
continuing  partner.  Exparte  Wood,  in  re  Tbdd, 
1  DeGex,  134. 

PETITION   OF   INSOLVENT. 

1 .  Circumstances  in  which  a  petition  under 
the  7  &  8  Vict.  c.  96,  is  deemed  imperfect.  In 
re  Shelter,  31  Lm  O.  274. 

2.  An  insolvent  is  not  at  liberty  to  add  any 
material  allegation  to  the  form  of  petition  pre- 
scribed by  statute  7  Sc  B  Vict,  c.  96,  s.  2.  In 
re  James  Phineas  Dacis.  31  L.  O.  490. 

3.  Where  it  appears  from  an  insolvent's 


schedole  that  his  petition  is  not  true  in  fact, 
such  petition  will  be  dismissed.  In  re  Smiik, 
31  L.  O.  513. 

4.  An  insolvent  who  has  petitioned  the  In« 
solvent  Debtors'  CSourt  has  a  locus  standi  in  the 
bankruptcy  court,  under  7  &  8  Vict.  c.  96,  if 
his  schedule  contains  any  debts  contracted 
subsequent  to  the  date  of  his  petition  to  the  in- 
solvent court.    In  re  Cooper,  31  L.  O.  15. 

And  see  Attestation  qf  petition* 

PETITIONING  creditor's   DEBT. 

Forged  instrument, -^Transfer  of  fiat  to  an- 
other commissioner, — At^e  sitting  for  opening, 
the  fiat,  it  appeared,  thaf  for  securing  the  pe- 
titioning creaitor's  debt,  the  trader  against 
whom  the  fiat  was  issued  gave  him  a  promissory 
note,  which  there  were  grounds  "for  believing 
was  forged.  No  prosecution  having  been  in- 
stituted, the  commissioner  declined  proceeding 
with  the  fiat.  On  the  petition  of  the  petition- 
ing creditor,  the  Court  of  Review  ordered  the 
fiat  to  be  transferred  to  another  commissioner 
and  poceeded  with.  Exparte  Hind,  in  re 
Barker,  1  DeGex,  161. 

PROOF  OP  DEBT. 

1.  Breach  of  trust,^(!hange  of  firm, — A  tes- 
tatrix bequeathed  3,000/.  to  two  trustees  upon 
trust,  to  invest  it  in  the  funds  or  in  real  se- 
curities, or  to  lend  it  to  the  house  of  H.  &  Co.^ 
by  whatever  firm  the  same  might  be  called,  at 
interest,  4ith  power  to  vary  the  'securities  for 
others  of  a  like  nature.  The  house  of  H.  &  Co. 
then  consisted  of  the  two  trustees  and  two 
other  partners.  One  of  the  trustees  died,  and 
successive  changes  took  place  in  the  firm,  which 
ultimately  (consisted  in  the  surviving  trustee 
and  a  new  partner,  who  had  notice  of  the  trust. 
At  the  death  of  the  testatrix,  the  then  firm 
owed  to  her  estate  more  than  3,000/.,  and  that 
amount,  less  the  legacy  duty,  was  suffered  to 
remain  due  from  them  at  interest,  and  was,  on 
the  anceessive  changes  of  the  firm,  carried  over 
to  the  credit  of  the  trustee  as  due  from  the  new 
firm>  and  on  the  last  change,  the  surviving 
trustee  took  from  his  partner  and  himself  a 
promissory  note  for  the  amount,  payable  six 
months  after  notice.  On  the  firm  becoming 
bankrupt,  held,  tbat  a  breach  of  trust  had  been 
committed,  and  that  there  was  a  right  of  proof 
against  each  separate  estate.  Exparte  Poulsom, 
in  re  Harford,  I  De  G.  79. 

2.  Profits  arising  from  misapplied  fund.  — 
Ijegatees,  —  Executors  pay  the  legacies  be- 
oueathed  to  infante  to  their  father,  who  invests 
tnem  oi^  colonial  securities,  and  makes  large 
profits,  and  becomes  bankrupt :  Held,  that  the 
legatees  were  entitled  to  have  proof  made  upon 
the  whole  amount  of  the  profits.  £.rpar/e 
Montefiore,  in  re  Montefiore,  1  De  Gex,  171. 

3.  Costs  of  tDJfe's  proctor.— Where  a  hus- 
band sued  his  wue  in  an  ecclesiastical  court  for 
a  divorce,  on  the  ground  of  adultery,  and  be- 
fore any  monition  for  costs,  taxation,  or  any 
bill  of  costs  corrected,  or  any  decree,  order,  or 
sentence,  the  husband  became  bankrupt  and 
discontinued  the  suit :    Held,  that  the  wife's 
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jHfoetor  might  prove  against  the  hmhand's 
estate  for  the  amount  of  his  hill  of  costs.  The 
whole  of  the  costs  of  executing  a  commission 
to  examine  witnesses,  sued  preyiously  to  hat 
dosed  after  the  act  oi  bankruptcy,  held  to  be 
proveable.  Em  parte  Moore,  tn  re  Weetrop,  1 
Ue  Gexy  173. 

Cues  dted  in  the  judgment:  Van  Stndaii  r. 
Browne,  9  Bing.  407 ;  S  Moore  Sc  Scott,  556. 

And  see  Mortgagee, 

4.  VnUqMated  damages. — An  agreement  is 
entered  into  for  the  sale  of  a  ship  at  sea,  when 
she  should  arrive  at  her  port  of  discharge,  for 
4,000^,  and  that  within  one  month  after  her 
arnval,  or  such  further  time  as  should  be  ne* 
cessary  for  repairs  and  discharging  the  cargo, 
the  purchaser  should,  on  the  execution  of  a  dlU 
of  sale  to  him  of  the  vessel,  deliver  promissory 
notes  for  the  purchase  money ;  in  de&ult  there- 
of,  the  vendor  was  to  be  at  liberty  to  re-sell, 
and  the  purchaser  was,  within  a  month  after 
the  re-sale,  to  pay  the  loss  occasioned  thereby ; 
and  if  the  ship  was  lost,  the  agreement  was  to 
he  void. 

The  purchaser  becomes  bankrupt  before  the 
ship  anivee,  and  on  the  assignees  declining  to 
complete  the  contract,  the  vendor  re-sells:  Held, 
that  he  could  not  prove  for  the  loss  occasioned 
by  the  re-sale.    In  re  Oales,  1  De  Gex,  100. 

PROMISSORY  NOTX. 

Whether  joini  or  eev^al, — jR.  M.,.who  carries 
on  business  with  J.  C,  J.  P.,  and  T.  S.,  as 
bankers,  signs  one  of  the  notes  of  the  bank  in 
this  form, — *'  I  promise  to  pay,  &c.  For  J.  C, 
JR.  M.,  J.  P.,  and  T.  5.  R.  5W."  On  the  firm 
becoming  bankrupt,  held,  that  the  holders  could 
not  prove  on  this  note  against  the  separate 
estate  of  R.  M,    In  re  Clarke,  I  De  Gex,  153. 

Cases  cited  in  the  judgment ;  Hall  v.  Smith,  1  D. 
Sl  C.407. 

PROTBCTION. 

Semble.  That  a  protection  granted  under  the 
Stat.  7  &  S  Vict.  c.  70,  s.  7>  is  not  a  sufficient 
answer  to  a  summons  issued  under  the  stat. 
8  &  9  Vict.  c.  127.    ill  re  Dove,  31  L.  O.  419. 

RBPUTBD   OWNERSHIP. 

1.  Equitable  mortgage. — Notice,—^ A  trader 
deposits  policies  of  assurance  with  his  banker 
to  secure  the  floating  balance  due  from  him, 
and  signs  a  memorandum  of  the  object  of  the 
deposit,  of  which  notice  is  given  to  the  insur- 
ance office.  Afterwards  he  takes  a  partner,  and 
the  policies  remain,  and  are  treated  as  a  security 
for  the  floating  balance  due  from  the  Arm;  but 
of  this  change  in  the  object  of  the  security,  no 
memorandum  is  signed,  nor  is  any  notice  given 
to  the  office-  Ontne  firm  becomio^  bankrupt : 
Held,  that  the  bankers  were  entitled  to  the 
usual  order,  as  in  the  case  of  an  equitable 
mortgage,  without  a  written  memorandum. 

2.  A  mortgagee  of  a  policy  of  assurance,  de- 
posits it  by  way  of  sub-mortgage,  and  gives  no- 
tice of  the  sub-mortgage  to  the  insurance  office, 
hut  not  to  the  original  mortgagor :  Held,  that 
this  was  sufficient  to  take  the  policy  out  of  the 
reputed  ownership  of  the  mortgagee. 
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3.  A  bond  which  is  executed  to  secure  the 
payment  of  bills  of  exchanffe,  is  mortgaged  to- 
gether with  the  bills,  which  are  indorsed. 
Afterwards  the  mortgagor  deposits  the  bonds 
and  the  bills  by  way  of  suo-mottgage,  and 
becomes  bankrupt,  no  notice  of  the  sun-mort- 
gage having  been  given  to  the  obligor :  Held, 
that  the  sub-mortgage  was  good  against  the 
assignees. 

4.  Deposit  by  way  of  mortgage,  of  a  land- 
order  of  the  New  Zealand  €k>mpany  held  to  be 
good,  without  notice  being  given  to  the  com- 
pany of  the  deposit.  Exparte  Earnest,  in  re 
Reag,  1  De  Gex,  194. 

Case  cited  in  the  judgment :  Kxparte  Price,  S 
M.D.&  DeG.  586. 


And  see  Partnership,  2. 

REVIEW,   COURT  OF. 

See  Appeal;  Contempt. 


SALB. 


See  Mortgagee. 

SBT-OFF. 

Stoppage  in  transitu. — ^A  vendor  of  cotton  in 
America,  by  direction  of- the  purchasers  in 
England,  ships  the  cotton  on  board  a  vessel 
belonging  to  the  latter. 

The  purchaser  becomes  bankrupt,  and  after- 
wards the  veesd  arrives  in  England  and  is 
taken  possession  of  by  a  mortgagee  in  right  of 
his  mortgage.  The  mortgagee  happenr  to  be 
a  partner  in  a  firm,  who  are  the  agents  of  the 
vendor,  and  upon  a  notice  from  them  claiming 
a  right  to  stop  the  cotton  in  transitu,  he  permits 
them  to  take  possession  of  it.  They  sell  it  at  a 
loss,  and  give  their  principal  credit  in  his  ac- 
count for  the  proceeds. 

The  vendor  becomes  bankrupt.  An  action 
of  trover  for  the  cotton  is  commenced  *  against 
the  mortgagee  by  the  purchaser's  assignees, 
and  is  compromised,  upon  the  terms  of  the 
purchaser's  assignees  proving  against  the  estate 
of  the  vendor  for  the  amount  of  the  proceeds, 
for  the  benefit  of  the  mortgagee,  the  latter 
agreeing,  in  the  event  of  no  dividend  being 
paid  by  a  certain  day,  that  judgment  for  the 
full  amount  of  the  proceeds  should  be  entered 
up  against  him  in  the  action. 

Proof  is  made  accordingly,  but  no  dividend 
paid,  and  the  mortgagee  pays  the  full  amount 
of  the  proceeds  of  the  sale  to  the  purchasers' 
assignees. 

The  vendor's  assignees  then  tender  a  proof 
for  the  original  price  of  the  cotton  against  the 
estate  of  Uie  purchasers. 

Held,  that  the  proof  ought  to  be  admitted 
for  the  full  amount  Exparte  Molyneux,  in  re 
Humberston,  and  exparte  Branker,  in  the  same 
matter,  1  De  Gex,  121. 

SMALL   DEBTS. 

1.  The  application  for  a  summons  to  a  debt- 
or, under  the  8  &  9  Vict.  c.  127,  must  be  signed 
by  the  creditor  himself,  and  the  signature  of 
an  attorney  or  agent  of  the  creditor  will  not  be 
sufficient.    Ammgmous,  32  L.  0. 16. 
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2.  Service  oi  aoauaoiM  iladw  i«t  R>w«'of 
commissioner  when  defiBndAnt  ki  w  cnatody. 
Lewis  T.  Edwards^  31  L.  O-  300. 

.  SOLICITOR. 

!•  Assets  recovered  without  his  assistatue.'^ 
Statute  of  JAmitatioM-^Whcre  the  mseta  had 
been  sold  by  the  assignee  on  credit,  and  puut 
only  of  the  purchase  money  was  paid»  which 
was  applied  in  part  payment  of  the  hill  of  costs 
of  the  solicitor  to  the  commiBsioa,  and  after  a 
lapse  of  several  years  the  assignee  was  ordered 
to  make  good,  and  did  make  good,  the  re- 
nuunder  of  the  purchase  money  out  of  his  own 
pocket :  Held,  that  out  of  this  money  so  made 
good,  the  solicitor  was  entitled  to  be  paid  the 
remainder  of  his  bill,  although  it  was  recovered 
without  his  assistance,  and  although  more  Uian 
six  years  had  elapsed  since  the  date  of  the  most 
recent  item  in  the  bill.  Exparte  Brutton,  in 
re  Fisher,  1  De  Gex,  116. 

2.  Paying  costs. — Witbaut  reservation  of  office 
feeoflOi.  and  201. — Where  an  official  assignee 
had  been  appointed,  but  although  three  meetings 
had  been  advertised  for  the  choice  of  assignees, 
no  creditor  hadattended,  andthebankrupt  passed 
bis  last  examination :  Held,  that  the  bill  of  Uie 
eolicitor  to  the  petitioning  creditor  was  payable 
out  of  the  assets  realised,  although  there  would 
not  then  remain  any  fund  to  pay  the  102.  and 
20/.,  made  payable  by  the  1  &  2  will.  4,  c.  66, 
as.  46  and  55,  the  bankrupt  having  obtained 
his  oestificate,  and  an  affidavit  being  made  ol 
there  being  no  probability  that  any  creditor 
would  come  in  and  pix>ve.  Easparte  Teague, 
in  re  Berrenger,  1  De  Gex,  140. 

3.  Lien. — Right  of  assignees  to  inspect  docu- 
ments,  — The  right  of  assignees  te  inspect  or 
take  a  cop)r  of  a  title  deed  of  the  baidcrupt's 
property  in  the  hands  of  his  solicitor,  is  no 
hifirher  than  the  right  of  the  bankrupt  him- 
aelf,  and  therefore,  where  the  assignees  pe- 
titioned that  the  solicitor  might  produce  or  gwe 
an  attested  copy  of  such  a  document,  on  being 
paid  only  the  portion  of  his  coste  relatiiig  there- 
to, and  the  costs  of  the  production  or  copy,  the 
petition  was  dismissed  with  costs.  Exports 
Underwood,  in  re  Hmsworth,  1  De  Gex,  190. 

And  see  Evidence* 

STOPPAGE    IN   TRANSITU. 

See  Set-off. 

SURBTIBS. 

.  See  Bond. 

SURRENDER   OF  BANKRUPT. 

See  Annulling  Fiat. 

SUMMONS,  8  &  9  Vict.  c.  127. 

See  Protection. 

trading. 

Market  Gardener. — A  tenant  of  ISO  acres, 
under  a  farming  lease,  which  obliges  him  to 
fallow  or  plant  with  peae  or  poteioes  (among 
other  things)  every  third  year^hM  on  his  fsxm 
twelve  acres  of  yoong  potatoes  and  twenty  acses , 
of  men  peas  growing  in  open  fields  every  year, 
and  consigns  the  produce  for  t^le  ooasunq)- 
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Hm  to  London  eatemea,  to  wKom  he 
each  eemsuesioQ  m  is  uaiiAllv  alkMred  hf 
muk0i  gardenere :  Held,  thai  ne  wae  aeft  a 
market  gardener  within  6  &  6  Viet,  c  122,  •• 
10.  Estparte  Hammond,  •»  r9  Hmmimd,  I 
De  Qex,  93. 

TRUSTBBB. 

See  Assignees,  choice  of:  Proof  of  d^t,  1. 

UNCERTIFICATED   BAKRBUPT. 

A  commissioner  has  no  authority  to  die- 
charge  an  uncertificated  bankrupt  from  aiieet* 
In  re  Robinson,  31  L.  O.  514. 

And  see  Earnings, 

UNLiaUfDATBO   DAMAGES. 

&wProofofdebt,4. 

VEXATIOUS  COSTS. 

Semhle,  That  a  debtor  who  vexationsly  do* 
fends  an  action  wh^eby  the  costs  ane  inrreaeeiL 
and  who,  at  the  time  of  giving  inelructions  to 
his  attorney*  has  no  reasonable  proepect  of 
bein^  able  to  pay  the  coste  incurred  by  tho 
creditor,  is,  after  judgment  obtained,  and  en 
being  sumooned  nndsv  8  &  9  Viet.  c.  127, 
liable  to  be  committed  under  the  let  sect  of 
that  act,  for  having  wilfollv  contracted  that 
pert  of  the  judgment  debt  wmch  consisted  of 
the  costs*  without  reasonable  prospect  of  being 
able  to  pay  it,  notwithstanding  there  was  no 
evidence  before  the  commissioner,  that  the  ori- 
ginal debt  had  been  improperly  contracted, 
^j^fio^  V.  Parker,  31  L.  O.  514. 

wife's   COSTii. 

Se»Pr«^ofdebt. 


RECENT   DECISIONS  IN   THE  SUPE- 
RIOR  COURTS. 


REPORTED    BY    BARRISTERS    OF    THE    8EVBRAI. 
COURTS. 


Aei^  danftllec. 


order  or   COMMITTAL    FOB    CONTEMPT. 

AFFIXING   THE   SEAL   OF  THE    COURT  TO 
THE   WARRANT  OF  COMMITTAL. 

An  order  of  committal  for  contend  contains 
a  sufictent  adjudication  of  the  conienmt 
hatring  been  committed,  if  such  act  cm  be 
inferred  from  recitals  of  it  in  the  orders 
but  it  is  more  proper  to  aver  the  cen- 
tempt  distinctly.  Such  order  may  eos* 
tain  a  condHion  that  the  party  committed 
shaU  pay  the  tawed  costs  of  committal  ■  and 
discharge;  although  it  is  most  usual  to 
defer  the  question  of  costs  until  the  party 
applies  to  be  discharged,  A  warrant  under 
the  hand  and  seal  of  a  judge  of  the  Court  of 
Review  for  the  committal  of  a  party  t% 
contempt,  must  have  affixed  to  it  the  seal  qf 
the  courts  ;  and  thertfore  the  party  arrested 
under  sueh  warrant,  not  so  sealed,  is  entitled 
to  be  discharged  uneondttumaUy, 

Pending  the  proceedings  before  the  Court 
of  Review  in  a  certain  bankruptcy  case,  Mr. 
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Van  Sandan,  a  solicitor  in  ibe  canao^  publiihod- 
and  Astributed  a  printed  paper  with  iiia  name 
attached,  professing  to  be  a  statement  of  extra- 
ordinary iraude  in  the  said  bankruptcy^  and  to 
show  how  sQch  frauds  had  been  facilitated  and 
encouraged,  and  how  they  might  be  prevented. 
'Whereupon  Messrs*  Tomer  and  Hensman,  also 
aoficitors  in  the  causes  presented  to  the  court  a 
netition.  praying,  amongst  other  things,  that 
Mr.  Van  Sandao  might  be  committed  for  con- 
tempt—that a  warrant  might  be  issued  for  bis 
coounittal,  and  that  he  might  be  ordered  to  pay 
to  the  petitioners  their  coHb^  chwrpes,  and  vt- 
peB^s  of,  and  incident  to,  the  application.  To 
this  petition  the  alleged  libel  was  appended  as 
a  achedole.  Accordingly,  the' Court  of  Review 
on  the  4th  of  February,  1344,  made  such  order, 
which  a£ter  reciting  tne  said  petition  and  setting 
out  the  above-mentioned  schedule,  concluded 
in  the  usual  form  of  committal.  On  the  19th 
of  the  same  month,  Sir  George  Rose,  one  of 
the  then  judges  of  tluit  court,  issued  a  warrant 

! reciting  the  last  order)  under  bis  band  and  seal, 
or  the  committal  of  Mr.  Van  Sandau,  who  was 
thereupon  anrested.  On  the  21st  of  the  same 
numth  an  order  was  made  bv  the  court  on  the 
X>etition  of  the  prisoner,  discnarging  him  from 
custody  on  his  depositinff  a  certain  sum  with  the 
registrar  on  account  of  Messrs.  Turner  and 
Hensman,and  on  his  undertaking  to  pay  them 
their  eosU,  charges,  and  estpensee  of  ana  incident 
to  the  said  application :  bv  another  order  dated 
on  the  same  day,  he  was  aosolutely  discharged. 
Mr.  Tan  Sandau  then  brought  an  action  of 
trespass  ajpainst  the  petitioners  for  assault  and 
false  imprisonment.  On  the  8th  of  May,  1844, 
and  after  the  declaration,  plea,  and  demurrw 
had  been  entered,  the  Court  of  Review,  upon 
the  application  of  the  defendants,  granted  an 
injunction  to  restrain  all  parties  from  proceed, 
ing  in  the  action,  except  upon  the  argument  of 
three  specified  objections.  In  the  following 
November,  this  injunction  was  discharged  by 
the  Chancellor  —  liberty  being  given  for  the 
parties  to  applv  to  the  court  after  the  demurrer 
should  have  been  argued.  On  the  2l8t  of 
Jsnuary,  1845,  the  case  was  argued  in  the 
Queen^s  Bench,  and  on  the  31st  of  the  same 
month  judgment  was  given  for  the  plaintiff, 
upon  two  groundsel  St,  that  the  plea  did  not 
afiege  that  Sir  George  Rose  was  one  of  the 
judgsa  of  the  Court  of  Review  at  the  time  he 
wsned  his  said  warrant  ;^2nd]y,  that  a  warrant 
merely  under  the  hand  and  seal  of  a  judge, 
does  not  authorise  the  arrest  of  a  person  for 
contempt  of  court. 

In  order  to  prevent  further  litigation,  the 
parties  agreed  to  refisrall  the  matters,  including 
the  above  action,  to  the  decision  of  the  Chan- 
ceUor,  who  now  gave  judgment  to  the  effect 
following  :-* 

The  validity  of  order  of  committal  is  to  be 
firrt  conndeied ;  and  in  respeot  of  this  point, 
the  main  octestion  is,  (as  bis  Lordship  remarked 
in  Novemner,  1844,  on  discharging  the  injunc- 
tion of  the  Court  of  Review,)  whether  the  words 
to  the  effect,  that  Van  Sandau  should  stand 
committed  for  contempt  "in  writing,  printing. 


and  pubhshing"  the  circular  set  out  in  tiie 
scheouls  of  Messrs.  Turner  and  Bensman'a 
petxtioo»  constituted  a  sufficient  adjiMUcation 
that  a  contempt  had  been  committed*  This 
was  not  decided  by  the  Court  of  Queen's  Bench, 
as  its  judgment  was  given  on  the  defects  in 
the  wamat  of  committaL  Had  there  not  been 
numerous  prscedents  to  die  contrary,  such  an 
order  wouln  not  have  been  deemed  sttfficient, 
as  his  Lordship  would  have  coaeidersd  it  n»- 
cessssy  that  thsrs  should  have  been  a  direct 
and  distinct  adjudication,  and  not  merely  by 
way  of  inference  or  agreement,  that  the  act  of 
contempt  had  been  committad.  iMk  (aeU  that 
the  order  should  have  corresponded  widi 
those  of  Lord  Cottenham  in  Mr.  Leehmere 
Charlton's  case,  {in  r$  ImHow  Charity i  2  Myl. 
&  Or.  3160  of  Lord  Brougham,  in  WeUeaiey 
v.  Duke  qf  Beat^itrt,  (2  Russ.  &  Myl.  630.) ; 
axul  of  Lord  Hardwioke  in,  amon^  otbersb 
the  case  of  Martin  in  1747f  (see  tme  order  in 
2  Russ.  8c  Myl.  274,  note.)  But  hie  Lordship 
had  been  supplied  with  so  many  iastaaces  in 
which  ordsrs  similar  to  that  now  under  die* 
cussion  had  been  made  and  acted  upon,  that 
he  should  not  be  justified  in  dischaiging  if 
upon  this  objection.  The  following  were  the 
cases  cited : — Mary  Read  and  John  Huggannm, 
2  Atk.  469»  (S.C.  Boaok  v.  Garvan,  ibid):  Mor* 
gan  v.  Jones,  1745 ;  ExpartePamellin  Fothsrhg 
V.  Preston,  March  26,  1 748,  and  another  case 
in  Nov^  1751.  All  these  orders  were  made 
by  Lord  Hardwicke.  Similar  orders  bad  also 
been  made  by  Lord  Eldon  in  Priestley  v.  Lambf 
5  Ves.  420,  and  cjr  parte  Thomas  and  Mary 
Crowe  and  James  Delahay,  in  the  matter  qf 
Qmck,  on  the  21st  of  December,  1806*  In  the 
face  of  these  precedents  the  present  order  could 
not  be  discharged  as  invalid  and  insufficient ; 
although  the  more  proper  and  correct  forms 
were  those  of  Lord  Cottenham  and  the  other 
learned  judges  in  the  esses  first  cited. 

Another  objection  made  to  this  order  was  in 
respect  of  its  direction  to  pay  the  costs  of  the 
application.  Orders  of  committal  for  contempt 
do  not  usually  contain  such  directions,  but  are 
ordinarily  confined  simply  to  the  commitment ; 
the  court  making  such  order  for  payment  of  the 
costs  as  it  thinks  proper,  and  as  a  condition  for 
liberation,  when  the  parties  apply  to  be  dis^ 
charged.  All  the  precedents  are  silent  as  to  the 
costs,  although  some  of  the  cases  related  to 
great  and  aggravated  misconduct — the  orders 
for  the  discharge  of  the  offenders  ccmtaining 
the  conditions  for  papaent  of  the  coete.  But 
as  the  Court  of  Review  has  jurisdiction  over 
the  subject  matter  of  the  petition,  it  has  by  ile 
general  authoritv  a  right  to  adjudicate  upon  the 
costs  in  its  oraer  of  committal.  In  cases  of 
contempt  in  breaches  of  injunctions,  if  not  con- 
temptuous breaches,  and  consequently  no  com- 
mitment-^ the  court  orders  payment  of  the 
expenses  of  application^-^ui^  v.  Omy,  16 
Ves.  141,  and  Leonard  v.  Attwell,  17  Ves.  306; 
the  inference  from  which  cases  is,  that  tha  ruk 
is  for  ih%  convenience  of,  and  not  binding  upon, 
the  court.  A  further  objection  to  this  order  ie» 
the  direction  to  pay  all  the  petitioners,  "  charges 
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and  expenses."  As  it  ought  not  to  have  gone 
to  this  extent,  these  words  must  be  struck  out, 
and  if  Mr.  Van  Sandau  insists  upon  it,  there 
must  be  a  fresh  taxation  thereof.  The  order 
in  other  respects  confirmed. 

His  Lordship  then  referred  to  four  other 
orders  of  the  the  8th  and  1 7th  days  of  February, 
1844;  connected  with  the  above,  which  were 
declared  to  be  unimpeachable,  but  do  not  affect 
the  present  judgment. 

The  next  question  for  consideration  is  the  va- 
lidity of  the  warrant,  to  which,  either  by  mistake 
or  neglijgence,  the  seal  of  the  court  was  not  affixed, 
as  required  by  the  31st  of  the  Rules  and  Orders 
of  January,  1832,  (Baiitrttpfcj^).  This  omission 
renders  the  warrant  invalid,  and  therefore  it  is 
not  necessary  to  go  into  the  other  objections. 
Mr.  Van  Sandau  must  receive  back  the  costs 
of  the  conditional  order  for  his  discharge.  The 


cause  on  the  merits,  and  this  undertaldng  he 
had  handed  in  to  the  register. 

Mr.  Cooper  and  Mr.  GloMse,  in  support  of  the 
motion,  said  there  could  be  no  doubt  the  prac- 
tice, was  for  the  junior  counsel  only  to  be  in- 
structed on  the  day  for  showing  cause,  as  no 
brief  of  the  pleadings  was  allowed,  and  then  if 
cause  was  shown,  an  undertaking  was  given  to 
show  cause  at  the  next  seal  day,  and  if  no  cause 
was  shown,  the  order  nisi  for  dissolving  the  in- 
junction was  made  absolute  as  a  matter  of 
course.  The  only  alteration  made  in  the  prac- 
tice was  by  the  orders  of  1828,  which  allowed 
the  order  nisi  to  be  obtained  on  petition.  Thej 
referred  to  Harrison's  Pr,  by  Newland,  v.  2.  p. 
647,  and  Smith's  iV.  v.  I,  p.  471,  in  the  latter 
of  which  it  was  expressly  stated  that  care  should 
be  taken  only  to  give  the  common  half  guinea 
brief  as  briera  of  the  pleadings  are  not  allowed. 


only  remaining  question  respects  the  action  at  It  was  also  to  be  observed  that  the  affidavit 
law,  to  which  the  defendants  had  pleaded  not  |  proving  the  service  of  the  order  nisi  was  not 
pilty.  The  verdict  must  be  for  the  plaintiff;  '•  made  until  the  2ud  of  March,  so  that  when 
out  very  moderate  damages  will  compensate ,  Mr.  Bethell  moved  there  was  no  affidavit  of 
him,  considering  that  the  action  could  not  have  service. 


been  sustained  but  for  a  defect  in  the  pro- 
ceedings. Damages  assessed  at  \Ql.  upon  the 
whole  record,  and  the  taxing-master  in  bank- 
ruptcy to  be  directed  to  tax  the  costs  of  the 
action  as  they  would  have  been  in  the  Queen's 
Bench. 

Re  Van  Sandau.    April  23,  1846. 


The  Vice  Chancellor  said  he  believed  it  to  be 
the  common  every  day  practice  for  leading 
counsel  to  get  up  and  ask  for  the  order  nisi  to 
dissolve  an  injunction  to  be  made  absolute. 
What  Mr.  Smith  said  might  be  verv  true,  but 
there  might  be  something  else  whicn  might  b^ 
done,  and  what  his  Honor  had  stated  was  the 
everv  day  practice. 

Mr.  Cooper  then  repeated  the  objection  res- 
pecting the  affidavit. 

Mr.  Bethell  and  Mr.  Perry  contril,  said  the 
motion  was  against  three  defendants,  not  one  of 
whom  had  been  served  with  the  injunction,  and 


Vtcc-Ctaitrellor  of  Snglanlr. 

INJUNCTION.— COMMITTAL. 

In  order  to  obtain  an  order  to  eimmit  for 

breach  of  an  injunction,  it  should  be  proved       .  ...  -       ^.-        ,.,        i. 

that  both  the  injunction  and  the  notice  of]  ^"^T  «*^?  ^'^  the  notice  of  motion,  although 
motion  were  personailu  servedupon  thepar^  I  Pe«onal  serviCe.  both  of  the  injunction  and  of 
ties  sought  to  be  committed.  ;  the  notice  was  indispensable. 

«^«»i.i«  *h»*  41.      J  •   -f     J-     f  •  TAc  Ftce-CAottce/tor  said,  that  being  the  case, 

^!^'i^?'*^^i;*''  T'/"^.  dtssolvtnffan  n,^  ^^tjon  must   be    dismissed   with  costs! 


injunction  may  be  made  absolute  on  the  day 
appointed  for  showing  cause,  if  no  counsel 
appears  to  show  cause,  and  on  the  motion  of 
the  leading  counsel  for  the  defendant. 

This  was  a  motion  to  commit  the  defendants 
and  their  solicitor  for  breach  of  an  injunction 
which  had  been  obtained  to  restrain  proceedings 
at  law,  and  for  payment  of  the  costs  of  the  ap- 
plication. The  bill  was  filed  the  13th  of  Dec. 
1845,  and  the  answer  on  the  13th  of  Jan.  1846. 
On  the  6th  of  Feb.  exceptions  were  taken  to  the 
answer  for  insufficiencv,  which  were  allowed, 
and  on  the  same  day,  the  answer  being  found 
insufficient,  an  order  was  obtained  for  the  com- 
mon injunction,  and  on  the  7th  of  February  the 
common  injunction  was  served.  A  further  an- 
swer was  then  put  in,  and  on  the  20th  of  Feb. 
an  order  nisi  was  obtained  for  dissolving  the  in- 
junction, unless  cause  shown  on  the  25th.  On 
the  25th  of  Dec.  Mr.  Bethell  moved  to  make 
the  order  absolute,  and  no  counsel  appearing  to 
oppose,  the  order  was  made,  and  ne  so  in- 
dorsed his  brief,  and  the  defendants  then  pro- 
ceeded with  the  action.  It  appeared,  however, 
that  the  plcdntiff'^s  junior  counsel  had  been  in- 
structed in  the  usual  way  to  undertake  to  show 


Neicman  v.  Parsons.    April  l6th,  1846. 


Vitu€i9inttl\ot  SSfgram. 

INJUNCTION. — WA8TB. — PARTISS.-    AFFI- 
DAVIT. 

A  suit  had  been  instituted  by  a  purchaser  fr^m 
a  mortgagee  against  the  mortgagor,  for  a 
declaration  of  his  rights,  and  upon  the  ap^ 
plication  of  the  plaintiff,  an  order  had  been 
made  for  a  receiver.  Pending  this  order, 
btU  brfore  the  appointment  of  the  receiver, 
the  piaintiff  proceeded  to  cut  down  under- 
wood, ana  to  exercise  other  acts  of  owner- 
ship. One  of  the  defendants,  the  agent  of 
the  mortgaaor,  {who  was  himself  abroad,  and 
had  not  been  served  with  the  subpcena,) 
without  proving  any  authority  for  doing  so, 
applied,  upon  affidavit  merely,  for  an  t«- 
funetion.  The  motion  was  refused,  upon  the 
grounds,  that  the  defendant,  though  agent, 
had  no  interest  m  the  estate,  and  might  have 
filed  a  bill  for  his  principal,  upon  which  to 
found  the  education. 

THEplaintiflT,  John  Hunter,  Ihad  filed  hia 
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bin  as  pnreliaier  from  a  mortgagee  of  the  life 
iuterest  of  Sir  Francie  Vincent,  who  wae 
abroads  against  the  latter  and  Mr.  Nockolds, 
hifi  agent.  Upon  the  plaintiff's  applicationi  the 
Goort  had  made  an  order  for  the  apppointment 
of  a  recovers  but  no  step  had  been  taken  for 
the  pHsrpoee  of  carying  out  thia  order,  nor  had 
Sir  Franda  Vincent  been  served  with  the  sub- 
poena to  appear. 

Mr.  Sdumberg  now  moved,  at  the  instance 
of  Nockolda,  to  restrain  Hunter  from  eutdng 
timber  and  underwood  upon  the  estate,  but  the 
affidavit  did  not  state  the  time  at  which  the  de- 
ponent was  informed  of  the  acta  of  which  com- 
plaint was  made. 

Hit  Hommr  suggested  a  doubt,  whether  such 
a  motion  could  be  made  without  filing  a  bill, 
and  also,  whether  a  defendant  could  make  such 
an  application  against  a  plaintiff  in  the  cause. 

Mr.  Sckomberg  contended  that  to  restrain  a 
plaintiff  from  acting  in  violation  of  an  order  of 
the  court,  that  order  obtained,  too,  bv  himself, 
an  application  could  be  made  by  a  aefendant, 
in  a  Btut  already  existing.  This  was  not  like 
an  original  application  m  an  injunctioB,  but  it 
was  rendered  necessary,  in  oraer  to  prevent  a 
plaintiff  from  acting  in  contravention  of  an  or- 
der of  the  court*  Nockolds  having  been  made 
a  defendant  to  the  suit,  as  agent  of  Sir  Francis 
Vincent,  (who  was  abroad,)  had  a  right  on  his 
behalf,  to  protect  his  property,  and  to  draw  the 
attention  of  the  court  to  a  contempt  fff  one  of 
its  orders.  He  cited  Broad  y,  Wiekham,  4  Sim. 
511;  Ekau:kard  v.  Cawtkorne,  6  Sim.  155; 
Siraitom  v.  Dopidmm,  I  Rusa.  &  M.  484. 

His  Honour  said,  although  nothing  could  be 
more  improper  than  to  cut  timber  ^ter  an  or- 
^r  for  the  appointment  of  a  receiver,  jet  the 
affidavit  ougnt  to  show  the  time  at  which  the 
knowledge  of  an  intentbn  to  do  that  act  first 
came  to  the  applicant.  The  application  was 
made  by  the  agent  of  the  proprietor,  and  such 
agent,  having  no  interest  in  the  estate  itself, 
had  no  right  to  make  such  an  application.  He 
might  have  filed  a  bill  in  the  name  of  his  prin- 
cipal for  an  injunction,  but  he  had  not  done 
so,  and  he  must  therefore  refuse  the  motion. 

Htm/erv.  Nockolds.  March  14, 1846.  Lin- 
coln's Inn. 

Note. — ^The  court  appears  to  have  granted 
an  injunction  upon  the  application  of  a  defend- 
ant against  a  plaintiff,  in  several  cases.  Vide 
Choimandeley  v.  Clintort,  ID  Ves.  261 ;  Wedder- 
hum  V.  Wedderbum,  4  My.  &  Cr.  685 ;  Ford 
V.  Crfmmton^  1  Cox.  296 ;  McNamarh'  v.  Ar^ 
thuty  d  Ball  &  Beatty,  349»  and  I  Ball  and  B. 
320.  The  general  rule  is,  that  an  agent  cannot 
file  a  bill  in  the  name  of  his  principal  without 
his  authority,  but  an  agent  may  defend  or  pro- 
tect the  interest  of  his  absent  principal  without 
authority.  If  such  agent  does  file  a  bill  with- 
out authority,  the  bill  may  be  taken  off  the  file, 
and  the  agent  ordered  to  pay  all  the  costs. 
Wright  V.  Castle,  3  Mer.  12;  Hood  v.  PhUUps, 
6  Beav.  176«  and  the  cases  there  cited. 


Qttttn'f  Vcnrf. 
(Before  tiie  Four  Judges.) 

TRANSFKR  OP  STOCK   VNDVR   THE    11    OBO. 
4,  AND    1  WILL.  4,  C.  13,  8.  13. 

A.  transfers  stock  to  B.  and  accepts  the  money. 
The  transfer  was  executed  according  to  the 
directions  given  bg  theW  Geo,  4,  and  1  W, 
4,  c.  13,  «.  13,  except  that  the  aoceptanoe 
by  the  trantferree  was  not  in  writing  as  re- 
qtdred  bg  that  statute. 

Held,  m  an  action  bg  A.  against  the  Bank  of 
England  for  the  amount  of  stock  so  tranS' 
femd,  that  the  provision  of  the  statute  with 
regard  to  the  mode  of  acceptance,  was 
merely  directory,  and  that  the  transfer  be-' 
ing  vaUd,  A*  had  no  right  of  action  against 
the  bank. 

This  was  an  action  by  the  plaintiff,  alleged 
to  be  holder  of  stock  to  the  amount  of  373/. 
19^.  4cf.    in  the   three-and-a-half   per  cents,  . 
against  the  Bank  of  England.    Plea,  that  the  . 

Slaintiff  had  no  such  stock.    Verdict  for  the 
efendants. 

The  statute  11  Geo.  4,  and  1 W.  4,  c.  13,  s. 
13,  provides  that  all  transfers  of  stock  shall  be 
entered  and  registered  in  books  kept  by  the 
Bank  of  England,  "  which  entries  shall  be  con- 
ceived in  proper  words  for  that  purpose,  and 
shall  be  signed  by  the  parties  making  such  as- 
signments or  transfers,  or,  if  any  such  party  or 
parties  be  absent,  by  his,  her,  or  their  attorney 
or  attomies,  thereunto  lawfully  authorised  by 
writing,  under  his,  her,  or  their  hands  and  seals, 
to  be  attested  by  two  or  more  credible  witnesses, 
and  that  any  person  or  persons  to  whom  such 
transfer  or  transfers  shall  be  made,  shall  respec- 
tively underwrite  his,  her,  or  their  acceptance 
thereof ;  and  that  no  other  method  of  assigning 
or  transferring  any  such  stock  and  the  annui- 
ties attending'  the  same,  or  any  part  thereof,  or 
any  interest  therein,  shall  be  good  and  available 
at  law."  It  appeared  that  a  transfer  of  this 
stock  had  taken  place  which  was  correct  in  all 
respects  according  to  this  section  of  the  act  of 
parliament,  except  that  there  was  no  acceptance 
m  writing  by  the  transferree.  It  appeared  in 
evidence,  that  as  soon  as  the  transfer  took 
place,  the  monev  was  given  to  a  third  party 
who  has  since  absconded. 

Mr.  Serjeant  Shee  moved  for  a  rule  to  show 
cause  why  a  verdict  should  not  be  entered  for 
the  plaintiff,  on  the  ground  that  there  had  not 
been  a  vahd  and  legu  transfer  of  the  stock. 
The  act  of  parliament  directs  a  particular  mode 
to  be  adopted  for  the  transfer  of  stock,  and  de^* 
Clares  that  no  other  mode  of  conveyance  shall 
be  legal.  The  transfer  in  this  case  is  incom- 
plete, because  the  provision  of  the  statute  re- 
quiring an  acceptance  in  writing  by  the  trans- 
ferree has  not  been  observed.  If  a  fraudulent 
or  illegal  transfer  of  the  stock  had  taken  place, 
still  the  Bank  of  England  would  be  responsible 
to  the  plaintiff  for  the  amount  of  stock  so  trans- 
ferred.   Davis  V.  7%e  Bank  of  England.'^    In 


2  Bing.  393. 
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Gade*9  caee^  it  was  held  tliat  an  indictment  for 
forging  a  transfer  of  stock  was  oood  although 
the  stock  had  never  been  acceptea  by  the  person 
in  whose  name  it  stood.  But  that  case  is  dis- 
tinguishable because  there  the  court  held  that 
the  indictment  was  sustained  if  the  transfer 
forged  by  the  prisoner  was  complete  on  the 
face  of  it,  and  imported  that  there  was  each  a 
rkseription  of  stock  capable  of  bong  trans- 
ferred* 

LordDenman,  C.  J.  I  am  of  opinion  that 
this  transfer  is  v^d.  It  is  quite  impossible  to 
say  that  acceptance  in  writing  by  the  transferree 
is  actually  necessary  to  constitute  a  valid  trans- 
fer. Many  circumstances  may  make  that  im- 
possible. The  acceptance  of  the  stock  does  not 
constitiite  the  transfer ;  and  when  it  is  said  in 
^e  statute,  "  that  no  other  method  of  assigning 
or  transferring  any  such  stock  shall  be  good 
and  available  at  law/*  such  enactment  must  be 
confined  to  the  assigning  and  transferring,  and 
n6t  to  the  acceptance  which  is  only  directory. 
Hie  case  in  Leach  appears  to  me  a  strong  au- 
thority in  support  of  this  view  of  the  subject. 
It  would  be  struige  to  suppose  that  a  person 
could  put  the  price  of  stock  in  his  pocket  aud 
then  dispute  the  validity  of  the  transfer. 

Mr.  Justice  Patteson.  I  am  of  the  same 
opinion.  The  question  is  whether  the  plaintiff 
is  still  the  holder  of  this  stock.  If  the  accept- 
ance in  writing  by  the  transfcrree  is  necessary  to 
complete  the  transfer,  then  it  would  follow  that 
everv  foreigner  who  purchased  English  stock 
would  have  to  come  over  to  this  country  in  or- 
der to  accept  it.  This  is  a  strong  reason  in  my 
mind  for  holding  that  the  clause  in  the  statute 
is  only  directorv,  and  that  the  words,  **  No 
other  method  snail  be  ^ood  and  available  at 
law,"  must  apply  to  the  instrument  of  transfer 
and  not  to  the  acceptance. 

Mr.  Justice  WUUams  concurred. 

Mr.  Justice  Wtghtman.  I  am  of  the  same 
opinion.  I  think  that  as  against  the  trans- 
ferror, there  has  been  a  good  and  valid  transfer 
of  the  stock ;  it  is  not  for  that  person,  after  ac- 
cepting the  money,  to  say  that  the  transfer  is 
invalid  because  there  has  not  been  a  formal  ac- 
ceptance by  the  transferree. 

Rule  refused. 

FMier  V.  The  Bank  of  England.  Easter  Term« 
1846. 

^neen'f  VcnrD  Vractfrt  CTonrt. 

JUDGMENT   AS     IN    CASB    OF    A   NONSUIT. — 
EXCUSE   TO   DTSCHAROE    RULE   NISI    FOR. 

An  qfidavU  stating  that,  after  notice  t^  trial 
wasgiven^  the  piaiutiff  was  admsed  that  he 
could  not  saf^  jprooeed  to  trials  hy  reason 
of  his  '^haoinjji  inadoertently  and  in  ignO' 
ranee  of  an  important  fact  in  the  cause, 
omitted  to  instruct  his  attorney,**  discloses 
suficient  cause  to  discharge  a  rule  forjudge 
mefU  as  in  case  of  a  nonsuit,  where  there 
has  been  but  one  default. 

Addison  showed  cause  against  a  rule  forjudg- 
ment  as  in  case  of  a  nonsuit,  upon  an  affidavit 


^  2  Leach,  C.  C.  732. 


by  the  pluntiff,  stating  that,  after  notice  of  trial 
had  been  given,  deponent  was  advised  that  he 
could  not  safely  proceed  to  trial  by  reason  of  his 
"  having  inadvertently,  and  in  ignorance  of  an 
important  fact  in  the  cause,  omitted  to  instruct 
his  attorney  in  due  time ;  and  that  deponent's 
claim  is  Just  and  true  in  all  respects.'*  The 
learned  counsel  submitted  that,  as  there  had 
been  but  one  default,  the  affidavit  disclosed 
sufficient  ground  for  discharging  the  rule  upon 
the  usual  peremptory  undertaking  to  try  at  the 
next  assizes. 

hawes,  contrii,  contended  that  the  affidavit 
was  evasive  and  inconsistent,  and  stated  no 
Just  cause"  within  the  meaning  of  the  statute 
giving  the  right  to  move  for  judgment  as  in 
case  of  a  nonsuit.  In  none  of  the  reported 
cases  had  the  rule  been  discharged  upon  an  af- 
fidavit so  loose  as  the  present;  and  even 
should  it  be  supposed  to  disclose  an  excuse  for 
the  attorney,  it  showed  none  for  the  plaintiff 
himself,     tleasby  v.  Poole,  3  Dowl.  162. 

Wightman,  J.  I  think  that  some  excuse  is 
shown,  and  we  do  not  look  very  critically  at 
affidavits  of  this  nature.  The  rule  must  be  dis- 
charged upon  the  usual  terms. 

Rule  discharged  accordingly. 

Metcaifey.  Tattersall.    Easter  Term,  1846. 


XnyriCB   OP  ACTION.— FISaiNO.^OWNCROV 
LAND. 

Where  a  statute  requires  notice  of  action  for 
anything  done  in  pursuance  qfit,  such  ao- 
tioe  mmst  be  given  t»  all  cases  where  theportg 
aetsunder  a  bonk  fide,  though  mistalM  hi^ 
Urf,  that  what  he  does  is  in  pursuance  of  the 
statute*  Ther^ore,  where  a  statute  enabled 
the  owner  qf  land,  or  his  servants,  to  seise 
the  rods  and  lines  of  any  pereon  unlawfulljf 
fishing  thereon,  and  the  servants  qf  P.  seitod 
the  rod  qf  a personjishimg  on  land  which 
they  believed  was  F.'s,  but  which  in  fact 
waenot. 

Held,  that  they  were  nevertheless  entitled  to 
notice  <if  action. 

Trespass  for  seizing  and  taking  certain 
fishing  rods  and  lines  of  the  plaintiff.  Plea 
not  gmlty  by  statute. 

At  the  trial  before  Parker,  B.,  at  the  Carnar- 
von assizes,  it  appeared  that  the  plcdntiff  was 
fishing  at  a  place  adjoining  the  manor  of  Colo«* 
nel  Pdham,  and  that  the  defendants,  who  were 
the  servants  of  Colonel  Pelham,  seized  the 

Elaintiff's  rods  and  lines  under  the  belief  that 
e  was  illefrally  fishing  on  Colonel  Pelham's 
land.  It  afterwards  turned  out  that  the  exact 
spot  on  which  the  plaintiff  was  fishing  did  not 
belong  to  Colonel  Pelham,  though  it  was  within 
a  foot  of  his  land.  On  behalf  of  the  defendants 
it  was  objected  that  they  were  entitled  to  notiee 
of  action  under  the  75th  section  of  the  7  &  8 
Geo.  4,  c.  29.  The  learned  judge  was  of  tiiot 
opinion,  and  directed  the  jury  to  find  for  ^e 
defendants,  reserving  leave  for  the  plaintiff  to 
move  to  enter  a  verdict  for  6/.,  if  the  court 
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should  think  the  defendaate  not  pvotacttd  hy 
the  above  act,  a  rule  nm  having  been  obtnned 
accordingly. 

YardHif  showed  cause.  Th*  34th  section  of 
the  7  &  8  Geo*  4,  c.  SQ^  enacts  ihat  If  any  per- 
Bon  shall  unlawfoUy  and  wilfully  take  or  de- 
stroy, or  attemst  to  take  or  destroy  any  fiah  in 
any  water  which  shall  be  ])rivate  property,  every 
soch  offender  being  convicted  thereof  uall  for- 
feit above  the  value  of  the  fish  a  sum  not  ez« 
ceeding  five  pounds.  The  35th  section  enacts, 
that  if  any  person  shall  at  any  time  be  found 
fishing  against  the  provisions  of  this  act,  it 
shdl  be  law6il  /er  iht  omner  of  th/B  grmmd, 
water,  or  fishery,  where  such  ofifender  shidl  be 
8o  fooad,  his  servants,  or  any  person  antho- 
riaed  bjr  him,  to  demand  from  such  offender 
any  roas,  lines,  hooks,  nets,  or  other  imple* 
ments  for  taking  or  destroying  fish  which  snidl 
then  be  in  his  possession,  and  in  case  such  of- 
fender shall  not  immediately  deliver  up  the 
same,  to  seize  and  take  the  same  flTom  him  for 
the  use  of  such  owner."  The  75th  section  "  for 
die  protection  of  persons  acting  in  the  execu- 
tion of  that  act,"  enacts  that  lul  actions  against 
any  person  for  anything  done  in  pursuanceof  the 
act  shall  be  laid  and  tried  in  the  county  where 
the  tact  was  committed,  and  shall  be  com- 
menced within  six  calendar  months  after  the 
het  committed,  and  notice  m  writing  of  sach 
action  and  the  cause  tiiAreof  shall  be  given  to 
the  defendant,  one  calendar  mcmth  t^before  the 
commencement  of  the  action."  The  73rd  sec- 
tion authorises  the  owners  of  the  property  to 
amrefacnd  any  tiffender,  which  dntinguiihes 
the  pcesent  case  £rtHn  Hcpkuu  v.  Crotoe,  4 
AdoL  &  £.  774.  Under  the  24  Geo.  2,  c.  44, 
8.  1,  it  has  been  held  that  a  magistrate  who 
means  to  act  in  the  execution  of  his  ofiice  is  en- 
titled 10  notice  of  action.  J^trd  v.  Omuton,  4 
Doug.  275.  Also,  where  a  magistrate  acts  upon 
a  suQect  matter  of  complaint  over  which  he 
laa  aathority,  bnt  which  arises  out  of  his  hiris- 
dictito.  FrtMlge  v.  ^oodbon,  1  B.  &  C.  12. 
So  where  one  magistrate  acted  alone  in  a 
matter  which  required  the  concurrence  of  two, 
it  was  held  that  he  was  acting  in  execution  of 
his  office,  and  entitled  to  notice.  WeSer  v. 
Tblnr,  9  East,  364.  An  excise  officer  is  entitied 
to  notice  of  action  for  an  ^ct  bondjide  done  in 
the  supposed  execution  of  his  duty.  Daniel  v. 
Wilton,  5  T.  R.  1.  It  may  be  stated  as  a 
^■neral  rule^  that  notice  is  necessary  in  all  cases 
m  which  the  party  had  reasonable  ground  for 
supposing  that  he  was  acting  in  the  execution, 
or  under  the  authority  of  the  particular  statute. 
cut  V.  Leoaord,  6  B.  &  C.  351. 

Jervis  and  Wdtsbff  contriL  The  principle  of 
the  cases  cite^  iSj  tliat  where  tlie  defendant  ac- 
tually ffils  the  character  to  which  the  protection 
eitenda,  he  is  entitied  to  the  benefit  of  the 
statute.  Under  the  24  Geo.  2,  c.  44,  the  pro- 
tection is  given  eo  nomine  to  justices,  and  the 
word  "person"  in  the  75th  section  of  the  7  & 
8  Geo.  4,  c.  29i  msaos  the  person  previously 
dirfgnand  in  Aa  fiard  section,  namely,  the 
*'  owner  of  the  land"  on  which  the  affenae  is 
eoounitted.    If  it  were  requisite  to  plead  the 


defence  specially,  the  defendants  could  not 
make  a  good  plea  by  alleging  that  they  believed 
they  were  the  owner  of  the  land  when  in  fact 
they  were  not.  They  cited  Jones  v.  WUliams, 
3  B.  It  C.  762  ;  Qreenway  v.  Hurd,  4  T.  R. 
653  5  BaiUMffer  v.  Ferris,  1  M.  &  W.  62a ; 
Wedffe  V.  Berkley,  6  Adol.  &  E.  663 ;  Jfcform  v. 
Smkk,  10  Adol.  &  £.  188 ;  Conn  v.  Clapperton, 
10  AdoL  &  B.  582;  Jones  v.  Qooday,  9  AL  & 
W.  736  j  Biuk  V.  Green,  4  Bing.  N.  C.  41 ; 
lAdster  v.  Borrow,  1  P.  &  D.  447;  Budd  v. 
Scott,  N«  C»  631. 

Pollock,  C.  B.  The  rule  must  be  discharged. 
It  appears  to  me  unnecessary  to  advert  to  the 
long  list  of  cases  cited.  We  ought  to  en- 
deavour to  construe  the  act  of  parliament  so  as 
to  make  the  decisions  consistent.  The  object 
of  the  clause  was  to  protect  persons  who 
really  and  honesUy  believed  that  they  acted  in 
pursuance  of  the  statute.  Every  act  consists  of 
time,  place,  and  circumstances,  and  a  variety 
of  oasea  have  decided  that  where  a  magistrate 
is  wrong  with  rsspect  to  circum8tances,^at 
where  he  does  alone  that  which  is  required  to 
be  done  by  two  mf^^istrates,  or  where  he  com* 
mits  for  twelve  months  when  he  has  only 
power  for  six  months,— he  is  protected,  pro- 
vided hQ  had  a  general  jurisdiction.  It  is  the 
same  with  respect  to  time,  and  I  do  not  see 
why  place  which  is  a  necessary  mgredient  in 
all  human  afikirs  should  not  be  within  the 
same  rale.  This  statojbe  extends  its  protection 
to  all  persons  who  act  in  pursuance  of  it,  that  is, 
bondjide  and  honestly  beUeving  themselves  to  be 
acting  under  its  provisions.  Where  a  person 
acts  strictiy  according  to  the  statute  he  does  not 
require  any  protection.  If  the  75th  clause  had 
used  similar  words  to  the  63rd,  I  should  have 
been  of  the  same  opinion,  for  I  should  have 
read  the  act  as  meaning  that  if  the  owner  of  the 
land,  acting  in  pursuance  of  the  statute,  did 
that  which  was  wrong  with  respect  to  time, 
place,  or  circumstances,  he  was  entitied  to 
notice. 

Bolfe,  B.  I  am  of  the  same  opinion.  The 
statute  extends  to  all  persons  against  whom  an 
action  is  brought  for  anything  done  in  pursu- 
ance of  it.  The  language  of  the  75th  clause  is 
general,  and  what  right  have  we  to  limit  it  ?  It 
cannot  mean  literally  what  the  words  import, 
for  in  that  case  no  notioe  would  ever  be  neces- 
sary. It  must  be  construed  that  any  person 
bondjide  acting  in  pursuance  of  the  statute  s 
within  its  protection. 

Parke,  B.  The  question  turns  upon  the  con- 
struction of  the  75tn  section.  It  must  be  con* 
strued  like  all  other  acts  of  parliament,  accord- 
ing to  its  ordinary  grammatical  sense,  unless 
such  construction  would  lead  to  manifest  ab- 
surdity. The  language  of  the  clause  is  general, 
and  the  context  shows  that  the  words,  "  in  pur- 
suance «f  the  act,"  ait  not  to  be  read  in  thdr 
strict  sense,  because  in  that  case  no  nrotection 
would  be  necessaty,  and  the  dedaed  cases 
show  that  those  words  must  be  read  as  mean« 
mg"  bondjide  believing  that  they  are  actii^ 
wShin  the  act''  Where  a  statute  gives  protec- 
tion to  persons  of  a  particular  character  as  jus- 
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tices  or  peace  officers,  under  the  24  Geo.  a,  c 
44,  they  must  act  as  such  in  order  to  he  entitled 
to  .the  henefit  of  the  statute.  In  Hopkku  y. 
Crime,  the  defendant  could  not  he  witnin  the 
protection  of  the  statute,  because  he  could  not 
have  bondjide  supposed  that  he  acted  in  the 
character  of  a  peace  officer.  In  this  case  the 
jury  have  found  that  the  defendants  believed 
that  they  were  acting  under  the  statute. 

Hughes  v.  Buckiand.     Easter  Term,  24th 
April,  1846. 


PROCEEDINGS   IN  PARLIAMENT   RE- 
LATING  TO  THE  LAW. 

Aottse  of  9L9xtfi. 

NBW   BILLS. 

Real  Property  Conveyance. — For  2nd  read- 
ing.    Lord  Brougham. 

Abolition  of  Deodands. — ^For  2nd  reading. 
Lord  Campbell.     For  3rd  reading. 

Compensation  for  Accidental  Deaths.— For 
3rd  reading.    Lord  Campbell. 

General  Registration  of  Deeds.  —  For  2nd 
reading.    Lora  Campbell. 

Game  Law  Amendment.  —  Putoffnne  i^te. 
See  the  bill,  p.  354,  ante.    Lord  Dacre. 

Duties  of  Constables,  &c. — In  Select  Com- 
mittee. -  See  the  bill,  p.  341,  ante,  Duke  oC 
Richmond. 

Religious  Opinions  Relief.  —  Committee. 
Lord  Chancellor. 

Charitable  Trusts.  — For  2nd  reading.  Lord 
Chancellor.    See  the  bill,  p.  432,  ante. 

Punishment  for  deterring  Prosecutors,  Wit- 
nesses, &c. — In  Committee.  See  the  bill,  p. 
472,  ante.    Lord  Denman. 

Real  Property  Burdens.— In  Select  Com- 
mittee. 

Metropolitan  Buildings. — ^For  2nd  reading. 
See  the  bill,  p.  426,  ante. 

Railway  Companies  Dissolution. — For  3rd 
reading.    Lord  Dalhousie. 

Railway  Deposits. — In  Committee. 

Commons  Inclosure. — For  3rd  reading. 

Insolvent  Debtors'  Act  Amendment. — For 
2nd  reading.    Lord  Brougham. 

Real  Property  Registration, 

Petitions  against  the  bill  from  the  attorneys 
of  Liverpool. 

Aottse  of  Commons. 

NKW   BILLS. 

Administration  of  Criminal  Justice.— To  be 
reported. 

Insolvent  Debtors,  (India).    In  committee. 

Bankruptcy  and  Insolvency. — For  2nd  read- 
imi^.  20th  May.  See  the  biU,  p.  569,  ante. 
Mr.  Hawes. 

Roman  Catholics'  Relief. — Re-committed. 
See  the  bill,  p.  402,  ante.    Mr.  Watson. 


Small  Debt  Courts: 
Salford,     . 
Somerset,  ^ 
Northampton, 

Birkenhead.    For  2nd  reading. 
St.  Austdl.    Re-committed. 
Friendly   Societies.  —  Passed.     Mr.  T.  S. 
DuncomM. 

Pbor  Removal.  —  In   Committee.      Sir  J. 
Graham.    See  analysis  of  the  bill,  p.  473,  amte,' 
Highway  Laws  Amendment.— For  2nd  read- 
ing.    Sir  James  Graham. 

Corresponding  Societies,  Lectures,  &c.    Mr. 
T.  S.  Duncombe. 
Metropolis  Interments.    Mr.  Mackinnon.    . 
Commons    Inclosure.  —  Passed.       Sir  J. 
Graham. 


THE  EDITOR'S  LETTER  BOX. 


Tlie  new  Roles  and  Regulations  relating  to 
the  Examination  and  Admission  of  Attorneys 
in  the  Common  Law  Courts  are  stated  at  p. 
20,  ante.  These  rules  vary  from  those  of  Hilary 
Term,  1836,  in  that  they  are  founded  upon 
and  recite  the  act  of  6  fi  7  Vict.  c.  73,  instead 
of  the  old  i^ealed  acts ;  they  also  increase  the 
number  of  examiners  from  12  to  16,  and  re- 
quire 6  instead  of  3  days'  notice  before  the 
term.  The  time  during  which  the  examiners* 
certificate  operates  is  continued  to  two  terms 
after  the  examination  in  lieu  of  one. 

The  rule  relating  to  the  renewal  of  certificates 
shall  be  given  next  week. 

We  fear  there  is  no  possibility  of  obtaining 
a  fair  hearing  9i present  of  the  question  of  the 
Annual  Certificate  Duty.  It  is  however  of  the 
nature  of  a  tax  upon  justice,  and  must  be  re- 
pealed ere  long. 

The  suggestion  of  examination  prises  is  again 
revived,  but  we  still  doubt  the  expediency  of 
the  measure. 

The  recommendations  for  the  amendment  of 
the  Poor  Removal  Bill  shall  be  considered. 

The  letter  of  "  X.  Y."  on  the  7  &  8  Vict  c. 
96,  the  Bankruptcy  and  Insolvency  Act,  shall 
receive  early  attention. 

A  correspondent,  ("  V.  L.,")  suggests  the 
utility  of  information  regarding  the  publication 
called  "The  Unclaimed  Dividend  Books  of  the 
Bank  of  England,  &c.  W.  Strange,  21,  Pater 
Noster  Row,"  stating  whether  it  is  what  it  pro- 
fesses to  be.  We  shall  be  glad  to  receive  any 
hints  on  the  subject. 


Wi)t  liegal  (!^()0er\iet« 
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Pertinety  et  nesdre  malnm  est,  agitamua.' 
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TAXES   ON  THE   ADMINISTRA- 
TION OF  JUSTICE. 

The  enormous  grievance  of  the  imposts 
levied  CD  the  Suitors  in  our  Courts  of  Law 
and  Equity  at  every  stage  of  an  action  or 
suit,  at  length  seems  likely  to  undergo 
a  therough  inquiry  and  revision.  We 
have  done  all  in  our  power  to  keep  the  at- 
tention of  all  parlies  alive  to  the  vnagnitude 
of  the  evil.  During  the  progress  of  the 
law  reforms  of  the  kist  and  present  reigns, 
extending  over  a  period  of  more  than  15 
years,  we  have  from  time  to  time,  in  season 
a|)d.. (perhaps)  out  of  season,  urged  the 
abolition  of  legal  sinecures  and  the  reduc- 
tion of  the  fees  which  bar  every  door  of 
justice  throughout  the  kingdom. 

Moreover,  we  have  constantly  urged, 
that  whatever  may  be  the  proper  amount 
of  compensation  to  those  whose  offices  are 
abolished,  because  they  are  useless,  —  or 
the  proper  salaries  for  the  officers  who  effi- 
ciently discharge  useful  duties, — ^the  com- 
pensations and  salaries  shpuld  all  be  borne 
on  the  shoulders  of  the  state,  and  not  of  the 
unfortunate  suitors.  The  due  culministra- 
turn  of  the  laws  is  an  equally  important 
duty  with  their  wise  enactment ;  and  the 
judicial  department  <eught  as  well  to  be 
maintained  out  of  the  public  revenues  as 
the  military  or  any  other  branch  of  the 
public  service. 

We  contend  tliat  no  fees  whatever  should 
be  exacted  for  paying  the  salaries  of  the 
judges  and  officers  of  the  courts.  It  is  ad- 
mitted, indeed,  that  the  judges  of  the  land 
should  be  paid  by  the  state,  just  as  it  pays 
its  ministers,  its  field-marshals  and  ad- 
mirals. We  hold  also,  that  whilst  all  the 
political  aSaxxs  of  government,  their  clerks 
and  subalterns,  are  paid  from  the  public 
purse,  so  should  the  judicial  staff  from  the 
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Lord  High  Chancellor  to  the  lowest  door- 
keeper. 

The  time  was  when  there  was  a  plausible 
pretext  for  official  fee-taking.  In  the  old 
halls  or  offices  of  justice,  there  were  sta- 
tioned certain  officers  called  side  clerks, 
whose  desks  were  arranged  along  these 
ancient  entrances  to  the  several  coqrts^and 
these  clerks,  upon  the  instructions  brought 
them  by  the  suitors  or  their  attorneys, 
actually  prepared  the  writs  and  pleadings, 
and  entered  them  on  record.  Now  these 
things,  one  and  all,  are  done  by  the  attor- 
neys and  paid  by  the  suitors  who  retain 
them.  Why  should  they  also  pay  large 
fees  merely  for  marking  or  stamping  the 
proceedings  ?  a  small  fee  might  be  paid  at 
the  commencement  of  the  suit,  another  on 
entering  it  for  trial  or  hearing,  and  a  third 
on  the  judgment  or  decree  and  execution. 
These  would  be  sufficient  to  authenticate 
the  principal  proceedings  in  a  cause.  Even 
now,  the  officer  who  receives  the  fee  is  not 
responsible  for  the  accuracy  of  the  process 
or  pleading  which  he  signs  or  enters.  The 
whole  responsibility  rests  on  the  attorney, 
who  is  for  all  these  purposes  an  officer  of 
the  court,  (thpugh  selected  by  the  client,) 
and  liable  for  roal-practice  to  be  punished 
by  removal  from  the  rolls  or  mulcted  in 
costs. 

These  remarks  are  called  forth  by  the 
debate  in  the  House  of  Commons,  which 
took  place  on  the  7th  instant,  on  Mr. 
Watson  8  motion  for  a  select  committee,  1st 
to  inquire  into  the  nature  and  extent  of  the 
taxation  of  suitors  by  the  collection  of  fees 
in  the  courts  of  law  and  equity,  and  into 
the  propriety  of  the  continuance  thereof; 
and  2nd,  to  inquire  into  the  orders  for  con- 
pensation  made  by  the  Lord  Chancellor  to 
the  six  clerks,  sworn  clerks,  &c.  under  the 
5  &  6  Vict,  c  103. 
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The  first  part  of  the  motion  might, 
in  all  probability,  have  been  carried  un- 
animously, if  Mr.  Watson  would  have  ac- 
cepted it.  For  not  only  the  Secretary  of 
State  for  the  Home  Department  but  the 
Prime  Minister  himself,  most  distinctly 
and  strongly  assented  to  the  propriety  of 
the  investigation,  and  the  latter  emphati- 
cally promised  the  cordial  concurrence  of 
the  government. 

It  is  much  to  be  regretted^  that  Mr 
Watson  did  not  accept  this  boon,  and  pro 
ceed  at  once  to  the  useful  and  important 
part  of  the  inquiry.  Whether  the  Chan< 
eery  Compensations  were  rightly  computed 
or  not,  is  a  very  small  matter  compared 
with  the  great  question  of  fees,  which 
amount,  ae  we  believe,  to  nearly  a  million 
of  money  annually — from  which  the  suitors 
(and  the  practitioners  who  advance  them) 
ought  to  be  relieved.  The  payment  of  20 
or  30  thousand  a  year  for  a  few  years  is 
BOt  now  worth  talking  about,  when  we  are 
upon  the  great  question  of  the  taxes  upon 
justice  in  all  the  courts  throughout  the 
empire. 

Mr.  Watson,  on  introducing  this  part  of 
his  motion,  said : — 

The  taxation  of  suitors  in  courts  of  justice  was 
a  matter  of  the  greatest  importance  to  the  public 
al  large.  The  first  part  of  his  motion  related  to 
the  taxation  of  suitors  in  the  courts  of  law  and 
eauity,  embracing  the  criminal  courts  and  courts 
ot  quarter  sessions  throughout  the  country,  and 
the  j^jplication  of  the  fees.  The  svstem  of  tax- 
ing suitors  in  courts  of  justice  had  only  ex- 
isted  for  some  three  or  four  centuries ;  but  now 
it  was  universal  in  all  courts  throughout  the 
kingdom.  No  suitor  could  resort  to  the  Court 
of  Chancery  without  being  subject  to  very 
faaavy  taxation ;  and  the  house  might  be  sur^ 
prised  when  he  told  them,  that  though  an  at- 
tempt had  been  made  to  get  rid  of  the  system 
of  payment  by  fees,  there  were  no  less  than 
from  300  to  400  persons  of  the  courts  of  law 
and  equity  who  derived  their  emoluments 
from  fees  paid  to  the  court  or  themselves. 
No  step  could  be  taken  in  any  proceedings 
in  the  courts  of  law  and  equity  without  the 
payment  of  some  fees.  The  house  would 
oe  still  more  surprised  when  he  informed 
them  that  there  was  no  check  or  control  on  the 
receivers  of  those  fees  in  courts  of  justice.  In 
some  instances  an  oath  for  the  honest  perform- 
ance of  their  duty  was  taken  by  the  officers ; 
but  this  was  only  the  case  in  some  courts,  and 
there  was  no  really  efficient  check  upon  the 
persons  by  whom  the  fees  were  received, 
the  officers  of  courts  of  justice  were 
s — a  practice  which  he  regarded  as 
'^'^  pngest  objection,  and  he  there- 
the  house  to  appoint  a  com- 
into  the  subject.  But  there 
;iple  involved  m  4hit  questioB, 


and  one  that  demanded  serious  consideration, 
— whether  it  was  right  to  tax  euitors  at  all  in 
courts  of  justice  ?  One  argument  used  in 
favour  of  the  practice  was,  that  the  object  of 
allowing  fees  to  be  taktn  in  courts  of  justice 
was  to  prevent  parties  from  engaging  unneces- 
sarily in  le^^al  procee^ngs.  He  could  assure 
the  house  that  there  was  no  reason  for  keepini^ 
up  the  system  of  fees  on  that  ground,  for 
enough  of  expense  in  the  payment  of  lawyers 
and  other  necesssary  items  would  remain 
to  make  litif^ation  abundantly  expensive.  The 
amount  derived  from  fees  was  between  300,000/. 
and  400,000/.  a  year,  and  a  grant  was  made 
from  the  consolidated  fund  towards  defrayinf^ 
the  expenses  of  the  courts  of  law  of  290,00O/.» 
making  the  annual  expense  of  mantaining  our 
judicial  establishments  upwards  of  600,000/. 
Under  this  system  of  fees,  vast  sums  of  money 
had  been  paid  to  persons  who  held  sinecure 
offices.  He  thoup^ht  that  this  monstrous  sys- 
tem of  establishmg  sinecures  in  courts  of 
justice  could  not  be  too  strongly  condemned. 

Sir  Jame9  Graham  said,  '<he  should 
himself  have  entertained  no  objection  to 
the  first  part  of  the  motion,  for  he  con- 
ceived that  a  general  inquiry  into  the  state 
of  the  fees  in  the  courts,  both  of  common 
law  and  equity,  might  very  reasonably  be 
entered  into;*'  and  after  defending  the 
compensations  allowed  by  the  Lord  Chan- 
cellor, repeated  at  the  close  of  his  speech 
that  "  on  any  other  occasion  he  would  have 
been  ready  to  agree  to  the  appointment  of 
a  general  committee  on  fees.'' 

Mr.  Buller  considered  the  case  under  diSi* 
cussion  to  be  one  on  which  fuU  inquiry  and  aa 
efiectual  report  were  demanded  in  justice  to  the 
people  of  England.  He  regretted  that  such  a 
question  had  heen  mixed  up  with  the  consider- 
atiott  of  an  act,  which  it  must  be  admitted  was 
now  irremediable.  After  dwelling  on  the  lead* 
ing  points  of  the  Chancery  Compensalbns,  and 
observing  that  the  motion  would  tend  to  pre- 
vent  the  fuller  and  more  general  inquiry  into 
the  whole  system  of  fees  in  the  courts  of  law 
and  equity,  he  expressed  his  delight  at  the 
assurance  of  the  right  hon.  baronet,  that 
the  government  was  disposed  to  sanction  the 
fullest  inquiry  into  all  the  abuses  of  the  systsm 
of  taking  fees  upon  Utigation  in  this  country, 
which  was  opposed  to  every  principle  ofjusHee. 
Was  a  man  who  had  the  misfortune  to  be  in- 
volved in  litigation  in  the  courts  of  law  or 
equity,  which,  from  the  cumbrous  and  intricate 
nature  of  their  forms,  was  quite  expensive 
enough,— was  he  to  become  the  subject  of  tax* 
atiooy  to  pay  all  the  expenses  of  that  adminis- 
tration (^  justice  which  was  for  the  benefit  o£ 
the  conununity  at  large  ?  This  was  a  mon- 
strous iniquity :  he  wondered  how  it  was  left 
for  him  to  denounce  it  in  the  year  1846,  in  the 
most  civilized  country  in  Europe.  Was  it  just 
in  principle  ^at  the  expenses  of  the  state  should 
be  paid  out  of  the  pockets  of  the  cifiisiu  m 
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their  courts  of  justice  ?  They  ought  to  gtrip 
litigation  of  all  unnecessary  expense.  The  ad- 
ministration of  justice  ought  to  be  at  the  ex 
pense  of  the  state.  There  were  great  objection^ 
to  the  sytttem  of  fees  on  litigation,  besides  its 
general  iniquity.  One  was  the  larpre  number 
of  persons  mr  whom  they  were  collected ;  in 
the  Court  of  dhancery,  100  persons  were  trusted 
to  collect  158,554^.  per  annum.  Ther  had  no 
check  upon  them  bat  an  oath,  and  tneir  own 
honour.  In  the  common  law  courts  it  was 
still  worse;  the  fee-takers  there  also  were  100 : 
they  collected  150,000/.  a  year,  and  had  no 
check  at  all,  not  even  that  of  an  oath.  They 
took  the  fees  that  were  brou^rht  to  them  and 
returned  what  they  pleased.  It  was  certain 
that  300,0001.  a  year  were  levied  from  the  pub- 
lic ;  how  much  more  they  had  no  means  of  as- 
certaining:. He  made  no  accusation  against 
individuals,  but  there  was  an  impression  abroad 
that  the  facilities  thus  given  for  abuses  had  been 
taken  advantage  of,  and  that  there  had  been 
cases  of  persons  taking  fees  and  returning  to 
the  court  only  a  proportion  of  the  amount  re- 
ceived. Whether  the  accusation  was  just  or 
not,  it  was  a  scandal  to  this  country  that  there 
should  enst  in  the  courts  of  justice  a  system 
which  laid  public  functionaries  open  to  a  charge 
of  this  kind.  It  was  not  only  the  fee-takers 
whom  this  corrupt  system  affected  injuriously. 
l^e  fees  were  paid  in  small  sums  by  persons 
over  whom  the  solicitor  had  no  check ;  what 
fecilities  for  fraud  were  thus  opened  between 
the  fee-payers  and  receivers  it  was  utterly  im- 
possible to  say.  On  that  account  he  would  do 
away  with  the  system  altogether. 

The  most  important  of  all  the  speeches 
on  the  subject  was  that  of  Sir  Robert 
Peei^  whose  words  we  shall  quote  ver- 
batim from  The  Times  of  the  8th  instant, 
He  said — 

"  It  is  the  earnest  wish  of  the  govern- 
ment that  there  should  be  an  effectual  inquiry 
into  the  mode  in  which  the  officers  of  courts 
of  justice  are  paid,  by  means  of  f6cs,  for  the 

Surpose  of  ascertaining  the  opinion  of  the 
ouse,  and  of  establishing  a  permanent  check 
by  the  house  agunst  the  future  and  undue 
increase  of  those  fees.  So  much  for  the  pre- 
MBt ;  and  as  to  the  future,  I  cannot  but  think 
that  the  house  ought  to  adopt  the  same  course. 
I  well  recollect,  when  I  was  Secretary  of  State 
for  the  Home  Department,  mv  impressions 
with  respect  to  compensations  for  loss  of  of- 
ficesx  and  before  I  •entered  that  department, 
when  I  was  chief  sed^etary  to  the  Lord  -Lieu- 
tenaot  of  Ireland^  I  recollect  I  was  much  im- 
pressed with  the  magnitude  of  the  abuse,  and 
I  was  always  afraid,  when  you  were  making 
oompensatk>n  for  offices,  you  did  little  good  if 
vou  did  not  make  provision  against  the  future 
levy  of  fees.  But  I  must  sav  that  as  far  as 
my  experience  goes,  it  is  utterly  impossible  to 
<mltin  any  real  reform  unless  you  act  liberally 
towards  those  who  hold  the  offices;  and  it 
has  been  well  observed  by  an  hon.  gentleman. 


in  a  speech  which  shows  that  the  house  may 
expect  much  information  from  him,  that  if  you 
apply  to  the  parties  interested  for  information, 
and  who  could  give  you  most  important  infor- 
mation, you  never  would  receive  it  if  (here 
was  a  strong  impression  up  m  the  minds  of 
those  gentleman  that  you  would  act  with  nig- 
gardliness or  illiberality  towards  them ;  and 
the  house  has  always  manifested  a  desire  to 
act  with  liberality  towards  vested  interests.  I 
must  say,  with  respect  to  the  system  of  per- 
sons receiving  from  offices  in  courts  of  justice 
incomes  which  you  do  not  give  to  officers  with 
the  highest  responsibility,  which  you  do  not 
give  to  judges,  or  to  ministers,  and  to  other 
high  functionaries,  I  do  not  hesitate  to  say  it 
is  a  great  abuse  to  allow  such  large  incomes 
to  be  paid  to  subordinate  officers  by  suitors 
for  justice.  At  the  same  time,  I  do  not  think 
it  would  be  proper  to  hold  out  a  prospect  of 
the  proposition  of  the  honourable  and  learned 
member  for  Liskeard  being  acceded  to,  and 
say  that  the  total  amount  of  the  expense  of 
litigation  should  be  paid  by  the  public.  I  am 
afraid  this  would  lead  to  a  greater  evil,  and  if 
any  person  who  thought  he  had  a  claim  were 
to  be  able  to  maintain  it  at  the  expense  of  the 
public,  I  am  afraid  it  would  give  a  dangerous 
encouragement  to  litigation;  and  I  put  it  to 
the  house,  if  the  whole  expense  of  litigation 
were  to  be  defrayed  out  of  the  public  purse» 
whether  I  should  not  be  justified  m  despairing 
of  the  treasury  being  able  to  bear  the  burden. 
So  far  as  respects  future  cases  of  compensa* 
tion  for  loss  of  offices;  with  regard  to  the 
amount  of  compensation,  I,  on  the  part  of 
government,  am  aware  of  no  objection  to  the 
most  effectual  inquiry,  and  I  have  no  hesita* 
tion  in  giving  an  assurance  that  ffovernmrnt 
will  be  prepared  to  cause  such  inqmirjf  to  be 
instituted  in  future,*^ 

Whilst  we  rejoice  in  receiving  this  dis- 
tinct promise  from  the  Prime  Minister, 
which  gives  assurance  that  a  large  portion 
of  the  fees  will  be  reduced — ^by  means,  we 
presume,  of  transferring  the  salaries  of 
judges  and  some  other  high  officers  from 
the  fee  to  the  consolidated  fund,  —  we 
hope  the  matter  will  not  stop  there ;  but 
that  ultimately  the  suitor  will  be  relieved 
from  all  official  fees  whatever,  whether  in 
the  way  of  salary  for  the  future  or  com- 
pensation for  the  past. 

The  notion  that  litigation  would  in- 
crease improperly,  if  the  fees  were  aboi- 
lished,  is  founded  on  a  very  extraordinary 
mistake.  No  one  proposes  that  in  civil 
proceedings,  as  in  criminal,  the  suitors 
should  be  paid  all  their  costs  and  ex« 
penses.  We  ask  only  that  the  large  and 
frequent  tolls  exacted  on  the  road  to  the 
court  should  be  abolished.  The  suitors 
are  willing  to  pay  for  the  carriage  of  the 
cause,  ior  their  own  expenses,  and  their 
1  D  2 
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witnesses,  their  counsel  and  attorneys. 
Surely  the  charges* for  the  attorney's  ser- 
vices, and  the  fees  |iaid  to  counsel,  and 
the  loss  of  time  and  expenses  of  witnesses, 
will  ever  be  a  sufficient  barrier  against 
excessive,  or  the  temptation  of  improper 
litigation. 

Besides,  when  the  government  appears 
to  be  yielding  to  the  partial  outcry  for 
cheap  law,  and  carrying  it  to  every  man's 
own  door,  it  is  very  inconsistent  to  hesi- 
tate in  abolisliing  these  exactions,  lest 
litigation  should  increase !  Surely  the 
very  purpose  of  local  courts  is  to  afford 
facilities  in  the  prosecution  of  claims,  and 
yet  whilst  the  worst  kind  of  litigation  is 
thus  encouraged,  on  the  pretext  that  the 
superior  courts  are  too  expensive,  the 
diminution  of  the  burdensome  fees  in 
these  courts  is  opposed,  because  it  will 
tend  to  increase  the  number  of  suitors. 
Further  discussion,  we  trust,  will  set  the 
question  in  its  true  light. 

It  is  well  remarked  in  The  Times  of 
the  8th  inst.  that 

•  ''  It  is  usual  to  lay  the  blame  entirely  on 
the  shoulders  of^  the  profession,  and  naturally 
enough,  since  the  attorney's  bill  contains,  be- 
sides his  own  charges,  all  the  fees  he  has  ad-, 
vanced  on  his  client's  account.  The  suitor' 
looks  only  at  the  6um  total,  and  confounds 
the  whole  together ;  but  if  he  will  read  the 
items,  he  will  find  that  not  a  few  of  them  are 
tribute  paid  to  the  officers  of  the  court.  We 
are  not  prepared  to  say  that  all  charges  upon 
the  admmistration  of  justice  ought  to  be  abo- 
lished, but  it  is  clear  that  the  fees  at  present 
exacted  are  bevond  all  measure  exorbitant.  It 
is  quite  enough  to  look  at  the  -large  incomes 
^hat  have  been  derived  from  them  by  a  whole 
host  of  masters,  and  registrars,  and  clerks,  to 
form  a  pretty  just  estimate  of  the  tax  imposed 
.  upon  the  suitor.  This  tax,  it  must  not  be  for- 
gotten, still  continues.  In  abolishing  some 
offices  and  reducing  the  emoluments  of  all, 
the  fees,  it  is  needful  to  observe,  are  neither 
aboiijshed  nor  reduced.  They  will  still  be 
.paid,  and,  under  the  present  system,  must  be 
paid,  to  form  a  fund  for  the  payment  of  the 
salaries.  The  piJl)lic,  therefore,  has  gained 
nothing  by  the  recent  alterations,  of  which  we 
have  heard  so  much.  'Hieir  relief  is  to  come, 
and  Sir  Robert  Peel  pledged  himself  last  night 
that  it  shall  come." 


ATTORNEY'S    AND    SOLICITORS 
ACT. 


C0NNE:iION    OF    LETTERS,    WITH    BILL    OF 
COSTS    INXLOSED   THEREIN. 

.     The  Stat.  7  &  6  Vict.,  c.  73,  s.  37,  re- 
quires that,  at  least  a  month  before  the 


commencement  of  an  action,  a  bill  of 
costs  shall  have  been  delivered  to  <*the 
party  to  be  charged  therewith,**  or  sent 
by  post  to,  or  lefl  for  him  at,  his  counting- 
house,  office  of  business,  &c.,  which  hill 
shall  either  be  subscribed  with  the  proper 
hand  of  such  attorney,  "  or  be  inclosed  ia 
or  accompanied  by  a  letter  subscribed  in 
like  manner  referring  to  such  bill." 

The  question  whether  there  had  been 
a  sufficient  compliance  with  this  provision 
of  the  statute,  arose  in  a  case  lately  re- 
ported,* and  determined  by  Mr.  Justice 
Wightman,  whilst  sitting  in  the  Bail 
Court.  The  costs  were  incurred  in  re* 
spect  of  the  estate  of  an  insolvent  named 
Hiles,  and  the  bill  was  forwarded  (through 
the  post-office)  by  Mr.  Taylor,  a  London 
attorney,  to  Mr.  Hodgson,  an  attorney  in 
the  country,  headed — "  Assignee's  costs, 
not  taxed  up  to  the  filing  the  last  ac* 
count."  The  bill  was  inclosed  in  a  letter 
in  these  terms : — "  Re  Hiles.  Dear  Sir, — 
I  lierewith  beg  to  send  you  the  bill  of 
costs  herein,  and  shall  be  obliged  by  your 
sending  me  a  cheque  for  20/.,  which  will 
be  about  my  charges,  in  the  most  trouble- 
some and  disagreeable  business  I  ever 
had,  &c.  Yours  truly,  George  H.  Tay- 
lor.    To  R.  H.  Hodgson,  Esq.,"  &c. 

The  objection  taken  at  the  trial,  ftsid 
subsequently  urged  in  support  of  a  rule 
for  a  new  trial  was,  that  under  the  6  &  7 
Vict.  c.  73,  s.  37,  the  name  of  the  party 
sought  to  be  charged  should  appear  on  the 
face  of  the  bill  itself,  that  the  bill  sent  in 
this  case  had  r.o  heading  from  which  it 
would  appear  that  the  defendant  was  the 
party  chargeable,  and  that  the  hccompaViy- 
ing  letter  could  not  be  looked  at  to  supply 
the  defect  by  connecting  the  bill  with  its 
contents.  On  the  other  hand  it  was  urged, 
that  the  words  "  to  be  charged  therewith," 
in  the  37tli  section,  do  not  necessarily  im- 
port that  the  bill  itself  was  to  contain  evi- 
dence of  the  fact,  which  might  be  gathered 
from  the  letter  in  which  the  bill  was  in- 
closed. 

Mr.  Justice  Wightmatii  af^er  taking  time 
for  consideration,  was  pf  opinion,  that  the 
letter  taken  in  connilcion  with  the  bill, 
left  no  doubt  as  to  the  person  charged. 
Tlie  only  question  therefore  was,  whether 
the  plaintiff  was  entitled  to  read  the  letter 
and  the  bill  together,  to  show  who  was  the 
parly  charged  ?  The  37th  sect,  enabled 
the  plaintiff  to  connect  the  letter  and  the 
bill,  if  the  latter  was  referred  to,  to  show 
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that  there  was  a  sufficient  signature,  and  it 
seemed  to  him  sufficient  under  the  act,  if 
the  bill  and  the  letter  together  showed  who 
was  the  person  to  be  charged.**  The  rule 
for  a  new  trial  was  therefore  discharged. 


LEADING  CASES  IN  CONVEYANCING. 

SoMs  of  the  old  leading  cases,  still  in  full 
force,  and  ererctsing  an  important  sway  on  the 
present  practice,  are  familiarly  known  by  name, 
but  their  precise  effect,  with  the  subsequent  de- 
cisions, are  not  remembered  or  easily  referred  to, 
and  yet  are  very  material  both  to  the  prac- 
titioner and  the  student.  We  purpose,  there- 
fore, to  make  a  selection  from  these  cases,  and 
for  the  present  shall  take  those  which  relate  to 
the  Law  of  Property  and  Conveyancing,  and 
probably  follow  them  by  others  on  Equity  and 
Common  Law.  Some  leading  Statutes  with 
Notes  may  proceed  contemporaneously. 

We  commence  with  one  of  very  general  ap- 
plicability in  leasehold  transactions,  viz.  :  — 
Dumpor's  ease,  at  which  Lord  Mansfield  said, 
(4  Taunt.  736,) /'the  profession . had  always 
wondered,  but  it  had  been  the  law  so  many 
centuries,  that  they  could  not  now  reverse  it ;" 
and  Lord  Eldon  (U  Ves.  1^3)  observed,  "  that 
though  Dumpor's  case  always  struck  him  as 
.  extraordinary,  it  was  the  law  of  the  land." 

After  stating  the  case  itself,  from  Seijeant 
Wilson's  Edition  of  Coke's  Reporte,  we  shall 
give  the  points  decided  in  all  the  other  cases 
bearing  on  the  subject  in  chronological  order. 


DUMPOR'S   CASE. 

HiL  45  ^is.,  in  the  King's  Bench.    Coke's 
Reports,  part  4,  p.  119. 

A  condUum  not  to  alien  without  licence,  is  (fe- 
iermined  by  the  first  hcence. 

In  trespass  between  Dumpor  and  Symms  * 
upon  the  general  issue,  the  jurors  gave  a  special 
verdibt  to  this  effect :— the  president  and 
scholars  of  the  College  of  Corpus  Christi,  in 
Oxford,  made  a  lease  for  years  in  anno  10  Eliz., 
of  the  land  now  in  questioji,  to  one  Bolde : 
proviso  that  the  lessee  or  his  assigns  should  not 
aliem  the  premises  to  any  person  or  persons,  with- 
out  the  licence  of  the  lessor.  And  afterwards 
the  lessors  by  their ^eed,  anno  13  Eliz.,  licensed 
'  the  lessor  to  alien,  or  demise  the  land,  or  any 
part  of  it,  to  any  person  or  persons  quibuscun- 


que.    And  afterwards,  anno  15  Eliz.,  the  lessee  -^ 
assigned  the  term  to  one  Tubbe,  who  by  his 
last  will  devised  it  to  his  son,  and  by  the  same 
will  made  his  son  executor  and  died.     The 
son  entered  generally,  and  the  testator  was  not 
indebted  to  any  person,  and  afterwards  the  son 
died  intestate,  and  the  ordinary  committed  ad- 
ministration to  one  who  assigned  the  tenn  to 
the  defendant.^    The  president  and  scholars, 
by  warrant  of  attornev,  entered  for  the  condi- . 
tion  broken,  and  maae  a  lease  to  the  plaintiff 
for  21  years,  who  entered  upon  the  defendant, 
who  re-entered,  upon  which  re-entry  this  action 
of  trespass  was  brought :  and  that  upon  the 
lease  made  to  Bolde,  me  yearly  rent  of  33«.  4d. 
was  reserved,  and  upon  the  lease  to  the  plain- 
tiff, the  yearly  rent  of  22«.  was  only  reserved. 
And  the  jurors  prayed  upon  all  this  matter  the 
advice  and  direction  of  the  court,  and  upon  this 
verdict  judgment  was  given  against  the  plain- 
tiff. And  in  this  case  divers  points  were  debated 
and  resolved:  —  Ist.  That  the  alienation  by 
licence  to  Tubbe  had^  determined  the  con- 
dition, so  that  no  alienation  which  be  ought  * 
afterwards  make  could  break  the  proviso,  or 
give  cause  of  entry  to  the  lessors,  for  the  lessors 
could  not  dispense  with  an  alienation  for  one 
time,  and  that  the  same  estate  should  remain 
subject  to  the  proviso  after.    And  although  the 
proviso  be,  that  the  lessee  or  assigns  shall  not 
alien,  yet  when  the  tosMis  lieeaee  tke  lessee  to 
alien,  they  shall  never  defect,  by  force  of  the 
said  proviso,  the  term  which   is   absolutely 
aliened  bv  their  licence,  inasmuch  as  the  assig- 
nee has  toe  same  term  which  was  assigned  by 
their  assent :  so  if  the  lessor  dispense  with  one 
alienation,  they  thereby  dispense  with  all  aliena- 
tions after ;  for  inasmuch  as  by  force  of  the 
lessor's  licence  and  of  the  lessee's  assignment, 
the  estate  and  interest  of  Tubbe  was  absolute, 
it  was  not  possible  that  his  assignee  who  has 
his  estate  and  interest  shall  be. subject  to  the 
condition:    and  as  the   dispensation  of  one 
alienation  is  the  dispensation  of  all  others,  so  it 
is  as  to  the  persons,  for  if  the  lessors  dispense 
with  one,  all  the  others  are  at  Uberty.    And 
therefore  it  was  adjudged,  Tnn.  28  Eliz.  Rol. 
256,  in  Com.  Banco  inter  Leeds**  andCromp- 
ton,  that  where  the  Lord  Stafford  made  a  lease 
to  three,  upon  condition  that  they  or  any  of 
them  should  not  alien  without  the  assent  of  the 
lessor,  and  afterwards  one  alienated  by  his  as- 
sent, and  afterwards  the  other  two  without 
licence,  and  it  was  adjudged,  that  in  this  case 
the  condition  being  determined  as  to*  one  per- 
son, (by  the  licence  of  the  lessor,)  was  de- 
termined in  all.    And**  Popham,  Chief  Justice, 
denied  the  case  in  16  Elis.  Dyer,'  334;  that  if 


^  It  seems  to  have  been  overlooked  in  this 
cue,  both  in  the  alignment  and  judgment,  that 
at  the  bill  was  Cor  agency  business,  the  plaintiff 
was  not  bonnd  to  deliver  a  signed  bill,  &c. 
See  m  re  Qedge^  Leg.  Obs.  vol.  30,  p.  45;  2 
DowL  &  L.  915. 

*  Co.  Eot.  6a4,  pi.  22 ;  Cr.  EL  815,  816. 


*»  See  3  Wilson,  234. 

«  1  Roll.  Rep.  70,  390;  1  Roll.  422,  471; 
2  Bulst.  291 ;  Cro.  Jac.  39B ;  3  Co.  Pennant's 
case;  3  Ed.  6  Oyer  66,  a. 

^  1  RolL  472;  Cro.  El.  816;.Goedb.  93; 
Noy,  32  ;  4  Leon.  5S ;  2  Bulstr.  291. 

•  Styles,  317. 

'  Dy.  334,  pi.  32 ;  Cro.  EL  816;  Styks,  331 ; 
Moor,  205. 
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a  man  leases  land  upon  condition,  tbat  he  shall 
not  alien  the  land,  or  any  part  of  it,  without 
the  assent  of  the  lessor,  ana  afterwards  he  aliens 
part  with  the  assent  of  the  lessor,  then  he  can- 
not alien  the  residue  without  the  assent  of  the 
lessor :  and  conceived,  that  is  not  law,  for  he 
said,  the  condition  could  not  be  divided  or'  ap- 
portioned by  the  act  of  the  parties ;  and  in  the 
same  case,  as  to  parcel  whicn  was  alienated  by 
the  assent  of  the  lessor,  the  condition  is  de- 
termined; for  although  the  lessee  aliens  any 
part  of  the  residue,  the  lessor  shall  not  enter 
into  the  part  aliened  by  licence,  and  therefore, 
the  condition  being  determined  in  part,  is  de- 
termined in   all.     And   therefore   the  Chief 


not  have,  when  he  has  departed  with  the  rever- 
sion of  part,  and  with  that  reason  agrees,  litL 
80,  b. ;  and  vide  4  &  5  Ph.  &  Mar.  Dver,"  153^ 
where  a  proviso  in  an  indenture  of  lease  was, 
that  the  lessee,  his  executors  or  assigns^ 
should  not  alien  to  any  person  without  .licence 
of  the  lessor,  but  only  to  one  of  the  eons  of  the 
lessee;  and  the  lessee  died  and  his  executor 
assigned  it  over  to  one  of  his  sons,  it  is  held 
by  Stamford  and  Catlyn,  that  the  son  might 
alien  to  whom  he  pleased  without  licence  for 
the  condition,  as  to  the  son,  was  detennined, 
which  agrees  with  the  resolution  of  the  princi- 
pal part  in  the  case  at  bar.  2.  It  was  resolved, 
that  the  statutes  of  13  Eliz.  c.  10,  and  18  Elix. 


Justice  said,  he  thought  the  case  was  falsely  |c.  11,  concerning  leases  made  by  deans  and 
printed,  for  he  held  that  it  was  not  law.  Nota  chapters,  colleges,  and  other  ecclesiastical  per- 
reader  Pascha?,  14  Elia.  RoL  1015,  in  Com.  |  sons,  are <>  general  laws  whereof  the  court  ought 
Banco,  that  where  the  lease  was  made  by  deed  to  take  knQwledge,  although  they  are  not  found 
indented  for  21  years,  of  three **  manors.  A,  B,  |by  the  jurors,  and  so  it  was  resolved  between 
C,  rendering  rent,  for  A.  6L  for  B,  6^,  for  C.  iCIaypofe  and  Carter  in  a  writ  of  error  in  the 


King's  Bench. 
There  was  a  still  earlier  case  than  DumpoPs, 


10/.  to  be  paid  in  a  place  out  of  the  land,  with 
a  condition  of  re-entry  into  all  the  manors,  for 
default  of  payment  of  the  Faid  rents,  or  any  of 

them,  and  anerwards  the  lessor  by  deed  in-      _  ,  v,    ,  ,         « 

dented  and  enrolled,  bargained  and  sold  the  : ^^^f^  »*  ^*8  held,  that  a  proviso  that  ales 
reversion  of  one  house  and  40  acres  of  land,  t*^*"  ^\  *^*°  ^»  *«™  without  the  lessor's 
parcel  of  the  manor  of  A.  to  one  and  his  heirs,  I  pons^nt,  is  a  condition  precedent;  and  deng- 
and  afterwards  by  another  deed  indented  and  i  ^"«  >'  *«  a  breach.  Kntgbt  v.  Mory,  Cro.  Elix. 
enrolled,  bargained  and  eold  all  the  residue  to  ?^-      Michaelmas  Term,    29    and   30    Eliz. 


another  and  his  heirs,  and  if  the  second 
bargainee  should  enter  for  the  condition  broken 
or  not  was  the  question ;  and  it  was  adjudged, 
that  he  should  not  enter  for  the*  condition 
broken,  because  the  condition  being  entire, 
could  not  be  apportioned  by  the  act  of  the 


(1678.) 

From  Dumpor's  case  we  meet  with  no  other 
decision  till  1771,  when  it  was  determined  that 
a  covenant  not  to  assign,  transfer,  set  over,  or 
otherwise  do  or  put  away  the  lease  or  premises, 
does  not  extend  to  an  under  lease  for  part  of 


parties,  but  by  severance  of  part  of  the  rever- 1  ^^«  *®r™'  ^"«<^  ^-  J^^cowe  v.  Rusfby,  2  Bla, 
sion  it  is  destroyed  in  all.  But  it  was  agreed,  1 776 ;  S.  C.  3  Wills.  234 ;  T.  T.  11  Geo.  3. 
that  a  condition  maybe"  apportioned  in  two  I  ^'^^  "^-^*  c"«  ^'^^  decided  May  19,  1778, 
cases,— 1.  By  act  in  law ;  2.  By  act  and  wrong  I  ^^^-  -""^^  '«ssce  covenant  not  to  under-let  with- 
of  the  lessee.  By  act  in  law,  as  if  a  man  seised  .  °"*  ^^®  consent  of  the  lessor  under  hand  and 
of  two  acres,  the  one  in  fee,  and  the  other  in  '  1  *^»  ^''^ * PO^®**  ^^ reentiy  in  case  of  breach ; 
borough  English,  has  issue  two  sons,  and  leases  '  ^^"|!^^°^®  ^'y  ^^e  lessor  of  rent  due  after  the 
both  acres  for  life  or  years,  rendering  rent  with  i  condition  broken  with  full  notice,  is  a  waiver  of 
condition,  the  lessor  dies,  in  this  case  by  this  =  *Jj«  forfeiture.  Goodwright  ex  dem,  Walter  v. 
descent,  which  is  an  act  in  law,  the  reversion,  I  ^^'w^*  H  Cowper,  803. 
rent,  and  condition,  are  divided.  2.  By  actL,*"  ^P"^  26,  1788,  we  find  the  following:— 
and  wrong  of  the  lessee,  as  if  the  lessee  makes  [^  *  ^^^^^  contain  a  proviso  that  the  lessee  and 
a  feoffinent  of  part,  or  commits  waste"  in  part,  I*"®  administrator  shall  not  set,  let  or  assign 
and  the  lessor  enters  for  the  forfeiture,  or  re-  ?^^^'  ^^®  ^^'^^^^  ^'  ?^^^  ^^  ^^^  premises  without 


covers  the  place  wasted,  there  the  rent  and  con- 
dition shall  be  apportioned,  for  none  shall  take 
advantage  of  his  own  uTong,  and  the  lessor 
shall  not  be  prejudiced  by  the  wrong  of  the 
lessee;  and  the  Lord  Dyer,  then  Chief  Justice 
of  the  Common  Pleas,  in  the  same  case  said, 
that  he  who  enters  for  a  condition  broken,  ought 
to  be  in  of  the  same  estate  which  he  had  at  the 
time  of  the  condition  created,  and  that  he  can- 


«  Co.  Lit.  215,  a. 

*  Dyer,  308, 309,  pi.  75 ;  5  Co.  55,  b. ;  Moor 
97,98. 

*  Co.  Lit.  215,  a.;  Cro.  Jac.  390;  5  Co. 
55,  b. 

*  3  Bulstr,  154;  Co.  Lit,  2 16,  a. 

»  1  Rol.  Rep.  331 ;  Co.  Lit.  215,  a. 
■  1  Rol.  Rep.  331 J  Moor,  203. 


leave  in  writing,  on  pain  of  forfeiting  the  leaae, 
the  administratrix  of  the  lessee  cannot  under- 
let without  incurring  a  forfeiture.  A  parol 
licence  to  let  part  of  the  premises  does  not  dis- 
charge the  lessee  from  the  restriction  of  such 
a  proviso,  the  lessor's  receiving  rent  after  the 
forfeiture  is  no  waiver  unless  the  forfeiture 
were  known  to  him  at  the  time.  Roe  on  the 
demise  of  Gregson,  widow,  v.  Harrison,  2  Term. 
Reports,  425. 

This  was  followed,  on  the  4th  May,  1791,  by 
a  case  in  which  it  was  held,  that  executors  may 


»  Dy.  152,  pL  r ;  Co.  Lit.  315,  a. ;  Cro.  Elix. 
767,816. 

»  Ante,  76,  a. ;  2  Rol.  465  ;  Yelv.  106 ;  Doct. 
pi.  337,  338  ;  Noy,  124  ;  2  Brownl.  208;  Cw). 
EI.  816;  Moor,  593 ;  1  Lion.  306,  307. 
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I  of  a  IflMe  lor  fean  at  atseta,  notwith- 
standing a  proriao  or  coveoaat  that  the  lessee 
flliaU  not  aUeo.  Testator  may  provide,  that  in 
case  of  a  devolution  to  ezecotors,  they  sludl  not 
alien ;  bat  it  must  be  very  special.  Seers  v. 
Hmd^  1  Vese^,  jun.  295. 

Then  in  Nov.  1798,  where  a  lessee  who  had 
anrcaanted  not  to  lee,  set,  assifpi,  transfer  over, 
baiter,  exchange,  or  otherwise  part  with  the 
indenture,  &c.,  with  a  proviso  that  the  landlord 
might  in  such  case  re-enter,  give  a  warrant  of 
atlomey  to  confess  judgment,  on  which  the 
kaae  was  taken  in  execution  and  sold ;  it  was 
held  no  forfeiture  of  the  lease.  Doe  d.  Mitch- 
inson  v.  Carter,  8  T.  R  57. 

The  following  cases  are  from  the  last  date  to 
1811,  indnsive: 

A.  gave  by  his  will,  his  tenant-right,  which 
he  held  by  lease  to  A*,  but  not  to  dispose  of  or 
sell  it ;  and  if  he  refused  to  dwell  there,  or 
keep  it  in  his  own  possession,  then  that  /•  should 
have  his  tenant-nght  of  the  farm.  A,  having 
borrowed  money,  left  the  title-deeds  with  his 
creditor  as  a  security,  and  confessed  a  judgment 
to  secnre  the  money ;  and  having  also  given  a 
judgment  to  another  creditor  who  issued  an 
execution  against  him,  the  sheriff  sold  the  lease 
to  the  creditor  with  whom  the  deeds  were  de- 
posited, he  paying  the  d^t  of  the  pUuntiff  in 
the  execution,  and  il.  hating  left  the  premises, 
and  ceased  to  dwell  there  on  the  day  of  execu- 
tion before  the  sheriff  entered ;  HM,  that  J., 
the  remainderman  was  entitled  to  enter,  the 
estate  of  A.  having  determined  by  such  his  acts. 
Doe  d.  Duke  of  Norfolk  and  Ibbotson  v.  Hawke, 
2  East,  4d  1 .    June  29,  1 802. 

Proviso  against  assignment  without  lioence 
in  a  lease  to  the  lessee,  his  executors,  adminis- 
trators and  assigns,  not  repognant :  the  con- 
struction being  such  assigns  as  he  may  lawfully 
have,  viz.,  by  licence,  oit  by  law  as  assignees  in 
bankruptcy.  Though  bankruptcy  supersedes 
an  agreement  not  to  assign  without  licence, 
that  has  been  held  only  in  favour  of  general 
creditors ;  and  where  there  is  no  actual  lease, 
but  it  rests  in  agreement  to  grant  a  lease,  an 
indenture  cannot  have  a  spedfic  performance 
in  opposition  to  such  provision ;  and  it  is  very 
disputable,  whether  the  general  assignees  could 
obtain  it,  eren  if  there  was  no  such  provision. 
WeaikeraU  v.  Qeering,  12  Ves.  jun.  504.  May 
92,  and  July  30,  1806. 

Covenant  in  a  lease  not  to  let,  set,  or  demise 
the  premises  or  any  part,  for  all  or  any  part  of 
the  term  without  consent,  restrains  assignment. 
Vendor  upon  objection  to  the  title  sold  to  an- 
other after  notice,  that  she  would  do  so  if  the 
title  was  refused  under  a  boll  for  specific  per- 
formance, or  an  issue  or  reference  to  ascertain 
the  loss  of  the  first  purchase,  a  reference  was 
directed  upon  the  authority  of  Deitf on  v.  Stuart. 
As  to  the  principle,  qiusre.  Greenaxfaif  v. 
Adorns^  12  Veaey,  395.  May  12  and  13,  1806. 
Where  one  leased  for  21  years,  if  the  tenant, 
his  executors,  &c.  should  so  long  continue  to 
inhabit  and  dwell  in  the  fjarm-house,  and  actu- 
ally occupy  the  lands,  &c.,  and  not  let,  set, 
aisgn  over,  or  otherwise  depart  with  the  lease : 


Hdd,  that  the  tenant  having  become  bankrupt, 
and  his  assignees  having  possessed  themselves 
of  the  premises  and  sold  the  lesne,  and  the 
bankrupt  being  out  of  the  actual  possession  and 
occupation  of  the  farm,  the  lessor  might  main- 
tain ejectment  without  a  previous  re-entry,  the 
continuance  of  the  term  itself  l^ng  made  to 
depend  upon  the  lessor's  actual  occupation. 
Doed,  Lockwood  v.  Clarke,  8  East,  185.  June 
28,  1807. 

Proviso  in  a  lease  for  re-entry  upon  assign- 
ment by  the  lessee,  his  executors,  administra- 
tors or  assigns,  without  licence,  ceases  by  as- 
signment with  licence,  though  to  a  particular 
individual  Brummell  v.  Ma<^herson,  14  Vesey, 
173.    July  25,  1807. 

Relief  against  forfeiture  of  a  lease  for  breach 
of  covenant  not  extended  beyond  the  caae  of 
payment  of  money,  as  in  the  instance  of  rent, 
to  the  other  covenants,  as  to  repair.  Stat.  4, 
G.  2,  c.  28,  regulating  the  relief  of  a  tenant 
against  a  forfeiture  for  breach  of  covenant  by 
nonpayment  of  rent.  The  ground  in  Hack  v. 
Leonard,  (9  Mod.  91»)  for  retief  against  breach 
of  covenant  to  repair,  if  not  such  as  to  make 
repair  before  the  end  of  the  term  impracticable, 
—  disapproved.  Tenant  having  committed 
breaches  of  covenant  by  waste,  treating  ^e  land 
in  an  unhusband-like  manner,  &c.,  not  entitled 
to  a  specific  performance  of  an  agreement  for 
a  lease.  No  relief  against  forfeiture  by  breach 
of  covenant  not  to  assign  without  licence.  Hill 
V.  Barclay,  18  Vesey,  jun.  63.  April  30,  and 
May  13,  1811. 
Several  cases  occurred  in  1813,  viz : — 
Covenant  not  to  assign  without  licence  once 
dispensed  with,  the  condition  is  gone,  both  in 
law  and  equity ;  but  the  principle  questionafafe, 
and  not  to  be  extended,  for  instance,  to  a  mere 
act,  where  the  licence  is  to  be  in  writing. 
Mocker  v.  Tke  FOundUng  Hospital,  1  Vesey  « 
Beames,  191.    Feb.  3,  1 8 1 3. 

A  lessor  who  has  a  right  of  re-entry  reserved 
on  breach  of  a  covenant  not  to  under-let,  does 
not  by  waiving  his  re-entry  on  one  under- 
letting, lose  his  right  to  re*  enter  on  a  subse- 
(^uent  under-letting.  Nor  by  waiving  hiis 
right  to  re-enter  on  a  breach  of  covenant  to 
repair  does  he  waive  his  re-entry  on  a  subse- 
quent want  of  repairs.  Doe  d.  Boscawen  v. 
BUss,  2  Taunton,  735.    Feb.  9, 1813. 

Where  a  lease  contained  a  proviso  for  re- 
entry in  case  the  tenant  should  demise,  lease, 
grant,  or  let  the  demised  premises,  or  any 
part  or  parcel  thereof,  or  convey,  &c.  to  any 
person  whomsoever,  for  all  or  any  part  of  the 
term,  without  the  licence  of  the  lessor  in  writ- 
ing; and  the  defendant  without  such  licenoe 
agreed  with  a  person  to  enter  into  partnership 
with  him,  and  that  he  should  have  the  use  of  the 
back  chamber  and  some  other  parts  of  the  prs^ 
mises  exclusively,  and  of  the  rest  jointly  with 
the  defendant,  and  accordingly  let  him  ii^ 
possession :  Held,  that  the  lessor  was  entitled 
to  re-enter.  Doe  d.  Dingley  r.  Sales,  1  Maule 
&  Selwyn,  297.    May  8,  1813. 

If  tlie  vendor  of  a  lease,  in  which  is  a  cove- 
nant not  to  assign,  contract  to  assign  his  inter- 
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eat,  it  is  incumbent  on  him^  and  not  on  tbe 
purchaser,  to  procure  the  lessee's  licence  for  the 
assignment,  if  a  covenant  not  to  assign  contain 
an  exception  in  favour  of  assignment  by  will ; 
Semble,  that  executors  claiming  the  will  are  not 
within  the  exception,  so  as  to  be  at  liberty  to 
sell  for  payment  of  debts  without  licence  of  the 
.  lessor.  Lloffd  v.  CrUpe,  5  Taunton^  249.  Nov. 
23,  1813. 

The  following  decisions  carry  the  question 
down  to  1821 : 

Injunction  refused  agsdnst  a  verdict  in  eject- 
ment upon  a  breach  of  covenant  b^  lessee  for 
years  as  to  the  mode  of  cultivation  if  admitting 
relief;  the  defendant  having  been  prevented 
from  proving  other  breaches,  against  which  no 
-relief  could  be  had,  as  bv  assigning  without 
licence.  Lovat  v.  Lord  Ranelagh,  3  Vesey  & 
B.  24.     June  11th,  l6th,  and  20th,  1814. 

Demise  for  years  to  8,,  and  S.,  covenants  that 
he,  his  executors,  administrators,  or  assigns, 
would  not  assign  the  indenture,  or  his  or  their 
interest  therein,  or  assign  the  premises  to  any 
person  whatsoever,  without  the  consent  in 
writing  of  the  lessor.  Proviso,  that  in  case  S,, 
his  executors,  administrators,  or  assigns, 
shoidd  part  with  his  or  their  interest  contrary 
to  his  covenant,  that  lessor  might  re-enter. 
8.  deposited  the  lease  as  a  security  for  money 
borrowed,  and  became  bankrupt,  and  the  lease 
was  sold,  by  direction  of  the  chancellor,  to 
pay  the  debt.  Held,  that  the  assignees  under 
the  commission  might  assign  the  lease  to 
vendee  without  consent  of  lessor.  Doe  d. 
Goodbehere  v.  Bevan,  3  M.  &  S.  353 ;  January 
'23rd,  1815. 

Lease  for  years  by  indenture  rendering  rent, 
and  lessee  covenants  with  lessor  that  he  will 
pay  the  rent,  and  will  not  assign  without  leave 
of  lessor,  provided  that  if  the  rent  be  in  arrear, 
or  if  all  or  any  of  the  covenants  hereinafter 
contained  on  part  of  the  lessee  shall  be  broken, 
it  shall  be  lawful  for  lessor  to  re-enter ;  and 
there  were  no  covenants  on  the  part  of  lessee 
after  the  proviso,  but  only  a  covenant  by  lessor 
that  lessee  paying,  &c.,  performing  all  and 
every  the  covenants  hereinafter  contained  on 
his  part  to  be  performed,  &c.,  should  quietly 
enjoy :  held,  that  lessor  could  not  re  enter  for 
breach  of  the  covenant  not  to  assign,  for  the 
proviso  is  restrained  by  the  word  "  hereinafter'' 
to  subsequent  covenants,  and  though  there 
were  none  such,  yet  the  court  could  not  reject 
the  word.  Doe  d,  Spencer  v.  Godwin,  4  Maule 
Sc  S.  265.    June  5, 1815. 

Proviso  in  a  lease,  that  lessees  should  not 
demise  the  premises  without  a  licence  in  writ- 
ing. A  parol  licence  to  underlet  is  insuffi- 
cient ;  but  if  such  licence  is  given  as  a  snare, 
and  under  circumstances  of  fraud,  this  court 
will  relieve.  Richardson  v.  Evans,  3  Maddocks, 
218.     May  2,  1818. 

From  1821  to  1830  inclusive,  we  find  the 
foUowing  points  determined. 

Be)(]ttest  to  trustees  in  trust  to  pay  C.  H.  an 
annuity  during  his  life,  provided  that  if  C.  H, 
should  by  any  way  or  means  whatsoever  seU, 
dispose  of,  or  encumber  the  right,  Sec,  he 


might  have  for  life,  then  his  interest  to  cease, 
and  the  trustees  to  apply  the  same  for  the 
benefit  of  his  children.  Held,  that,  on  the 
bankruptcy  of  C.  H.,  his  interest  ceased,  and 
his  children  became  entitled.  Cooper  v. 
JVyaH,  5  Maddocks,  482.  February  23rd, 
1821. 

Covenants  in  a  lease  not  to  let,  set,  assign, 
transfer,  set  over,  or  otherwise  part  with'  the 
premises  thereby  demised,  or  that  present  in- 
denture of  lease :  Held,  that  a  deposit  with  a 
creditor  as  a  security  for  money  advanced  was 
not  a  parting  with,  within  the  meaning  of  the 
covenant.  Doe  d,  Pitt  v.  Laming,  Ry.  & 
Moo.  36.    February  27^  1824. 

Covenant  not  to  let,  set,  assign,  transfer, 
set  over,  or  otherwise  part  with  the  premises 
demised,  or  the  "  lease"  of  a  coffee-honse 
is  not  broken  by  proof  of  a  deposit  of  Che ' 
lease  with  the  brewers  of  lessee  as  a  security 
for  beer  supplied  to  the  house.  Doe  d,  Pitt  v. 
H(^g,  4  D.  &  R.  226.     May  10,  1824. 

Lease  contained  a  proviso  for  re-entry  of 
lessor,  and  that  lease  should  be  void  on  lessor 
assigning  without  licence.  Lessee,  in  January 
1825,  conveyed  all  his  real  and  personal  estate 
for  benefit  of  creditors.  In  April  1825  conu- 
mission  of  bankruptcy  issued  against  him  : 
Held,  that  assignment  was  an  act  of  bank* 
ruptcy  and  void,  and  was,  therefore,  nonfor- 
feiture of  lease,  and  it  passes  to  assignees. 
Doe  d,  Lloyd  v.  PoweU,  5  B.  &  C.  308 ;  S.  C. 
8  D.  &  R.  35.    H.  T.  1826. 

In  an  agreement  enuring  as  a  lease>  it  is 
stipulated  and  conditioned  that  lessee  shall  not 
underlet ;  Held,  that  these  words  create  a  con- 
dition, upon  a  breach  of  which  lessor  may 
maintain  ejectment  without  an  express  clause 
of  re-entry.  Doe  d.  Henniker  v.  fVatt,  1  Man. 
&  R.  694.  Hilary  Term,  1828. 
The  cases  from  1830  are  as  follow : 
A  lease  having  been  granted  on  condition 
that  if  the  lessee  contracted  a  debt  he  should 
be  sued  to  judgment,  which  should  be  followed 
by  execution,  the  lessor  should  re-enter  as  of 
his  former  estate,  and  the  lessee  having  re-en- 
tered after  a  judgment  and  execution :  Held, 
he  was  entitled  to  the  emblements.  Davies  v. 
Eyton,  7  Bing.  154.    November  25, 1830. 

Ejectment  may  be  maintained  (or  freehold 
lands  on  the  demise  of  a  person  attainted  of 
felony,  when  there  has  been  no  office  found  on 
behalf  the  king.  A  lease  for  three  lives  con- 
tained a  proviso,  that  if  the  lessee,  his  heirs, 
&c.,  should,  during  the  continuance  of  tbe 
term,  happen  to  become  insolvent,  and  unable 
in  circumstances  to  go  on  with  the  manage- 
ment of  the  farm,  the  demise  should  frona 
thenceforth  cease  and  be  absolutely  void. 
Tenant  (being  the  second  ceslui  qui  vie)  under 
such  lease  was  attainted  of  felony,  and  trans- 
ported. His  mother  and  sister  occupied  the 
farm  from  that  time  till  the  expiration  of  the 
third  life  named  in  the  lease,  and  during  that 
period  the  reserved  rent  was  regulariy  paid  to 
R.  JV.P,,io  whom  the  reversion  had  come  by 
devise,  and  who  knew  all  the  facts.  The  time 
of  his  becoming  entitled  did  not  appear.    The 
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revenidner,  on  the  eicpiration  of  the  third  life» 
supposing  that  the  term  was  at  an  end  in  point 
of  law,  let  the  land  to  a  new  tenant,  whom  he 
afterwards  ejected,  the  attainted  party  heing 
still  alive.  QutBre,  whether  the  attainter  of  the 
tenant  was  a  forfeiture  of  the  lease,  but  held 
that  if  it  was  a  breach  of  the  condition,  it 
was  not  a  continuing  breach,  but  was  con- 
temporaneous with  the  conviction :  Quare, 
also,  if  a  forfeiture  was  committed,  whether  it 
was  one  of  which  an  assignee  of  the  reversion 
might  take  advantage  by  stat.  32,  H.  8,  c.  34. 
Held,  that  if  such  a  forfeiture  was  committed, 
the  reversioner  had  waived  it  by  accepting  the 
reserved  rent  under  the  lease  from  the  parties 
occupying-  the  premises  :  Semble,  that  if  the 
forfeiture  had  not  been  waived,  a  sufficient 
enUr  had  been  made  to  avoid  the  lease.  Doe 
d.  Priichard,  5  Bam.  &  Ad*  765.  Michaelmas 
Term,  1833. 

Premises  were  let  for  twenty-one  years  to 
A»f  his  executors,  administrators,  and  assigns, 
with  a  proviso,  that  if  the  lessee,  his  executors, 
administrators,    or    assigns,    should    become 
bankrupt  or  insolvent,  or  suffer  any  judj^ment 
to  be  entered  against  him,  &c.,  by  confession 
or  oiherwise,  or  suffer  any  extent,  process,  or 
proceedings  to  be  had  or  taken  against  him, ' 
whereby    any   reasonable    probability    might! 
arise  of  the  estatq  being  extended,  &c.,  the' 
estate  should  determine,  and  the  lessor  have ' 
power  to  re-enter.     Before  the  term  ended,! 
the  lessee  died,  and  by  will  bequeathed  the| 
premises  held  under  this  demise  to  his  exe- 
ecutors  on  trust  for  (testator's)  widow;  one| 
executor  died,  and  the  survivor  became  bank- 
rupt.    Held,  that  the  lessor  had  a  right  to' 
re-enter,  which  he  might  enforce  bv  ejectment,  i 
5  Tynchiit^s  Reports,  125,  Michaelmas  Term, 
1834.  1 

A  forfeiture  of  a  lease,  accruing   on   thej 
lessee's  insolvency,  is  waived  by  acceptance  of  j 
rent  from  him  after  his  discharge  under  the 
Insolvent  Debtors*  Act ;  and  the  non-payment ' 
of  a  debt,  specified  in  his  schedule  to  be  due  | 
to  the  lessor,  is  not  a  continuing  insolvency  to 
constitute  a  new  forfeiture  after  such  accept- ' 
ance  of  rent.    Doe  d.  Gatehouse  v.  Rees,  4 
Bing.  N.  C.  384.    April  21,  1838. 

[We  have  sought  throughout  the  recent 
Reports  and  Indices,  but  find  no  later  case  of  i 
importance  than  those  above  cited. J 


order  of  one  of  the  Courts  of  Queen's  Bench, 
Common  Pleas,  or  Exchequer^  or  of  one  of  the 
judges  thereof,  to  issue  such  certificate. 

And  whereas,  it  is  expedient  that  id>on  the 
application  of  an  attorney,  having  neglfpted  for 
the  space  of  one  whole  year  to  procure  or  re-^ 
new  an  annual  stamped  certificate,  the  judges^ 
should  have  means  of  inqnirinff  as  to  the  cir- 
cumstances under  which  he  has  omitted  ta 
commence,  or  has  discontinued  to  practise, 
and  as  to  his  conduct  and  employment  during 
the  term  of  such  omission  or  discontinuance. 

It  is  ordered  that  from  and  after  the  last 
day  of  Trinity  Terra  next,  every  person  who 
shall  intend  to  apply  on  the  laet  day  of  term, 
or  in  vacation  for  such  order,  shall  three  days 
at  the  least  previous  to  the  first  day  of  the 
t?rm,  on  the  last  day  of  which  the  application 
is  intended  to  be  made,  or  in  case  the  applica- 
tion is  to  be  made  in  vacation,  shall,  previous 
to  the  first  day  of  the  preceding  term,  leave  at 
the  office  of  the  masters  of  the  court  in  which 
he  intends  to  make  the  application,  a  no- 
tice in  writing,  containing  his  name  and  place 
of  abode  for  the  last  preceding  twelve  months. 
And  that  before  the  said  first  day  of  term,  he 
shall  enter,  or  cause  to  be  entered,  a  like  no- 
tice in  two  books  kept  for  that  purpose,  one 
at  the  chambers  of  the  Lord  Chief  Justice  or 
Chief  Baron,  the  other  at  the  chambers  of  the 
other  judges  or  barons,  and  shall,  before  the  said 
first  dfay  of  term,  cause  to  be  filed  the  affidavit  - 
upon  which  he  seeks  to  obtain  or  renew  his 
said  certificate  at  the  office  of  the  masters- 
aforesaid,  and  a  copy  thereof  to  be  also  left  at 
the  chambers  of  the  Lord  Chief  Justice  of  the 
Court  of  Queen's  Bench. 

And  it  is  further  ordered,  that  the  masters 
reduce  such  notices  into  alphabetical  order,  and 
add  the  same  to  the  list  of  admissions,  and 
the  order  for  the  granting  the  certificate  shall 
be  drawn  up  on  reading  such  affidavit  of  such 
copy,  having  been  left  in  compliance  wit'h  this 
rule. 


Den  man. 
N.  C.  Tmdal. 
Fred.  Pollock. 
J.  Parke. 
E.  H.  Alderson. 
J.  Pattesoo. 
J.  Williams. 


T.  CoUman. 
R.  M  Rolfe. 
Wm.  Wightman. 
C.  Cresswell. 
W.Erie. 
T.  J.  Piatt. 


NEW  RULES  OF  THE  COMMON  LAW 
COURTS. 

BBNBWAL   OF  ATTORNBYS'  CBRTIFICATB8. 

Easier  Term,  1846. 

Whereas,  by  section  25  of  the  stat.  6  &  7 
Vict.,  c.  73,  it  was  enacted,  that  if  any  attorney 
shall  neglect  to  procure  an  annual  stamped 
certificate,  authorising  him  to  practise  as  such 
within  the  time  by  law  appointed  for  that  pur- 
pose, then  and  in  such  case  the  registrar  of 
attonieys  and  solicitors  shall  not  afterwards 
grant  a  certificate  to  such  attorney  without  the 


The  rule  of  Hilary  1836,  relating  to  the  re- 
admisewn  of  attorneys,  is  thus  roacle  applicable 
after  next  term  to  the  renewal  of  certificates. 
Since  the  6  &  7  Vict.,  c  73,  which  repealed  the 
clause  of  the  Stamp  Act,  rendering  admissions 
void  where  the  certificate  was  not  taken  out  for 
more  than  twelve  months,  many  applications 
were  made  at  the  judges'  chambers  without 
giving  the  usual  notice  before  term.  There  is 
the  same  reason  for  a  notice  to  renew  as  to  re- 
admit, and  the  judges  have  accordingly  made 
this  order,  and  extended  it  to  casea  where  the 
party  commences  taking  out  his  certificate  more 
than  twelve  months  from  admission. 


D  5 


so 
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APPOINTMENT  OF   EXAMINSBB. 


EoHer  Term,  9  Victy  1846. 
It  is  ordered  that  the  several  Masters  for  the 
time  being  of  the  Courts  of  Queen's  Bench, 
Common  Pleas  and  Exchequer  respectively, 
together  with  Robert  Riddell  Bayley,  Edward 
Smith  Bigg,  Thomas  Clarke,  John  Coverdale, 
Alexander  William  Grant,  John  Swarbreck 
Gregory,  George  Herbert  Kindeley,  Edward 
Lawford,  WiUiam  Lowe,  Thomas  Metcalfe, 
Edward  Lekh  Pemberton,  Edward  Rowland 
Pickering,  i^hn  Innes  Pocock,  John  James 
Joseph  Sudlow,  Robert  Whitmore,  and  Thomas 
Wing,  gentlemen,  attomeys-at-law,  be  and  the 
same  are  hereby  appointed  examiners  for  Tri- 
nity and  Michaelmas  Terms  next,  to  examine 
all  such  persons  as  shall  desire  to  be  admitted 
attorneys  of  all  or  either  of  the  said  courts ; 
and  that  any  five  of  the  said  examiners  (one  of 
them  being  one  of  the  said  Masters)  shall  be 
competent  to  conduct  the  said  examination,  in 
pursuance  of  and  subject  to  the  provisions  of 
the  rule  of  all  the  courts  made  in  this  behalf 
in  Easter  Term,  1846. 

BY  THE   COURT. 

Approved  by  the  Court  of  Queen's  Bench. 
Approved  by  the  Court  of  Common  Pleas. 
Approved  by  the  Court  of  Exchequer. 


NOTES  ON  THE  RULES  FOR  EXAML 
NATION  AND  ADMISSION  OF  AT 
,TORNEYS. 

Wb  were  enabled  last  week  to  lay  before 
our  readers  the  new  rules  relating  to  the  exa- 
nunation  and  admission  of  attorneys.  We 
now  add  the  rules  regarding  the  renewal  of 
annual  certificates  and  appointment  of  exa- 
miners. 

The  alterations  made  by  these  rules  are  as 
follows  : 

1.  In  lieu  of  the  recital  of  the  old  acts  of 
Henry  3,  James  1,  and  Geo.  2,  which  were 
repealed  by  the  6  &  7  Vict,  c.  73  ;•  the  16th 
and  16th  clauses  of  that  act  authorizing  and 
directing  the  examination  are  stated. 

2.  The  examiners  are  increased  from  twelve 
to  sixteen,  so  that,  besides  the  master,  (who 
is  to  preside  as  ususd,)  there  will  be  four  exa- 
miners for  each  of  the  four  terms. 

3.  Under  the  former  rules,  the  examiners* 
certificate  entitled  the  candidate  to  admission 
in  the  same  or  the  next  following  term  only, 
unless  enlarged  by  the  order  of  a  judge.  By 
the  Ist  section  of  the  new  rules,  the  time  is 
extended  to  the  term  next  hut  one  following  the 
examination. 

It  was   suggested  to  the  judges  that  the 


•  At  page  20  the  act  is  referred  to  as  c.  93 
instead  of  73. 


notice  of  adoiisflion  to  be  aerved  on  the  maaler 
should  be  six  days  instead  of  three  before  the 
term,  in  order  to  allow  more  time  for  prepar- 
ing the  printed  lists;  but  the  judges,  no 
doubt,  properly  considering  the  inconvenience 
of  a  change  of  practice,  have  continued  the 
former  rule,  under  which  three  days*  notice 
at  least  are  to  be  given.  The  fifth  section  of 
the  rule  at  p.  21  8)iould,  therefore,  be  three 
instead  of  six  days. 


LORD  BROUGHAM'S  SHORT  FORM 
CONVEYANCING  BILL. 

This  bill  which  has  just  been  printed  "  to 
facilitate  the  Conveyance  of  Property,'*  recites 
the  8  &  9  Vict.  cc.  119  and  124,  and  states, 
that  it  is  expedient  further  to  faciliUte  the 
Conveyance  of  Property :  It  is  therefore  pro- 
posed to  enact, 

1.  That  when  and  so  often  as  any  deed,  will,  or 
instrument  in  writing  expressed  to  be  made  in 
pursuance  of  this  act,  or  referring  thereto,  shall 
contain  any  of  the  forms  of  words  in  column  I. 
of  the  schedule  hereto  annexed,  distinguished 
by  any  number  prefixed  thereto,  such  deedj 
will,  or  instrument  in  writing  shall,  whether 
the  same  number  be  inserted  therein  or  not, 
be  taken  to  have  the  same  eflfect  and  be  con- 
strued as  if  there  had  been  inserted  therein  the 
form  of  wo^ds  contained  in  column  II.  of  the 
said  schedule  and  distinguished  by  the  same 
number  as  is  prefixed  to  the  form  of  words  so 
employed ;  and  the  like  provisions  shall  apply 
to  the  said  forms  as  altered  bv  virtue  of  the 
directions  contained  in  the  scheaule  hereto. 

2.  That  in  taxing  any  bill  for  preparing  any 
deed,  will,  or  instrument  in  writmg  expressed 
to  be  made  in  pursuance  of  this  act,  or  referrini^ 
thereto,  it  shall  be  lawful  for  the  taxing  officer 
and  he  is  hereby  required,  in  estimating  the 
proper  sum  to  be  charged  for  such  transaction, 
to  consider,  not  only  the  length  of  such  deed, 
will,  or  instrument  in  writing,  but  also  the  skill 
and  labour  employed  and  responsibility  incur- 
red in  the  preparation  thereof. 

3.  That  if  the  taxing  officer,  after  this  act 
shall  have  come  into  operation,  shall  be  of 
opinion  that  the  expense  attending  the  pre- 
paration of  anv  deed,  will,  or  instrument  in 
writing  referred  to  him  for  taxation  has  been 
unnecessarily^  increased  by  not  employing  the 
forms  contained  in  the  first  column  of  the 
schedule  hereto,  or  any  of  them,  then  such 
taxing  officer  may  in  his  discretion  disallow  so 
much  of  the  charge  for  such  deed,  will,  or  in- 
strument in  writing  as  has  been  thus  unneces- 
sarily incurred. 

4.  That  it  shall  be  lawful  for  the  Lord  High 
Chancellor  of  Great  Britain  and  of  Ireland  re- 
spectively, or  the  Lords  Commissioners  or 
Keepers  of  the  Great  Seal  respectively,  with 
the  advice  and  assistance  of  the  Master  of  the 
Rolls  of  England  and  Ireland  respectively, 
from  time  to  time,  if  they  shall  think  proper. 
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to  make  such  orders  and  provisions  as  they 
may  think  proper  respectmg  the  mode  of  pro- 
fessional remuneration  for  any  deed,  will,  or 
instnunent  in  writing  expressed  to  be  made  in 
pursuance  of  this  act  or  referring  thereto. 

5.  That  no  deed,  will,  or  instrument  in 
writing,  or  part  of  any  deed,  will,  or  instru- 
ment in  writing,  expressed  to  be  made  in  pur- 
suance of  this  act  or  referring  thereto,  shall 
fail  to  take  effect  thereunder  in  consequence  of 
any  error  in  copyine  the  forms  contained  in 
column  I.  of  the  said  schedule;  and  that  any 
deed,  will,  or  instrument  in  writing,  or  any 
pert  thereof,  which  shall  fail  to  take  effect 
under  this  act,  shall  nevertheless  be  as  valid 
and  effectual  as  if  this  act  had  not  been  made. 

6.  That  the  said  schedule,  and  the  directions 
and  forms  therein  contamed,  shall  be  deemed 
and  taken  to  be  parts  of  this  act. 

7-  That  the  provisions  herein  contained  shall 
extend  and  be  applied  to  all  deeds  made  or  to 
be  made  under  the  said  recited  acts  or  either 
of  them. 

8.  That  this  act  shall  conunence  and  take 
^ect  from  and  afier  the  first  day  of  October 
One  thousand  eight  hundred  and  forty-six. 

9.  That  this  act  shall  not  extend  to  Scot- 
land. 

DEBATE    IN  PARLIAMENT   ON    THE 
CHANCERY  COMPENSATIONS. 

Wb  have  noticed  in  a  separate  article  so 
much  of  this  debate  as  we  consider  of  perma- 
neni  interest,  touching  the  taxes  on  the  admi- 
nistration of  justice;  and  shall  here  state  the 
substance  of  the  discussion,  on  the  7th  inst., 
on  the  compensations  granted  to  the  six  clerks, 
sworn  clerks,  clerks  of  enrolments,  agents, 
&c.,  on  the  abolition  of  the  six  clerks'  office. 

Mr*  fVat8(m,  after  treating  of  the  general 
question  of  the  fees  of  court,  said — 

^'  The  Stat.  5  &  6  Vict.,  c.  103,  known  as 
the  Six  Clerks  Act,  abolished  the  offices  of 
derk  of  the  enrolments,  controller  of  the 
hanaper,  the  six  clerks,  sworn  clerks,  and 
waiting  clerks  in  the  Court  of  Chancery,  and 
provided  that  compeosation  should  be  given  to 
the  persons  filling  those  offices.  Those  clerks 
had  always  been  considered  a  nuisance — they 
were  not  of  the  slightest  benefit.  The  offices 
were  old,  it  was  true,  but  the  principal  duty  of 
those  who  held  them  consisted  in  exacting  fees 
from  the  suitors;  and  he  could  not  conceive 
on  what  ground  the  enormous  compensation 
to  which  he  was  about  to  call  the  attention  of 
the  house  had  been  awarded  to  them  under 
the  Six  Clerks  Act.  The  offices  of  the  six 
clerks  of  Chancery  were  very  ancient;  they 
were  patent  offices,  and  had  existed  for  300 
or  400  years.  Those  six  clerks  had  also 
side  clerks,  or  sworn  clerks,  who  had  no 
official  duties  to  perform,  but  who  merely  en- 
jojed  a  monopoly  of  the  business  in  the  Court 


of  Chancery.  The  fees  of  these  sworn  clerks 
had  been  regulated  from  time  to  time.  Their 
amount  was  regulated  by  an  order  of  Lord 
Hardwicke,  and  subsequently  an  alteration 
was  made  in  them  bv  Lord  Erskine.  The 
fees  of  these  persons  depended  on  the  number 
of  solicitors  by  whom  they  were  employed.  A 
man  might  hold  the  office  thirty  or  forty  years 
without  obtaining  a  shilling ;  but  if  he  conci- 
liated the  solicitors,  he  might  realize  a  large 
income,  and  some  of  these  sworn  clerks  had 
derived  5,000/.  to  6,000/.  a  year  from  offices  to 
which  no  duties  were  attached.  Four  of  these 
persons  were  now  enjoying  among  them,  as 
compensation,  about  30,000/.  a  year. 

Mr.  Pemberton  Leigh  stated,  in  1840,  that 
the  duties  of  these  clerks  consisted  merelv  in 
signing  their  names  on  the  records,  and  in 
receiving  and  transmitting  to  the  solicitors  all 
notices  given  in  the  course  of  a  suit.  "  The 
statement  of  these  details,"  added  Mr.  Leigh^ 
after  alluding  to  the  manner  in  which  the  fees 
were  constituted,  "will  show  at  once  the  enor- 
mity and  iniquity  of  the  tax  which  is  thus 
lelied  on  the  suitor."  A  solicitor  who  was 
examined  before  Lord  Eldon'e  commission  in 
1824  as  to  the  duties  of  these  sworn  clerks, 
stated  that  they  only  increased  the  expense  of 
the  suits  without  rendering  anv  assistance  to 
the  solicitors ;  and  he  added,  alluding  to  one 
of  the  clerks,  "  Mr.  S.  was  a  good  clerk,  even 
when  he  was  a  lunatic." 

The  act  6  &  6  Vict,  gave  the  Lord  Chan- 
cellor power  to  fix  the  compensation  of  the 
persons  whose  offices  were  abolished,  it  being 
provided  that  the  amount  of  compensation 
should  be  not  less  than  three-fourths  of  their 
respective  salaries ;  but  a  much  higher  amount 
of  compensation  than  they  had  any  claim  to 
receive  had  certainly  been  awarded  to  them. 
It  used  to  be  the  rule  to  pay  a  fee  to  these 
clerks  for  every  case  upon  thexpaper;  but 
Lord  Lyndhurst,  when  he  became  Chancellor 
in  1828,  issued  an  order  that  no  clerk  in  court 
should  be  entitled  ta  a  fee  for  a  cause  on  the 
paper  unless  he  was  actually  in  attendance, 
and  that  such  fee  should  not  be  allowed  unless 
the  attendance  of  the  clerk  was  absolutely  ne- 
cessary. Lord  Brougham  intended,  in  1833, 
to  do  away  partially  with  these  fees.  He  gave 
these  clerks  full  notice  that  their  days  were 
numbered,  but  there  was  no  alteration,  and 
they  received  the  enormous  compensation  to 
which  he  had  referred. 

The  order  for  compensation  was  made  in 
November,  1843,  and  it  excited  the  greatest 
astonishment.  One  gentleman  received,  as 
compensation  for  the  deprivation  of  his  office, 
an  office  in  which  neither  skill,  education,  nor 
acquirements  were  necessary,  no  less  than 
5,434/.  a  year,  and  he  was  besides  appointed 
taxing-master,  for  which  he  received  2,000f. 
a  year;  so  that  for  sitting  in  Chancery  Lane 
five  hours  a  day,  he  received  7,434/.  annually, 
and  might  retire  when  he  liked  with  his 
compensation.  Another  person,  who  was 
merely  an  agent  to  a  sworn  clerk,  and  who  in 
his  application  to  the  Lord  Chancellor  de- 
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tcrib^d  himself  as  neither  Me  to  write  nor  to 
walk,  was  awarded  472/.  a  year  for  life.  Again, 
another  ageot  got  1,776/.  a  year,  and  a  wait- 
ing clerk  obtained  a  compensation  of  344/.  a 
year.  The  compensations  and  salaries  amount- 
ed altogether  to  upwards  of  70,000/.  a  year. 
The  Chief  Justice  of  England  had  only  al- 
lowed him  10,000/.  a  year^  and  since  his  ap- 
pointment, he  had  refused  to  receive  the  whole 
of  his  salary,  and  took  no  more  than  8,000/. 


whereas,  had  the  usual  term  of  ten  yeaw  been 
taken,  their  profits  would  not  haVe  appeared  eo 
large.  He  had  the  greatest  respect  for  tbe 
Lord  Chancellor,  but  that  noble  and  learned 
lord  was  not  accustomed  to  tax  these  matters, 
which  required  great  care,  and  which  on  all 
former  occasions  had  been  submitted  to  the 
Treasury.  But  such  a  course  would  not  have 
done  in  this  case,  which,  he  had  no  doubt» 
would  there  have  undergone  a  searching  inves- 


Tbat  was  the  income  which  that  learned  judge, !  tigation.     This  comjjensation  being  paid  out 

of  the  pockets  of  the  suitors  in  Chancery,  any 

impropriety  in  the  regulation  of  it  was  most 
injurious  to  them.  On  the  taxation  of  bills  of 
a  clerk,  who  received  7,000/.  a  year.  Surely !  costs,  four  per  cent-  on  the  whole  amount  was 
this  was  ridiculous,  and  could  liardly  be  obliged  to  be  p^d  by  the  unhappy  suitors  in 
argued  on  seriously.  It  must  have  been  a, Chancery;  and  the  sum  so  raised  went  to- 
joyful  morning  in   Chancery  Lane  after  the ,  wards  paying  this  compensation.    He  thought 


with  all  his  experience  and  ability,  d'eriv'ed 
from  his  judicial  situation ;  and  yet  here  was 
a  person,  as  he  had  before  shown,  being  only 


passing  of  this  act,  which  gave  a  compensation 
to  everybody  I  But  this  was  not  all,  for  there 
was  a  provision  in  this  act  continuing  one  haClf 


he  had  stated  enough  to  justify  his  molion. 
Justice  ought  not  only  to  be  well,  but  should 
also  be  cheaply  administered ;  and  it  was  on 


of  the  compensation  to  these  parties  for  seven  i  these  grounds  that  he  again  brought  this  mat- 
years  after  their  death,  by  which  he  calculated  .  ter  before  the  house. 

that  each  would  receive,  on  an  average,  xj^g  Attorney-General  defended  the  govem- 
18,000/.  additional.     He  did  not  know  how  ^   .  •       ♦!  «  .v,^„c..,^o    ^r>A  tht*  T^rrl 

this  was  to  be  defended.  He  heard  on  a  >^°*  ^°  P^^^^^a^  ^^^  measure,  and  the  Lord 
former  occasion  that  there  was  an  instance  like  ,  Chancellor  in  carr)'ing  it  mto  effect.  He  said, 
it  in  Ireland.  Poor  unhappy  Ireland!  If  a  r^^  honourable  and  learned  gentleman 
job  was  to  be  perpetrated  m  England,  they^ggited  the  house  in  effect  to  repeal  the  act  of 
could  always  refer  to  Ireland  for  a  nrecedent !  parfiament  to  which  he*  had  referred,  and 
By  another  clause,  there  was  paid  for  prepar. ,  thereby  to  be  guilty  of  a  gross  act  of  iniustice. 
ing  and  passing  this  act,  out  of  the  pockete  of ,  jt  ^,as  perfectly  immaterial  what  was  the  ori- 
the  suitors  of  the  Court  of  Chancery,  393/.  ^i^  of  these  six  and  other  clerks.  The  fact 
fhe  bill  was  prepared  by  one  of  these  parties  ^^s,  that  certain  individuals  possessed  the 
who  had  got  7,000/.,  and  he  had  a  return  of  of^ces,  and  therefore  the  Pariiament,  in  getting 
money  paid  for  cab  fares  in  going  backwards  ^d  of  those  offices,  were  bound  to  give  their 
and  forwards  between  that  house  and  Chan-  possessors  the  fullest  compensation.  Mr. 
eery  Lane  dunng  the  progress  of  the  bill.  Horner,  who  was  as  good  a  reformer  as  the 
rhere  was  actually  a  charge  made  for  that  at  honourable  and  learned  gentleman  opposite, 
Oie  expense  of  the  suitors  in  Chancery  by  Mr.  gaid,  on  Mr.  Creevy's  motion  to  cut  down  the 
Wamewnght,  who  also  prepared  the  bill.  It  emoluments  of  the  sinecure  offices  of  the 
appeared  that  the  biU  passed  through  the  tellers  of  the  Exchequer,  that  nothing  was  so 
house  with  railroad  rapidity.  On  the  29th  of  clear  in  all  regulations  for  economical  pur- 
July,  1842,  It  came  down  from  the  House  of  poggg  as  that  vested  rights  must  be  sacredly 
Lords  and  was  read  a  fir^  time ;  on  the  Ist  of  protected.  In  this  sentiment  Mr.  Tiemey  and 
August  It  was  read  a  second  time;  it  was  i  Mr.  Ponsonby  concuned,  and  the  motion  of 
committed  on  the  2nd  of  August,  and  recom-  Mr.  Creevy  was  rejected.  He  (the  Attomey- 
mitted  on  the  4th,  these  two  stages  being  General)  only  called  for  the  same  principle  to 
taken  after  midniffht  j  on  the  6th  of  August  it  ihe  applied  here.  As  long  ago  as  1596,  in  the 
was  read  a  third  time;  and  on  the  10th  of  tj^e  of  Lord  Ellesmere,  these  offices  were 
August  the  Speaker  reported  the  royal  assent  established  on  a  permanent  footing;   and  in 


to  it.  The  11th  of  August  then  must  have 
been  a  happy  day  to  all  those  compensated 
clerks  and  agents  in  Chancery  Lane.  The 
cotnpensation  was  calculated  on  an  average  of 
three  years,  and  in  the  calculation  for  com  pen 


1743,  under  Lord  Hardwicke,  the  amount  of 
their  fees  was  settled,  nor  had  any  change 
been  made  except  in  1807,  when  Lord  Erskine 
made  some  adclitions  to  them.  Lord  Lynd- 
hurst,    indeed,    prohibited  the  sworn  clerks 


sation  even  the  bad  debts  of  the  parties  were  from  receiving  an  attendance  fee  where  they 
included.  But,  why  was  an  averagb  of  three  did  not  attend,  when  the  cause  was  in  the 
years  taken,  when  the  usual  course  in  granU  I  paper  without  any  chance  of  being  heard  5  bnt 
mg  compensation  wns  to  take  an  average  of  the  amount  of  the  fees  had  been  uniform  and 
ten  years?    Why,  the  fact  was,  that  shortly  invariable,  nor  had  the  Lord  Chancellor  the 


previously  to  the  passing  of  this  act  the  equity 
side  of  the  Court  of  Exchequer  had  been  abo- 
]|ished,  and  the  whole  of  the  business  trans- 
ferred to  the  Courts  of  Chancery.  Conse- 
quently these  parties  had  their  pompensation 
calculated  on  the  three  years  which  would 
8h6w  the  greatest  amount  of  business  done. 


power  to  diminish  them  without  great  injustice. 
When  it  was  desired  in  1340  to  transfer  the 
fees  for  office  copies  from  these  gentlemen  to 
the  suitors'  fee  fund,  an  act  of  parliament  was 
thought  necessary,  and  compensation  was  jjro- 
vided  in  it.  Now,  at  the  time  of  the  abolition 
of  these  offices;  the  holders  of  Ihem  were  in 
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the  habh  of  disposing  of  tlie  good-iriU  of  their 
bnainess.  That  was  now  said  to  be  in  viola- 
tion of  the  5  &  6  Edward  6,  and  49  Geo.  3. 
He  (the  Attorney-general)  denied  that  posi- 
tion. The  former  of  these  acts  was  directed 
aj(ain8t  the  sale  of  offices  connected  with  the 
administration  and  execution  of  justice ;.  but 
in  the  case  of  the  six  clerks  in  Ireland,  the 
right  of  sale  of  their  offices  was  distinctly  re- 
cognizedy  and  the  1  Vict.,  c.  30^  s.  24,  men- 
tioned as  hitherto,  "  deemed  to  be  saleable"  ^- 
fices  mnch  more  closely  connected  with  the 
administration  of  justice  than  these— the  clerk 
of  the  roles,  and  clerk  of  the  papersj  on  the 
plea  side  of  the  Queen's  Bench,  the  clerk  of 
the  declarations,  the  clerk  of  the  common  bails 
and  estreats,  and  the  clerk  of  the  dockets,  (all 
in  the  gift  of  the  chief  clerk,  and  saleable  by 
him,)  and  the  clerk  of  the  inner  and  outer 
treasury,  the  derk  of  nisi  prius  in  London 


respect  of  the  saleable  value  of  the  offices, 
there  was  to  be  a  clause  giving  the  power  of 
compensating  for  seven  years  after  the  death 
of  tne  present  holder  ot  the  office.  In  the 
former  debate  he  (the  Attorney-General)  stated 
that  Lord  Cottenham  had  no  objection  to  that ; 
upon  a  subsequent  occasion  the  noble  member 
for  London  (Lord  John  Russell)  said  that 
Lord  Cottenham  was  dissatisfied  with  that 
statement,  and  it  was  supposed  to  imply  that 
he  had  distinctly  stated  he  gave  his  sanction 
to  the  clause.  He  (the  Attorney- General) 
meant  to  repeat  precisely  what  he  said  before. 
A  correspondence  had  since  passed  between 
Lord  Cottenham  and  Mr.  Wainewright  upon 
the  subject ;  and  in  his  last  letter,  dated  May 
22,  1844,  his  lordship  wrote  to  Mr.  Waine- 
wright—" In  my  two  former  letters  I  have 
distmctly  put  the  question  to  you,  whether,  by 
your  letter  to  Mr.  Follett,  you  intended  to  say 


and  on  circuit,  and  others  in  the  gift  of  the  i  that  I  had  approved  of  the  clauses,  or  only 
cnstos  brevium.  In  fact,  there  was  a  usual  that  you  had  expldned  them  to  me ;  to  this 
course  with  resnect  to  the  offices  in  question,  |  question  I  have  not  received  any  answer.  It 
where  the  purcnase- money  was  not  a  sum  in  ,  is  certain  that  the  impression  made  by  the 
hand,  to  consider  a  moiety  of  the  profits  for  j  expression  used  by  you  on  the  minds  of  those 
seven  years  a  fair  consideration.  The  emolu- ;  to  whom  your  letter  was  communicated,  and 
ments  of  the  sworn  clerks  were  well  known  by  them  created  in  the  house,  was,  that  you 
before  the  bill  passed,  for  there  was  a  return '  intended  to  allege  I  had  approved  of  the 
of  them  obtained  in  1840,  on  the  motion  of  I  clauses;  but  tlus  is  so  inconsistent  with  the 


the  honourable  member  for  Cockermouth,  as 
well  as  a  pamphlet  published  on  the  subject  by 
a  solicitor  ot  considerable  experience;  and 
these  offices  were  commented  upon  in  the 
house  at  that  time,  Mr.  Pemberton  Leigh  call- 
ing attention  to  the  piofits  of  them,  which 


fact,  and  with  what  you  saji^in  your  last  letter, 
that  I  am  unwilling  to  suppose,  and  to  act 
upon  the  supposition,  that  such  was  your  in- 
tention, without  once  more  calling  your  atten- 
tion to  it."  In  Mr.  Wainewright'a  reply  to 
this  letter,  he  said  he  had  no  hesitation  in 


were  returned  in  one  instance  at  8,130/.  for  ;  saying  that  he  did  not  intend,  in  his  letter  to 
the  previous  year;    in    another  instance,  at  Mr.  Follett,  to  state  that  his  lordship  had  ex» 


9,645/.;  and,  in  a  third,  at  10,879/.  But 
when  Lord  Lyndhurst  received  the  great  seal 
for  the  third  time,  in  1841,  he  appointed  a 
commission  with  a  view  to  reforms  in  the 
Court  of  Chancery;  it  consisted  of  Lord 
Langdale,  Vice-Chancellor  Wigram,  Mr.  P. 


pressed  to  him  an  approval  of  the  clauses - 
that  it  was  his  intention  to  state  in  that  letter 
simply  what  his  lordship  gave  him  permission 
to  sUtc,  viz.,  that  he  had  called  his  lordship's 
attention  to  the  compensation  clauses;  that 
the  first  conversation  he  had  with  his  lordship 


Leigh,  and  Mr.  Sutton  Sharpe,  two  of  them  left  on  his  mind  a  firm  conviction  that  on  that 
known  conscientious  reformers,  and  all  of  the  : occasion  he  did  approve  of  the  whole  bill;  and 
highest  character;  and  they,  after  communica-  ;he  thought  himself  at  liberty  to  refer  in  his 


tion  with  the  Law  Association,  consisting  of 
solicitors  of  the  highest  eminence  and  charac- 
ter, reported  that  it  was  absolutely  necessary 
that  the  six  clerks  and  the  sworn  clerks  should 
be  removed  out  of  the  way,  in  order  to  the 
proper  reforms.  The  Law  .^Association  sug- 
gested to  the  commission  that  the  best  means 
of  accomplishing  this  object  wquld  be  by 
awarding  compensation  to  those  parties;  for 
thev  were  regarded  as  having  a  vested  right 
and  interest  in  their  emoluments.  A  bill  was 
therefore  prepared,  and  every  clause  of  it  very 
carefully  and  maturely  considered  by  the  com- 
missioners. 

The  Attorney -General  then  detailed  some  of 
t)ie  circumstances  connected  with  the  progress 
of  the  bill  through  parliament. 

Mr.  Wainewright  called  upon  Lord  Cotten- 
ham, and  went  through  the  bill  clause  by 
danse,  pointing  oat  the  nature  of  the  compen- 
to  be  given,  and  particularly,  that  in 


letter  to  his  lordship's  public  conduct  on  the 
subject.  The  fact  that  his  lordship  allowed 
the  bill  to  pass  without  observation  warranted 
the  public  to  believe,  as  he  had  believed,  that 
the  bill  had  his  lordship's  sanction.  The  At- 
torney-General then  observed  that  he  was  not 
going  too  far  in  saving  that  Lord  Cottenham's 
attention  having  oeen  particularly  drawn  to 
these  clausesi  and  his  lordship  having  made 
no  objection  to  them  at  the  time,  nor  stated 
any  objection  when  the  measure  was  passing 
through  the  Lords,  might  be  fairly  understood 
to  have  approved  of  those  clauses.  It  was 
impossible  to  draw  any  other  conclusion  from 
his  lordship's  conduct. 

Thus  they  had  in  favour  of  this  measure  the 
opinion  of  the  eminent  persons  who  composed 
the  commission  ;-*of  the  solicitors  connected 
with  the  profession  ;~also  the  sanction  of  Lord 
Cottenham,  not  expressed  in  words,  but  implied 
from  his  silence;— and  likewise  the  sanction  of , 
theother  law  lords,  who  made  no  objection  tothe 
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bill  while  passing  ihrongh  the  other  hoote. 
Thus  the  bill  came  down  to  that  house  with 
the  unanimous  sanction  of  the  House  of 
Lords ;  and  there  was  no  force  in  the  idea  that 
it  was  hurried  through  parliament  without  due 
consideration.  Did  the  honourable  member 
for  Kinsale  mean  to  say  that  any  person  had 
an  interest  in  huddling  the  measure  through 
the  legislature  ?  The  guvemment  had  no  in- 
terest in  it,  neither  had  any  individual  in  that 
or  the  other  house  of  parliament.  The  honour- 
able member  for  Montrose  was  present  when 
the  bill  came  into  the  house,  and  on  two  occa- 
sions he  expressed  his  approval  of  the  bill, 
both  in  its  principle  and  in  its  details.  The 
attention  of  the  house  was  called  to  it  by  the 
honourable  member  for  Sheffield,  who  drew 
the  distinction  between  the  different  rewards 
given  for  political  and  professional  services; 
so  that  the  bill  did  not  pass  without  observa- 
tion and  discussion,  though  possibly  not  in  so 


was  proposed  to  abolish  the  office  of  the  six 
clerks  in  Ireland,  a  bill  was  introduced  into  the 
other  house,  and  received  the  sanction  of  go- 
vernment, by  which  the  legality  of  the  sale  and 
transfer  of  those  offices  was  fulhr  acknowledged, 
and  compensation  was  awarded  for  the  value  of 
their  fees  to  ^e  six  clerks.  A  sum  of  4,000/* 
was  granted,  and  they  received,  in  addition,  an 
annual  sum  not  amounting  to  three-fourths  or 
two-thirds  of  the  whole  of  their  emoluments, 
but  an  amount  commensurate  with  the  full  net 
profits  of  the  offices  they  enjoyed.  Now,  he  did 
not  find  fault  with  this  arrangement,  as  he  con- 
sidered they  were  bound,  in  fairness  and  justice, 
to  compensate  them  to  the  full  extent.  In  1821 
it  was  resolved  to  abolish  the  sinecure  offices 
of  prothonotary  of  the  Court  of  Queen's  Bench 
and  Common  Pleas,  and  of  filasers  of  the  Court 
of  Common  Pleas  in  Ireland,  and  they  had  full 
and  ample  compensation  for  the  loss  of  their 
emoluments.    Tne  same  thing  was  done  with 


full  a  house  as  might  have  been  desirable ;  but ;  reference  to  several  offices  in  theEnghsh  courts, 
that  was  a  circumstance  which  could  not  with  |  and  compensation  given  to  the  amount  of  6,000/. 
propriety  be  urged  as  an  argument  against  the  \  or  7*000/.  a  year.  But  his  hon.  and  learned 
measure  now,  seeing  that  every  member  had  a  friend  objected  to  compensation  being  given  to 
full  opportunity  of  attending  to  its  provisions.  I  the  agents,  who  had  no  permanent  claim  upon 
But  let  them  see  what  were  the  objections  I  the  offices  they  held.  But  on  this  point  he  had 
which  his  honourable  and  learned  friend  made  example  also ;  for  by  the  3  Wm,  4,  c  74,  com- 


to  the  clause  in  the  act.  In  the  first  place,  he 
apprehended  that  the  honourable  and  learned 
member  made  no  objection  whatever  to  the 
proportions  which  under  the  act  were  assigned 
to  the  various  parties,  supposing  the  emolu- 
ments were  such  as  they  were  legally  entitled 


pensation  was  given  to  the  agent  of  the  senior 
deputy  registrar,  and  also  to  the  secretary  of 
the  Master  of  the  Rolls.  Though  the  agents 
held  their  offices  by  no  legal  or  permanent 
tenure,  yet  they  were  persons  who,  as  long  as 
the  assistant  clerks  lived,  were  very  unlikely  to 


to.  He  objected  to  the  three  years*  average  be  removed,  and  therefore  they  were  properly 
on  which  the  compensation  was  granted,  as  a  included  in  the  list  of  parties  receiving  com- 
mode of  arrangement  disadvantageous  to  the '  pensation. 

public,  because,  he  said,  in  those  three  years  The  Attorney-General  next  observed,  that  an 
there  had  been  a  great  amount  of  additional  objection  had  been  raised  to  the  Lord  Chancel- 
business  in  the  court,  which  swelled  the  ave- 1  lor  having  been  vested  with  the  power  of  mak- 
rages.  Now,  he  would  venture  to  say,  that  I  ing  these  compensations  at  his  own  discretion ; 
the  addition  which  was  made  by  the  transfer  { and  to  the  great  advantage  derived  from  the 
of  the  Exchequer  business  was  very  insignlfi-  '  minute  investigations  instituted  in  former  cases 


cant  indeed ;  ~  it  was  scarcely  a  drop  in  the 
^  ocean,  and  could  hardly  be  said  to  have  swell- 
ed the  average.  But,  said  his  honourable  and 
learned  friend,  was  ever  anything  heard  so 
improper  and  so  extravagant  as  this  compen- 
sation for  seven  years  after  the' termination  of 


of  compensation.  Now,  this  case  was  in  some 
respects  different  from  others.  The  compen- 
sation was  taken  out  of  the  suitors'  fund,  and 
not  out  of  the  consolidated  fund ;  and  there- 
fore, there  was  no  necessity  for  consulting  the 
Treasury  on  the  subject.    Again,  his  hon.  and 


their  lives  ?    Now,  his  honourable  and  learned  '  learned  friend  said  the  law  was  improperly 
friend  sanctioned  that  proceeding  just  as  much  passed,  and  the  compensation  unjustly  given ; 


as  any  other  honourable  member  of  the  house 
It  was  clearlv  laid  down  in  the  14  th  section  of 
the  act;  ana  if  his  honourable  and  learned 
friend  unfortunately  happened  to  be  absent, 
not  so  much  for  the  good  of  his  country  as  for 
his  own  private  advantage — if  he  attended 
circuit  rather  than  that  house  when  this  mea- 
sure was  before  it,  certainly  it  did  not  from 
that  follow  that  the  act  had  not  received  his 
sanction  as  well  as  that  of  any  other  member 
of  the  house. 

The  Attorney- General  then  maintained,  that 
to  give  compensation  was  a  course  perfectly 
justifiable  under  the  circumstances ;  and  that  it 
was  the  course  followed  with  regard  to  similar 
offices  by  the  government  which  was  composed 
of  hon.  gentlemen  opposite.    In  1836,  when  it 


but  he  held,  on  the  contrary,  that  there  never 
was  an  act  of  parliament  framed  with  so  much 
care,  or  that  excited  so  much  attention.  Seeing, 
then,  that  this  act  had  been  so  fully  considered, 
he  asked  if  it  would  be  just  to  grant  the  com- 
mittee asked  by  the  hon.  and  learned  gentleman^ 
his  object  being  to  repeal  that  law,  and  to  de- 
prive the  parties  of  the  compensation  they  had 
now  enjoyed  for  three  years  ? 

In  considering  this  question  the^  ought  to 
bear  in  mind  that  by  the  act  of  parliament  the 
Lord  Chancellor  was  bound  to  a  particular  line 
of  duty  in  fixing  the  compensation.  In  ascer- 
taining the  amount  of  compensation,  the  Lord 
Chancellor  had  always  adhered  to  the  fRtntimim 
sum  he  was  enabled  by  the  statute  to  assign,  so 
careful  was  he  to  pursue  the  intention  &e  le^ 
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gislature  had  in  yiew.  What  had  been  the 
nsalt  of  the  measure  ?  Fees  had  been  taken 
off  to  the  amount  of  between  24,000/.  and 
25,000/.  a  year.  New  feet  had  undoubtedly 
been  imposed,  because  new  fees  were  necessary 
for  the  payment  of  the  new  officers  appointed 
under  the  act,  but  the  amount  of  these  new  fees 
had  been  gradually  diminished,  and  altogether 
the  public  nad  been  benefited  by  a  diminution 
of  between  15,000/.  and  16,000/.  a  year.  But, 
then,  compensation  to  the  amount  of  between 
4,000/.  and  5,000/.  had  fallen  in,  so  that,  on  the 
whole,  a  diminution  of  expense  to  the  public 
of  about  20,000/.  had  been  effected.  He  ad- 
mitted that  the  public  had  paid  a  large  price 
for  the  abolition  of  these  offices,  but  not  a 
larger  price  than  justice  and  a  due  regard  to  the 
public  interests  required,  and  the  public  had  an 
inortimable  gain  in  the  power  of  reducing  fees, 
which  had  already  produced,  as  he  had  said,  a 
saving  of  between  15,000/.  and  16,000/,  a  year. 
Ultimately  the  only  fees  that  would  be  required 
were  those  necessary  for  the  payment  of  the 
salaried  officers  appomted  under  this  act.  One 
word  on  these  new  offices.  Under  the  act  the 
Lord  Chancellor  had  the  power  of  appointing 
WL  new  taxing  officers  at  2,000/.  a  year.  He 
had  not  appointed  one.  Being  desurous  that 
the  appotntmept  should  be  perfectly  impartial, 
he  haa  referred  it  to  the  commissioners,  and 
eventually  four  clerks  in  court  and  two  solicitors 
were  appointed. 

Sir  /.  Graham,  taking  the  speech  of  the 
mover  in  conjunction  with  the  motion,  inferred 
that  the  object  of  the  committee  must  be  to  in- 
ctdpate  the  conduct  of  the  Lord  Chancellor 
with  respect  to  the  compensations  referred  to  in 
the  motion ;  and  feeling  that  the  conduct  of  the 
noble  and  learned  lord  had  been  pure  and  irre- 
proachable, he  should  be  no  party  to  the  ap- 
pointment of  a  committee  under  such  circum- 
stances. 

The  principle  of  compensation,  lie  contended, 
was  luat  and  defensible.  It  did  not  rest  on  the 
single  precedent  of  the  six  clerks  in  Chancery 
in  Ireland,  but  on  the  cases  of  the  Exchequer 
and  other  courts.  In  the  case  of  the  Exche- 
quer Court,  seven-eighths  of  the  average  fees  for 
a  given  number  of  years  formed  the  basis  of 
the  compensation.  In  this  bill  the  fntntintcm  was 
three-fourths,  with  a  discretionary  power  to 
the  Lord  Chancellor  to  give  the  full  amount  of 
the  average  of  the  last  three  years  in  cases 
where  he  might  deem  it  necessary.  Assaminff 
atmags  the  fees  ikenuelves  were  legally  exacted, 
it  appeared  to  him  that  nothing  could  be  more 
jnst  or  reasonable  than  the  principle  of  com- 
pensation on  which  the  bill  proceeded.  Their 
uwality  seemed  to  have  been  clearly  established. 
lley  were  fixed  by  Lord  Hardwicke  a  century 
ago,  and  reviewed  by  Lord  Erskine,  and  ^ey 
hsd  been  constantly  reviewed  and  regulated  by 
the  courts.  In  considering  the  compensation 
to  be  awarded,  the  Lord  Chancellor  had  ob- 
luned  returns  of  all  the  fees,  which  he  submitted 


to  Vice-Chantoellor  Wigram  and  Mr.  P.  Lcdgh, 

before  he  proceeded  to  exercise  the  power  given 
him  by  the  bill.  In  every  case  he  had  awarded 
the  miuimum  marked  out  by  the  act  of  parlia- 
ment. The  hon.  mover  had  complained  of  the 
amount— he  had  pointed  to  the  77>000/.  a  year* 
Why,  that  sum  nad  already  been  reduced  to 
somewhere  about  40,000/.,  and  one-tenth  of  the 
compensation  had  already  lapsed  by  death.  In 
the  course  of  twenty  years  the  whole  would  be 
reduced  to  20,000/.  a  year.  He  repeated  his 
conviction  that  the  principle  on  which  the  com- 
pensation went  was  a  just  one.  They  could 
never  disregard  private  rights  without  revolting 
public  opinion,  which  desired  to  see  reforms 
effected  without  the  infliction  of  private  injurv. 
On  any  other  occasion  he  would  have  been  reaay 
to  agree  to  the  appointment  qf  a  general  commit^ 
tee  on  fees,  but  coupled,  as  this  motion  was,  with 
the  intention  of  censuring  the  Lord  Chancellor, 
he  could  not,  for  the  reasons  he  had  stated,  be 
a  party  to  it, — feeling  that  that  noble  and 
learnea  lord  had  been  hardly  dealt  with  in  the 
matter.  He  (Sir  J.  Graham)  did  not  deprecate 
this  discussion,  because  he  believed  that  it 
would  lead  to  the  facts  being  better  understood, 
for  the  more  they  were  inquired  into  the  more 
it  woidd  be  seen  that  that  illustrious  and  noble 
person  had  not  conducted  himself  in  any  man- 
ner that  was  unworthy  of  his  high  station. 

Mr.  F.  Baring  congratulated  the  hon.  and 
learned  gentleman  who  had  made  this  motion 
on  his  having  ehcited  from  the  right  hon.  ba- 
ronet a  declmtion  that  he  had  no  objectidn  to 
a  general  inquiry  on  the  subject  of  fees.  As  to 
what  he  had  said  with  respect  to  the  Lord 
Chancellor,  he  (Mr.  Baring)  begged  to  disclaim 
all  intention  of  casting  censure  on  that  noble 
and  learned  lord,  if  he  voted  for  this  motion. 
He  believed  that  any  causes  of  complaint  that 
had  ariseni  were  quite  as  much  owing  to  the 
act  itself  as  to  the  administration  of  it.  He 
also  entirely  agreed  with  the  right  hon.  baronet 
as  to  the  justice  of  compensation.  If  we  allowed 
abuses  to  grow  up,  it  was  but  right  that  we 
should  pay  for  them;  and  we  had  no  right  to 
effect  public  reforms  at  the  expense  of  private 
indivicKials.  But  it  was  not  surprising  that  the 
public  mind  should  be  aroused  when  they  found 
what  was  tantamount  to  a  million  sterling 
awarded  in  the  shape  of  compensation  to  one 
individual. 

Mr.  C.  Butler,  after  speaking  on  the  larger 
question  involved  in  the  Ist  part  of  the  motion, 
(which  we  have  noticed  elsewhere,)  said,  that 
Lord  Lyndhurst  coming  into  power  at  the  time 
when  these  changes  were  in  contemplation,  did 
what  a  wise  and  honest  minister  would  have 
done  in  promoting  the  progress  of  law  reform, 
while  he  placed  his  own  conduct  beyond  sus- 
picion. 

There  were  gentlemen  familiar  with  the  sub- 
ject, who  had  done  more  for  law  reform  than 
all  the  gentlemen  of  this  house;  he  referred  the 
matter  entirely  to  them,  and  used  his  official 
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power  merely  to  give  effect  to  their  decisions. 
The  names  of  those  persons  had  been  men- 
tioned. No  party  feelmg  had  predominated  in 
the  appointment  of  that  commission ;  it  con- 
sisted of  persons  who  opposed,  as  well  as  of 
persons  who  supported  the  government ;  and  of 
the  number,  Vice-Chancellor  Wigram  and  Mr. 
Pemberton  Leigh  liad,  as  practising  lawyers, 
done  themselves  honour,  which  he  wished  he 
could  see  equalled  in  his  own  branch  of  the 
profession,  by  their  efforts  to  reform  the  ad- 
ministration of  the  law.  There  was  everything 
in  the  mode  in  which  the  question  of  compen- 
sation was  settled  to  satisfy  the  house  and  the 
country;  that  those  who  undertook  the  duty  of 
effecting  an  arrangement  were  not  likely  to  be 
parties  to  jobbing.  The  question  was  not  one 
on  which  party  influence  had  any  influence 
then,  and  he  hoped  it  would  have  none  now. 
The  justice  of  compensating  parties  whose 
offices  were  abolished  was  admitted.  The  only 
(j^uestion  was  as  to  the  amount.  It  was  impos- 
sible to  lay  down  a  principle  to  regulate  com- 
pensation in  such  cases;  and  no  one  could 
be  blamed  who  went  according  to  a  course  of 
precedents  established  by  parliament.  The 
persons  to  whom  the  case  before  the  house  was 
submitted,  found  as  a  general  rule  that  parlia- 
ment had  never  allotted  less  than  three-fourths 
of  the  salary.  In-  some  cases  more  had  been 
allotted.  It  was  not  unreasonable,  therefore, 
that  they  should  fix  on  the  minimum  of  three- 
fourths. 

In  all  cases  of  law  reform  there  were  a  great 
many*prejudice8  and  vested  interests  involved ; 
any  one  wishing  to  make  the  practice  of  the 
courts  more  rational,  expeditious,  and  cheaper, 
was  immediately  met  by  a  host  of  persons,*who 
knew  by  any  reform,  without  compensation, 
they  should  be  deprived  of  their  livelihood; 
and  these  were  ncTt  persons  whose  opposition 
was  to  be  despised  ov  those  who  undertook 
law  reforms ;  with  their  aid  the  work  was 
comparativelv  easy ;  make  them  opposed  to  it, 
and  it  was  almost  impracticable.  Looking  at 
the  importance  of  doing  away  with  abuses  like 
those  detailed  in  connexion  with  these  offices, 
it  was  their  interest  to  declare  to  those  who  held 
them  that  they  should  not  be  made  the  scape- 
goats of  the  reforming  policy  of  the  legislature, 
that  they  should  not  oe  losers  by  a  change 
that  effected  such  a  great  gain  to  the  pubhc. 
It  was  said  that  such  an  extravagant  rate  of 
compensation  disgusted  the  publio  with  law 
reform,  and  made  it  a  burden.  It  was  said 
that  the  fees  had  been  increased  in  consequence 
of  it.  The  direct  contrary  was  the  fact ;  the 
fees  since  the  change  had  never  been  as  much 
as  before.  In  the  first  year  they  were  750L 
less  than  before;  not  much,  certainly,  upon 
70,000/.,  but  they  had  gone  on  diminishing 
ever  since,  and  he  understood  that  there  was  a 
diminution  of  24,000/.  on  the  former  account. 
It  was  said  that  particular  fees  had  been  raised, 
but  that  was  for  the  convenience  of  making  the 
payments;  the  great  abomination  of  the  fee 
system  was  the  number  of  officers  for  taking 
them,  over  whom  the  public  had  po  control. 


Mr.  Romiilp  supported  the  motion,  which 
seemed  in  the  most  important  part  of  it  to  be 
conceded  by  the  right  hon.  baronet,  but  nothing 
could  be  more  impolitic  or  more  unjust  than 
after  five  years  had  passed  they  should  institute 
an  inquiry,  with  the  only  \4ew  of  taking  away 
the  compensation  which  they  had  given. 

Sir  R,  Peel,  after  adverting  to  the  general 
question  of  the  fees  of  office,  (which  we  have 
noticed  in  an  earlier  page,)  and  giving  an  as- 
surance that  government  xcovU  cause  an  inquiry 
to  he  instituted  for  the  future,  said,  I  cannot 
agree  that  it  is  just  to  institute  such  inquiry  in 
respect  of  what  is  past.  I  do  not  think  that  it 
is  any  imputation  against  my  noble  friend  the 
Lord  Chancellor,  that  he  conformed  to  an  act 
of  parliament.  If  the  act  of  parliament  is  in- 
!  correct,  that  is  not  the  fault  of  my  noble  frirad, 
j  but  of  this  house,  though  the  house  might  have 
been  ignorant  of  it. 

In  the  year  1S40,  a  most  important  speech 
was  delivered  in  this  house  upon  this  subject 
by  my.  learned  friend  Mr.  Pemberton  Leigh, 
1  and  hz  told  you  facts  which  were  calculated  to 
direct  your  attentbn  to  this    subject.      He 
j  stated  to  yen  what  was  the  (number  of  causes 
in  the  year  1S39,  and  compared  it  with  the 
I  number  in  the  year  1745,  or  *6ome  other  year 
60  years  preceding,  and  lie  showed  that  the 
I  amount  of  business  had  not  increased.    He 
■  said  *'  Look  at  the  increase  in  the  number  of 
t  the  population,  at  the  increased  amount  of  pet^  • 
Isonal  and  real  property,  and  say  why  there 
'  should  not  have  been  a  great  increasa  in  the 
j  business  of  the  Court  of  Chancery.    The  rea- 
son why  there  is  no  such  increase  is,  that  the 
I  expenses  are  so  enormous.    I  look  at  some 
I  gentlemen  who  hold  office  in  that  court,  and  I 
jfind  one   receivina;   10,000/.  a  year,    another 
!  9,000/.  a  year,  and  another  8,000/.  a  year.     I 
I  take  the  gentleman  who  receives  10,000/.  a  year, 
and,  allowing  every  deduction,  I  would  give 
I  him  a  compensation  of  7,000/.  a  year,  which  is 
I  equal  to  what  you  give  to  the  Speaker,  more 
than  you  give  to  the  Secretaries  of  State,  and 
I  double  the  retired  pension  of  the  Lord  Chan- 
cellor ;"  and  he  said  that  that  would  be  a  fair 
allowance ;  and. you  properly  acquiesced  in  that 
as  an  equitable  transaction,  and  you  felt  that 
the  abuse  \iras  a  great  one,  Uiat  it  demanded  a 
remedy  for  the  future,  but  that  it  was  absolutely^ 
necessary  to  provide  a  liberal  compensation. 
It  is  unfair  to  attempt  to  cast  any  imputatloa 
upon  my  noble  friend.    It  may  be  revolting  to 
talk  of  the  sale  of  offices;  but  in  1836  you 
expressly  recognised  the  legality  of  the  practice 
of  selling  offices,  and  in  this  very  department 
of  the  six  clerks  in  Ireland.    An  act  passed 
only  four  years  preceding  the  speech  of  Mr. 
Pemberton  Leigh,  end  six  years  before;  ^he 
passing  of  this  act,  wherein  it  is  expressly  de* 
dared  that  persons  in  the  six  clerks  office  in 
the  Court  of  Chancery  in  Ireland  had  obtained 
their  places  by  purchase,  and  were  entitled  to 
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sell  the  same  at  their  pleasure,  and  to  receive 
fall  compensatioii  for  any  diminution  of  their 
▼alue  bv  reducticm  of  emolument  or  abolition. 
Here,  therefore,  was  a  recognition  not  only  of 
the  practice  of  selling  offices,  but  of  their  right 
to  full  compensation  on  the  abolition  of  such 
offices.  Hour  could  any  imputation  be  justly 
cast  upon  my  noble  friend  that  he  tolerated  the 
sale  of  offices,  after  the  House  of  Commons 
had  recognised  the  sale  of  offices  and  the  title 
to  compensation  upon  their  abolition?  How 
could  he  be  accused,  if  he  acted  upon  a  prece- 
dent established  by  this  house  as  to  offices  in  a 
court  presided  over  by  so  eminent  a  judge  as 
Lord  Plunket?  Was  he  to  depart  from  that 
precedent? 

Let  us  in  future  institute  a  strict  inquiry  into 
all_  such  cases,  and  let  us  have  periodical  in- 
(juiries  instituted  into  the  amount  of  fees,  and 
if  we  shall  find  they  should  amount  to  an 
extravagant  sum,  I  should  say,  having  provided 
what  you  think  a  reasonable  6um,-^and  by 
reasonable  I  mean  liberal, — sufficient  to  secure 
the  acceptance  of  the  office  by  men  of  high 
character,  let  us  from  time  to  time  have  an 
inquiry  to  prevent  the  rapid  and  extravagant 
accumulBtion  of  fees.  I  do  say  that  I  think  it 
is  a  scandal,  when  vou  abolish  civil  sinecures, 
that  you  should  allow  greater  sinecures  to  be 
held  by  persqxis  who  have  no  strain  upon  their 
powers,  and  whoso. cases  have  ^escaped  your 
attention  for  the  very  reason  that  they  should, 
namely,  that  they  are  held  by  persons  who  have 
not  any  claim  to  them.  But  I  cannot  agree  to 
that  ]wrt  of  the  motion  which  involves  an  in- 
quiry into  the  past;  for  I  think  if  vou  were  to 
take  away  from  those  gentlemen  what  you  hcd 


given  them  after  they  had  enjoyed  it  for  five 
years,  it  would  be  a  gross  injustice ;  and  if  jou 
do  not  intend  to  do  so,  I  think  an  inquiry  mto 
the  amount  would  be  superfluous.  But  it  must 
be  recollected  that  in  these  cases  my  noble 
friend  gave  in  every  instance  the  minimum^ 
You  said  he  might  give  not  less  than  three- 
quarters,  but  he  might  give  more;  and  my 
noble  friend,  with  all  the  feelings  he  mav  be 
expected  to  entertain  towards  officers  of  his 
court,  in  every  instance,  without  exception, 
gave  the  minimum.  If  the  facts  escaped  your 
attention,  and  you  acted  too  liberally,  the  Lord 
Chancellor  is  not  responsible ;  the  act  is  as  you 
passed  it :  but  if  you  think  the  act  is  too  liberal, 
vou  should  not  have  passed  it.  An  hon.  mem- 
ber says  the  act  passed  rapidly;  and  why  did 
it  pass  rapidly  ?  Because  it  was  a  liberal  one, 
and  because  there  was,  therefore,  no  opposition. 
Is  it  any  imputation  upon  my  noble  friend  that 
it  passed  rapidly  ?  If  it  passed  rapidly,  it  was 
not  because  it  was  brought  forward  without 
due  notice;  the  attention  of  the  house  was 
called  to  the  subject  by  Mr.  Pemberton  I^ei^h, 
in  1840 ;  and  the  attention  of  the  house  havmg 
been  thus  drawn  to  the  subject,  a  compensation 
having  been  provided  by  parliament,  and  the 
Lord  Chancellor  having  taken  in  every  case  the 
minimum  ef  the  amount  you  pronded,  I  mu^t 
toy  that  to  cast  any  imputation  on  my  noble 
frieBd  would  be  unjust.  Bult,  in  future,  on  the 
part  of  the  government,  I  promise  the  proposition 
my  cordial  concurrence* 

For  the  motion         ...      65 
Against  it        ....      SO 

Majority  against  the  motion  •      15 
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Fox,  Charles  James,  104,  Albany  Street, 
Regent's  Park;  Canterbury;  and  Uni- 
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Fiake,  Edward  Brown,  5,  Montpellier  Street, 
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Greenacre,  Charles  Edward,  East  Dereham ; 
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Nevill,  Richard,  5,  Princes  Street,  Bedford 

Square ;  and  Tamworth  ....   Robert  Nevill,  Tamworth 
Newill,  Robert  Daniel,  13,  Featherstone  Build- 
ings ;  and  Shrewsbury    ....  Joshua  John  Peele,  Shrewsbury 
Niblett,  Isaac  Goodluck,  11,  Everett  Street; 
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Peter,  John,  40,  Grafton  Street,  Tottenham 
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well  Street lliomas  Gwynne,  Haverfordwest 
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Quick,  Henry  Brannan,  30,  Gloucester  Cres- 
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Ransom,  Robert,  jun.,  Sudbury;  and  128, 

Upper  Seymour  Street     ....   Robert  Ransom,  sen.,  Sudbury 
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Square Street 

Henry  Hugh  Beckitt,  Lincoln's  Inn  Fields 
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Wheat,  John  James,  4,  Liverpool  Street ;  St. 

Pancras ;  and  Norton  Lees      .        •        .  John  Wheat,  Sheffield 
Whiting    William,    27,  Middleton    Square; 
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and  Henrietta  Street        ....  James  Thomas  Woodhouae,  Leominster 
Wilkinson,  Joseph,  Manchester;  and  York    .  Thomas  Ward,  York 
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RECENT   DECISIONS  IN  THE  SVPE- 
,     RIOR  COURTS, 

RKPORTBD    BT-BARBISTBBS  *«»r'THS    SEYSRAL 
COURTS. 

'l{oIU  QTontt. 

DISMISSAL    OF    BILL.  —  CONaTRUCTIOK   OP 
ORDBRS  14  AND  114  OF   MAY,  1845. 

Tke  times  of  vacation  must  be  reckoned  in 
computing  the  time  for  the  dismissal  of  a 
bill  for  want  of  prosecution  after  answer, 
unless  they  occur  within  the  time  allowed 
for  extepting  to  the  answer. 

Thih  was  a  motion  for  the  dismissal  of  the 
hill  for  want  of  prosecution,  the  answer  havings 
been  filed  on  the  14th  of  Feb.  1846,  and  no 
proceedings  having  been  taken  until  after  ser- 
vice of  the  notice  of  motion,  when  an  order  was 
obtained  to  amend,  llie  notice  of  motion  was 
served  on  the  25th  of  April. 

Mr.  Shebbcare,  for  the  plaintiff,  said,  that  ac- 
cording to  the  i4th  of  the  Orders  of  May,  1845, 
the  times  of  vacation  were  not  to  be  reckoned 
in  computing  the  time  for  amending  any  bill  or 
excepting  to  an  answer ;  and  if  the  time  for  the 
Easter  vacation  were  deducted,  it  would  be 
found  that  sufficient  time  had  not  elapsed  since 
ancing.  4.  Equity  and  Practice  of  the  Courts.  ,  the  filing  of  the  answer  to  justify  the  present 
5.  Bankruptcy  and  Practice  of  the  Courte.  6.  i ''^R?^^*^*?^  He  also  contended,  that  the  time 
Criminal  Law  and  Proceedings  before  Jus-  ' 


The  examiners,  appointed  for  the  examina- 
tion of  persons  applying  to  be  admitted  attor- 
neys, have  appointed  Thursday,  the  4  th  day  of 
June,  at  half-past  nine  in  the  forenoon,  at  the 
Hall  of  the  Incorporated  Law  Society,  in 
Chancery  Lane,  at  ten  o'clock  precisely,  to  com- 
mence the  examination.  The  articles  of  clerk- 
ship and  assignment,  if  any,  with  answers  to 
the  questions  as  to  due  service,  according  to  the 
regulations  approved  by  the  judges,  must  be 
left  with  the  secretary,  on  or  before  Thursday, 
the  2Sth  instant. 

Where  the  articles  have  not  expired,  but  will 
expire  during  the  term,  the  candidate  may  be 
examined  conditionally,  but  the  articles  must 
be  left  within  the  first  seven  days  of  term,  and 
answers  up  to  that  time. 

A  paper  of  questions  will  be  delivered  to  each 
candidate,  containing  questions  to  be  answered 
in  writing,  classed  Under  the  several  heads  of 
—1.  Preliminary.  2.  Common  and  Statute 
Law,  and  Practice  of  the  Courts.     3.  Convey- 


tices  of  the  Peace. 

Each  candidate  is  required  to  answer  all  the 
preliminary  questions  (No.  1.);  and  it  is  ex- 
pected that  he  should  answer  in  three  or  more 
of  the  heads  of  inquiry. — Common  Jtow  and 
Equity  being  two  thereof. 


allowed  for  vacation  ought  not  to  be  reckoned 
in  the  time  allowed  for  nling  replication. 

Mr.  MiUer,  control,  said,  that  the  Order  16, 
Art.  31,  and  Order  114  of  May,  1845,  corres. 
ponded  with  those  of  the  4th  and  16th  Orders 
of  1828,  with  the  exception  of  the  time  being 
shortened,  and  in  construing  the  latter  orders, 
it  was  held  bj  the  Vice-Chancellor  of  England, 
that  the  penod  allowed  for  vacation  niist  be 
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reckoiMd,  unksa  tbey  occur  within  the  time 
allowed  for  exception  to  the  answer.  He  cited 
Marriott  ▼.  Tarpky,  8  Sim.  18 ;  Ciare  v.  Clare, 
5  Jut.  1079. 

The  Master  qf  the  Rolls  said*  the  Order  re* 
specting  vacations  did  not  apply  to  the  general 
case  of  a  replication,  and  that  the  order  must 
therefore  have  been  made  for  dismissal,  had 
not  die  plaintiff  since  obtained  an  order  to 
amend ;  but  that  being  the  case,  he  must  pay 
the  coets  of  the  motion. 

Vfiies  V.  Cooper.    May  8,  1846. 

l^irMTtanrfllor  of  €?naTanlr. 

INFANT. — DECRBB. 

Where  a  decree  has  been  obtained  in  a  suit  to 
which  an  infant  is  a  party  defendant ^  with- 
out the  concurrence  qf  such  infant,  after 
she  has  attained  21,  the  court  will  allow  her 
to  put  in  a  further  answer  and  to  have  the 
eetuse  reheard. 

An  infant  applying  on  coming  of  age  to  put  in 
a  further  answer  must,  if  the  suit  is  pro- 
perly  constituted,  pay  the  costs  of  the  ap^ 
pUoaiUm, 

This  was  a  motion  on  the  part  of  Harriet 
Cole,  who  wh6  was  described  in  the  title  of  the 
cause  as  an  infant,  but  who  had  in  fact  attained 
her  age  of  21  years,  that  she  might  be  at  liberty 
to  put  in  an  answer  and  to  enter  into  evidence 
in  support  of  such  answer,  and  that  the  cause 
might  be  reheard.     It  appeared  that  the  de- 
fendant  attained  her  age  of  2 1  years  on  the  13th 
August,  1844,  and  in  November,  1846,  a  sub- 
poena to  hear  judgment  having  been  served  on 
the  solicitor,  who  had  hitherto  acted  in  the 
cause,  she  was  applied  to  b)[  him  for  instruc- 
tions, which  she  declined  giving,  and  requested 
him  not  to  appsar  or  act  further  for  her.     On 
the '21st  of  November,  the  solicitor  returned 
the  subpoena  which  was  sent  to  him  on  her 
behalf  to  the  plaintiff's  soUcitor,  and  informed 
him  that  he  wta  no  longer  concerned  for  her, 
notwithstanding  which  the  plaintiff  proceeded 
to  hear  the  cause,  and  in  December,  1815,  a 
decree  was  pronounced.    In  the  decree  which 
was  drawn  up,  the  defendant  was  described  as 
an  infant,  and  was  stated  to  have  appeared  by 
counsel  for  her  next  friend,  although  no  in- 
structions were  given  for  any  appearance  on 
her  behalf. 

Mr.  James  Parker,  in  support  of  thei  motion, 
said,  it  was  proved  by  the  affidavit  of  the  de- 
fendant's present  solicitor,  that  they  laid  the 
papers  before  counsel  to  advise  as  to  the  proper 
steps  to  be  taken,  and  that  the  defendant  was 
quite  taken  by  surprise  on  hearing  that  the 
cause  had  been  heard.  By  the  affidavit  she 
had  distinctly  proved,  that  notice  was  given  to 
the  plaintiff's  solicitor  of  the  solicitor  who 
actea  for  her  next  friend  being  no  longer  con- 
cerned for  her,  and  that  she  knew  nothing  of 
the  decree. 

Mr.  Bethell,  contrk,  said  it  was  e\ident  the 
defendant  had  only  waited  to  see  what  sort  of 
decree  Would  be  made>  iind  finding  that  it  was 


not  favourable  to  her  views,  she  then  for  the 
first  time  sought  to  repudiate  it,  for  although  the 
decree  was  made  in  December,  1844,  notice  of 
this  application  was  not  given  until  June,  1845« 
This  was  a  sort  of  conduct  that  the  court  never 
sanctioned,  Powis  v.  Mansfield,  6  Sim.  637; 
KeUall  V.  KelsaU,  2  Myl.  &  K.  409.    The  an- 

Slication  also  should  have  been  to  set  aside  the 
ecree,  for  if  there  was  no  decree  against  the 
defendant  there  was  no  decree  against  any 
partv. 

The  Vtee-Chancellor  said,  the  question  was, 
whether  there  had  been  a  decree  binding  upon 
the  party  making  this  motion.  {H\9  Honour 
then  read  the  decree,  in  which  it  was  stated 
that  the  defendant,  Harriet  Cole,  appeared  by 
her  guardians  and  next  friend,  and  continued.] 
It  was  evident  there  was  no  decree  between 
any  such  parties,  and  looking  at  the  question 
of  time,  it  appeared  that  the  plaintiff  was  ap- 
prised of  the  defendant's  intention  not  to  in« 
struct  the  solicitor  who  had  appeared  for  her 
next  friend  on  the  1 9th  November,  which  was 
some  time  before  the  decree  was  pronounced. 
His  Honour  said,  he  was  therefore  of  opinion, 
that  there  was  no  decree  against  the  defendant 
who  was  now  moving.  The  court  had  nothing 
to  do  with  an^  difficulties  that  might  arise  be- 
tween the  plaintiff  and  any  other  person,  and 
would  therefore  make  the  order  as  asked  by 
the  notice,  which  would  confine  its  operation 
to  the  case  of  the  plaintiff  and  the  present  de- 
fendant. The  defendant,  ?iOwever,  must  pay 
the  costs,  for  if  the  suit  was  originally  right  the 
defendant  could  not  complain,  and  as  the  order 
was  an  indulgence,  she  ought  to  pay  for  it. 
Snow  V.  Cole.    April  20,  1840. 

Queen's  ISenct. 
(Before  the  Four  Judges.) 

TROVER. — SPECIAL   DAMAGES. 

In  an  action  of  trover  by  a  carpenter  for  the 
tools  of  his  trade,  it  was  aUedged  in  the 
declaration,  by  way  of  special  damage,  that 
the  plaintiff  was  for  some  time  prevented 
folloicing  his  business  of  a  carpenter,  and 
damages  given  in  respect  of  such  claim. 
Held,  1^  That  special  damages  may  be  re- 
covered  in  an  action  of  trover,    2,  That 
the  damage  was  the  natural  and  legal  con- 
sequence  of  the  act,  and  the  court  refused  a 
rule  to  reduce  the  damages,  on  the  ground 
that  the  injury  alleged  to  be  sustained  was 
too  remote. 
This  was  an  action  for  trover,  in  which  the 
juiy  gave  a  verdict  for  the  plaintiff,  damages 
20f.    The  plaintiff  was  a  carpenter,  and  the 
action  was  brought  for  the  conversion  of  the 
tools  of  his  trade,    lliere  was  an  allegation 
of  special  damage  in  the  declaration,  that  by 
reason  of  the  detention  of  the  tools  the  plaintiff 
had,  for  a  certain  space  of  time,  been   pre- 
vented from  following  his  business  as  a  car- 
penter, and  damages  were  given  in  respect  of 
such  claim. 

Mr.  Serjeant  Allen  now  moved  for  a  rule  to 
Show  cause  why  the  damages  should  not  be 
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reduced.  No  damage  U  done  to  the  plaintiff 
till  the  time  of  conversion,  and  the  measure  of 
dam^es  is  the  value  of  the  goods  at  the  time 
of  conversion.  In  a  late  case  at  nisi  prius  in 
the  Exchequer^  where  an  action  of  trover  was 
brought  against  an  innkeeper  for  the  detention 
of  a  theodolite,  and  it  was  alleged  by  way  of 
special  damage,  that  the  plaintiff  was  prevented 
carrying  on  his  business  as  a  surveyor,  the 
Chief  Baron  was  reported  to  have  held  that  no 
fecial  damage  could  be  recovered  at  all ;  that 
it  was  inconsistent  with  the  nature  of  the  ac- 
tion, and  that  the  estimate  of  damages  could 
only  include  the  enhanced  value  of  the  goods. 
Davis  V.  OsweUi^  was  trover  for  a  pony,  and  spe- 
cial damage  alleged  by  reason  of  the  plaintiff 
being  obliged  to  hire  other  horses,  ana  Baron 
Parke  admitted  the  evidence  of  special  damage, 
but  said  that  if  there  was  any  dispute  as  to  the 
amount,  he  was  prepared  to  reserve  the  ques- 
tion. The  fact  that  the  plaintiff  was  for  some 
time  prevented  carrying  on  his  business  as  a 
carpenter  is  not  a  ground  for  special  damage. 
It  is  too  remote  a  consequence  of  the  act  of 
conversion.  The  damages  must  be  the  natural 
and  legal  conse(}uence  of  the  act  done,  and 
not  any  remote  injury  which  may  perhaps  re- 
sult from  the  conversion.    Moon  v.  Raphael^ 

Cur,  adv.  vult. 

Lord  Denman,  C.  J.,  on  a  subsequent  day, 
said,  that  the  court  had  taken  time  to  consider 
this  question,  with  a  view  of  ascertaining 
whether  any  rule,  such  as  the  one  referred  to  in 
the  argument  had  been  laid  down  by  the 
Court  of  Exchequer,  that  no  special  damage 
could  be  recovered  in  an  action  of  trover ;  but 
it  appeared,  that  no  such  rule  had  been  adopted, 
ana  that  under  the  circumstances  of  this  case, 
the  special  damage  alleged  appeared  to  be  the 
natund  and  legal  consequences  of  the  act  of 
conversion,  and  that  therefore  there  would  be 
no  rule. 

Rule  refused. 

Bodky  V.  Reynolds,    Easter  Term,  1846. 


<Snecn'0  ISencb  ^raettre  Court. 

PAUPER. — DI8PAUPBRINO. —  COSTS   OP  THE 
DAY. — PAUPER   WHEN    LIABLE    TO. 

If  a  plaintiff  who  has  been  admitted  to  sue  in 
formft  pauperis  acts  vexatiously  in  the  con- 
duct of  the  cause,  the  court  will  dispauper 
him  :  and  if  after  notice  of  trial,  the  record 
has  been  withdrawn,  he  may  be  ordered  to 
pay  the  costs  of  the  day, 

A  RULE  had  been  obtained  calling  upon  the 
plaintiff  to  show  cause  why  he  should  not  be 
dispaupered,  and  why  he  should  not  pav  the 
costs  of  the  day  for  not  proceeding  to  tiial  un- 
der the  following'  circumstances : — 

The  action  was  commenced  in  May,  1844, 
but  issue  was  not  joined  until  the  end  of  April, 
1846,  when  notice  of  trial  was  given  for  the 
then    ensuing    sittings  after    Irinity  Term: 

•  7  Car.  &  Payne,  804. 
^  2  Scott,  489. 


this  notice  was  countermanded.  On  the  7th  of 
June  following  the  plaintiff  obtained  an  order 
to  sue  in  formd  pauperis,  and  on  the  7th  of 
December  gave  fresh  notice  of  trial  for -the  sit- 
tings in  Hilary  Term  in  the  present  year,  but 
the  cause  was  at  those  sittings  mad*,  a  remanet 
to  the  sittings  after  term,  and  placed  in  the 
list  of  causes  to  be  taken  on  the  5th  February. 
At  that  time  the  defendant  was  prepared  with 
witnesses  from  Bristol;  the  record,  however, 
was  then  withdrawn,  and  on  the  31st  of  March 
last,  notice  of  trial  was  again  given  for  the 
second  sittings  in  this  (Easter)  term.  The 
plaintiff's  affidavit  in  answer  stated  as  an  ex- 
cuse for  not  proceeding  to  trial  after  Hilary 
Term,  that  he  was  at  that  time  unable  to  prove 
the  defendant's  hand- writing,  but  by  the  same 
affidavit  it  further  appeared  that  at  the  second 
sittings  in  this  term  the  record  was  again 
withdrawn,  in  order  (as  it  was  alleged)  to 
add  another  count  to  the  declaration,  accord- 
ing to  the  advice  of  counsel. 

The  plaintiff  in  person  appeared  to  show  cause 
against  the  rule. 

T,  W.  Saunders,  in  support  of  the  rule,  sub- 
mitted that  the  rule  ought  to  be  made  ab- 
solute. Facer  v.  French,  5  Dowl.  The  only 
question  could  be  as  to  whether  the  plaintiff 
should  be  dispaupered  and  pay  the  costs  of  the 
day. 

Wightman,  J.  That  certainly  is  the  only 
question.  I  think,  however,,  that  those  costs 
should  be  paid  by  the  plaintiff;  there  have 
been  no  less  than  three  defaults,  and  the  plain* 
tiff  appears  to  be  tampering  with  the  indul- 
gence of  the  court. 

Rule  absolute  accordingly. 

Bedwell  v.  Coldstnng,  Easter  Term,  1846. 

Court  of  ISantmytrs. 

INSOLVENT   PETITIONER   UNDER  7  &  8 
VICT.  C.  96. 

An  insolvent  who  has  recently  been  discharged 
by  the  Court  for  Relief  of  Insolvent  Debtors, 
may  be  discharged  from  debts  subsequently 
incurred,  by  this  court. 

A  final  order  may  be  made  in  a  case  where  U 
appears  that  judgment,  as  in  case  of  a  mm- 
suit,has  been  entered  up  against  apetiiumer, 
in  an  action  of  trespass, 

James  Phineas  Davis,  whose  petition  was 
dismissed  on  a  former  occasion,  {ante  p.  490,) 
in  consequence  of  its  deviating  from  the  fonn 
prescribed  by  the  act  of  parliament,  filed  a 
second  petition,  which  came  before  Mr.  Com- 
missioner Holroyd,  when  three  objections  were 
taken  on  behalf  of  creditors. 

It  appeared  that  the  petitioner  filed  his  peti* 
tion  in  the  Ck)urt  for  the  Relief  of  Insolvent 
Debtors,  under  the  1  &  2  Vict.  c.  110,  on  the 
6th  day  of  December,  1845,  and  that  the  peti- 


•  The  costs  of  the  day  now  prayed  for  were 
those  for  notproceeding  to  trial  on  the  ^th  of 
February.  The  rule  nisi'  was  granted  before 
the  second  withdrawal  of  the  record  at  the 
SMond  iiftnga  in  Easter  Term,  1846. 
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tioD  came  on  for  bearing  on  the  13th  day  of. 
January,  1846,  when  the  insolveni  was  dis- 
charged, the  debts  and  claims  against  him 
amounting,  according  to  his  schedule,  to 
21 J23/.  "55.  3d.  In  the  schedule  annexed  to 
the  petition  filed  in  this  court,  under  the  7  &  8 
Vict.  c.  96,  the  names  of  two  additional  credi- 
tors were  inserted,  for  67/.  1 1^.  6(/.,  and  the 
consideration  of  the  debt  in  each  caae  was 
stated  to  be— "Taxed  costs  allowed  to  this 
creditor  on  a  judgment  as  in  case  of  a  nonsuit 
in  an  action  of  trespass."  The  names  of  the 
petitioner's  creditors,  as  contained  in  the  sche- 
dule filed  in  the  Ck)urt  for  the  Relief  of  Insolvent 
Debtors,  were  not  mentioned  in  the  schedule 
annexed  to  his  petition  in  this  court,  but  the 
sum  abo7e  mentioned  (21,733/.  5«.  3d.)  was 
stated  as  a  part  of  the  sum  owing  to  his  credi- 
tors, and  the  names  of  the  provisional  assignee 
of  the  Insolvent  Court  and  of  the  creditors'  as- 
signee  appointed  in  that  court,  were  inserted  as 
representing  the  body  of  creditors.  It  was  ob- 
jected on  behalf  of  one  of  the  two  creditors  in 
respect  of  whose  debts  the  petitioner  now  sought 
to  be  dischamd: — 1st,  That  the  petitioner 
having  selected  his  own  tribunal,  by  appealing 
to  the  Court  for  Relief  o£  Insolvent  Debtors, 
ought  not  now  to  be  permitted  to  apply  to 
another  jurisdiction,  as  the  vesting  of  his 
popertjr  in  the  officers  of  two  distinct  and 
mdependent  tribunals  would  lead  to  a  daelung 
of  jurisdiction  inconvenient  and  injurious  to  the 
interests  of  the  creditors.  On  this  point.  Ex- 
parte  Partington,  before  Mr.  Commissioner 
Evans,  ondEgparte  Newland,  before  Mr.  Com- 
missioner Fane,  were  cited.  2ndly,  The  Com- 
missioner's attention  was  directed  to  the 
kngoage  of  ihe  petition,  as  given  by  the  act  of 
piriiament,  in  wnich  the  petitioner  stated,  that 
bis  schedule  contained  a  full  and  true  account 
of  his  debts  and  the  claims  against  him,  "  with 
the  names  of  his  creditors  and  claimants,  and 
the  dates  of  contracting  the  debts  and  claims 
severally,  as  nearly  as  such  dates  can  be 
stated.'*  And  it  was  submitted  that  the  pe- 
tition was  obviously  untrue  in  this  respect,  m- 
asmuch  as  the  names  of  aU  the  creditors  whose 
debts  were  incurred  previously  to  the  petitioner 
filing  his  petition  in  the  Court  for  the  Relief  of 
Insolvent  Debtors  had  been  omitted.  Lastiy, 
the  24th  section  of  the  7  &  8  Vict.  c.  96,  was 
nfened  to,  which  provides,  that  if  it  shall  ap- 
pear to  the  commissioner  that  the  debts  of  the 
petationer,  or  any  of  them,  were  contracted  by 
reason  of  any  judgment  in  certain  actions 
th^T^ti  enumerated,  of  which  an  action  for  a 
<«iaBlicioQS  trespass"  was  one,  the  commis- 
aaoner  should  not  be  authorised  in  such  case 
to  name  any  dav  for  making  a  final  order ;  and 
tke  petitioner  naving  stated  in  examination, 
ilMitDeaction  in  which  judgment  as  in  case  of 
a  aooeiui  bad  been  obtained  against  him,  was 
baoaghtlbrtheMbiire  of  his  goods  mdera 
fiiit  m  banJcroptcy,  afterwards  annulled,  it  was 
contended,  that  this  was  a  iud|rment  in  an  action 
for  a'^asiieiotta  trctpais,^'  within  the  meaning 
cf  d»ael  of  parliament. 

Mr.  Commisaioner  Holroyd  did  not  tlunk 


that  any  of  the  objections  urged  wer^.  sufficient 
to  prevent  him  from  granting  the  petitioner  a 
final  order  for  protection.  As  to  the  first  objec- 
tion, in  the  cases  cited,  the  parties  petitioning 
this  court  at  the  time  of  their  so  petitioning 
this  court,  had  petitions  pending  in  the  Court 
for  the  Relief  of  Insolvent  Debtors.  In  the 
present  case  the  petitioner  had  been  discharged 
oy  the  Court  for  Relief  of  Insolvent  Debtors, 
and  only  came  to  this  court  to  be  relieved  from 
two  debts,  from  which  his  discharge  from  the 
Court  for  Relief  of  Insolvent  Debtors  did  not 
relieve  him.  There  was  nothing  in  the  statutes 
for  the  ReUef  of  Insolvent  Debtors  which  took 
away  the  jurisdiction  of  this  court,  because  the 
party  petitioning  had  previously  petitioned  the 
Insolvent  Court,  and  subseouentiy  incurred 
other  debts.  As  to  the  secona  obiection,  that 
the  petitioner  neglected  to  insert  the  names  of 
all  his  creditors,  the  schedule  might  be 
amended  in  this  respect  by  filing  a  copy  of  so 
much  of  the  scheaule  filed  in  the  Insolvent 
Court  as  save  the  names  of  the  insolvent's  cre- 
ditors and  the  dates  of  contracting  the  several 
debts.  As  to  the  last  objection,  he  (Mr.  Com- 
missioner Holroyd)  was  not  called  upon  to  de- 
cide, that  the  24th  section  did  not  apply  to 
plaintififs  in  any  of  the  actions  therein  enume- 
rated ;  but  it  did  not  appear  to  him  that  the 
action  in  which  judgment  as  in  case  of  a  non- 
suit had  been  obtained  against  the  petitioner, 
was  an  action  for  "  malicious  trespass,"  and  he 
thought  he  was  not  bound  on  this  ground  to 
refuse  the  find  order. 

Upon  making  the  amendment  referred  to,  in 
his  schedule,  and  payment  of  10/.  into  court, 
the  petitioner  obtained  his  final  order. 

In  re  James  Phineas  Davis.  30th  April, 
1846. 
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Thursday    . 

«     .  28    Motions, 

Friday  .      . 

.     ,29^ 

Saturday     • 

.     .  30 

Pleas,  Demurrers,  Causes, 

Monday      • 

June  1 

-     Further  Directions,  and 

Tuesday     • 

.     .     % 

Exceptions. 

Wednesday 

.     •    3 

Thursday    . 

•    •    4    Motions* 

Friday  .    . 

"    5 

Saturday     • 

•     .    6 

Pleas,    Demurrers,  Causes 

Monday     • 

.     .     8 

Further    Directions,  and 

Tuesday     • 

.    .    9 

Exceptions. 

Wednesday 

.  •loj 

Tbarsday   • 

.11  jl^t'^n*— The    unopposed 

Friday       . 

•  : " 

Motions. 
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Short  Caoses,  Consent  Causes,  and  Consent  Pe- 
titions, ererj  Saturday  at  the  sitting  of  the  oourt. 

Notice.— Consent  Petitions  must  be  presented, 
and  copies  led  with  the  secretary,  on  or  before  the 
Tbarsdav  preceding  the  Saturday  on  which  it  is 
intendea  they  should  be  heard. 

COMMON  LAW  SFTTINGS. 


MIDOLUaX. 

la  Term, 

1st  Siuing— Mondajr May  f  5 

And  two  following  days  at  Kleron  o'clock. 

2od  Sitting,  Thursday May  f8 

And  subsequent  daya  at  Elereo  o'clock. 

Srd  Sitting.  Wednesdiiy June  10 

At  I  past  Nine  o'clock  precisely,  for  Undefended 
Causes  only. 

A  list  of  such  remanets  as  appear  6 1  to  be  tried 
in  Term  will  be  printed  immediately,  but  on  the 
statement  of  either  side  that  a  cause  is  too  long  to  be 
tried  in  Term,  it  will  be  withdrawn  from  such  list, 
provided  tho  other  side  have  two  days'  notipe  of  the 
application  at  tho  Marshar^  to  postpone,  and  do  not 
oppose  tho  application  on  good  grounds — the  usual 
number  of  completed  and  new  causes  will  be  put 
into  the  list  day  by  day  in  their  usual  order. 

Sitting*  after  Term,  Saturday      .     .    June  13 

LONDON. 

In  Term, 
Thursday  (At  Twelve)    .    •    «    •        June  11 

For  Undefended  Causes  and  such  as  the  Judge 
considers  fit  to  be  taken . 

After  Term, 

Monday     '.•..,....     June  15 

(To  adjourn.) 

NOTES  OF  THE  WEEK. 


POSTPONBMENT  OF  NIRI   PR1U8   CAU8B8   IN 
THE   EXCHEQUER. 

Great  disappointment  is  felt  and  expressed 
in  consequence  of  the  postponement  of  nearly 
the  whole  of  the  causes  set  down  for  trial  at 
Nisi  Prius  in  the  Court  of  Exchequer  at  the 
sitting  after  Easter  Term.  There  are  only 
four  days  allowed  for  the  trial  of  jury  causes 
in  Middlesex  after  Easter  Term;  and  in  the 
Court  of  Exchequer,  three  out  of  the  four  days 
were  occupied  exclusirely  in  the  trial  of  re- 
venue informations,  arising  out  of  a  single 
transaction,  involving  the  loss  to  the  public  of 
the  duty  on  twelve  hogsheads  of  brandy*,  leav- 
ing only  one  day  for  the  trial  of  all  the  civil 
causes  in  this  court.  The  result  of  this  ar- 
rangement was  that  only  two  or  three  cases 
have  been  tried,  and  the  remainder  of  the 
causes  set  down  for  trial,  exceeding   fifty  in 


number,  necessarily  stand  over  until  the  next 
term,  to  the  great  delay,  expense,  and  mortifi- 
cation of  many  of  the  soitors. 

The  Court  of  Exchequer  was  frequently 
fixed  upon  by  attorneys  and  recommended  by 
counsel,  because  there  was  no  arrear  of  busi- 
ness in  that  court ;  but  the  result  of  the  sitting 
which  terminated  on  Wednesday  last,  deprives 
the  court  of  this  advantageous  distinction. 

UNaUALIPIED   PRACTITIONERS  IN   POOR 
LAW   MATTERS. 

The  Court  of  Queen's  Bench,  in  the  case  of 
the  Qiteen  v.  Buchanan,  has  decided  that  an 
indictment  will  lie  against  any  person  prac- 
tising at  the  quarter,  not  being  an  attorney  or 
solicitor,  such  practising  being  contrary  to 
the  2nd  section  of  the  6  &  7  Vict.,  c  73. 
The  defendant  having  been  indicted  by  the 
Kent  Law  Society  for  so  practising,  demurred 
to  the  indictment.  The  demurrer  was  not 
only  overruled,  but  the  court  refused  an  ap- 
plication for  leave  to  plead,  8a3ring  the  act  of 
parliament  was  very  plain,  and  the  application 
to  plead  after  demurring,  unreasonable.  We 
shall  give  an  early  report  of  the  < 


PROGRESS  OF   BILLS   IN   PARLIAMENT. 

Lord  Brougham's  New  Short  Form  Con- 
veyancing Bill  has  been  read  a  2nd  time  pro 
forma. 

The  General  Registry  Bill  has*  been  post- 
poned by  Lord  Campbell  till  the  Com  BiU 
shall  have  passed. 


THE  EDITOR'S  LETTER  BOX. 

We  beg  the  attention  of  our  readers  to  some 
notes  on  the  new  rules  relating  to  examination, 
administration,  and  annual  certificates!  at  page 
50,  ante.  The  notices  for  the  Master  are  to  be 
given  three  days  at  the  least  before  term,  ae 
heretofore. 

The  names  of  the  candidates  who  passed  last 
term  shall  be  given  in  our  next  number,  if 
practicable. 

We  have  received  a  communication  relating 
to  a  proposed  Articled  Clerks'  Society,  the  de- 
sign of  which  shall  be  considered  (we  hope  in 
our  next  number) ;  r.nd  we  recommend  the 
promoters  to  consult  tho  sevend  solicitors  to 
whom  thev  are  articled. 

<<  Sub-Articulis "  is,  perhaps,  a  litde  too 
sanguine  as  to  the  expected  admission  as  well ' 
of  articled  clerks  as  of  the  "  students,  members 
of  the  Inns  of  Court,"  to  the  i|^tended  Lecturea 
at  the  Middle  Temple.  We  will  inquire  and 
report. 

'*  A.  W.'s"  case  should  be  submitted  to  his 
legal  adviser.  We  cannot  answer  points  c^  this 
kind. 


Wi^t  Hegal  ®b0ei:lier« 
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"  Qaod  magis  ad  ko» 
Pertinet,  et  nescire  malum  est,  agitamus." 

HORAT. 


THE  CHARITABLE  TRUSTS  AND 
SMALL  DEBT  BILLS. 

We  class  together  the  parliamentary 
proceedings  on  these  two  bills^  although 
the  former  has  just  been  negatived,  and 
the  latter  is  only  just  announced.  The 
Charitable  Trusts  Hill,  however  well  de- 
signed, was  calculated  in  its  present  shape 
to  withdraw  a  large  part  of  the  appro- 
priate business  of  the  Courts  of  Equity, 
and  place  it  in  the  hands  of  government 
commissioners  and  their  itinerant  assist^ 
HDts, — the  field  of  whose  labours  would 
extend  over  upwards  of  forty  thousand 
charities,  possessing  an  annual  income  of 
a  million  and  a  half. 

The  Small  Debts  bill  is  plainly  designed 
to  transfer  a  very  large  portion  of  the 
common  law  business  from  the  Superior 
Courts  at  Westminster  to  petty  courts,  and 
inferior  officers  scattered  all  over  the  king- 
dom. The  occupation  of  both  sides  of 
Westminster  Hall  would  soon  be  gone. 
The  removal  of  the  courts  would  be  need- 
less, and  the  projected  improvements  in 
legal  education  might  be  again  aban- 
doned. 

For  the  present,  however,  there  is  one 
side  of  the  old  hall  which  has  been  pre- 
served from  serious  injury.  We  proceed 
to  record  the  substance  of  the  debate  on 
the  18th  instant. 

THE   CHARITABLB   TRUSTS    BILL. 

The  Lord  Chancellor  supported  the 
measure  by  a  speech  marked  by  his  never- 
failing  ability, — wherein  he  exposed  the 
abuses  of  some  of  the  charitable  institu- 
tions, one  of  which  he  visited  with  lively 
sarcasm,  and  made  out  a  strong  case  in 
favour  of  a  cheaper  mode  of  redress  than 
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at  present  exists  in  the  Court  of  Chan- 
cery. 

On  the  other  hand,  Lord  CoUenha 
well  defended  the  court  over  which  he  had 
so  ably  presided.  Since  the  recent  improve- 
ments, as  well  in  the  proceedings  and 
practice  of  the  court,  as  in  the  increase  of 
efficient  officers,  ample  means  are  afforded  . 
for  doing  justice  in  all  crises  of  abuse  of 
trust.  By  abolishing  the  fees  of  office  in 
small  charities,  and  simplifying  the  mode  of 
procedure,  redress  might  be  obtained  at  less 
expense  than  under  the  proposed  commis- 
sion. The  Court  of  Chancery  is  in  a 
powerful  and  efficient  state,  well  calcu- 
lated to  perform  the  duties  assigned  to  it, 
and  quite  equal  to  carrying  out  the  ob- 
jects of  the  present  measure. 

Lord  Brouffham  came  zealously  to  the 
support  of  the  bill,  and  adduced  several  in« 
stances  of  abuse,  which  he  stated  with  his 
usual  point  and  potency. 

He  was  followed  by  the  Earl  of  Eldan, 
who  opposed  the  measure  because  it  would 
check  the  exercise  of  charity,  and  pre- 
vent persons  from  acting  as  trustees  under 
the  objectionable  provisions  of  the  bill. 

Lord  Campbell  expressed  himself  to  be 
favourably  disposed  to  some  measure  for 
diminishing  the  expense  of  proceedings  in 
regard  to  small  charities,  but  strongly 
condemned  the  present  proposition. 

The  Bishop  of  Salisbury^  Lord  Ahingmr^ 
and  Lord  Wrotteeley  supported  the  bilh 
The  debate  lasted  till  past  twelve  o'clock, 
when  the  votes  for  the  second  reading 
were  forty,  and  against  it  forty-one.  So 
ends  the  proposition  for  the  present  ses- 
sion. 

THE   SMALL   DEBTS   BILL. 

Our  readers  are  aware  that  there  are 
several  bills  before   parliament  for  esta- 
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blishing  local  courts^  Amongst  others  for 
the  extensive  Hundred  of  Salford,  in  Lan- 
cashire, and  for  the  whole  county  of 
Somerset.  These  measures  are  highly 
objectionable  both  in  principle  and  detail, 
and  even  if  unobjectionable*  appear  to  be 
wholly  uncalled  for  at  the  present  time, 
because  last  session  a  general  measure 
was  passed,  authorizing  the  enlargement 
of  the  districts  o^  all  the  existrag  local 
courts,  and  extending  their  jurisdiction  to 
ie20. 

It  now  appears  that  government  has 
very  properly  determined  to  stop  these 
individual  measures,  and  to  bring  in  a  bill 
for  effectuating  the  general  principle  oi 
the  Small  Debts  Act  of  last  session,  A 
comprehensive  measure  would  certainly 
be  preferable,  in  case  any  further  change 
is  to  take  place,  but  we  trust  the  co$icur- 
refU  jurisdiction  of  the  superior  courts,  in 
all  matters  above  ^810,  will  still  be  pre- 
served. 

The  following  is  a  report  of  what  passed 
in  the  House  of  Commons  on  the  19th 
'  instant : 

Mr.  R.  V.  Smith  iujuired  whether  the 
govemmeot  intewied  to  mtroduce  a  general 
small  debts  bill,  as  he  understood  they  had 
stopped  all  the  local  bills  that  were  before  the 
house. 

Sir  James  Graham  replied  that  he  had  cer- 
tainly notified  to  the  parties  promoting  local 
bills  for  the  establishment  of  small  debts 
courts,  that  they  should  suspend  them  till 
opportunitjr  was  afforded  to  tae  government 
of  mtroducing  a  general  measure.  The  presi- 
dent of  the  council  was  about  to  introduce 
into  the  other  house  a  bill  whidi  would  be  the 
complement  of  the  measure  adopted  last  ses- 
sion, carrvin^  it  into  ^eral  execution  without 
further  l^gisktivB  mterposition.  The  bill 
would  enable  the  Queen  in  council  to  estaUiah 
courts  throughout  England  and  Wales  for  the 
trial  of  causes  for  the  recovery  of  debts  imder 
£20  before  a  qualified  judge,  to  regulate  the 
procedure  universally,  and  (as  we  understood) 
to  establish  a  code  of  fees. 
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STAY    OF     PROCBKDINGS     BY    8UB-LE8SEB, 

uifOER  4  Geo.  2,  c.  26,  s.  4. 

A  QUESTION  of  some  importance,  upon 
the  construction  of  the  stat.  4  Geo.  2,  c. 
28,  s.  4,  was  lately  discussed  in  the  Court 
of  Common  Pleas,*  the  result  of  which 
appears  to  be,  that  a  sub-lessee  is  entitled 


•  Doe  d.  Wyati  v.  Byron,  1  Com.  B.  R. 
623;  3D.&L.31. 


to  a  stay  of  proceedings  in  an  action  of 
ejectment  for  non-payment  of  rent,  upon 
payment  of  the  rent  and  costs,  in  the 
same  manner  as  the  lessee  or  his  assignee 
would  be  under  the  words  of  the  statute, 
and  that  it  is  not  necessary  in  such  a  case 
to  resort  to  a  Court  of  Equity  for  relief. 

The  &cts  of  the  case  upon  which  this 
decision  proceeded  were  shortly  as  follow* 
Wyatt,  the  lessor  of  the  plaintiff^,  demised 
five  houses  at  Paddington  to  one  Steel, 
who,  subsequentljT  becoming  insolvent, 
transferred  all  his  interest  in  the  premises, 
save  and  except  the  last  two  days  of  the 
term,  to  Byron  (the  defendant)  as  trustee 
for  the  benefit  of  his  creditors.  The  lease 
contained  various  covenants  to  be  per- 
formed by  the  lessee ;  but  the  proviso  for 
re-entry  was  confined  to  a  breach  for  non- 
payment of  rent.  Wyatt  brought  an  ac- 
tion of  ejectment  for  non-payment  of  rent 
and  other  breaches  of  covenant;  and 
Byron  took  out  a  summons  to  stay  pro- 
ceedings upon  payment  of  the  amount 
due  for  rent  and  coats,  under  the  4  Geo. 
2,  c.  28,  0.  4;  and  obtained  an  order 
limiting  the  stay  of  proceeding  to  the  lor- 
feiture  for  non-payment  of  rent.  The 
argument  arose  upon  a  rule  to  rescind 
that  order,  on  the  ground  that  the  pnm- 
aioD  of  the  act  refeired  to  applied  only  lo 
tenants  or  their  assigns,  neither  of  which 
character  was  filled  by  the  defiendant, — 
Steel,  the  lessee,  having  reserved  to  him- 
self a  reversion  of  two  £iys. 

The  language  of  the  4th  section,  on 
which  the  point  ullinnitely  turned,  is  as 
follows  :— '<  That  if  the  tenant  or  lenanta, 
his,  her,  or  their  assignee  or  assignees, 
do  or  shall  at  any  tine  before  liie  trial  in 
such  ejectment,  pay  or  tender  to  the  lessor 
or  landlord,  his  executors  or  ^admini- 
strators, his,  her,  or  their  attorney  in  that 
cause,  or  pay  into  the  oourt  where  the 
same  cause  is  depending,  all  the  rent  and 
arrears,  together  with  the  costs,  then  and 
in  such  case  all  further  proceedings  on  the 
said  ejectment  shall  cease  and  be  discon- 
tinued ;  and  if  such  lessee  or  lessees  shall, 
upon  such  bill  filed  as  aforesaid,  be  re- 
lieved in  equity,  he,  she,  and  they  shall 
have,  hold,  and  enjoy  the  demised  lands 
according  to  the  lease  thereof  made,  with- 
out any  new  lease  to  be  thereof  made  to 
him,  her,  or  them."  The  question  was 
whether  the  defendaht,  bein^  a  sub-lessee, 
was  within  the  protection  of  the  clause,  and 
the  difficulty  that  at  first  presented  itself 
to  the  judges  was,  that  there  was  no  privity 
between  the  defendant  and  the  landlord. 
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and  that  extending  the  remedy  to  a  per- 
son holding  the  position  the  defendant 
did,  was,  in  fact,  extending  it  to  one  who 
was  not  bound  to  perform  the  covenants 
of  the  lease ;  but  subsequently  the  court 
considered,  that  the  case  ought  not  to  be 
decided  upon  the  particular  circumstances 
of  difficulty  in  which  the  landlord  had 
placed  himself,  by  neglecting  to  extend 
the  proviso  for  re-entry  to  a  breach  of  any 
of  the  covenants,  and  that  the  point  should 
be  decided  as  if  all  the  covenants  but 
payment  of  the  rent  had  been  duly  per- 
formed. 

The  question  on  which  the  judgment 
of  the  court  proceeded  was,  whether  the 
words  "  tenant  or  assignee"  in  the  fourth 
section  could  be  extended  to  a  sub-lessee  ? 
In  considering  that  question,  the  court 
fblt  itself  at  liberty  to  resort  to  other  sec- 
tions of  the  act.  The  second  section 
gave  certain  facilities  to  landlords.  If  an 
action  of  ejectment  were  brought  by  a 
landlord  for  non-payment  of  ren^  it  en- 
acted, that  in  case  the  lessee  or  assignee, 
or  other  person  claiming  or  deriving  under 
the  lease,  allowed  the  action  to  go  on  to 
judgmeirt  and  execution  without  paying 
the  rent  and  costs,  and  without  filing  any 
bill  for  relief  in  equity  within  six  months 
after  such  execution  executed,  then  the 
lessee  or  assignee,  or  other  person  claim- 
ing and  deriving  under  the  lease,  should 
be  barred  from  all  relief  in  law  or  equity. 
The  third  section  provided  that  in  case 
the  lessee,  or  his  assignee,  or  other  per- 
son "  claiming  any  right,  title,  or  interest 
in  law  or  equity,  of,  in,  or  to  the  said 
lease,*'  should,  within  the  time  mentioned 
in  the  previous  section,  file  a  bill  in  equity 
for  relief,  unless  he  should,  within  forty 
days  after  the  filing  of  the  answer,  pay 
the  rent  and  costs  into  court,  he  should 
not  have  an  injunction  to  restrain  the  pro- 
ceedings at  law.  The  persons  debarred 
of  remedy  by  those  clauses  were  the  les- 
see or  lessees,  his,  her,  or  their  assigns, 
or  sub-lessees,  or  other  persons  claiming 
or  deriving  under  the  lease,  and  the  4th 
section,  which  was  intended  for  the  be- 
nefit of  the  tenant  or  lesseei  ought,  if 
possible,  to  be  construed,  so  as  to  make 
its  operation  co-extensive  with  that  of  the 
previous  sections,  and  sufficient  to  em- 
brace all  those  whose  remedy  was  thereby 
barred.  In  order  to  put  a  consistent  con- 
struction upon  the  whole  act,  the  judges 
thought,  they  were  at  liberty  to  construe 
the  word  **  tenant**  in  die  4th  section  as 
meaning  something  more  than  lessee  or 


assignee,  and  that  it  comprehended  per- 
sons circumstanced  like  the  defendant. 
In  the  course  of  the  argument,  and  again 
in  pronouncing  his  judgment,  Erie,  J., 
ingeniously  observed,  that  in  the  2nd  sec- 
tion the  expression  occurred  ''  tenant  in 
possession  of  the  premises,"  and  that  any 
person  may  be  the  tenant  in  possession  in 
an  action  of  ejectment ;  and  he  inclined  to 
think  the  word  <<  tenant"  in  section  4  was 
used  in  the  modem  sense,  in  the  same 
sense  in  which  it  was  used  in  the  action 
of  ejectment,  meaning  the  person  against 
whom  the  ejectment  was  brought.  Upon 
these  grounds  the  court  held  that  the 
order  for  a  stay  of  proceedings,  on  pay- 
ment of  rent  and  costs,  ought  to  stand. 

If  the  view  taken  by  Mr.  Justice  JErie 
of  the  meaning  attachable  to  the  word 
"  tenant,*'  as  used  in  the  4th  section,  be 
well  founded,  it  may  be  thought  that  it 
places  this  decision  of  the  Court  of  Com- 
mon Pleas  on  a  more  satisfactory  basis 
than  if  it  proceeded  merely  upon  the 
change  of  phraseology  to  be  found  in  the 
several  clauses  of  the  act. 

LAW  OF  ATTORNEYS. 
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BILL  OP  COSTS    PAID    UNDER   PUBSSOitE.— 
TAXATION. 

By  the  act  6  &  7  Vict.  c.  7S,  consoli- 
dating and  amending  the  laws  relative  to 
attorneys  and  solicitors,  it  is  provided, 
(section  37,)  that  no  action  or  suit  shall 
be  brought  to  recover  pavment  of  a  bill  of 
costs  till  the  expiration  of  one  month  from 
the  delivery  thereof;  and  the  party  charge- 
able by  such  bill,  if  he  omit  for  a  year  to 
apply  for  a  reference  to  taxation,  can  only 
obtain  it  aflerwards  under  special  circum" 
stances,  to  be  proved  to  the  satisfaction  of 
the  court  or  judge  to  whom  the  application 
for  such  reference  shall  be  made. 

By  the  41st  section,  even  the  fact  of 
payment  of  a  bill  of  costs  will  not  preclude 
the  court  from  referring  it  to  taxation,  if 
the  circumstances  of  the  case  require  it, 
provided  the  petition  for  a  reference  be 
presented  in  proper  time,  that  is  to  say, 
within  a  year  from  the  delivery  o'^  the  bill. 

It  requires,  however,  a  strong  case 
against  a  solicitor  when  the  client  applies 
for  a  taxation  of  the  bill  c^ler  payment ; 
for  to  be  sure  the  client  is  not  after  pay- 
ment to  have  a  taxation  merely  for  askine 
it.  There  are,  however,  various  grouncb 
on  which  even  after  payment  a  taxation 
will  be  granted.     One  of  these  is  pressure; 
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the  nature  of  which,  with  reference  to  the 
question  of  taxation,  is  not  altered  by  the 
provisions  of  the  statute ;  so  that  cases  be- 
fore its  enactment  may  still  be  cited  in 
illustration  of  the  maxims  of  the  court. 

By  pressure  is  not  necessarily  meant  a 
pressure  of  the  solicitor's  creation.  It  may 
be  occasioned  by  the  severity  of  third 
parties — or  it  may  be  wholly  referable  to 
the  client's  own  folly  or  misconduct.  .  And 
the  solicitor's  services  may  have  been  in- 
strumental in  rescuing  him  from  the  con- 
sequences of  that  fblly  or  misconduct. 
Still,  if  the  bill  be  shown  to  have  been  paid 
under  a  pressure,  which,  from  whatever 
cause  arising,  incapacitated  the  client  from 
a  due  exercise  of  circumspection  and  de- 
liberation, and  if  the  solicitor  avail  himself 
of  that  pressure,  the  hill  will  be  referred  to 
taxation. 

Let  us  look  back  upon  a  case*  decided 
upwards  of  a  century  ago  by  Lord  Chan- 
cellor Bardtcickei  in  which  that  great 
judge  expressed  himself  in  a  manner  which 
would  of  itself  have  justified  the  eulogy  of 
Lord  Mansfieidf  who  had  so  long  practised 
in  his  court— that  when  "Lord  Harduncke 
pronounced  his  decrees,  the  genius  of  jus- 
tice might  be  presumed  to  preside." 

In  the  year  1728,  Japhet  CoA,  (a  no- 
torious rogue  of  the  period,)  being  under 
prosecution  for  perjury  and  forgery,  em- 
ployed one  Mr.  Booth  as  his  attorney  to 
get  bail  for  him;  which  Booth  accordingly 
procured.  Booth  then  drew  the  will  of 
Cook,  who  gave  instructions  for  it  himself 
in  writing,  in  which,  with  his  own  hand, 
he  directed  a  legacy  of  1,000/.  to  Booth, 
and  600/.  a-piece  to  the  bailmen.  The 
will  thus  prepared  by  Booth  was  duly  exe- 
cuted by  Cook.  But  this  was  not  all,  for 
Booth  afterwards  prevailed  on  Cook  to  give 
him  a  bond  to  secure  his  legacy.  Never- 
theless, Cook  subsequently  revoked  the 
will,  and  by  another  will  appointed  Mary 
Walmisley  his  executrix,  making  her  also 
his  residuary  legatee,  whereby  she  became 
entitled  to  17.000/.  And  by  this,  hjs  se- 
cond will,  the  testator  declared,  that  ^Jie 
procuring  the  legacy  from  him  by  Booth 
was  through  imposition.  Cook  died  in 
1734,  and  thereupon  judgment  having  been 
recovered  by  Booth  upon  the  bond, — the 
bill  was  filed  to  be  relieved  against  it  as 
fraudulently  obtained.  But  upon  argu- 
ment. Lord  Hardtmcke  refused  to  interpose, 
being  on  the  whole  of  opinion,  that  the 
injunction  which  had  been  obtained  to  stay 
pit>ceeding8  at  law  must  be  dissolved. 


WalmUky  y.  Booth,  2  Atk.  25. 


Two  years  after  this,  however,  the  ease 
having  been  re-heard.  Lord  Hiardwicke 
altered  his  opinion, — observing  with  a  can- 
dour and  greatness  of  mind  deserving  of 
all  imitation,  **  that  upon  the  case  being 
re-argued  and  re-considered,  he  was 
thoroughly  convinced  his  former  decree 
was  wrong." 

The  first  consideration  arose,  he  said, 
upon  the  general  nature  of  the  bond,  as  it 
was  obtained  by  an  attorney  from  his  client, 
while  the  client  was  under  criminal  prose- 
cutions. This  was  a  very  material  ingre- 
dient in  the  case ;  for  since  the  act  of  par- 
liament, 2  Geo.  5,  c.  23, — attorneys  and  so- 
licitors were  to  be  considered  as  officers 
of  justice.  They  were  bound,  (when  re- 
tained) to  appear  for  their  clients — and 
on  the  other  hand,  when  a  person  had 
made  choice  of  an  attorney  in  a  cause,  he 
was  not  at  liberty  to  charge  him  without 
express  leave  of  the  court.  The  conse- 
quence of  which  was,  that  a  strong  alliance 
subsisted  between  an  attorney  and  his 
client ;  and  there  was  a  great  obligation  on 
the  attorney  to  attend  to  the  client's  in- 
terest. Now  Cook  was  under  prosecution 
for  two  different  offences  of  a  very  heinous 
nature,  for  which  he  afterwards  suffered  as 
h,e  deserved ;  and  it  concerned  him  very 
much  to  find  out  persons  who  would  be 
bail  for  him.  Many  people,  doubtless, 
brought  distress  on  themselves  ;  but  while 
they  were  in  such  a  situation  it  did  not 
make  the  least  difference  whether  this 
came  on  them  through  their  fault  or  their 
misfortune,  it  had  been  said  that  Cook 
was  a  very  cunning  fellow,  and  a  very  great 
knave  ;  and  his  lordship  believed  it.  But 
it  would  be  very  mischievous  if  there  were 
any  encouragement  to  an  undue  advantage 
taken  of  another  under  such  circumstances. 
Now,  what  was  the  defendant's  merit  as  to 
this  bail  ?  It  did  not  appear  that  he  gave 
any  counter  security  to  the  bail ;  so  that 
he  had  in  fact  done  nothing  more  than 
what  every  attorney  did  in  the  common 
cases  of  bail.  The  question  then  came  to 
this, — whether  the  bond  might  stand  as  a 
security  for  such  services  as  the  defendant 
had  really  done,  and  for  such  demands  as 
were  justly  due.  It  was,  therefore,  re- 
ferred to  the  master  to  inquire  what  ex- 
traordinary services  the  defendant  had 
done  to  entitle  him  to  any  reward,  and 
what  was  justly  due  to  him  in  respect 
thereof. 

This  case,  therefore,  proceeded  purely 
on  the  principle  o£  pressure — a  pressure 
not  caused  by  the  attorney,  but  on  the 
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contrary,  in  some  measure  relieved  by  him. 
And  the  circumstance  of  the  client  being 
a  forger  and  a  perjurer,  whose  pressure 
was  occasioned  by  his  own  iniquities,  made 
no  difference.  It  is  true  the  case  was  not 
precisely  that  of  a  bill  of  costs.  But  the 
rule  is  the  same. 

To  show  that  these  principles  are  still 
acted  upon,  we  have  only  to  refer  to  the 
last  number  of  Mr.  Colfyer's  Reports,  p. 
92,  where  we  find  that  in  ex  parte  Wil- 
kinson, Vice-Chancellor  Knight  Bruce,  in  a 
case  where  a  bill  of  costs  had  been  paid 
under  circumstances  of  pressure,  referred 
it  to  taxation ;— remarking,  that  ''  he  gave 
no  opinion  whatever,  whether  it  would  be 
considerably  reduced  or  reduced  at  all  by 
the  taxation — ^no  opinion  for  or  against  a 
single  item— either  as  to  amount  or  as  to 
principle ;  he  directed  the  taxation  on  the 
simple  and  sole  ground,  that  the  bill  was 
paid  under  circumstances  of  pressure  — 
meaning  no  censure  on  the  gentlemen  who 
received  the  money — or  intimating  or  sug- 
gesting that  the  pressure  (which  in  this 
case  was  referable  to  them)  was  im- 
proper." 


ADMISSION  OF  SOLICITORS  IN  CHAN- 
CERY. 

Secretary's  Office,  Rolls,  May,  15,  1846 
Thb   Master  of  the  Rolls    has  appointed 
Wednesday,  June  10th,  at  the  Rolls  Court, 
Chancery  Lane,  at  a  quarter-past  three  in  the 
afternoon,  for  swearinjjr  solicitors. 

Every  person  desirous  of  being  sworn  on 
the  above  day  must  leave  his  common  law 
admission  or  his  certificate  of  practice  for  the 
current  year  at  the  secretary's  office.  Rolls 
Yard,  Chancery  Lane,  on  or  before  Tuesday, 
June  9th. 

BARRISTERS  CALLED. 

Easter  Term,  1846. 

Lincoln's  inn. 

Francis  Kyffin  Lentball,  Esq. 

John  Coppin,  Esq.,  M.  A. 

Thomas  Sampson  Darnbrough,  Esq.,  M.  A. 

WUliam  Austin,  Esq.,  M.  A. 

Henry  Thomas  Cusack,  Esq.,  M.  A. 

Montaffue  Bernard,  Esq.,  M.  A. 

Regin^d  Robert  Walpole,  Esq.,  M.  A. 

Charles  Cardwell,  Esq.,  M.  A. 

Edward  Kent  Karslake,  Esq.,  M.  A. 

Charles  Cast  Burges,  Esq.,  M.  A. 

Cfaarlea  Watkin  WilMams  Wynn,  Esq.,  M.A, 


Francis  Henry  Deane,  Esq.,  M.  A. 
Berdmore  Compton,  Esq.,  M,  A. 

INNER  TEMPLE. 

Robert  Shackleton  Eastwood,  Esq.,  M.  A. 

Robert  Mathews  Heron,  Esq. 

John  Sheehan,  Esq.,  M.  A. 

Thomas  Lawrence  Yeoman,  Esq.,  M.  A. 

William  Everett,  Esq.,  M.  A. 

John  Riley,  Esq.,  M.  A. 

John  Darling,  Esq.,  M.  A. 


MIDDLE   TEMPLE. 

Charles  Newton,  Esq.,  Caius  College,  Cam- 
bridge. 

Edward  Morris,  Esq. 

Charles  Frederick  Stovin,  Esq. 

James  Cove  Jones,  Esq. 

William  Henry  Doyle,  Esq. 

Evelyn  Boscawen,  Esq.,  Ch.  Ch.,  Oxford. 

Gerard  Roope,  Esq. 

Archer  Gurney,  Esq. 

William  Horton  Claridge,  Esq. 

William  Frederick  Browne  Staples,  Esq. 

John  Godfrey  Bellinger  Hudson,  Esq. 

Donald  Malcolm  Logic,  Esq. 

John  Harry  Lee  Wingfield,  Esq.,  B.  A. 

Henry  William  Morris,  Esq. 

Delabere  Roberton  Blaine,  Esq. 

Fielding  Nalder,  Esq.,  B.  A. 

John  Bower,  Esfj.,  Mag.  Coll.  Oxford. 

Edgar  Kedington  Rodwell,  Esq. 

gray's   INN. 

29th  April,  1846. 
Wilkinson,  James  John,  Esq. 
Way,  Benjamin,  Esq.,  B.  A. 


RAILWAY  LITIGATION. 

An  able  pamphlet  has  just  been  published  by 
Mr.  Thomas  Turner  a  Beckett,  in  which  he 
treats  of  railway  litigation,  and  how  to  check 
it;  with  remarks  on  the  proposed  railway  re- 
lief bill,  and  suggestions  for  regulating  the 
future  conduct  of  railway  enterprise.  He 
comments  with  much  force  and  animation  on 
bdth  the  merits  and  mischiefs  of  railway  pro- 
jects. On  the  one  hand,  he  points  out  the 
faults  of  all  parties  in  many  of  the  schemes  :— 
projectors,  provisonal  committees,  directors, 
and  allottees;  and,  on  the  other,  the  unfair- 
ness and  injustice  to  which  many  useful  pro- 
jects have  been  subjected  by  the  refusal  of  the 
allottees  to  pay  the  calls  on  them.  We  shall 
endeavour  to  find  room  for  the  remedies  sug- 
gested in  our  next  number. 
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We  stated  the  clauses  of  this  Short -Form  Bill  in  our  last  number,  and  now  add  part  of  the 
Schedule.  It  is  too  long  for  entire  insertion  at  present^  and  perhaps  the  following  may  be  a 
sufficient  specimen  of  the  intended  working  of  the  act. 

THB   BCHBDULB   TO  WHICH  THE   ACT   REFERS. 

Directions  as  to  the  Forms: 

1.  Any  form  contained  in  Column  I.  may  be  altered  by  substituting  any  word,  number,  names, 
words,  or  numbers  for  any  word,  number,  letters,  words,  or  numbers  contained  therein  witbia 
brackets ;  and  when  any  such  substitution  shall  be  made  the  corresponding  form  in  Column 
II.  shall  be  taken  to  be  altered  by  making  a  similar  substitution  for  the  same,  or  the  corres- 
ponding word,  number,  letters,  words,  or  numbers  contained  therein  within  brackets,  m^en 
and  so  often  as  the  same  shall  occur  therein. 

2.  Any  form  contained  in  Column  I.  may  be  altered  by  omitting  any  word,  nmaber,  letters^ 
words,  or  numbers  contained  therein  within  brackets ;  and  when  any  such  omission  shall  be 
madd  the  corresponding  form  in  Column  IL  shall  be  taken  to  be  Bh/end  by  omitting  the 
same,  or  the  corresponding  word,  number,  letters,  or  numbers  contained  therein  withia 
brackets,  when  and  so  often  as  the  same  shall  occur  therein. 

3.  The  words  *'  he,"  "  his,"  "  him,"  and  **  himself,"  used  in  the  forms  in  Column  II.  in  refer- 
ence  to  trustees  and  executors  shall,  where  occa»on  requires,  include  and  be  applied  to  females. 


[The  forms  contained  in  this  schedule  are,  with  few  exceptions,  adapted  both  to  deeds  and 
wills,  and  though  classed  under  the  head  oi  settlements  for  the  sake  of  arrangement  are 
capable  of  being  used  in  other  cases.  The  parts  of  deeds  or  wills,  such  as  the  descriptions 
of  persons  and  of  circumstances,  which  are  of  too  variable  a  nature  to  be  annexed  to  the 
forms  given  without  interfering  with  their  use,  are  omitted.  The  words  in  italics  running^ 
across  the  page  are  introduced  for  the  purpose  of  representing  these  variable  parts,  so  far 
as  appear  necessary  to  render  the  forms  given  intelligible,  and  are  not  intended  in  any  way 
to  restrict  the  maaner  or  place  in  which  the  forma  are  to  be  introduced  or  used.] 

Table  of  the  Forms  contained  in  the  Schedule, 
Settlement  and  Wills  of  Realty. 
General  Limitations  of  Uses  and  Trusts,  No.  1 


to  4. 
General  Forms  relating  to  Appointments,  5  to 

Limitation  of  Rent- charge,  12,  13. 
Powers  of  Distress  and  Entry,  14,  15, 16. 
Limitations,  17,  18,  19* 
Trusts  of  Pin  Money  Term,  20  to  25. 

Separate  Use  Clause,  22,  23. 

Ultimate  Trust  and  Cessor  of  Term,  24, 
25. 
Trusts  of  Jointure  Term,  26. 
Trusts  and  Provisions  as  to  Portions,  27  to  45. 
Powers,  46  to  86. 

Commencements,  46,  47. 

Power  of  Jointuring,  48  to  51. 

Power  of  charging  Portions,  52  to  56. 

Power  of  leasing  for  Lives,  57  to  61. 

Power  of  leasing  for  Years,  62,  63. 

Power  of  granting  Building  Incases,  64  to 
66. 

Power  of  granting  Mining  Leases,  69  to 
74. 

Power  of  Revocation  and  new  Appointment, 
75  to  77. 

Power  to  cut  Timber,  78. 

Power  to  work  Mines,  79. 

Power  of  Enfranchisement,  60. 

Power  to  make  Partition,  81,  82. 
Power  of  Sale  and  Exchange,  83  to  86. 


Trust  for  Investment,  87  to  93. 
Trust  for  Accumulation,  94  to  97. 
Proviso  for  marshalling  Powers,  98. 

Settlement  of  Leaseholds,  99  to  103. 

Settlement  by  Conveyancb  ik'trvbt 

FOR  Sale,  104. 

Settlements  and  Wills  of  Personalty. 

Provisions  for  Children,  105  to  107. 
Trust  for  Accumulation,  108  to  110. 
Ultimate  Trusts,  111,  112. 
Trust  for  Conversion  and  Re-conversion,  1 13 
to  115. 

Settlement  and  Wills  generally. 

Power  to  appoint  new  Trustees,  11 6  to  1 19. 

Trustees  Indemnity  Clause,  120. 
Trustees  Receipt  Clause,  121. 

Settlements. 

Covenant  to  settle  future  Property,  122  to  128. 

Wills. 

Residuary  Devise  of  Realty,  129. 

Charge  of  Legacies  upon  Realty,  130  to  132 

Residuary  Bequest,  133. 

Trust  for  Conversion,  131  to  135. 

Provision  for  annual  Payments,  136. 

Power  to  compromise,  137. 

Devise  of  Mortgage  Estates,  138. 
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Column  I. 


SBTTLBMSNT  AND  WILLS  OT   REALTY. 

General  limitations  of  Uses  and  Trmts. 
The  Property  is  eonmyed. 

Column  II. 


1.  To  snch  uses  and* 
on  snch  trnsts, 

2.  Upon  such  trusts. 


3.  To  the  uses  of 
such  persons,  on  such 
trusts,  subject  to  such 
charges  and  vith  such 
icmunders. 

4»  To  the  use  of  LA. 
B.  ^  C,  !>.]  for  r jfoe 
huadredf]  years,  from 
[ikesaidmarriaye],  UDon 
the  trusts  herein  deciar- 
edy  and  afterwards. 


5.  As  [A.  A],  not- 
withstanding her  cover- 
ture, shall  appoint. 

6-  As[itB.4'C.D.] 
shall  by  deed  executed 
by  them  appoint* 


7.  Or  as  the  survivor 
shall 

8.  Or  as  lA.  B.],  if 
[A«3  survives,  shall 


9.  By  deed  executed 
by  [AiwJ,  or  [Aw]  will, 


10.  By  deed  executed 
by  [him}. 


1.  To  such  uses,  upon  and  for  such  trusts,  intents,  and  purposes, 
&nd  with,  under,  and  subject  to  such  powers,  provisoes,  and  declara- 
tions, 

2.  Upon  and  for  such  trusts,  intents,  an4  purposes,  and  with, 
under,  and  subject  to  such  powers,  provisoes,  and  declarations, 

3.  To  the  use  of  such  person  and  persons,  for  such  estate  and 
^  estates,  upon  and  for  such  trusts,  intents,  and  purposes,  subjeet  to 
I  and  charged  and  chargeable  with  die  payment  of  such  sum  or  sume 

of  money,  by  way  of  annuity  or  in  gross,  ndth,  under,  and  subject  to 
such  powers,  provisoes,  restrictions,  conditions,  and  with  such  limita- 
tions and  remainders  over, 

4.  To  the  use  of  [A.  B  &  C,  D.]  for  and  during  and  unto  the  full 
end  and  term  of  [fite  htlnared]  years,  to  commence  and  be  computed 

from  j  from  [the  said  marriage],  and  thenceforth  next  ensuing,  fully  to  be 
complete  and  ended,  without  impeachment  of  waste,  upon  and  for  the 
trusts,  intents,  and  purposes,  and  with,  under,  and  subject  to  the 
powers,  provisoes,  and  declarations,  herein  expressed  and  contained  of 
and  concerning  the  same ;  and  from  and  afiter  the  expiration  or  sooner 
determination  of  the  said  term  of  years,  and  in  the  meantime  subject 
thereto  and  to  the  trusts  thereof. 

General  Forms  relating  to  Appointments. 
The  Property  is  conveyed  to  swh  Uses,  (see  Nos,  1,  2,  3.) 


5.  As  the  said  \\A.  BJ]  shall,  notwithstanding  her  coverture,  and  as 
if  she  were  sole  and  unmacTied,  from  time  to  time  direct,  limit,  or 
appoint. 

6.  As  the  said  \^A.  B,  Hf  C.  D.l  during  their  joint  lives  shall  from 
time  to  time  by  any  deed  or  deeds,  instrument  or  instruments  in 
writing,  with  or  without  power  of  revocation  and  new  appointment, 
to  be  by  them  sealed  and  delivered  in  the  presence  of  and  to  be  at- 
tested by  two  or  more  credible  witnesses,  jointly  direct,  limit,  or  ap- 
point. 

7.  And  in  default  of  any  such  joint  direction,  limitation,  or  appoint- 
ment,  and  so  f^  as  any  snch  joint  direction,  limitation,  or  appoint- 
ment shaU  not  extend,  then  as  the  survivor  of  them  shaU 

8.  And  in  default  of  any  such  joint  direction,  limitation,  or  appmnt* 
ment,  and  so  far  as  any  such  joint  direction,  limtation,  or  appoint- 
ment shall  not  extend,  ae  the  said  [A.  B.],  in  case  [he]  shall  survive 
the  said  [CD.],  shall 

9.  By  any  deed  or  deeds,  instrument  or  isstramei^  m  wtitiag, 
with  or  without  power  of  revocation  and  new  appointment,  to  be  by 
[him]  sealed  and  delivered  in  the  presence  of  and  attested  by  two  or 
more  credible  witnesses,  or  by  [his]  will  and  testament  in  writing,  or 
by  any  codicil  or  codicils  tnereto,  to  be  executed  by  [him]  in  the 
presence  of  and  attested  by  two  or  more  credible  witnesses, 

10.  By  any  deed  or  deeds,  instrument  or  instruments  in  writing, 
with  or  widiout  power  of  revocation  and  new  appointment,  to  be  by 
[him]  sealed  and  delivered  in  the  presence  of  and  attested  by  two  or 
more  credible  witnesses. 

Direct,  limit,  or  appoint, 
11.  And  in  default  of|     11.  And  in  default  of  and  until  any  such  direction,  limitation,  or 
appointment,  appointment,  and  so  far  as  any  such  mrection,  limitation,  or  appoiut* 

I  ment  shall  not  extend, 

Limitation  of  Eent-ekarge. 
The  Property  limited  to  the  Use  that  after  A,  B.'s  death,  C.  D.  may  reeeite  during  her  Kfe  the 


rent  charge  of  [£ 
12.    The    said  rent- 
charge  to  be  ia  bar  of 
dower  of  [C.  D.]  out  of 
the  estates  of  [A.B.]-, 


12.  The  said  annual  sum  or  yearly  rent-charge  to  be  in  full  for  the 
jointure  of  the  said  [C.  D.l,  and  in  Ben,  bar,  and  satisfaction  of  all 
dower  and  free-bench,  which  at  common  law  or  by  custom  or  other- 
wbe  she  might  have  claim  or  demand  in  or  out  of  all  or  any  heredita- 
ments whatsoever  of  which  he  the  said  [A,  B,]  now  is,  or  shall  during 
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13.  To  be  payable  out 
of  the  [jpremises  hereby 
settled]  free  from  de- 
ductionSi 
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the  said  covertare,  be  seised  for  an  estate  of  inheritance^  or  any  other 
estate  to  which  dower  or  free-bench  is  incident ; 

13.  To  be  chargeable  upon,  and  yearly  issuing  and  payable  out  of 
all  and  sin^ar  the  [hereditaments  and  premises  hsrehy  settled]  free 
and  clear  of  all  deductions  for  present  or  luture  taxes  or  impositions, 
or  any  other  matter,  cause,  or  thing  whatsoever. 


14.  If  the  rent-change 
of  [one  hundred  joounds] 
is  in  arrear  for  {twenty- 
one"]  days. 


16.  [A.  B,  and  her] 
assigns  may  distrain 
upon  the  premises  for 
the  arrears  and  ex- 
penses. 


Power  of  Distress  and  Entry. 

14.  In  case  the  said  annual  sum  or  yearly  rent-charge  of  [one  hun- 
dred  pounds],  or  any  part  thereof,  shall  at  any  time  or  times  during 
the  time  that  the  same  shall  continue  payable,  under  the  provisionB 
herein  contained,  be  in  arrear  or  unpaid  by  the  space  of  [twenty^ome] 
days  next  after  any  one  of  the  days  hereinbefore  mentioned  and  ap- 
pointed for  the  payment  of  the  same,  then  and  so  often  as  the  aame 
shall  happen, 

15.  It  shall  be  lawful  for  the  said  [A.B,  and  her]  assigns,  although 
no  legal  or  formal  demand  shall  be  made  thereof,  or  for  the  arrears 
thereof,  from  time  to  time  to  enter  into  and  distrain  upon  the  said 
hereditaments  and  premises  charged  with  the  same  annual  sum  or 
yearly  rent-charge,  and  from  time  to  time  take,  lead,  drive,  carry  away, 
and  impound,  and  in  pound  to  detain  and  keep,  the  said  distress  or 
distresses  then  and  there  found,  until  the  same  annual  sum  or  yearly 
rent-charge,  and  all  arrears  so  unpaid,  together  with  all  costs,  charges, 
and  expenses  occasioned  by  reason  of  the  non-payment  thereof,  and 
incurred  by  taking  and  keeping  such  distress  or  distresses,  shall  be 
fully  paid  and  satisfied ;  and  in  default  of  payment  thereof,  or  any 
part  tnereof  respectively,  in  due  time  after  such  distress  or  distresses 
shall  be  taken,  to  appraise,  sell,  and  dispose  of,  or  cause  to  be  ap- 
praised, sold,  and  disposed  of,  such  distress  or  distresses,  and  other- 
wise to  act  therein  according  to  due  course  of  law,  in  case  of  distress 
for  rent  reserved  upon  a  lease.  To  the  end  and  intent  that  the  said 
[A.  JB.  and  her]  assigns  shall  and  may  be  fully  paid  and  satisfied  the 
same  annual  sum  and  yearly  rent-charge,  and  aU  arrears  thereof,  and 
all  costs,  charges,  and  expenses  attending  the  non-payment  and  re- 
covery of  the  same. 


And  if  the  Rent-charge  is  m  arrear  for  Forty  Days,  (see  No,  14.) 


16.  [A.  B.]Bnd[her] 
assifTDs  may  take  and 
retain  possession  of  the 
premises  till  the  rent- 
charge  and  all  expenses 
are  satisfied. 


17.    The    first    and 
every  other  [son]   and 

Ssons]  of  [A.  B.  by  C. 
).]  successively  in  tail 
[male];  remainder. 


16.  It  shall  be  lawful  for  [A.  JB.]  and  [her]  assigns  to  enter  upon 
and  take  possession  of  aU  and  singular  the  nereditaments  and  pre- 
mises last  mentioned,  or  any  part  or  parts  thereof,  and  to  have,  hold, 
occupy,  possess,  and  enjoy  the  same,  and  have,  receive,  and  take  the 
rents,  issues,  and  profits  tnereof,  and  of  everv  part  thereof,  to  and  for 
the  proper  use  and  benefit  of  the  said  [A,  JB.J  and  [her]  assigns,  until 
such  time  as  the  same  annual  sum  or  rearly  rent-charffe,  and  all 
arrears  thereof,  and  all  such  arrears  of  the  same  as  shaU  ffrow  due 
durinff  the  time  that  the  said  [A.  B,]  or  [her]  assigns  shall,  by  virtue 
of  sudi  entry  or  entries,  be  in  possession  of  the  said  hereditaments 
and  premises,  or  any  part  thereof,  together  with  all  costs,  charges, 
and  expenses  whatsoever  attending  or  to  be  occasioned  by  the  non- 
payment or  recovery  of  the  same  or  any  part  thereof,  or  in  relation 
thereto,  shall  be  fully  paid  and  satisfied ;  and  such  possession,  when 
taken,  shall  be  without  impeachment  of  waste. 

Limitations, 

17.  The  first  and  every  other  lawful  [son]  of  the  body  of  [A,  B.  by 
C  D]  severally  and  successively,  and  in  remainder  one  after  another, 
in  order  and  course  as  they  respectively  shall  be  in  priority  of  birth 
and  seniority  of  age,  and  the  heirs  [male]  of  the  bod^  and  respective 
bodies  of  all  and  every  such  [sons]  and  [son]  issuing,  the  elder  of 
such  [sons],  and  the  heirs  [male]  of  the  body  of  such  elder  [son] 
being  always  to  take  before  and  be  preferred  to  the  youneer  of  such 
[sons],  ana  the  heirs  [male]  of  the  body  and  respective  bodies  of  such 
other  [son!  and  [sons]    and  in  default  of  such  issue. 
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18.  The  original  and 
accrued  shares  of  such 
[child],  or  [children]. 


19-  The  orig^inal  and 
accrued    share    of   the 


To  children  as  Tenants  in  Common ; 

18.  As  well  the  ori^nal  part  or  share  hereby  linoiledio  or  ptwiied 
for  such  [child]  or  [c^iWren]  which  diall  Ijelou^  to  tke  [cAiW]1  or 
[cAtWren]  80  dying  as  aforesaid,  as  also  the  part  or  share  or  several 
and  respective  parts  or  shares  which  sucli  [ckUdJof  [chUdrpi]  re«pcc- 
lively  shall  take  under  this  present  limitatitm  or  proviiiio%      ; 

J  9.  As  well  the  original  part  or  share  lieMiy  limited  t<j  of  ^^bvided 
for  the  [child]  or  Ichildren]  of  whose  issue  there  sliall  1>^  such  fadure 


[childf]     or     [c**Wr«i]ias  aforesaid,  as  also  the  part  or  share  or  several  and  respective  parte 


whose  issue  so  fails. 


or  shares  which  such  [child]  or  [c^iWrefi],  or  the  issue  of  such  [childf] 
or  [children]  respectively,  shall  take  under  this  present  limitation  or 
provision. 

Shall  go  over  to  the  others. 


Trusts  of  Term  for  raising  Pin  Money. 
The  Term  is  limited  in  trust  that  A.  B.  and  C,  D,  shall. 


20.  Out  of  the  pre- 
mises comprised  in  the 
last  -  mentioned  term, 
raise 


21.  An  annuity  of 
[one  hundred  pounds] 
free  of  deductions,  pay- 
able 


20.  Out  of  the  annual  income  and  profits  of  the  said  hereditamente 
and  premises  so  limited  to  or  vested  in  them  as  aforesaid,  or  by  de- 
mising, leasing,  selling,  or  mortgaging  the  same,  or  a  competent  part 
or  competent  parts  thereof,  for  the  whole  or  any  part  of  the  said  last- 
mentioned  term,  or  by  bringing  actions  against  the  tenants  and  oc- 
cupiers of  the  same  premises  for  recovery  of  the  rente  and  profite,  or 
by  all  or  any  of  the  aforesaid  or  by  any  other  reasonable  ways  and 
means  which  they  or  he  shall  think  proper,  levy  and  raise 

21.  The  annual  sum  of  [one  hundred  pounds],  free  and  clear  of  and 
from  all  deductions  for  present  or  future  taxes  or  impositions,  or  any 
other  matter,  cause,  or  thing  whatsover,  and  shall  pay,  apply,  and 
dispose  of  the  said  annual  sum  of  [one  hundred  pounds], 


By  equal  quarterly  Payments,  on  [ 


]. 


22.  To   [A.  B.]  for 
her  separate  use,  exclu- 1 
sively  of  [C.  D.] 


23.  Without  power  of 
anticipation. 


24.  And  shall  permit 
the  reversioner  to  re- 
ceive the  surplus  in- 
come. 


25.  Provided  that  the 
last  -  mentioned  term 
shall  cease  when  the 
truste  and  expenses  are 
satisfied. 


22.  Into  the  hands  of  the  said  [A.  B.]  for  her  sole  and  separate 
use  and  benefit,  independently  and  exclusively  of  [CD.],  and  without 
being  in  anywise  subject  to  his  debts,  control,  interference,  or  engMc- 
mente;  and  her  receipts,  notwithstanding  her  coverture,  shall  be  from 
time  to  time  discharges  for  the  same. 

23.  But  so  nevertheless  that  she  shall  not  have  power  to  dispose 
of  or  affect  the  same,  or  any  pait  thereof,  by  any  sale,  mortgage,  or 
charge,  or  otherwise  in  the  way  of  anticipation,  and  that  no  other 
receipts  but  receipts  given  by  her  for  sums  then  become  due  shall  be 
discharges  for  the  same.  .  . 

24.  And  upon  this  further  trust,  that  they  the  said  trustees  ma 
trustee  for  the  time  being  of  the  same  term  shall  permit  and  suffer 
the  person  or  persons  who  under  the  limitations  aforesaid  shall  for 
the  time  being  be  entitled  to  the  reversion  or  remainder  of  the  here- 
ditaments and  premises  comprised  in  the  swd  term  immediately  ex- 
pectant upon  the  determination  thereof,  from  time  to  time  to  receive 
and  teke  the  whole  or  any  part,  as  the  case  may  be,  of  the  rents, 
issues,  and  profits  of  the  hereditaments  and  premises  comprised  m  the 
same  term,  which  shall  not  be  wanted  for  the  purposes  for  which 
the  same  term  is  hereby  created,  for  his,  her,  and  their  own  use  and 

25.  Provided  always,  that  when  the  truste  hereinbefore  declared 
of  and  concerning  the  said  last-mentioned  term  shall  have  been  fully 
performed  and  satisfied,  or  shall  have  become  unnecessary  or  "*ca- 
pable  of  taking  effect,  and  the  said  trustees  and  trustee  thereof,  and 
each  of  them,  their  and  each  of  their  executors,  administrators,  and 
assigns,  shall  have  been  fully  reimbursed  and  satisfied  an  costs, 
charges,  and  expenses  (if  any)  occasioned  by  or  relating  to  the  truste 
hereby  reposed  in  them,  which  they  are  hereby  authorized  and  em- 
powered to  levy  and  rai^  by  all  or  any  of  the  ways  and  means  afore- 
said, or  by  any  other  reasonable  ways  and  means,  and  to  retain 
accordingly,  the  same  term  (subject  and  without  prejudice  to  any 
disposition  which  shall  have  been  made  of  the  premises  comprwed 
therein,  or  any  part  thereof,  in  pursuance  of  the  truste  aforesaid),  shal 
absolutely  cease  and  determine. 

B   O 
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Tnuis  of  Term  for  raising  Jointure. 

The  Term  is  limited  in  trust  that  A.  B.  and  C.  D.  shail,  if  the  Jointure  is  in  arrear,  {see 
No.  14),  raise  out  <ifthe  Premises  comprised  in  the  said  Term  (see  No.  20)  and 


ae.lPay  to  [CD.  *er] 
arrears  and  the  ex- 
penses. 


26.  Pay  the  said  last-mentioned  annual  sum  or  yearly  rent-charge, 
or  so  much  thereof  as  shall  be  so  in  arrear,  and  all  expenses  which 
the  said  [C,  D.  her}  executors,  administrators,  or  asaifj^,  or  the  said 
last-mentioned  trustees  or  trustee,  or  any  of  them,  shall  sustain  or  be 
put  unto  by  reason  of  the  non. payment  thereof,  or  otherwise  in  the 
execution  of  the  said  trusts  or  in  relation  thereto. 


For  the  ultimate  Thtst  and  Proviso  for  Cesser,  see  No,  24  and  25. 

Trusts  and  Provisions  as  to  Portions, 

If  there  shall  be  any  Children  of  A,  B,  by  C.  D.  other  than  an  eldest  Son,  the  Trustees  of  the 
Term  shall  raise  {see  No.  20,)  any  Sum  of  Portions,  to  vest  in  and  be  paid  to 


27.  Each  [or  any  ex- 
chuivelpl  of  such  Ichild 
or  chUdren2,  in  such 
shares  and  manner, 


28.  Each  [or  amf  ea- 
otoivt^l  of  such  (ehild 
or  chUdren']  or  their 
issue  [bom  in  the  Hfe- 
time  cf  the  swvivor  of 
A.  B.  and  C.  D.]»  in 
such  shares  and^^  man- 
ner. 


27.  Each  and  every  [or  such  one  or  more  exclusively  of  the  other  or 
others]  of  such  [child  or  children'],  with  such  provisions  for  his,  her, 
or  their  respective  maintenance  or  education,  and  at  such  age,  day,  or 
time,  or  respective  ages,  days,  or  times,  and  if  there  shall  be  more 
than  one,  in  such  parts,  shares,  and  proportions,  and  charged  with 
such  annual  sums  of  money  and  limitations  over  for  the  benefit  of  the 
other  or  others  of  such  [child  or  children],  or  any  of  them,  and  upon 
such  conditions,  with  such  restrictions,  and  in  such  manner, 

28.  Each  and  every  [or  such  one  or  more  exclusively  of  the  other  or 
others]  of  such  [child  or  children]  and  each  and  every  [or  such  one  or 
more  exclusively  of  the  other  or  others]  of  any  issue  [bom  m  the  lifetime 
of  the  survivor  of  the  said  A.B.  and  C.D.J  or  any  such  [child  or 
children],  with  such  provisions  for  his,  her,  or  their  respective  main- 
tenance or  education,  and  at  such  age,  day,  or  time,  or  respective 
ages,  days,  or  times,  and  if  there  shall  be  more  than  one,  in  such 
parts,  sliares,  and  proportions,  and  charged  with  such  annual  sums  of 
money  and  limitations  over  for  the  benefit  of  the  other  or  others  of 
them  or  any  of  them,  and  upon  such  conditions,  and  with  such  re- 
strictions, and  in  such  manner, 

AsA.B.  and  C.  D.  shall  appoint  {see  Nos.  6  to  10.) 


29.  But  no  [child]  to 
have  less  than  [one- 
third]  of  his  or  her 
share. 


29.  But  nevertheless  so  that  no  such  [child]  who  shall  live  to 
attain  the  age  of  twenty-one  years  shall,  by  reason  of  any  anpointroent 
made  in  pursuance  of  any  power  herein  contained,  be  aeprived  of 
more  than  [one-Mtrrf]  of  the  portion  or  share  to  which  he  or  she 
would  be  entitled  if  no  power  of  appointment  of  a  portion  to  any  such 
[child]  as  aforesaid  had  been  exercised,  and  the  last  appointment  or 
appointments  which  shall  be  made  to  the  prejudice  of  any  such  [child] 
snail  he  void  so  far  as  the  same,  if  valid,  would  deprive  any  such 
"  ^ "  ""  of  the  proportion  of  his  or  her  share  hereby  secured  to  aim  or 


•30.  The  [sum  raised 
for  portions]  to  be  paid 
to  such  [chUd]  or  [cAt7- 
dren],  if  sons,  at  twenty- 
one,  if  daughters,  at 
twenty-one,  or  marriage 
[with  the  consent  in 
writing  cf  parents  or 
guardians.] 


31.  After  the  death  of 
the  survivor  of  [A.  B. 
imd  C.  D], 


And  in  default  of  Appointment  {see  No.  11.) 

30.  The  said  [sum  raised  for  portions]  if  there  shall  be  but  one 
such  [child]  to  vest  in  such  only  [child]  being  a  son,  at  his  age  of 
twenty- one  years,  and  being  a  daughter  at  her  age  of  twenty-one 
years,  *or  day  of  maipage  under  that  age  [with  the  consent  in  writing 
of  her  parent  or  parents,  or  guardians  for  the  time,  being"],  and  to  be 
paid  to  him  or  her  at  the  same  age,  day,  or  time,  and  if  there  shall 
be  two  or  more  such  [children],  then  to  vest  in  and  be  paid  between 
or  among  them  in  ec^ual  shares ;  the  share  of  each  of  them  who  shall 
be  a  son  to  vest  in  him  at  his  age  of  twenty-one  years,  and  the  share 
of  each  of  them  who  shall  be  a  daughter,  to  vest  in  her  at  her  age 
of  twenty-one  years,  or  day  of  marriage  under  that  age  [with  the  con* 
sent  in  writing  of  her  parent  or  parents  or  guardian  or  guardians  for 
the  time  being],  and  to  be  paid  to  him,  her,  or  them  respectively  at 
or  on  the  same  ages,  days,  or  times  respectively. 

31.  If  the  same  shall  respectively  happen  auer  the  decease  of  them 
the  said  [A.  B.  and  C.  D.]  and  the  survivor  of  them ;  but  if  the  same 
shall  happen  in  the  lifetime  of  them  or  of  the  survivor  of  them,  then 
immediately  after  the  decease  of  such  survivor. 
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32.  After  the  d«ath  of 

33.  After  my  death 

34.  Ifany8ucb[cAtV<l 
shall  die, 


35.  Or  become  an 
eldest  or  only  [son]  be- 
fore [kis]  share  is 
Tested, 

36,  The  share  of  such 
[MU  or  ekildrm]  shall 
accrue  to  the  others. 


32.  If  the  same  shall  Tespecllvely  happen  after  the  decease  of  the 
said  [il.  B.]  ;  but  if  the  same  shall  happen  in  the  lifetime  of  the  said 
\^A,  j9.]«  then  immediatdy  after  the  decease  of  the  said  [A,  B.] 

33.  If  the  same  shall  happen  after  my  decease ;  but  if  the  same 
shall  happen  during  my  lifio,  tnen  immediately  after  my  decease. 

34.  If  there  shall  be  more  than  one  [c&tloQ  for  whom  portions  are 
intended  to  be  hereby  provided,  and  any  one  or  more  of  them  shall 
die  before  the  share  hereby  intended  for  him,  her,  or  them  respec- 
tively shall  so  become  vested  as  aforesaid,  then  if  no  direction  or  ap- 
pointment in  exercise  of  any  power  herein  contained  shall  be  made  to 
the  contrary, 

35.  Or  if  any  younger  [son]  shall  become  an  eldest  or  only  [son] 
entitled  as  aforesaid,  before  [he]  shall  acquire  a  vested  interest  or  in- 
terests in  the  said  sum  herein  provided  for  portions  or  any  part 
thereof,  under  or  by  virtue  of  the  limitations  herein  contained  respect- 
ing the  same,  then 

36.  As  well  the  original  share  hereby  provided  for  each  of  such 
[child  or  childrm]  as  last  aforesaid  as  the  share  or  shares  which  by 
virtue  of  this  present  clause  shall  have  survived  or  accrued  to  him 
or  her  respectively,  or  so  much  thereof  respectively  as  shall  not  have 
been  previously  applied  for  hie  or  her  preferment  or  advancement  in 
the  world  by  virtue  or  in  pursuance  of  any  power  or  powers  herein 
for  that  purpose  contained,  shall  go,  accrue,  and  belong  to  the  sur- 
vivor and  survivors  or  other  and  others  of  them,  and  shall  vest  in 
and  be  paid  to  him,  her,  or  them  (if  more  than  one)  in  equal  shares 
and  proportions,  at  such  time  and  times  and  in  such  manner  as  is 
herein  expressed  and  declared  touching  or  concerning  his,  her,  or 
their  original  portion  or  portions,  or  as  near  thereto  as  circumstences 
will  admit. 

37.  No  such  Ichild  or  children']  shall,  by  virtue  of  or  under  the 
trusU  of  these  presente,  be,  by  sorvivorship  or  otherwise,  entitled  to 
have  any  greater  sum  of  money  for  his,  her,  or  their  portion  or  por- 
tions than  is  or  are  hereinafter  mentioned,  (that  is  to  say)  the  sum 
of 

38.  No  [chUd]  taking  any  part  of  the  said  [sum  raised  for  portions] 
under  or  by  virtue  of  any  airection  or  appointment  to  be  made  in 
pursuance  of  any  power  or  powers  herein  for  that  purpose  contained, 
shall  be  entitled  to  any  share  of  or  in  the  unappointed  part  thereof, 
without  bringing  his  or  her  appointed  part  into  hotchpot,  and  ac- 
counting for  the  same  accordingly. 

39.  No  eldest  or  only  [son]  who,  by  virtue  of  or  under  limitations 
contained  in  [these  presents],  shall  for  the  time  being  be  entitled  to 
the  annual  income  and  profito  of  the  said  [hereditaments  and  premises] 
comprised  in  such  limitations,  shall  be  entitled  to  any  part  or  share 
of  the  said  [sum  raised  for  portions],  which  said  sum  of  money  is  to 
be  solely  applicable  for  the  portions  of  such  younger  children  as  afore- 
said. 

The  Trustee  after  the  Death  of  A,  B.  shall 

40.  By  and  out  of  the  rents,  issues,  and  profits  of  the  said  here- 
ditaments and  premises  comprised  in  the  said  term  of  years  so  limited 
to  them  as  aforesaid,  or  any  part  or  parte  thereof,  levy  and  raise,  and 
pay  and  apply,  for  the  maintenance  and  education  of  any  [child  or 
chiliren]  for  whom  a  portion  or  portions  is  or  are  hereby  intended 
to  be  provided  as  aforesaid,  in  the  meantime,  and  until  his,  her,  or 
their  portion  or  respective  portions  shall  become  payable,  such  yearly 
sum  and  sums  of  money,  not  exceeding  in  any  one  year  [one  moiety 
of]  what  the  interest  of  the  presumptive  portion  or  portions  intended 
to  be  hereby  provided  for  such  [child  or  children]  respectively,  under 
the  trusts  hereinbefore  declared  in  his,  her,  or  their  favour,  would 
amount  to,  after  the  rate  of  [four  pounds]  per  cent  per  annum, 

AsA.B.  shall  appoint  {see  Nos.  6  to  10,)  or  as  the  Trustees  shall  think  fit. 
41.  Free  from  dedac 


37.  No  [ehiU  or  chil- 
dren] shaU  be  entitled 
to  more  than 


38.  No  [child]  shall 
take  anv  unappointed 
part  of  the  [sum  raised 

for  portions]  without 
bringmg  the  appointed 
part  into  hotchpot. 

39.  No  [«o»J  entitled 
tmder  [these  presents]  to 
the  income  of  the  [jpre^ 
misesj  shall  have  any 
portion  of  the  [sum  rais' 
edfor  portions]. 


40.  Raise  for  the 
maintenance  of  any  such 
[child  or  children],  so 
much -not  exceeding  in- 
terest on  ^one  moietj  of] 
the  portion  of  such  (child 
or  children],  at  Ifovr 
pounds']  per  cent. 


tions,  snd  to  be  raised 
and  applied  at  the  dis- 
cretion of  the  trustees. 


41.  The  said  sum  or  sums  of  money  for  maintenance  to  be  free  and 
clear  of  and  from  all  deductions  for  taxes  or  otherwise,  and  to  be 
raised  and  paid  in  such  manner  and  at  such  times  as  to  them  or  him 
the  said  last-mentioned  trustees  or  trustee  for  the  time  being  shall  for 
that  purpose  seem  meet. 
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The  Triutees  may,  by  the  Directum  of  A.  B.  {see  Nos.  9  and  10),  or  at  their  Discretion. 


42.  Raise  by  the 
means  aforesaid^  for  the 
advancement  of  any  each 
iJchUd  or  children]  any 
sum  not  exceeding  lone 
moiety  of]  the  share  of 
such  [cAt/rf]. 


43.  If  lA.  B.2  shall 
in  [Am]  life  advance  any 
money  to  any  sucn 
Ichikt  or  children j  the 
«ame  shall  be  in  satis- 
faction of  their  portions, 
and  be  repaid  to  [/wot], 
unless  [A«  J  directs  other- 
wise. 


42.  Levy  and  raise,  by  the  ways  and  means  aforesaid,  or  any  of 
them,  and  pay  and  apply,  for  the  advancement  or  preferment  in  the 
world,  or  otherwise  for  the  benefit  of  any  [child  or  children"]  (or  whom 
a  portion  or  portions  is  or  are  hereby  mtended  to  be  provided,  any 
sum  or  sums  of  money,  not  exceeding  in  the  whole  for  each  such 
Ijchild]  the  amount  or  value  of  [one  moiety  oj]  the  then  presumptive 
or  then  vested  portion  of  such  [child],  which  sum  or  sums  of  money 
shall  be  taken  in  satisfaction  of  so  much  of  the  portion  or  portions 
hereby  intended  to  be  provided  for  such  [chUd  or  children]  respec- 
tively as  shall  be  so  advanced. 

43.  If  the  said  [A.  B.j  shall  in  [his]  lifetime  give  and  advance  to  or 
with  any  [child  or  children]  for  whom  a  portion  or  portions  is  or  are 
intenderl  to  be  hereby  provided  as  aforesaid  any  sum  or  sums  of 
money  for  or  towards  his,  her,  or  their  preferment  or  ad\'ancement  in 
the  world,  then  and  in  such  case,  unless  [he]  direct  the  contrary,  if 
such  advanced  sum  or  sums  of  money  shall  be  less  than  such  portion 
or  portions,  the  same  shall  be  considered  as  part  only  of  such  portion 
or  portions,  and  such  sum  or  sums  of  money  only  shall  be  raised  for 
the  portion  or  portions  of  the  [child  or  children]  to  or  with  whom 
such  sum  or  sums  of  money  shall  be  so  given  or  advanced  as  afore- 
said as,  together  with  the  sum  or  sums  of  money  so  to  be  given  or 
advanced,  will  amount  to  or  complete  the  sum  or  sums  of  money  in- 
tended to  be  hereby  provided  for  such  [child  or  children]  respec- 
tively ;  but  if  such  advanced  sum  or  sums  of  money  shall  be  equal 
to  or  more  than  the  portion  or  portions  intended  to  be  hereby  pro- 
vided for  such  [child  or  children]  respectively  as  aforesaid,  the  same 
shall  be  taken  to  be  in  full  satisfaction  of  the  whole  of  such  portion 
or  portions ;  and  then  and  in  such  case  tbe  said  [A.  B.],  [his]  exe- 
cutors and  administrators,  shall  be  entitled  to  have  raised  for  [hini} 
or  them  such^sum  or  sums  of  money  as  shall  be  equal  to  the  sum  or 
sums  of  money  so  to  be  advanced  by  [Aim]  as  aforesaid ;  yet  so  that 
the  sum  or  sums  of  money  so  to  be  raised  do  not  exceed  the  value 
of  the  then  vested  or  then  presumptive  portion  or  portions  of  any 
[phiid  or  children]  to  or  with  whom  such  sum  or  sums  of  money  may 
be  so  given  or  advanced  as  aforesaid,  and  the  same  shall  be  considered 
as  part  of  the  personal  estate  of  the  said  [A.B.],  unless  [he]  shall  by 
any  writing  signed  by  [him]  give  any  other  direction  respecting  the 
sum  or  sums  so  to  be  advanced  by  [Aim.] 


NOTES   ON   LORD    BROUGHAM'S 
SHORT  FORM  BILL. 

This  new  bill  of  Lord  Brougham  has 
no  doubt  attracted  the  attention  of  our 
readers.  We  stated  all  the  clauses  fully 
in  our  last  number,  and  give  in  the  pre- 
sent a  considerable  part  of  the  schedule  of 
forms. 

It  will  have  been  observed  that  by  the 
second  section  (see  p.  50,  ante)  the  re- 
muneration for  deeds,  wills,  or  other  in- 
struments under  the  act,  is  not  to  be 
estimated  by  length  only,  but  also  by  the 
skill  and  labour  employed  and  responsibility 
incurred. 

Then  the  third  section  provides  that 
unnecessary  expense,  occasioned  by  not 
using  the  forms  given  in  the  act,  may  be 
disallowed. 

The  fourth    clause    enables  the  Lord 


Chancellor,  with  the  advice  and  assist- 
ance of  the  Master  of  the  Rolls,  to  make 
orders  and  provisions  from  time  to  time 
respecting  the  mode  of  professional  re- 
muneration for  any  deed,  will,  or  instru- 
ment made  in  pursuance  of  the  act  or 
referring  thereto. 

We  suggested  a  clause  to  this  effect  in 
our  remarks  on  the  26th  of  April,  and  are 
glad  to  see  that  our  recommendation  has 
been  either  anticipated  or  adopted.  Still 
we  think  the  measure  is  unnecessary  and 
inexpedient.  It  will  effect  little  good, 
and  may  do  much  harm.  Doubt  and 
difficulty  will  inevitably  follow  it  for  years 
to  come. 

It  is  proper  to  observe  that  the  seventh 
section  extends  the  provisions  of  this  bill 
to  all  deeds  under  the  conveyance  and 
leases  acts  of  last  session,  8  &  9  Vict., 
cc.  119,  124. 


Amal^tiotd  D%g99t  of  CaMe$ !  House  qf  Lords. 
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ANALYTICAL  DIGEST  OF  CASES      | 

REPORTED  IN  ALL  THR   COURT8> 

From  1st  February,  1846, 
^f^uu  of  XotOft. 

ANNUITIES. 

Will, —  Pers6naliy, — Perpetuities, — Life  es- 
tate*— A  will  disposing  only  of  personalty  con- 
tained these  words : — "  My  will  is,  that  what- 
ever  I  die  possessed  of,  or  in  any  way  entitled 
to,  together  with  whatever  property  my  wife 
may  be  any  way  entitled  to,  shall  produce  to 
my  wife  an  annuity  of  100/.  per  annum,  to  each 
ofmy  daughters  100/.  per  annum  for  themselves 
and  their  children,  and  to  my  wife's  mother  an 
addition  to  any  property  she  may  possess,  so  as 
to  make  up  to  her  during  her  life  an  annuity  of 
100/.  per  annum,  said  annuities,  after  the  de- 
cease of  my  wife  and  her  mother,  to  be  equally 
divided  among  my  three  children,  AVilliam, 
Mary,  and  Julia  Louisa ;  all  the  rest  and  resi- 
due of  my  property  and  possessions  I  give  and 
bequeath  to  my  son  William."  At  the  date  of 
the  will  and  of  the  testator's  death,  his  daugh 
ters  had  no  children. 

He/(/,that  all  the  annuities  thus  created  were 
perpetual  annuities.  The  testator's  daughter 
M.  died,  and  after  her  death  he  made  a  codicil 
to  his  will,  dividing  her  annuity  between  his 
two  surviving  children,  but  in  other  respects 
confirming  his  wi;l.  His  wife's  mother  having 
died,  he  made  a  Eccond  codicil  in  these  words 
— "And  in  case  my  son  William  shall  die 
without  leaving  issue,  male,  lawfully  begotten, 
my  will  is,  that  after  the  decease  of  my  wife 
and  mv  daughter,  J.  L,,  my  remaining  property 
shall  then  be  divided  between"  two  relations 
named  in  the  codicil,  and  their  children. 

Held,  that  these  codicils  did  not  alter  the 
nature  of  the  annuities  given  by  the  will  to 
Julia  Louisa.  Where  a  will  clearly  established 
a  perpetual  annuity,  the  estate  in  the  annuity 
cannot  be  restricted  by  a  codicil,  to  a  life  estate, 
unless  the  expressions  there  used  are  clear  and 
undoubted. 

Semble,  that  the  rule  in  Wild's  case,  (6  Rep. 
17),  that  **if  A.  devises  his  lands  to  B.,  and  to 
his  children  or  issues,  and  he  hath  not  any  issue, 
at  the  time  of  the  devise,  the  same  is  an  estate 
tail,"  is  applicable  to  personalty.  Stokes  v. 
HerOR,  12  C.  &  F.  I6l.  See  8  Ir.  £q.  Rep. 
163;  4  ib.  284;  1  Connor  &  Lawson,  270; 
2  Drury  &  War.  89,  101. 

Gates  cited  in  the  judgment :  Blewit  v.  Iloberts, 
10 Sim. 491 ;  1  Cr.  &  Ph.  S74 ;  Knight  r.  Rllis, 
2  13ro.  Cb.  C88.  510,  d70 ;  Buffer  r.  Bradford, 
8  Atk.  920 ;  Philippa  v.  Chamberlaine,  4  Ves. 
51  ;  Oates  v.  Jackson.  2  Str.  1172;  Sondaj*8 
case,  9  Hep.  197  ;  Ex  parte  Williams,  1  Jac. 
&  W.  89;  Royale  r.  Hamilton,  4  Ves.  437  ; 
Crone  r.  Odell,  1  B.  &  B.  449;  3  Dow.  61 ; 
Doe  d.  Gigg  r.  Bradley,  16  £a8t,399 ;  Wilde's 
caae,  ti  Rep.  17;  Beodloe  ease,  124,  p.  30. 

See  notes  on  this  case,  31  L.  0. 329. 

A881GN1IBNT. 

See  Wife's  separate  estate. 


BARONY   BY   CRBATION. 


See  Evidenee, 

EVIDENCB. 

Barony.— Creat%on.'-Outlawry,—li  appeared 
by  the  parliamentary  powers  of  36  H.  8,  and  1 
£dw.  6,  that  a  writ  had  been  directed  to 
"Thomas  Lord  Wharton"  for  each  of  these 
parliaments ;  but  there  was  no  evidence  of  his 
sitting  in  either  of  them  or  of  the  writ  itself. 
The  journals  of  the  House  of  Lords  showed, 
that  he  was  summoned  to,  and  sat  in  the  par- 
liament of  the  2  Edw.  6,  and  subsequent  par- 
liaments. Creation  of  baronies  by  patent  was 
not  then  unusual ;  but  no  patent  or  record  or 
other  trace  of  a  patent,  creating  the  barony  of 
Wharton  could  be  found  :  Held,  that  the  said 
barony  was  created  by  writ  in  the  2  Edw.  6, 
and  was  descendible  to  heirs  general  (of  the 
body). 

A  decretal  order  in  Chancery,  reciting  the 
substance  of  the  bill  and  answer,  is  adinissible, 
on  proof  of  pedigree,  to  established  the  identity 
of  parties  to  the  suit. 

But  an  answer  alone,  though  sworn  but  not 
filed,  is  not  admissible. 

Scotch  wills,  registered  ip  the  Court  of  Ses- 
sions, are  retained  there,  and  if  it  is  necessary 
to  prove  any  such  wills  in  England,  a  certified 
copy"  is  given  out,  and  is  admitted  to  probate 
in  the  English  and  Ecclesiastical  Courts.  The 
Lords'  committees  for  privileges  will  not,  on 
claims  of  peerage,  receive  such  copy,  unless  it 
is  shown  that  the  original  will  cannot  be  pro- 
duced. 

If  a  judgment  of  outlawry  stand  in  the  wa^ 
of  a  claim  to  a  barony  in  abeyance,  although  it 
is  clearly  erroneous,  the  committee  of  nrivileges 
cannot  overlook  it  or  reverse  it;  but  the  claim- 
ant must  apply  to  the  proper  tribunal  for  its 
reversal,  ana  produce  the  judgment  of  reversal 
to  the  committee.  The  Wharton  Peerage,  12 
C.  &  F.  295. 

Cases  cited  in  the  judgment :  Netterville  Peer- 
age, 2  Dow.  &  C.  342;  Fifawalter  Peerage, 
10  C.  &  F.  952  ;  Anon.  Styles,  297;  Case  of 
Outlawry,  Co.  Litt.  Rep.l50;  Anen.  Marcb, 
Rep.  20  i  Rex  v.  Wilkes,  4  Burr.  2527  ;  Barr* 
inRton  V.  Rex.  3  Term.  R.  449 ;  Reg.  v.  Yan- 
dell,  4  T.  R.  521 ;  Belly  v.  Algor,  Dyer,  206,  a. 

And  see  Inchswre,  3. 

PIXTURBS. 

Personal  and  real  estate.  —The  absolute  owner 
of  land,  for  the  purpose  of  better  using  that 
land,  erected  upon  and  affixed  to  the  freehold 
certain  machinery:  ifeW,  that  in  the  absence 
of  any  disposition  by  him  of  his  machinery,  it 
would  go  to  the  heir  as  part  of  the  real  estate. 

If  the  corpus  of  such  machinery  belongs  to 
the  heir,  all  that  belongs  to  that  machinery,  al- 
though  more  or  less  capable  of  being  detached 
from  it,  and  more  or  less  capable  of  bein^  used 
in  such  detached  state,  must  also  be  considered 
as  belonging  to  the  heir. 

No  distinction  arises  in  the  application  of 
this  rule,  from  the  circumstance  that  the  land 
did  not  descend  to,  but  was  purchased  by  the 
owner.    Fisher  v.  Dixon,  12  C.  &  F.  312. 
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Cases  cited  in  tbe  judgment:  Lawton  v. Lavrlon, 
3  Atk.  13 ;  Lord  Dudley  v.  Lord  Ward,  AmbU 
1 13 ;  Lawton  v.  Salmon,  1  H.  Bl.  259,  n. ; 
Grimes  v.  Bovver,  6  Bing.  437 ;  Klwes  v. 
Maw€,  S  East,  38,  53;  Trappo  v.  Hartdr,  « 
Cr.  &  M.  150,   3  Tyrr.  603. 

INCL08URE    AND    EXCHANGE    OF   LANDS. 

1 .  Principal  and  agtnt. — Jurisdiction. — Jffri- 
d«iw.— The  6  &  7  W.  4,  c.  115,  (extended  by 
the  3  &  4  Vict.  c.  31),  authorises  exchanges 
of  lands  on  conditions  therein  prescribed.  One 
of  these  is  the  written  consent  of  the  owners  of 
the  lands  intended  to  be  exchanged.     The 
landowners  of  a  parish  determined  to  cany 
this  act  into  execution^  and  appointed  a  com- 
missioner for  that  purpose.      B.,  one  of  the 
landowners,  authorised  his  agent  to  attend  for 
him  at  the  meeting  held  for  the  purpose  of 
carrying  the  act  into  execution,  but  desired  him 
not  to  exchange  a  particular  wood  except  for 
woodland.    N.'s  lands  were  to  be  exchanged 
against,  those  of  B.,  and  this  restriction  was 
communicated  to  N.'s  agent,  who  bring  asked 
to  exchange  another  wood  against  the  wood  in 
question,  said,  that  his  principal  had  no  power 
to  do  80.    This  answer  was  communicated  to 
B.,  who  took  no  further  notice  of  the  matter. 
TTie  restriction  on  the  authority  of  B*s  agent 
did  not  appear  to  have  been  brought  to  the 
knowledge  of  the  commissioner.    The  commis- 
sioner prepared  and  B.  signed  a  written  consent 
'to  ratify  the  exchange  of  certain  closes  belong- 
ing to  him,  and  designated  in  the  consent  by 
numbers.    Among  the  closes  thus  designated 
TOs  the  wood  in  question,  but  the  nmnber  by 
which  it  was  referred  to  in  the  consent,  and  in 
a  map  and  plan  previously  submitted  to  B.^s 
inspection,  was  not  the  same  as  that  which  it 
bore  in  B.'s  private  map  of  his  own  estate.    A 
comparison  of  the  two  maps,  or  the  readmg  of 
the  plan  sent  with  tlie  commissioner's  map, 
would  have  shown  B.  that  the  wood  in  question 
was  included  in  his  consent.    The  commis- 
sioner  allotted  the  lands  to  be  exchanged,  and 
among  them,  included  this  wood,  but  did  not 
give  woodland  for  it.     Possession  of  the  ex- 
changed lands,  and  of  this  wood  (although 
the  award  of  the  commissioners  had  not  been 
formally  executed,)  was  delivered  by  BJs  agent 
to  iV.,  who  immediately  began  to  exercise  acts 
of  ownership  over  it.    B.,  sometime  afterwards, 
discovered  what  had  been  done,  and  brought 
ejectment  against  N.  for  the  wood.    N.  filed 
his  bill  m  Chancery  to  refrain  B.  from  proceed- 
ing with  the  action,  and  to  compel  him  to  per- 
fect the  exchange ;  and  B.  filed  his  biU  to  pre^ 
vent  the  commissioner    from    executing   the 
award,  alleging  that  the  consent  given  to  him 
had  been  signed  in  mistake. 

Held,  N.  was  intitled  to  an  injunction  as 
prayed  bv  his  bill,  and  that  B.  had  no  equity 
on  which  to  ask  for  the  interference  of  the 
court  in  his  favour. 

2.  The  Stat  6  &  7  W.  4,  c.  115,  gives  to 
persons  dissatisfied  with  anything  that  has  been 
done  under  its  provisions,  an  appeal  to  the 
quarter  sessions.  This  would  not  deprive  a 
party  aggrieved  of  his  right  to  apply  for  the 


intefference  of  a  court  of  equity,  if  he  was  in 
other  respects  entitled  to  that  interference. 

3.  The  house  may,  in  its  discretion^  allow  a 
document  to  be  referred  to  in  argument,  al- 
though it  has  not  been  printed  in  the  papers 
laid  before  the  House,  according  to  the  direc- 
tions of  the  standing  order.  No.  181,  (Feb. 
24,  1813.)  JD.  of  Beaufort  v.  Neeld,  12  C.  & 
F.  248.  See  Doe  d.  D.  of  Beaufort  v.  Neeld, 
3  M.  &.  G.  271,  294,  n.;  3  Scott,  N.  R.  618, 
and  10  Law  Jour.  (N.  S.)  C.  P.  267. 

Cases  cited  in  the  judgment:  Martyn  v. Kings- 
ley,  Prec.  in  Cb.  209 ;  Roberts  v.'  Matthews, 
1  Vern.  150.  n. ;  Hnroihon  v.  Lord  Clanricarde, 
1  Bro.  P.  C.  341 ;  Whitehead  r.  Tackett,  15 
East,  400 ;  Mansford  v.  Jacob,  1843,  not  re- 
ported. 

JURISDICTION    IN    EQUITY. 

See  Inclosure, 

LIFE   ESTATE. 

See  Anmnties. 

'  OUTLAWRY. 

See  Evidence, 

PARTNERSHIP. 

Stat.  39  Sr  40  G.  3,  c.  99,  Pawnbroker.^ 
Two  persons  entered  into  an  agreement  to  be 
partners  in  the  business  of  pawnbrokers^  to  be 
carried  on  under  the  firm  of  one  of  them ;  and 
in  pursuance  of  the  articles  of  agreement,  that 
one's  name  alone  was  painted  over  the  door  of 
the  business  premises;  tbe  licence  also  was 
taken  out,  and  the  tickets  to  the  customers  were 
issued  in  his  sole  name,  while  the  other  partner 
(carrying  on  another  business)   attended  oc- 
casionally to  inspect  the  books  of  the  firm,  and 
drew  a  certain  per  centage  on  his  share  of  the 
capital  out  of  the  profits :  Held,  that  the  agree- 
ment constituted  a  secret  partnership,  and  was 
therefore  illegal  and  void,  as  being  in  contraven- 
tion of  the  policy  and  enactments  of  the  stat. 
39  &  40  G.  3,  c.  99.     Gordon  v.  Howden,  12  C. 
&  F.  237.    And  see  5  BeJl,  M.,  D.  &  Y.  698. 
Caaes  cited  in  the  judgment :  Warner  v.  Arm- 
strong, 3  My  1.  &K.  45;  Armstrong r.  Lewis, 
2  Croinp.  &  M.  284.  et  seq. ;  Armstrong  v. 
Armstrong.  3  Mvl.  &  K.  53.  et  seq. ;  Lewis  v. 
Armstrong,  2  Crorop.  &  M.  297. 
See  notes  on  this  case,  31  L.  O.  376. 

PAWNBROKER. 

See  Partnership. 

PERPETUITIES. 

See  Annuities. 

PERSONALTY. 

See  Annuities;  Fixtures. 

PRINCIPAL   AND  AGENT. 

See  Inclosure  and  exchange  of  lands, 

wife's   separate   ESTATE. 

Alimentary  Debts. ^Asuignment.—k  testator 
in  Scotland  gave  all  his  property  to  trustees ; 
first,  to  pay  his  debts ;  secondly,  to  pay  Mr«. 
B»,  (a  married  woman,)  so  much  of  iIm  annual 
proceeds  as  they  mieht  deem  necessary  for  the 
support  of  her  and  her  family  during  her  life, 
declaring  the  same  to  be  alimentary  and  exclu- 
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siTe  of  ber  hufiband,  and  not  to  be  attachable 
nor  aaeignable,  nor  subject  to  any  deeda  or  debts 
of  her  or  of  her  husband.  The  acting  trustee, 
with  consent  of  Mrs.  R.,  assigned  to  her  aJi. 
mentaiy  creditor  the  rents  of  the  trust  property; 
first,  to  pay  debts  affecting  it :  secondly,  to  pay 
part  of  the  rente  to  Mrs.  B.  for  aliment ;  thirdly, 
to  apply  the  residue  in  payment  of  the  debts 
due  to  the  assiffnee :  Held,  that  the  assignment 
was  void  on  three  grounds,  viz.— 1st,  It  was 
not  competent  to  the  trustee  to  substitute  an- 
other  person  for  himself  in  the  trust,  which 
was  the  effect  of  the  assignment ;  2ndly,  The 
rule  of  law  in  Scotland  requiring  the  concur- 
rence of  the  husband  in  his  wife's  deed,  could 
not  be  dispensed  with  by  his  absence  abroad  at 
the  time  for  a  temporar v  purpose  only ;  Srdly 
The  assignment  was  void,  as  it  violated  the  ejc- 
presa  prohibition  against  alienation:  and  in 
this  respect  the  kw  in  Scotland  is  the  same  as 
in  England.  Rennie  v.  JUtchie,  12  C.  &  F. 
204. 

Coses  cited  in  the  judgment :  Heriot's  Trustees 
▼.  Fjffe,  in  1856 ;  1«  Jurist  (Scot's),  «8 ;  Tul- 
leit  T.  Amsrron":,  1  Beav.  1  ;  ond  4  Myl.  & 
Cr.  377,390 ;  Earl  of  Buchan  v.  His  Creditors, 
13  Sh.  D.  JB.&M.  nu. 


WILL. 


See  Annuities. 


eftminal  Xafp. 

ADMIRALTY   JURISDICTION. 

htdietmaU  for  an  offence  committed  on  the 
high  seas.  What  it  need  not  aver. —  An  in- 
dictment under  stat.  7  Vict.,  c.  2,  (for  the 
more  speedy  trial  of  offences  committed  on  the 
high  aeas,)  need  not  contain  an  averment  that 
the  offence  was  committed  "  within  the  juris- 
diction of  the  admiralty."  lleg,  v.  Jones,  I  Den. 
C.  C.  101.  See  Ckaney  v.  Payne,  1  Q.  B. 
722. 

BASTARD. 

See  Indictment,  5. 

BILL  OP   EXCHANGE. 

See  Forgery,  1. 

CONSPIRACY. 

What  not  a  case  for  the  consideration  of  the 
judges. — Indictment  for  a  conspiracy  to  cause 
certain  persons  to  be  elected  councillors  of  the 
borough  of  Bolton,  in  Lancashire,  by  fraud, 
viz.,  uf  procuring  certain  other  persons  who 
were  not  burgesses  of  the  said  borough,  and 
whose  names  were  not  in  the  burgess  lists,  to 
personate  voters  for  the  said  borough,  and  to 
vote  for  the  election  of  the  persons  first  above 
inentioned :  Held,  not  to  be  a  subject  of  con- 
sideration for  the  judges.  Reg.  v.  Haslam,  I 
Den.  C.  C.  73. 

DYING   DECLARATIONS. 

Statements  by  the  deceased  held  admissible 
aa  djriog  dedazations.  Reg.  v.  Howell,  1  Den. 
C  C.  1. 

DESTRUCTIVR   MATTRB. 

water"  is  *•  deatntctive  matter"  I 


within  the  stat.  1  Vict.,  c.  85,  s.  5.    Reg,  v. 
Crawford,  1  Den.  C.  C.  100. 

BTTDENCE. 

See  Df/ing  declarations;  Forgery;  Threat- 
ening, 2. 

FORGERY. 

1.  Indorsement  on  a  bill  of  exchange,  —  A 
bill  of  exchange  made  payable  to  A.,  B.,  C, 
D.,  or  order,  executrixes.  The  indictment 
charged  that  the  prisoner  forged  on  the  back 
of  the  said  bill  a  certain  forged  indorsement, 
which  said  forged  indorsement  was  as  follows  : 
(naming  one  of  the  executrixes):  Held,  a 
forged  indorsement  within  the  stat.  1  Geo.  4, 
c.  66,  s.  3.  Reg.  v.  mnterboitom,  1  Den.  C. 
C.  41. 

Case  referred  to  in  the  judgment :  Bclland'fi  esse, 
1  Leach,  C.C.  97. 

2.  What  acts  amount  to  an  uttering  of  a 
forged  rece^t.^lndidmeni  under  stat.  11  Geo. 
4  &  1  W.  4,  c.  66,  8.  10,  for  uttering  a  forged 
receipt.  The  prisoner  produced  the  receipt  to 
the  witness,  and  exhibited  it  to  him  to  look 
at,  but  would  not  part  with  it  out  of  his  own 
hands :  Held,  that  this  amounted  to  an  utter- 
ing.    Reg.  V.  Radford,  1  Den.  C.  C  69. 

3.  Forging  an  order  for  the  payment  of 
money.  Intent  how  laid.  Evidettce.^Trwmer 
indicted  for  forging  an  "  order  for  the  pay- 
ment of  money,''  with  intent  (in  the  first 
count)  to  defraud  "  H.  D..  as  one  of  the  pub- 
lic officeics  of  the  Y.  District  Bank,"  (in  the 
second)  to  defraud  "  H.  D.  and  others."  The 
instrument  was  as  follows : 

•' Thomton-le-moor,  July  20,  1844.  Mr. 
Johnson,  Sir, — Please  to  pay  to  James  Jad^- 
son  the  sum  of  13/.,  by  order  of  Christopher 
Sadler,  Thornton-le-moor,  brewer,  the  Dis- 
trict Bank.  I  shall  see  you  on  Monday. 
Yours  obliged,  Charles  Sadler." 

Held,  Ist.  To  be  an  order  within  stat.  11  Geo. 
4  and  1  W.  4,  c.  66,  s.  3. 

2nd.  Whether  the  intent  might  be  laid  as  in 
the  second  count,  guare. 

3rd.  The  certified  cony  of  the  return  for- 
ivarded  to  the  Stamp  Office,  under  statute  7 
Geo.  4,  c.  46,  8.  4,  in  which  it  was  stated  that 
ff.  D,  was  one  of  the  public  officers  of  the 
Y.  District  Bank,  is  not  made  exclusive  evi» 
deuce  of  that  fact.  Reg.  v.  Carter,  I  Den.  C. 
C.  65. 

Csses  cited  in  the  judgment:  Clinch's  case.  2 
£ast,  PL  C.  983 ;  Lockett's  case,  1  Leach,  1 10 ; 
Steward  t.  Greaves,  10  M.  &  W.  711;  Ed- 
wards V.  Buchanan,  3  B.&c  AU.788. 

4.  Whdt  is  a  forged  warrant.— The  follow- 
ing forged  document  held  to  be  properly  de- 
scribed  in  the  indictment  as  a  warrant,  *'  To 
MoHneux  and  Co. — Pay  to  my  order,  two 
months  after  date,  to  Mr.  John  Smith,  the  sum 
of  80/.,  and  deduct  the  same  out  of  my  ac- 
count." There  was  no  signature.  Across  the 
document  was  written,  "  Accepted,  Lake 
Lade."  It  was  indorsed, "  John  Smith,  farmer, 
Hailsham,  Sussex."  Reg.  v.  Smith,  I  Den.  C. 
C.  79. 

And  see  Larceny. 
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INDICTMRNT. 

1.  Dale  of  felony.  How  laid  when  stroke  at 
one  time  and  place,  and  death  at  another  ;  a  kit- 
linff  with  a  stick  or  a  stone  substantially  the  same 
mode  of  killing. — Second  count  of  indictment 
charged  J.  (TB.,  that  he  on  27th  of  May,  fe- 
loniously and  of  his  malice  aforethought,  struck 
deceased  with  a  stick,  of  which  said  mortal  blow 
deceased  died  on  the  29th  May :  that  T,  R.,  D. 
D.,  &c.  on  the  day  and  year  first  aforesaid,  at  the 
parish  aforesaid,  feloniously  and  of  their  malice 
.  aforethought,  were  present  aiding  and  abetting 
the  said  /.  0*B,,  the  felony  last  foresaid,  to  do 
and  commit ;  and  the  jurors,  &c.  say,  that  the 
said  /.  O'B.,  T.  R.,  D,  D„  &c.  him  the  de- 
ceased  in  manner  and  form  last  aforesaid, 
feloniously  and  of  their  malice  aforethought, 
did  kill  and  murder. 

Third  count  charged  T.  R.,  that  he  on  27th 
May,  a  certain  stone  feloniously  and  of  his 
malice  aforethought,  cast  and  threw,  and  with 
the  said  stone  so  cast  and  thrown  struck  de- 
ceased, of  which  said  mortal  blow  deceased  died 
on  the  29th  May :  that  J.  O'B ,  D.  D.,  &c. 
{«ame  as  above.) 

Objection :  1st,  That  the  indictment  was  in- 
consistent in  charging  the  principals  in  the 
second  degree,  with  committmg  the  felony  at 
the  time  of  the  stroke,  whereas  it  was  no  felony 
till  the  time  of  the  death.  2ndly,  That  the  ge- 
neral verdict  of  guilty,  left  it  uncertain  which  was 
the  cause  of  the  death,  the  stick  or  the  stone ; 
and  that  therefore  no  iudgmenb  could  be 
entered  on  either. 

Held :  1st,  The  form  of  the  indictment  good. 
2ndly,  the  alleged  generality  of  the  verdict  im- 
material, the  mode  of  death  being  substantially 
the  same.     Reg.  v.  O'Brian,  1  Den.  C.  C.  9. 

Cases  referred  to  in  the  judgment :  Warneford*8 
case,  1  I^yer,  50,  b.  n.;  VVingfield's  case, 
Croke,  Eliz.  739;  Har<rrave*8  case,  5  C.  &  P. 
170;  Tilley  v.  Wye.  Cro.  EHz.  176;  Mac- 
kally'a  case.  9  Coke,  Rep.  67,  a.  ;  Rex  v. 
Waters.  7  C.  &  P.  250. 

^2.  Destroying,  defacing,  and  injuring  a  re- 
gister of  baptisms.  —  Objection  of  uncertainty, 
— Indictment  under  1 1  Geo.  4  and  1  W.  4, 
8.  66,  8.  20,  for  destroying,  defacing,  and  in- 
juring a  register  of  baptisms,  marriages,  and 
burials.  Objection,  1.  That  there  was  neither 
a  destroying,  defacing,  or  injuring  within  the 
statute,  because  the  re^ster  when  produced  had 
the  torn  piece  pasted  in,  and  was  as  legible  as 
before.  2.  That  the  indictment  was  bad  for 
uncertainty,  for  alleging  three  distinct  and 
different  offences.  3.  For  not  containing  an 
express  averment  of  a  scienter.  Indictment 
held  good  on  all  points.  Reg,  v.  Bowen,  1 
Den.  C.  C.  22. 

3.  IVhen  two  counts  transposabk.—A,  and  B, 
indicted  for  the  murder  of  C.  by  shooting  him 
with  a  ^un.  In  first  count,  A.  was  charged 
as  principal  in  first  degree,  B,  as  present,  aid- 
ing and  abetting  him.  In  second  count,  B. 
as  principal  in  first  degree.  A,  as  aiding  and 
abetting.  The  jury  convicted  both,  but  said 
that  they  were  not  satisfied  as  to  which  fired 
the  gun :  Held,  1.   That    the  jury    were  not 


bound  to  find  the  prisoners  guilty  of  one  or 
other  of  the  counts  only.  2.  {Maule,  J.,  dis- 
sentiente)  that  notwithstanding  the  word  '*  after- 
wards ''  in  the  second  count,  both  the  counts 
related  substantially  to  the  same  person  killed, 
and  to  one  killing,  and  might  have  been  trans- 
posed without  any  alteration  of  time  or  meaning. 
Reg*  V.  Downing,  I  Den.  C.  C.  52. 

Cases  cited  ia  tbe  judgement:  R.  v.  Toirle  and 
others,  R.  &  R.  Cr.  C.  314;  R.  v.  Tyler.  8 
C.  &  P.  616  ;  Reg.  v.  O'Connell,  U  Oarke  & 
F.  375. 

4.  In  one  count,  stealing  a  cheque ;  in  ano- 
ther, a  piece  of  paper,  value  one  penny. — Pri- 
soner cnarged  in  one  count  of  the  indQctment 
mth  stealing  a  cheque  for  13/.  9s,  7d. ;  in  ano- 
ther count,  for  steaung  a  piece  of  paper,  value 
one  penny.  Held,  that,  supposing  the  cheque 
to  have  been  a  void  cheque,  (as  being  contrary 
to  the  provisions  of  stat.  55  Geo.  3,  c.  ISls) 
it  woula  still  sustain  the  charge  laid  in  the 
second  count.  Reg,  v.  Perry,  I  Den.  C.  C. 
69. 

Cases  cited  in  the  judgment:  R.  v.  Clark  R.  & 
R.  Cr.  C.  181 ;  R.  v,  xMead,  1  C.  &  P.  535 ; 
R.  V.  Vyse,  M.  Or.  C.  218. 

5.  Bastard  child.  Under  what  circumstances 
no  presumption  of  name, — Indictment  stated 
that  the  prisoner,  a  single  woman,  on  the  27th 
of  August,  1844,  brought  forth  a  male  child 
alive ;  that  she  afferwards,  to  wit,  on  the  day 
and  year  aforesaid,  killed  the  said  child.  Ob- 
jection, that  the  judgment  ought  to  have  either 
stated  the  name  of  tiie  child,  or  that  the  name 
was  unknown  to  the  jurors;  overruled  by 
Coleridge,  J.,  at  the  trial,  on  the  ground  that 
there  was  no  presumption,  from  the  mere  fact 
of  birth,  that  the  child  had  a  name,  it  being  a 
bastard ;  that  the  indictment  afforded  no  pre« 
sumption  of  its  having  acquired  a  name  by 
reputation  or  baptism ;  that  an  averment  that 
the  name  was  unknown  implied  the  acquisition 
of  some  name.  Conviction  held  right.  Reg, 
V.  Willis,  1  Den.  C.  C.  80.  See  R,  v.  Biss, 
2  Moo.  Cr.  C.  93. 

6.  Sheep  and  lambs.  Proof  of  latter  will  sup^ 
port  an  indictment  for  stealing  former.  Pri- 
soner indicted  under  stat.  7  &  8  G.  4,  c.  29>  8. 
25,  for  stealing  "  sheep."  The  jury  found  that 
the  animal  so  described  was  a  *'  lamb."  In- 
dictment held  good.  Reg.  v.  Spicer,  1  Den.  C. 
C,  82;  overruling  R.  v.  Looms,  1  Moo.  Cr.  C. 
160;  and  R.  v.  Puddifoot,  1  ib.  247. 

See  Admiralty  Jurisdiction;  Forgery,  2; 
Poaching, 

JURISDICTION. 

See  Admiralty  Jurisdiction ;  Conspiracy  ; 
Slave  Trade. 

LARCENY. 

Obtaining  goods  by  forged  order  not  a  lar- 
ceny.— A.  went  to  B.*s  shop,  and  said  he  had 
come  from  C.  for  some  hams,  &c.,  and  at  the 
same  time  produced  a  note  in  the  following 
terms  :  "  Have  the  goodness  to  give  the  bearer 
ten  good  thick  sides  of  bacon,  and  four  ffood 
showy  hams  at  the  lowest  price.  I  shall  be  in 
town  on  Thursday  next,  and  will  call  and  pay 
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Sou.     Yours,  8cc.,  C."     B.  thereupon  de 
vered  the  hams  to  A>    llie  note  was  forged, 
and  A.  had  no  such  authority  from  C. :  Held, 
A'  was  not  guilty  of  hirceny.    Reg.  v.  Adams, 
t  Den.  C.  C.  38. 


See  Slate  Trade, 


PIRACY. 

See  Slave  Trade, 

POACHING. 

Constnuitwe  arming  svfident. — Indictment 
under  stat.  2  Geo.  4,  c.  69,  b.  9,  (against 
night  poaching),  charged  A,B.  and  six  others, 
**  that  they  being   respectively    armed    with 

gins,  and  other  oflfensive  weapons,  entered, 
c"  A.  and  B.  were  each  proved  to  be 
armed  with  a  gun,  the  other  six  with  bludj^eons. 
Objections :  that  the  averments,  "  other  of- 
fensive weapons,"  (not  specifying  what,)  made 
the  arming  of  the  other  six  only  constructive, 
which  was  not  sufficient  to  bring  them  within 
the  statute.  Indictment  held  good.  Reg*  v. 
Goodfellow,  1  Den.  C.  C.  81 ;  overruling  R.  v. 
Davis,  8  C.  &  P.  759. 

POISON. 

What  not  an  attempt  to  administer  poison. — 
An  attempt  by  ^1.  to  administer  poison  to  B., 
through  the  agency  of  C,  under  such  circum 
stances  that  C.  would  have  been  the  sole  principal 
felon,  (had  the  poison  been  administered,)  and 
A.  an  accessory  before  the  fact,  is  not  such 
an  attempt  as  renders  A,  liable  to  be  indicted 
under  the  stat.  7  W.  4  and  1  Vict.,  c.  85,  s.  3. 
Reg.  Y.  Williams,  1  Den,  C.  C.  39. 

SLAVS   TRADE. 

niegal  seizure  of  a  Brazilian  vessel.  Piracy. 
Murder.  Jurisiiietion  of  British  courts  of 
law.-^On  the  26th  of  February,  1845,  the 
FeUcidade^  a  Brazilian  schooner,  fitted  up  as  a 
slaver,  surrendered  to  the  armed  boats  of 
H.M.S.  Wasp,  She  had  no  slaves  on  board. 
The  captain  and  all  his  crew,  except  Majavel 
and  three  others,  were  taken  out  of  her  and 
put  on  board  the  Wasp.  On  the  27th  of  Feb. 
the  three  others  were  taken  out  and  put  on 
board  the  Wasp,  also  Cerqueira,  the  captain, 
was  sent  back  to  the  FeUcidade,  which  was 
then  manned  with  sixteen  British  seamen,  and 
placed  under  the  command  of  Lieut.  Stupart. 
The  lieutenant  was  directed  to  steer  in  pursuit 
of  a  vessel  seen  from  the  Wasp,  which  even- 
tually turned  out  to  be  the  Echo,  a  Brazilian 
brigantine,  having  slaves  on  board,  and  com- 
manded by  Serva,  one  of  the  prisoners.  After 
a  chase  of  two  days  and  nights,  the  Echo  sur- 
rendered, and  was  then  taken  possession  of 
by  Mr.  Palmer,  a  liflidshipman,  who  went  on 
board  her,  and  sent  Serva  and  eleven  of  the 
crew  of  the  Echo  to  the  Felicidade,  The  next 
morning  lieut.  Stupart  took  command  of  the 
Echo,  and  placed  Mr.  Palmer  and  nine  British 
seamen  on  board  the  FeUcidade  in  charge  of 
her  and  of  the  prisoners  charged  in  the  indict- 
ment. 

The  prisoners  shortly  after  rose   on   Mr. 


Palmer  and  his  crew,  kUled  th^m  all,  and  ran 
away  with  the  vessel.  She  was  recaptured  by 
a  British  vessel,  and  the  prisoners  brought  to 
this  country  to  take  their  trial  for  murder. 
The  jury  found  them  guilty. 

On  a  case  reserved  for  the  opinion  of  the 
judges,  several  points  were  taken  by  the  coun- 
sel for  the  prisoners :  the  conviction  was  held 
wrong.    Reg,  v.  Serva,  1  Den.  C.  0.  104. 

THRSATBNING. 

1.  What  is  a  sending  of  a  threatening  letter. — 
Indictment  for  sending  a  threatening  letter 
under  statute  4  G.  4,  c.  54,  s.  3.  First  count 
charged  6.  with  sending  to  JR.,  and  threaten- 
ing to  bum  R.*s  houses.  It  was  proved  that  12. 
hM  only  a  reversionary  interest  in  the  said 
houses.  Qu(gre,  whether  G.  could  be  convicted 
on  that  count  ? 

Second  count,  charged  6.  with  sending  to  R, 
and  threatening  to  burn  the  said  houses,  lay- 
ing them  as  the  property  of  B.,  the  tenant. 
It  was  proved  that  6.  dropped  the  letter  in  a 
public  road  near  R.'s  house,  that  A.  found  it 
and  ^ve  it  to  H,,  who  opened  it,  read  it,  and 
gave  it  to  E,,  who  showea  it  both  to  B.  and  R. : 
Held,  that  this  was  a  sending  within  the  statute. 
Reg.  V.  Grimwade,  1  Den.  C.  C.  30. 

2.  Extorting  money,  —  Evidence,  —  Prisoner 
was  indicted  under  statute  7  &  8  Geo.  4,  c.  29^ 
8.  a,  (in  first  count),  for  feloniously  accusing 
A.  B.  of  a  certain  infamous  crune,  with  a  view 
to  extort  and  gain  money  from  him.  (Second 
count)  charging  the  same  offence  somewhat 
differently :  Held,  by  seven  of  the  judges  to 
five,  that  the  evidence  was  not  sufficient  to 
prove  the  intent  laid.  Reg,  v.  Middlediteh,  1 
Den.  C.  C.  92. 

UTTBRINO. 

See  Forgery,  2. 

WARRANT. 

Orcfcr  for  the  payment  of  money. — ^The  fol- 
lowing forged  instrument  held,  under  the  cir- 
cumstances, to  be  a  warrant  or  order  for  the 
payment  of  money.  "Mr.  Martin  will  be  pleased 
to  send  by  the  bearer  10/.  on  Mr.  Hodge's  ac- 
count, as  Mr.  Hodge  is  very  bad  in  bed,  and 
cannot  come  himself,  (signed)  Martin  fiLalph, 
foreman,  St.  Austell  Foundry."  Reg.  v,  Vivian, 
jun.  1  Den.  C.  C.  35. 

See  Forgery,  3. 

WITNESS. 

Admissible  at  common  law  after  conviction  and 
before  judgment. — A.  and  B.  indicted  for  steal- 
ing, C.  for  receiving.  B.  pleaded  guilty,  and 
was  tendered  as  a  witness  agunst  A.  and  C. 
He  was  objected  to  by  the  counsel  for  the 
prisoner  as  inadmissible :  Held,  an  admissible 
witness  in  common  law.  Reg.  v.  Hinks,  1  Den. 
C.  C.  84. 

WOUNDING. 

Feloniously  wounding  a  mare.  —  Malice, — 
Prisoner  was  convicted  under  statute  7  &  8  G. 
4,  c.  30,  s.  16,  of  "unlawfully,  maliciously, and 
feloniously  wounding  a  mare."  Conviction 
held  right.  Qiuere,  whether  on  the  ground, 
that  by  s.  25  of  the  above  statute,  proof  of 
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general  malice  is  atill  suflicieiit  to  conatitnte  tlie 
offence,  not^hetanding  atatnte  I  Vict.  c.  90, 
88.  1,  2,  3 ;  or  that,  it  not  appearin|if  againat 
whom  or  what  the  malice  was  conceired,  mulice 
against  the  owner  or  supposed  owner  wonld  he 
presumed.  (See  2  East,  PL  C.  1074.)  Reg. 
V.  lirey,  1  Den.  C.  C.  63. 


RECENT   DECISIONS  IN  THE  SUPE- 
RIOR COURTS. 


REPORTED  BT  BARRISTERS  OF  THE  SETSRAL 
COURTS. 

VfftsCfianrellor  of  CFnglanir. 

NEW   ORDERS,  111  &  l6,  8.  44.— ENLARGING 
PUBLICATION. 

This  was  a  motion  to  enlarge  pahlication. 
It  appeared  that  the  interrogatories  were  filed 
on  the  7th  of  March,  and  the  solicitor  had 
taken  out  a  warrant  for  a  similar  applicatbn 
to  the  Master,  on  the  10th  of  March,  two  days 
before  puhlication  would  paas  under  the  new 
orders,  out  the  application  could  not  be  heard 
tin  the  13th,  wlien  the  objection  was  taken 
that  it  was  too  late. 

Mr.  Campbell  for  the  motion. 

Mr.  Bethell,  control,  contended  that  no  aatis- 
factory  account  had  been  given  why  no  effort 
had  been  made  to  examine  witnesses  earliM*. 

The  Vfce^ChanceUor  said  he  did  not  con- 
ceive it  to  be  necessary  for  a  solicitor  to  go  to 
the  examiner's  office  the  very  first  day  upon 
which  he  could  examine  witnesses,  it  was 
sufficient  if  there  was  a  bond  fide  intention  of 
having 'the  interrogatories  acted  upon.  He 
thought  the  solicitor,  having  made  application 
upon  the  7th,  and  having  been  prevented  by 
an  accident  from  getting  publication  enlarged 
by  the  Master,  ought  to  get  it  from  the  court. 
A  month's  further  time  given. 

Groom  v.  Stintou.    March  25,  1846. 


motion  to   dismiss. — COSTS. 

This  was  a  motion  to  dismiss  for  want  of 

Srosecution  in  a  case  where  the  plaintiff  was 
ead ;  but  where  an  order  had  been  made  in 
December  last  that  he  should  file  a  replica- 
tion. It  was  admitted  that  the  only  order 
which  could  now  be  made  was  that  the  bill 
should  be  dismissed  if  not  revived  within  a 
certain  time.  But  it  was  contended  that  under 
the  circumstance  of  the  existence  of  the  pre- 
vious order,  defendant  ought  to  have  his 
costs. 

Mr.  Stewart  for  the  motion. 

Mr.  BelheU,  contriL 

The  Vtce'Ckancellor  refused  to  give  costs. 

Bull  v.  Roberts,    March  25,  1846. 


<Succn'6  Benrt. 
(Before  the  Four  Judges.) 

RAILWAY. — PROVISIONAL   DIRECTOR. 

The  attorney  to  a  projected  raUwag  compmny 
held  Mmsdf  out  as  responsible  for  ail 
charges  and  expenses  ineumd  before  the 


ieposks  were  paid,  and  t»  ordbr  to  indsoe 
persons  to  put  down  their  mamss  on  the 
provisional  committee,  he  gave  to  several  m 
guarantee  to  bear  them  harmless  agasmst 
such  expenses.  The  scheme  was  afterwards 
abandoned.  In  an  action  by  the  attorney 
for  money  paid  against  a  provisional  di- 
rector, to  whom  he  had  not  given  a  guaran" 
tee,  a  verdict  was  found  for  the  defendant, 
and  this  court  refused  a  rule  for  a  new 
trial,  on  the  ground  that  the  plaintiff  had 
held  himself  responsible  for  these  expenses, 
and  must  take  tAe  consequences. 

This  was  an  action  of  assumpsit  for  mon^ 

J  laid,  and  on  an  account  stated,  tried  be- 
bre  Mr.  Justice  Coleridge,  at  the  sittings 
during  Easter  Term,  in  which  a  verdict 
was  found  for  the  defendant.  The  plaintiff 
was  the  attorney  to  a  pr^ected  railway  com- 
pany, called  the  London  Union  Railway  Cool- 
pany,  and  the  defendant  was  a  member  of  the 
provisional  committee.  The  scheme  xras  pro- 
jected in  October  last,  and  was  abandoned  to- 
wards the  end  of  November,  and  the  action 
was  brought  for  disbursements  alleged  to  have 
been  made  by  the  plaintiff  for  and  on  behalf 
of  the  company  during  that  period.  It  ap- 
peared that  the  plaintiff  was  one  of  the  }>rin- 
cipal  promotera  of  the  scheme,  and  had  given 
a  guarantee  to  several  of  the  provisional  direC' 
tors  to  the  effect  that  in  consideration  that 
they  would  consent  to  have  their  names  put 
down  as  directors,  he  would  bear  them  harm- 
less against  all  charges  and  expenses  till  the 
payment  of  the  deposits.  No  guarantee  had 
been  given  by  the  plaintiff  to  &e  defendant; 
but  it  appeared  in  evidence  that  the  directors 
had  treated  the  plaintiff  as  the  paymaster,  and 
that  he  held  himself  responsible  for  all  the 
expenses  incurred  till  the  deposits  were  paid. 

Mr.  Serjeant  Shee  moved  for  a  rule  to  show 
cause  why  there  should  not  be  a  new  trial,  on 
the  ground  that  die  verdict  was  against  evi- 
dence. The  plaintiff  was  acting  as  the  agent 
for  and  on  behalf  of  the  provisional  diieetara» 
and  the  position  of  the  defendant  is  different 
from  that  of  several  of  the  other  directors  to 
whom  the  plaintiff  had  given  a  goarantee. 
There  is  nothing,  therefore,-  ia  the  ciicnm- 
stances  of  the  case  to  exempt  the  defendant 
from  the  liability  which  ordinarily  attaches  on 
a  provisional  director. 

Lord  Denman^  C.  J.  I  do  not  think  that 
any  rule  ought  to  be  granted  in  this  ease. 
The  evidence  is  that  the  plaintiff  held  himself 
out  as  responsible  for  these  expenses,  and  the 
fact  that  no  guarantee  was  given  to  die  de- 
fendant does  not  show  that  the  work  was  doi» 
for  the  defendant. 

Mr.  Justice  Patteson.  This  is  a  question  to 
whom  credit  was  given;  and  if  the  plaintiff 
holds  himself  out  as  responsible  for  these  eac- 
penses,  he  most  take  the  consequences.  I  do 
not  see  any  reason  to  disturb  the  ven^t. 

Williams  and  Coleridge,  J's  concurred. 
Rule  reAisecL 

Lloyd  V.  Harrison  Q.  B.  Easter  Term» 
1846. 
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Queen's  IScncfe  Vractire  €•!» t. 

DISTRINGAS     TO    OUTLAWRY. — 8ERV1CK    OP 
WRIT   OF   8J7MMONS. 

In  order  to  obtain  a  distrinffos  to  proceed  to 
onttttwry,  if  there  be  a  house  or  place  where 
a  copy  of  the  writ  of  summons  can  be  Itft 
with  any  reasonable  prospect  of  its  reaching 
the  defendant,  such  copy  must  be  left  there  ; 
and  if  there  be  any  good  reason  for  not 
leamng  it,  expkmaiion  of  the  circumstance 
must  appear  upon  the  ejlidavit.  If  a  per- 
S€m  answering  to  the  description  of  trustee 
or  professional  adviser  of  the  defendant 
can  be  found,  a  copy  of  the  wrU  should  be 
left  with  him,  though  he  does  not  reside  in 
tie  county  into  which  the  writ  of  summons 
was  issued. 

On  the  2nd  of  May,  Wordsworth  applied 
for  a  distringas  for  the  purpose  of  proceeding 
to  outlawry.  Coleridge,  J,,  granted  the  appli- 
cation ;  but,  in  consequence  of  its  not  appear- 
ing upon  the  affidavits  in  support  of  the  appli- 
cation  that  a  copy  of  the  writ  of  summons  had 
been  left  at  any  of  the  places  therein  mentioned, 
the  officers  remsed  to  draw  up  the  rule. 

The  affidavits  stated  that  an  attempt 
was  made  to  find  the  defendant  at  his  last 
known  place  of  residence,  5,  Egremont  Place, 
Brighton,  but  that  the  house  was  shut  up  and 
unoccupied,  and  that  reference  was  made  by  a 
bill  in  the  window  to  a  house  s^ent;  that  ap- 
plication was  made  to  such  agent,  who  stated 
that  the  defendant  had  kept  possession  of  the 
house  until  the  last  few  days,  but  that  he  was 
now  in  Paris,  that  eighteen  months'  arrears  of 
rent  were  due  from  Mm,  and  that  he  (the 
agent)  believed  that  the  defendant  was  out  of 
the  way  to  avoid  his  creditors.  The  affidavits 
further  stated  that  application  had  been  made 
to  the  defendant's  trustee  and  professional  ad- 
viser (an  attorney)  in  London,  but  that  he  had 
received  no  instructions  to  appear  to  the  action. 
In  consequence  of  what  had  taken  place  in 
the  rule  office,  Wordsworth  applied  to  the 
masters  of  the  Exchequer  to  ascertain  their 
practice  upon  the  subject,  and  received  the 
following  answer: — 

"  The  attention  of  the  officers  does  not  seem 
to  have  been  directed  to  this  question ;  but  we 
think  that  if  there  is  a  house  or  place  where 
a  copy  of  the  writ  could  be  left  with  any  rea- 
sonable prospect  of  its  reaching  the  defendant, 
that  onght  to  be  done ;  and  if  the  house  be 
shut  up,  or  there  be  any  other  good  reason  for 
not  leaving  a  copy  of  the  writ,  explanation  of 
that  should  appear  on  the  affidavits." 

"E.  B."    (Edward  Bennett.) 

Wordsworth  now  (May  8th)  again  applied  to 
the  court,  submitting  that  in  the  present  in- 
stance it  did  appear  that  there  was  no  house 
or  place  in  Sussex  (into  which  the  writ  of 
summons  was  issued)  where  a  copy  of  the 
writ  could  have  been  left  with  any  prospect  of 
its  reaching  the  defendant,  and  that  it  could 
not  be  necessary  to  leave  it  with  the  attorney 
as  he  did  not  rends  in  the  county  of  Sussex. 


Wightnutn,  J.  The  last  day  of  term  is  not 
a  convenient  one  for  discussing  a  question 
which  is  to  settle  the  practice.  Master  Bunce, 
however,  reports  to  me  that  where  there  is 
such  a  person  as  an  attorney  or  trustee  of  the 
defenduit  to  be  found,  a  copy  of  the  summons 
should  be  left  with  him.  Under  particnlar 
circumstances,  such  service  may  be  dispensed 
with,  but  none  such  appear  in  the  present 
case.  Rule  refused. 

Vernon  v.  Pouncett,    Easter  Term,  1846. 


CHANCERY  SIITINGS. 

Trinity  Term,  1846. 

Iror^  ClanccUor. 

AT   WnTMIVSTSS. 

Friday  •    . 

May  22     Appeal  Motions. 

Saturday     . 

.     .  fS    Petition-day. 

Monday      . 

.    .  95 

Tueaday     . 

.    .  26  J  Appeals. 

WedoMday 

.    .  27 

Thursday   . 

.     .  28     Appeal  Motions. 

Friday  .     . 

gg  J  (Petition-day)  Unopposed 
•    •  *^  J      Petitions  and  Appeals. 

Saturday     . 

.    .50) 

Monday 
Tuaeday     . 

f"-jUppeals. 

Wednesday 

.   .    s) 

Thursday    . 

.     .  4     Appeal  Motions. 

Friday  .     . 

.  I  (Petition-day)  Unopposed 
*    *    ^  1     Petitions  and  Appeals 

Saturday    . 

.    .    6\ 

Monday     . 
Tueaday     . 

''    •    HAppeaU. 

Wednesday 

.    .  lOj 

Thursday    . 

.  J  (Petition-dny)  Unopposed 
•             (      Petitions  and  Appeals, 

Friday   .    . 

•    .  12     Appeal  Hotiuns. 

AT.  B.— Such  days  as  hi»  Lordship  is  occupied  in 
the  House  of  Lords  excepted. 

See  the  BsUi  Sittings,  p.  69,  anie. 

Vtte-Cdaitrellor  of  EiiQlauD. 
Motioa8> 
Petition-day. 

Pleas,   Demurrers,  Excep- 
tions, Causes,  and    Fur. 
Dirs. 
Motions 
^o  J  (Petition-day)  Short  Causes, 
{     Petitions,  and  Causes. 

I  Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur. 
Dirs. 

Motions. 

(Petition-day)  Short  Causes, 
Petitions,  and  Causes. 

I  Pleas,  Demurrers,  Excep- 
*.  tions.  Causes,  and  Fur. 
I      Dirs. 

(Petition-day)  Short  Causes, 

Petitions,  and  Causes. 
Motions. 


Friday  .    .  J 
Saturday     . 
Monday     . 
Tuesday      . 
Wednesday 
Thursday     • 

lay  22 
.    .  23 

.  25 
,    .  ^6 

.  27 
.     .  28 

Friday        .     . 

.  29 

Satiirday     .    . 
Monday     .    J 
Tuesday      .     . 
Wednesday     . 
Thursday    .    . 

.  SO 
une  1 
.    2 
.    3 
.    4 

Friday   .    •    . 

.     5 

Saturday     . 
Monday      •    . 
Tuesday      .     . 
Wednesday 

.    6 

.     8 

.     9 

.    .  10 

Thursday   .     . 

.  11 

Friday 


12 
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Chaneery  Sittmgs.— Chancery  Came  Lists. 


Vitt^%anttllot  Wini^i  Vrttce. 


Friday 
Satarday    . 

Monday 
Tuesday     . 

Wednesday 
Thursday    . 

Friday   .    . 

Saturday    . 

Monday     • 
Tuesday     . 

Wednesday 

Thursday    . 

Friday 

Saturday     • 

Monday 
Tuesday     . 

Wednesday 

Thursday  . 
Friday  .    . 


May  f  2    Motions  and  Causes. 

I  (Petition -day)  Petitions  and 
{     Causes. 
Pleas,    Demurrers,  Excep- 
tions, Causes,  and   Fur. 
Dirs. 

27  Bankrupt  Petitions  &  Ditto. 

28  Motions  and  Causes. 
(Petition-day)  Petitions  and 

Causes. 
Short  Causes  and  Causes. 


23 


"I" 


:    .«9{' 

.     .  SO 

<r        4  (  Pleas,    Demurrers,   £xcep- 
,1]      tions,   Causes    and    Fur- 
•''  •    *  I      ther  DireetionB. 

«  ( Bankrupt      Petitions     and 

•  •    ^  j      Ditto. 

•  .    4    Motions  and  Causes. 

e  ((Petition -day ^  Petitions  and 

•  •    ^}     Causes. 

.    .    6    Short  Causes  and  Causes. 
Pleas,   Demurrers,  Excep- 
tions, Causes,   and  Fur- 
ther Directions. 
Bankrupt     Petitions     and 
Ditto. 
..  J   (Petition-day)     Petitions, 
]       Short  Causes  &  Causes, 
12     Motions  and  Causes. 


I- 

10 


Friday 
Saturday 

Monday 
Tuesday 
Wednesday 
Thursday    . 

Friday  .    . 

Saturday    . 

Monday 
Tuesday     . 
Wednesday 
Thursday    . 

Friday 

Saturday     . 

I^Ionday  . 
Tuesday  . 
Wednesday 

Thursday  . 

Friday 


Vitt'^i&nttWot  QSItgraiR. 
May  22    Motions'and  Causes. 

a^  \  (Petition-day) Petitions  and 
*^  j     Causes. 

Pleas,   Demurrers,   Excep- 
tions, Causes,  and  Fur, 
Dirs. 
28    Motions  and  ditto. 


.    .    .  25 )  I 
.    .     .  26  V 
f    .    .97) 


30 


June 


I  (Petition-day)    Pleas,   De- 
29  j      murreni,  £xons.,  (Causes, 
(      and  Fur.  Dirs. 

Short    Causes,    Petitions, 
(unopposed    first,)    and 
(      Causes. 

1  )   Pleas,  Demurrers,  Excep- 

2  >       tions,   Causes,  and  Fur- 
3 1       ther  Directions. 

4    Motions  and  Causes. 

(Petition-day)    Pleas,    De- 
murs., Exonsw.Causes,  and 
Fur.  Dirs. 
Short    Causes,     Petitions, 
(unopposed    first,)    and 
Causes. 
Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 
( Petit ion-daj)  Short  Causes, 
Petitions,    (unop<*.  first,) 
and  Causes. 
Motions  and  Causes. 


8 

11 


12 


CHANCERY  CAUSE  LIST, 
i^nastrr  of  tte  ICoHi. 

rrinfCjf  Term,  ]8k>« 
(JUDOMINTS  rsHrv€d,) 

Earl  Nelson  v.  Lord  Bridport,  exons. 


Hulkea  v.  Beauclerk,  cause. 

Bainbridge  v.  Baddeley,  dem. 

Attorney-General  v.  Ironmongers  Co.,  fur.  dirs. 
and  costs. 

Fordyce  v.  Bridges,  cause. 

Lancaster  v.  £7ors.  Same  v.  Morley,  fur.  dirs. 
and  costs. 

Lindgren  v.  Lindgren,  fur.  dirs.  and  costs. 

PLEAS  AND   DBMURRXnS. 

Pari  heard,  Tristram  v.  Roberts,  dem. 

Ry  vea  v.  Dake  of  WelHngton.'do. 
Mc  Cielland  v,  Coteawortb,  do. 
Salmon  v.  Anderson,  do. 


Afichaelmat  Term,  Walton  v.  Potter. 

Do.  A .  J .  B.  Hope  9.  Hope. 

Do.  A.  J.  Hope  V.  Same. 

Do,  H.  J.  Hope  t*.  Same. 

Stand  over  until  mentioned,  Richardson  v.  Horton, 
Same  v.  Taylor,  Same  9.  Derby,  fur.  dirs.  and  costs. 
Attorney-General  9.  Bedingfield. 
S,  0,  to  file  tuppL  6i</,  Hele  v.  Bexley,  Same  r. 
Same,  exons. 

Campbell  9.  Crook,  exons. 

Part  heard,  Augerand  9.  Parry. 

Part  heard,  Hodgkinson  9.  Cooper,  and  exons. 

Hedges  9.  Harper,  fur.  dirs. and  costs. 

Lockhart  9.  Hardy,  Thomas  9.  Hardy,  Newman 
9.  Hardy,  Hardy  9.  Lockhart,  Lockhart  9.  Aniodell, 
Same  9.  Lee,  Same  9.  Hardy,  Same  9.  Crouch,  fur. 
dirs.  and  costs. 

Ati^utelmat  Term,  Churchman  9.  Capon,  fur.  dirs. 
and  costs. 

5.  0.  after  report,  Richardson  9.  Horton,  Same 
9.  Taylor,  Same  9.  Derby,  exons. 

Woodcock  9.  Tarbnck,  and  taro  petitions. 

1|(  Cause  day,  Kinder  9.  Lord  Ashburton,  Same  9. 
Pennell. 

S.  O.  to  file  interrgt,,  Barnes  9.  Hastings. 

Attornej-General  9.  Roose. 

lii  Cause  day,  Harris  9.  FarireU,  one  point  only. 

Hargrane  9.  Hargrane. 

Sanderson  9.  Dobson. 

Ut  Cause  day  after  term.  Attorney- General  9. 
Evans,  Same  9.  Daries. 

1ft  Cause  day,  Dowden  9.  Hook ;  Dowden  r. 
Dowden. 

Martin  9.  Sedgwick  ;  Same  9.  Cole. 

Wilson  9.  Sir  William  Eden. 

Wilson  9.  John  Eden. 

Brown  9.  Bullpitt. 

Stone  9.  Stone. 

Madgwick  9.  Madgwick,  fur.  dira.  and  costs. 

Jackson  9.  Jackson,  Same  9.  Same,  Same  v. 
Same. 

Attorney-Gehf»ral  9.  Maclean. 

UtCatueday,  Wedderburn  9.  Wedderbum,  Same 
9.  Colwill,  Douglas  9.  Same,  exons. 

Hodginson  9.  Wyatt,  exons.,  and  fur.  dira.  and 
costs. 

Clark  9.  Chuck. 

Bagsbaw  9.  Parker,  Same  9.  Same. 

Staunton  9.  Scott,  Same  9.  Power,  Brown  v. 
Staunton,  fur  dirs.  and  coats. 

Whitcher9.  Peoley,  fur.  dirs.  and  costs. 

Meire  9.  WiUiams. 

Best  9.  Davis,  exous. 

Bather  9.  Kearsley,  SHme  9.  Fraser. 

Meyer  9*  Montriou,  exons.,  and  fur.  dirs.  and 
costs. 

Jones  9.  Humphreys,  fur.  dirs.  and  coats. 

Attorney- General  9.  Heron,  fur.  dirs.  and  oo*ts. 

De  Morlaincourt  9.  Hales,  fur.  dira.  and  ooste. 
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Wood  v.  PattiMD,  Same'v.  Blaclr,  Sane  v.  IHtj, 
far.  dirs.  and  coau. 


Todd  V.  Wilaon. 

Page  V.  Home. 

Byall  V.  Hanaam. 

Smarfitt  v.  Bigge. 

Short,  Woolard  «•  Hill. 

Attorney-General  v.  Beding6eldy  Hammond's 
Charity. 

Attomey-Genezml  ▼.  Bedingfield,  YerVer'a  Cha- 
rity. 

Pennell  v.  Cliffe. 

Hedgea  «.  Harper,  Same  v.  Same, 

Can-  V.  Hoderaoo,  ezona. 

Bate  V.  Gorernor  and  Company  of  the  Bank  of 
England. 

Daabwood  r.  Coffin. 

Coffin  V.  Coffin. 


COMMON  LAW  CAUSE  LISTS. 
iQtttcii's  3Senr(. 

NEW    TRIALS. 

Remaining  undetermined  at  the   end  ot  the  Sit- 
tings after  Easter  Term,  1846. 
HUary  Term,  1845. 

London, — Lowe  r.  Penn,  pt.  hd. 
Eoiter  Ttrm,  1845. 

CAcMer.— The  Queen  v.  Archhishop  of  York. 

Devon, — Barratt  v.Olirer ;  Doe  sereral  dems.  of 
Molesworth,  Bt.  and  others  v.  Sleeman  and  another, 
part  heard. 

Somenct.^Lamhert  v.  Lyddon. 

^(0rl4iiaifc«riaiii}.— Bolam  v.  Shaw. 

Durham, —  Ray  v.  Thompson;  The  Queen  v. 
Great  North  of  England  Railway  Co. ;  Hansell  v. 
Hutton,  Eaq. 

York. — Doe  d.  I«rd  Downe  «.  Thompson ;  Lord 
Viscount  Downe  «.  Thompson  ;  PliiUips  v.  Broad- 
ley  ;  Petch  and  wife  v,  Lyon ;  James  v.  Brook. 

Xinop/n. — Saffery  v.  Wray,  pt.  bd. 

Ss/op.— Stokes  ».  Boycott,  Esq.,  in  replevin. 

Monmouth^ — Williams  «.  Stiren. 

Glamorgan, — Doe  d.  Simpson  v.  John. 

Tried  during  Eatter  Term,  1845. 
ynddleux* — Hopkins  jv.  UicLardsoo. 

Trinity  Term,  1845. 
Afidd/esrx.— Rich  v,  J>\x ;  Curling  i^.  Shepherd. 
London.  —  Sheriugham  v.  Collins ;  Dny,  by  her 
next  friend,  v.  Edwards  ;  Sedgwick  v.  Hammon. 

Tried  during  Trinity  Term,  1845. 
hIiddUtex.  —  Paull  and  wife,  executrix,  &e.  v, 
Simpson ;  Mitchell  v.  King. 

Michaelmas  Term,  1845. 

Middlesex.  —  Wimberley  v.  Hunt  ;  Baker  ». 
Drew  ;  The  Queen  v.  Thornton ;  The  Queen  v. 
Gompertz ;  Gihbons  v.  Hunter  and  another ; 
Goode  V,  Cochrane;  Ford  v.  Beech;  Jacobs  v. 
Dawes. 

London,  —  Buisson  v.  Staunton ;  Brown  v.  Har- 
nor;  Welah  and  another  v.  Reed;  Murrieta  v. 
Oldfield  ;  KicoU  «.  Gillao. 

Stafford* — Skerratt  v.  Christie  and  another  ;  Bid- 
dlestone  and  others,  aasignees,  &c.  v.  Burdett. 

EMoet,  —  Rogera  v.  Keoney ;  Doe  d.  Goody  v. 
Carter. 

SKrrsy.—Gillette.  BqUiTant;  Yonell  v.  Cross; 


Archer  V.  Smvth  ;  Doe  d.  Pennington   and  others 
9.  Barrell  and  another. 

Northampton, — Sutton,  a  pauper,  e.  Magutre. 

Cardiff,  —  Taylor  v.  Clay  and  another;  Doe  d. 
Lord  V.  Kingahury. 

Carmarihen, — Protheroe  v.  Jones  ;Chambers,Esq. 
V.  Thomaa  and  another ;  Same  v»  Sane ;  Same  v. 
Same. 

Cardigan. — Doe  d.  Jenkins  and  another  v.  Danes 
and  others. 

Brecon, — ^Mavbery  v.  MansBeld. 

yorib.— Smith  v.  Smith ;  Marshall  o.  Powell  and 
another;  Spence,  a  pauper,  v.  Meynell,  Esq.,  and 
another ;  Doe  d.  Norton  v,  Norton ;  Bainbridge  v. 
Bourne,  the  younger  ;  Wilkinson  r.  J.  Haygarth  ; 
Same  v.  Same ;  Bainbridge  v.  Lax  and  others. 

Durham. — Smith  v.  Hopper  and  others ;  Reed  v. 
Same ;  Hinde  v.  Raine  and  another. 

Devon. — Doe  d.  Earl  of  Egremont  and  another 
V.  Sydenham,  elk. ;  Mayor,  &cc.  of  Exeter  v.  Haryey 
and  another ;  Damerefl  v.  Protheroe  and  others  ; 
Schank  v.  Sweetland. 

Cornwall. — Marshall,  Esq.  v.  Hicks. 

Samerttt.  —  Doe  d.  Earl  of  Egremont  ond  othexB 
V.  Williams  and  another. 

BrittoL — Addison  v.  Gibson. 

Hilary  T*rm,  1846. 

JI/fdi/i^KMr.— Page  v.  Hatchett ;  Hunter  v.  Cald« 
well;  Doe  d.  Tebbutt  and  others  v.  Brent  and 
others. 

Lonrfofi.— WM)ite  and  another  v,  Burnley ;  Bond 
and  another  v.  Nurse  and  another ;  Turner  v.  Ham- 
bier  ;  The  Queen  v.  F.  Kensington, 
Tried  during  Hilary  Ternu 

MiddUm* — Lovelock  v.  Frankly n. 
loeter  Term,  1846. 

Middletex,  —  Peuberton  v.  Vaughao ;  Thompson 
17.  Pettitt  and  another;  Vincent  v.  Dove,  execu- 
trix. 

London. — Curtis  v.  Pugh ;  De  Freis  v  Littlewood 
and  another ;  Follelt  and  others  v.  M' Andrew ; 
Tucker  v  Clarksoo ;  The  Queen  v.  Benjamin  Par- 
ker. 

XtfRl.— Doe  d.  Jacobs  v.  Phillips. 

Sutler.  —  Standen  v.  C''hrUtma8  ;  Kine  v.  Erer- 
shed. 

Surrey, — Pemberton  v.  Colls,  D.  D.;  Samuel  v. 
Green. 

Durham. —  Hills  and  another  v,  Mesdard  and  an- 
other. 

yer/c— Mountain V.  Groves  and  another;  North 
and  another  v,  Gresham  and  another. 

LioerpooL— Doe  d.  Haywood  v.  Tinslay. 

Chevter,  —  Joinson  v,  Oldfield  ;  Davis  v.  Falk ; 
Doe  d.  Groves  v.  Groves. 

Glamorgati. —  Doe  d.  Richards  and  another  v. 
Evans ;  Doe  d.  Bennett  v.  Harvey  and  another. 

Carmarthen. — Thomas,  Esq.  v,  Fredericks,  Esq.  ; 
Same  v.  Same. 

Lincoln, — Chapman  v.  Raw  son. 

Stafford, — Whitmore  and  others,  assignees,  &c.  v. 
Leak. 

//er^ord.— Evans  v.  Horniatt. 

G^iice«/«r.  —  Garbett  and  others  v.  Adams  and 
others ;  Doe  d.  Dyke  v.  Dyke. 

Somenet. — Parnell  v.  Smith  and  another. 

Decon, — Wolmer  and  others  v,  Toby  the  younger. 

SPECIAL    CASES    AND    DEMURRBRS.I 

Dale  V,  Pollard  nnd  others,  special  ease,  standa 
over. 

Stephenson,  executor,  &c.  v. Newman,  secy.,  acc. 
dem.,  stands  over.  .  . 
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Dolby  V.  Rimington  and  another,  dean. 

Pennell  and  othera,  aasigBeea,  v.  RbOdas  and 
another,  apecial  case. 

Springett  V.  Morrell  and  another,  dem. 

Robinsen  v.  Hawksford,  special  case. 

Flanden  v.  Bunbury,  apecial  case. 

Sharp  V,  VVatta,  dem. 

\Vtjittaker«.  Richards,  dem. 

Frost  V,  Lloyd  and  another,  dem. 

Wilkinson  v.  Gaston,  part  heard 

Westley  o.  Kromheim  and  others,  special  ease. 

Chamberlain  v.  Hammond,  dem. 

Scad  ding  v.  Eyles,  dem. 

Knight  and  otherav.  Gaunt,  dem. 

Chamberlain  v,  Hammond,  dem. 

Lawton  v.  Hickman,  dem. 

Sharpe  v.  Bluck,  elk.,  dem. 

Bryant  and  another  v.  Holmes,  dem. 

Nind  V.  Parry,  dem. 

Ranger  v.  Same,  dem. 

Laorne  v.  Oldfield,  dem. 

Herbert  v.  Booth  and  others,  dem. 

Nevrton  v.  Boodle,  sued  with  others,  dem. 

Newton  v.  Rowe  and  Norman,  sued  with  another, 
dem. 

Fielding  v.  Daniels,  dem. 

Cobb  V.  Allan  and  another,  special  case. 

Hutt  V.  Morrell,  dera. 

Williams,  assignees,  &c.  v.  Chambers,  dem. 

Eadon,  the  younger,  v.  Branscomb,  Gt.,  one,  &c. 
dem. 

Blagg  V,  Gibson  and  another,  dem. 

Andrews  v.  Baron  Lyndhurat,  dem. 

Nicoll  V.  Orgill,  dem. 

0*Neil,  the  younger,  v.  Bundle,  dem. 

Dow  dem.  Uenow  and  another  v,  AsUey,  special 
case. 

Lymill  and  another  v.  Cfaallender,  dem. 

Card  well -and  others  v.  Holgate.dem. 

Bull  and  another  v.  Taylor  and  others,  dem. 

Ray  V.  Hirst,  dem. 

Smith  V.  Ball,  dem. 

Mondeo  v.  Duke  of  Brunswick,  dem. 

Doe  d.  Hawkaworth  v,  Hawksworth,  special  eaae. 

Pamell  v.  Jones,  dem. 

Mitchell  V.  Johnson,  dem. 

Levy  v»  Webb,  dem. 

Common  VUas. 

Reftianet  Paper  of  Trinity  Term,  1846. 
Enlarged  BuUt, 

To  l8t  dAy.  —  Woolley  and  another  o.  Smith. 

To  tod  day. — ^Tolson  e.  Bishop  of  Carlisle  and 
others. 

New  TriaU  of  Easter  Term  last. 

Middletex, — Gamble  v.  Kurtz,  defendant's  rule  ; 
Crab  well  v.  Cooper. 

London, — Siggers  v.  Paynter  and  another ;  Boy- 
dell  and  another  v«  Harkness. 

Bedfordthire, — Coulthas  v.  Bowes,  elk. 

Somer$et. — Doe  d.  Harrison  v.  Hampson  ;  Doe 
d.  Gaisford  and  others  v.  Stone. 

Kent. — Elston  v.  Gascoyne. 

Surrey. — Gibbons  v.  Alison. 

Essex. — Doe  (  Bay  ley  and  others)  v.  Foster ;  Pig- 
gott  V.  Eastern  Counties  Railway  Co. ;  Gaily  v. 
Round,  Esq. 

y^rXr.— Tempest  and  another  v.  Kilner  *,  Bowlby 
.  Bell. 

LiverpooU — Tootal  v,  Johnston?. 


Cirm.   AD  TVLT. 

Patteson  and  others  v«  Holland  and  others. 
To  stand  over  till  the  fct.  ^.  in  Queen's  Bench 

is  determined. 

Doe  (Woodall  and  others)  v,  Woodall  aod  an- 
other. 

Benson  v.  Chapman. 

H olden  r.  Liverpool  New  Gas  and  Coke  Com- 
pAny. 

Fowles  Pub.  Off.  v.  Page. 

Beard  v,  Egerton  and  others. 

Doe  (Atkinson)  v,  Fawcett  and  others. 

Cooper  V.  Shepherd. 

Pott  and  othera,  assignees,  v  Eyion  and  another. 

Gibbs  and  another  v.  Flight  and  another. 

Pryoe  v.  Belcher. 

Roberts  v.  Gruneison. 

Rich  V.  Basterfield. 

Gamble  v.  Kurtz,  plaintiff's  rule. 

Demurrtrs,  Trinity  Term,  1846 
Fiiday.        .    ]May«2  ) 

Saturday     .     .     .  23  f  Motions  in  arrest  of  judg- 
Monday  .     .     .     .  25  f      ment. 
Tuesday       .     .     .  26  ) 
Wednesday.    .     .  27     Special  aigume 

Benham  v.  Earl  of  Mornington. 

Easton  v.  Peploe. 

Smith  V.  Shirley. 

Guyard  v.  Sutton. 

Turner  v.  W .  Browne. 

Finniswood  v.  Pattison. 

Tttckwell  V.  Morris. 

Carr  v.  Maude. 

Dormoy  t*.  Borrodaiie. 

Fitzgerald  and  uz.  v.  Lane  and  another. 

Coates  O.Jones. 

Reynolds  and  others  v.  Fenton. 

Mcssent  v.  Reynolds. 

Doe  dem.  Blomfield  v.  Eyre. 

Hutton  and  another  v.  Thompson. 

Joll  and  another  v.  Stewart. 

Thatcher  v.  England,  Kot. 

Hayward  v.  Bennett. 

Pannell  v.  Mill,  Bart. ; 

Rogers  v.  Richards. 

Ablett  V.  Clarke. 

Stephens  and  another  e.  Deaborough. 

Smart  and  another  v.  Senders  and  others. 

Toomerv.  Giogell. 

Wightman  v.  Green. 

Boy  son  and  another  v.  Gibson  and  others 

Pownall  and  another  v.  Newark. 

Williams  v.  Capper. 

Sieveking  and  another  v.  Dutton. 

Baker  and  another  v.  Palmer. 

Mills  V.  Acres. 

Barry  and  another  v.  Nesliam  and  another. 

Doe  (PhUlips)  v.  Rollinga. 

Friday,    .   .  May  29) 

Wednesday    June    3  >  Special  arguments. 

Fridav       ...      5] 


£i(|e^fr. 


PEHCMPTORr    PAPER. 


Trinity  Term,  1846. 

To  be  oalled  on  the  first  day  of  the  Term,  after  the 
motions,  and  to  be  proceeded  with  the  next  day,  if 
neoeasary,  before  the  motions. 

Date  Rule  Nisi,  April  27,  1846.— Beno  v.  Stock- 
dale  and  another ;  Stock  dale  aad  toother  v.  Bean  ; 
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Bena  •.  Scockdbde  ftnd  modMr ;  wid  in  the  sttter 
of  the  mrbitration  betiraeo  Robert  Benn  and  Xhomas 
Scoekdele  and  Joba  Stockdele. 

6th  May,  1846.— Sherwood  v.  Clark. 
iSn!  April,  1846.— Parker  «.  Haines. 
Parker  V.  Upfil. 
Parker  V.  Middleton. 
Parker  V.  Harris. 
SSnd  April,  1846.^ — Price  v.  Richardson. 
Snd  May,  1846.— WelUr  v.  Blacklock  and  others. 
tStk  April,  1846. — ^Balmer  v.  Richmond. 
92ndAprii,  1846.— Deed.  Scace  and  another  v. 
Wheeler. 
ted  May,  1846.«-£llis  v.  Hosier. 

SPXCIAL   PAPBR. 

FW  Judgmtntm 
JOuncan  v.  Benson,  dem. 

(Heard  «nd  June.  1845.) 
Cooke  an;l  another  v.  Turner  and  others,  special 
case. 

(Heard  15th  Feb.  1846.) 
Ashley  and  others  v.  Pratt  and  others,  special 
case. 

(Heard  7th  April  1846.) 
Moneypenay  v.  Dering,  by  order  of  Vice -Chan- 
ceUor  \vigram. 

(Heard  5th  May,  1846.) 

F9r  Argumnu* 
Offor  V.  Windsor*  den. 
Griffiths  V.  Pyke,  dem. 
(To  stand  orer  at  the  request  of  parties  until  special 
case  settled.) 
The  Dean  and  Chapter  of  Ely  v.  Cash,  special 
case,  by  order  of  the  liord  Chancellor. 

(To  atand  over  to  amend  case.) 
Trail.  Esq.  v.  Boaney,  special  case,  by  order  of 
Mr.  Baron  Aldersoa. 

(To  stand  over  to  amend  pleadings.) 
Wallia  and  others,  exeeotrix  and  ezecvtors,  v. 
The  Great  Western  Railway  Company,  dem. 

Pardoe,  executor,  &c.  v.  Price,  special  caae,  by 
order  of  Ntn  Priug* 

The  Mayor,  Aldermen,  and   Burgesses  of  the 
Borough  of  Salford  v.  Ackers,  dem. 
Brabam  v,  Wilkina,  dem. 
Henrr  v.  Goldney,  dem. 
Ridsdale  and  another  v.  Merrell,  dem. 
Steadman  v.  Hocker,  dem. 
Nigbtiogall  v.  Smith,  special  case,  by  order  of 
Vice-Chancellor  of  England. 
Yeats  V,  Poltney,  dem. 
Yeata  v.  Pollock,  dem. 
Torre  v.  West,  dem. 

Chantler  and  wife  v.  Lindaey  and  wife,  dem. 
Brindle  o.  O'Neil,  and  another,  dem. 
Doe  d.  Lloyd  and  others  v.  Junes,  special  case,  by 
order  of  Vui  Prinu. 

Doe  d.  Lloyd  and  others  v.  Done,  special  case, 
by  order  of  JviUi  Print, 
Holford  V.  Crawshay,  dem. 
Rtfge  V.  Bvrbridge  and  others,  dem. 
Sabberton  v.  Mitohell,  dem. 
Price  and  another,  executors,  &c.  «.  Woodhouse 
I  danother,  dem. 
Stride  V.  Waddy,dem. 
Pilkington  and  aoother  v.  Cooke,  Esq.,  dem. 
Carr  v.  Andrews,  dem. 

Rohinnnn  v.  Porday,  special  ease,  br  order  of 
Vioo-Chaneellor  Wtgram. 
Jwmm  and  another  v.  Crane  and  another,  special 


case,  by  order  of  Nisi  Prius. 

HoUoway  and  others  v.  Page,  dem. 


NEW   TRIAL   PAPER. 

For  Judgment, 
Moyed  Michaelnua  Term,  1845. 
Briitol,  Mr.  Justice  £ri«.— Kynaston  and  others, 
assignees,  &e.  v.  Davies  and  others. 
(Heard  6th  Feb.  1846.) 
Mtwed  Hilary  Term,  1846. 
"bUddUuXf  Lord  Chief  Barvn^-— Thornett  v.  Haines. 
(Heard  28th  April,  1846.) 

For  Argument, 
Moved  Micliaelraas  Term,  184.1. 
AliddUies,  Lord  Chief  Baron. — Bunntttt  v.  Smith. 
(2nd  May,  ordered  to  stand  over  until  Michaelmas 
Term.) 
Moved  Hilary  Term,  1846. 
London,  Lord  Cliirf  Baron.  —  Lamert  v.  Heath ; 
Ackerman  and  others  v.  Ebrensperger. 

Moved  Michaelmas  Term,  184S. 
Staffordthire,  Mr.  Juitiee   Williams.  —  Foley  v 
BoiSeld. 

(22nd  Jan.  1846. — Restored  to  tke  paper  on  the 
application  of  Mr.  Serjeant  Talfourd.) 

Moved  after  the  4th  day  of  HUary  Term,  1846. 
Middlesex,  Mr.  Baron  Piatt, — Masters  o.  Abitbol. 
Moved  Kaiter  Term,  1846. 

London,  Lord  Chief  Baron. — Daniels  v.  Fielding ; 
Grant  i;.Maddox. 

Middlfsei,  Mr,  ,Baron  Piatt. — Harris  v.  Colley ; 
Beamish  v.  Owens ;  Wotton  v,  Fructuozo,  on  affi- 
davit. 

London,  Lord  Chief  Baron, — Goldicutt  v.Beagin, 
on  affidavits ;  No.  1.  Fenwick  v.  Boyd ;  No.  2.  Fen- 
wick  V,  Boyd  ;  Lawrie  v.  Douglas ;  Law  v,  Thomp- 
son ;  Walstab  v.  SpoUiswoode ;  Filbey  v.  Hodg- 
son ;  Hilts  V.  Crosland ;  Engtebeart  v.  Moore. 

Simfford,  Lord  Chief  Baron.-^BieVlej  r.  Boydell, 
jua» 

Shrewsbury,  Mr,  Baron  P/atf.— Bradley  v.  Tonge ; 
Garbett  v,  Yarborough. 

Hereford,  Loid  Chief  Baron,  —  Wheeler  v,  Dal- 
lewy. 

Monmouth,  Afr,  Baron  Plait,— Maaoa  v,  Jenkins 
and  others. 

Aylesbury,  Mr.  Jmtice  Maule, — Tarry,  a  pauper, 
V.Newman,  Esq. 

Maidstone,  Mr,  Baron  Alderson, — Barnett  v.  Har- 
ris, on  affidavit ;  Doe  d.  Stace  and  another  v. 
Wheeler. 

Maidstone,  Lord  Denman. — Smith  v,  Jeffryes; 
Jackson  and  ux.  v.  Smithson. 

Wincheiter,  Mr.  Baron  Roj/e.— Pratt «.  BetU. 
"Salisbury,  Mr,  Justice  ErU, — ^Mayor,  &c.  of  Poole 
V.  Whitt. 

Northampton,  Mr,  Justice  Coltman, — Ashby  and 
others,  executrix  and  executors,  on  affidavits,  v. 
Bates. 

Derby,  Lord  C,  J,  7fnd4i/.-»Myddleton  v.  Lester. 

Warwick,  Lord  Cm  J.  Tindal, — Tart  v.  Darby  and 
another;  Geach  and  others,  assignees,  &o.,  v, 
Ingall,  actuary,  &c. ;  Huntingdon  v.  Grand  Junc- 
tion Railway  Company. 

York,  Mr,  Justice  Pat/«wn.— Xaylor  and  ano- 
ther V.  Scorah  ;  Booth  v,  Millns. 

York,  Mr,  Justice  Coleiidge. — Whalley  and  ano* 
ther  V.  Davison  the  Youcf^er. 

Liverpool,  Mr,  Justice  Patfeion.<»PiIkington  acd 
another  v.  Scott  and  others. 
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Lherpool,  Mr.  JuUic*  OoUndg€.  —  Tarett  v. 
Spencer ;  Unwin  v.  Horner  and  another  ;  Haon  v. 
Dalton  ;  Ormerod  and  others  on  affidavit  v. 
Chadwiok  and  another,  Esqrs. 

C,  P.  Lanccutir,  tAverpoM,  Mr,  Juttiee  Coieridge. 
— Kamsbottomv.  Dnckworth  and  another ;  Fletcher 
«•  Marshall  and  another ;  Mausden  v.  Newmarch 
and  onotber. 

Carnarvon,  Mr,  Juttice  Williamt,  ^  Jonea  v. 
Carter ;  Jones  v.  Foster ;  Owen  v.  Mann  and 
others;  Jones  v.  Mann  and  others;  D.  Hughes  v. 
Mann  and  others  ;  M.  Hughes  v.  Mann  and  others ; 
Griffiths  V.  Mann  and  others. 

BeaununiSf  Mr»  Justice  WiUiam$,  —  Hughes^  v« 
Hughes  and  others. 

Chester^  Mr,  Jutiic$  WiUiamt,-~^ott  and  others* 
assignees,  v.  Clegg,  executors.  &c. ;  Stanhurjr  v. 
Nickson  ;  Kearsley  v.  Cole  ;  Chamberlaine  v.  The 
Chester  and  Birknnhead  Railway  CompanT* 

Swantea,  Mr.  Justice  Wightnun*  —  Norris  v. 
Barnes  and  others. 

City  of  Chetter,  Recorder  of  Cftei/crw— Seller  and 
others  v.  Jones. 

Moved  after  the  4th  day  of  Easter  Term,  1846. 

Middlesex,  Mr.  Baron  Alderum. — Swift  v.  Haw- 
kins. 

-    London^  Mr.  Baron  Piatt. — Cooper,  Esq.  P.  O.  v. 
Falkner. 

£x(ie<|uer  of  Vleatf. 


IS    MIDDLESEX. 

In  Term. 

1st  Sitting,  Monday 
Snd  Sitting,  Tuesday 
3rd  Sitting,  Tuesday 

.     May  25 

.    June    2 

.    9 

IN    LONDON. 

1st  Sitting,  Friday     (.        .        •        .    May  29 
2ttd  Sitting,  Friday     ....    June     5 
(And  by  Adjournment  if  necessary ,)  Saturday      6 
After  Term. 


IN  MIDDLEStX. 


Saturday  . 


IN   LONDON. 

June  13  I    Monday    .    .    June  15 

(To  adjourn  only.) 

The  Court  will  sit  in  Middlesex,  at  Nisi  Prius  in 

Term,  hy  adjournment,  from  day  to  day,  until  the 

causes  entered  for  the  respective  Middlesex  sittings 

are  diaposed  of. 

The  Court  will  sit,  during  and  after  Term,  at  ten 
o'clock. 


PROCEEDINGS   IN  PARLIAMExNT  RE- 
LATING TO  THE  LAW. 

Sosal  aSfentS.  (I4th  May,  1846.) 
Indemnity. 
Commons  Inclosnre. 
Insolvent  Debtors,  (India). 

Aouftc  of  Eorlrs. 

NEW   BILLS. 

Real  Property  Conveyance. — In  committee. 
See  the  bill  pp.  50,  70,  ante.   Lord  Brougham. 

General  Registration  of  Deeds.  —  Lord 
Campbell.  Deferred  until  the  Com  Bill  has 
passed. 

Religious  Opiiuons  Relief.— Re-committed. 
Lord  Chancellor. 
Punishment  for  deterring  Prosecutors,  Wit- 


nesses, &C.— In  Committee.    See  the  bill,  31 
L.  O.  472.    Lord  Denman. 

Real  Property  Bordens.— In  Select  Com* 
mittee. 

Metropolitan  Buildings. — For  3nd  reading. 
See  the  bill,  31  L.  O.  426. 

Railway  Companies  Dissolution. — For  3rd 
reading.    Lord  Dalhousie. 

Railway  Deposits. — In  Committee. 

Insplvent  Debtors'  Act  Amendment.  —  In 
Committee.*  Lord  Brougham. 

Friendly  Societies.— In  Committee. 

St.  Austell  Small  Debts  Court.  ^  In  Com- 
mittee. 

Real  Property  Registration. 

Petitions  against,  from  Attomejrs  of— 
Liverpool, 
Beverley,  and 
East  Riding. 

Aoufic  of  ^ottmsns. 

NBW   BILLS. 

Administration  of  Criminal  Justice. — To  be 
reported. 

Bankruptcy  and  Insolvency. — For  2nd  read- 
ing. 10th  June.  See  the  bill,  31  L.  O.  569. 
Mr.  Hawes. 

Roman  Catholics'  Relief.  —  Re-committed. 
See  the  bill,  p.  402,  ante.    Mr.  Watson. 

Small  Debt  CourU : 
Salford,  Hundred. — Re-committed. 
Somerset, 
Northampton, 
Birkenhead.    For  2nd  reading. 

Poor  Removal.  —  In  Committee.  Sir  J. 
Graham.   See  analysis  of  the  bill,  3  L  L.  0. 473. 

Highway  Laws  Amendment. — For  2nd  read- 
ing.   Sir  James  Graham. 

Corresponding  Societies,  Lectures,  &c.  Mr. 
T.  S.  Duncombe. 

Metropolis  Interments.    Mr.  Mackinnon. 

Death  by  Accidents  Compensation.  For  2nd 
reading. 

Deodands  Abolition.    Mr.  Bouverie. 

Total  Abolition  of  the  Punishment  of  Death. 
Mr.  Ewart. 


THE  EDITOR'S  LETTER  BOX. 

The  review  of  several  new  books  shall  be 
proceeded  with  as  early  as  possible. 

"  Lex"  is  informed  that  it  is  not  expected 
that  the  candidates  for  examination  should 
answer  all  the  questions  under  the  three  heads 
required  by  the  examiners  to  be  answered. 
They  should  answer  all  the  questions  they  can. 
Common  law  and  equity  and  one  other  branch 
are  essential,  but  the  remaining  two  should 
not  be  neglected. 

Some  communications  are  onavoxdably  de- 
ferred on  account  of  the  long  schedule  of  the 
Short  Form  Conveyancing  Bill. 


Wt^t  ftegal  i!^b0etliet« 


SATURDAY,  MAY  3a.  1846. 


*  Qnod  magiB  ad  not 
Pertinet,  et  neidra  malum  est,  agitamna." 

HOAAT. 


CONSTRUCTION   OF    THE   AN- 
NUITY  ACTS. 

STATEMENT    OP    CONSIDERATION    IN     ME- 
MORIAL  OF  ANNUITY    DEED. 

The  adTOcates  for  a  general  registration 
of  deeds  and  conveyances  contend,  that  to 
render  such  a  registration  effectual,  or  in- 
deed useful  for  any  purpose>  a  certain  form 
must  be  prescribed,  and  a  rigid  adherence 
to  it  enforced,  by  enacting,  that  a  deviation 
from  the  prescribed  form  should  render  the 
document  inoperative.  In  such  an  event, 
how  ofien,  and  to  what  extent,  would  the 
just  claims  of  parties  be  defeated  by  an  un- 
intentional noncompliance  with  the  pre- 
scribed forms  ?  What  has  occurred  with 
reference  to  enactments  of  a  similar  cha- 
racter, but  more  limited  in  their  operation, 
affords  some  materials  for  an  answer  to  this 
inquiry. 

The  memorial  required  to  be  enrolled 
under  the  Annuity  Acts,  has  given  rise  to 
a  class  of  cases  in  which  the  courts,  putting 
a  construction  upon  those  acts,  have  felt 
bound  to  decide,  that  solemn  instruments 
prepared  with  ordinary  care,  and  express- 
ing the  clear  intention  of  the  parties,  were 
wholly  void  for  want  of  a  compliance  with 
certam  prescribed  forms.  As  the  courts 
of  ]aw  are  bound  to  administer  and  not  to 
make  the  law,  these  decisions,  in  a  judicial 
view,  are  unexceptionable,  but  the  hard- 
ship  and  injustice  to  individuals  created  by 
the  state  of  the  law  which  occasioned  those 
decisions,  are  manifest.  The  Annuity  Acts 
are  not  of  ancient  date,  and  the  occasion 
of  them  is  explained  by  the  17  Geo,  3,  c. 
26, 8. 1,  which  recites,  that  <'  the  pernicious 
practice.  o£  raising  money  by  the  sale  of 
life  annuities  hath  of  late  years  greatly  in- 
creafled>.and  is  much  promoted  by  the  se- 
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cresy  with   which  such  transactions  are 
conducted ;"  and  it  is  therefore  enacted — 

"  That  a  memorial  of  every  deed,  bond,  in- 
strument, or  other  assurance,  whereby  any 
annuity  or  rent-charge  shall,  from  and  after 
the  passing  of  this  act,  be  granted  for  one  or 
more  life  or  lives,  or  for  any  term  of  years  or 
greater  estate  determinable  on  one  or  more 
Efe  or  lives,  shall,  within  twenty  days  of  the 
execution  of  such  deed,  bond,  instrument,  or 
other  assurance,  be  inroUed  in  the  High  Court 
of  Chancery;  and  that  every  such  memorial 
shall  contam  the  dav  of  the  month  and  the 
year  when  the  deed,  bond,  instrument,  or 
other  assurance  bears  date,  and  the  names  of 
all  the  partiesj  and  for  whom  any  of  them  are 
trustees,  and  of  all  the  witnesses,  and  shall  set 
forth  the  annual  sum  or  sums  to  be  paid,  and 
the  name  of  the  person  or  persons  for  whose 
life  or  lives  the  annuity  is  granted,  and  the 
consideration  or  considerations  for  grantingsthe 
same ;  otherwise  every  such  deed,  bond,  instru* 
ment,  or  oth^r  assurance  shall  be  null  and  void 
to  all  intents  and  purposes.'' 

This  statute,  af^er  an  experience  of 
more  than  thirty  years,  was  found  to  im- 
pose too  many  technical  difficulties  upon 
the  grantees  of  annuities,*  and  to  relieve 
them  it  was  repealed  by  the  63rd  Geo.  3, 
c.  141,  which  enacted — 

''That  within  thirty  days  after  the  execution 
of  every  deed,  &c.,  whereby  any  annuity  or 
rent  charge  shall,  from  and  after  the  passing  of 
this  act,  oe  granted  for  one  or  more  life  or 
lives,  or  for  any  term  of  years  or  greater  estate, 
determinable  on  one  or  more  life  or  lives,  a  me- 
morial of  the  date  of  every  such  deed,  &c.,  of 
Ae  names  of  all  the  parties  and  of  all  the  wit* 
nesses  thereto,  and  of  the  person  or  persons  for 
whose  life  or  lives  such  annuity  or  rent  charge 
shall  be  granted,  and  of  the  person  or  persons 
by  whom  the  same  is  to  be  benefidall^r  received, 
the  pecuniary  consideration  or  considerations 


•  Per  BauUy,  J.,  ia  Cnmther  v.  Wenttoorth, 
6  Bam.  &  Cres.  366 ;  9  D.  &  R.  286,  S.  C. 

F 


90 


Construction  of  the  Aimuity  Acts,, 


for  granting  the  same,  and  the  annual  sum  or 
Bums  to  be  paid,  shall  be  enrolled  in  the  High 
Court  of  Chancery,  in  the  form  or  to  the  effect 
following,  liith  such  alterations  therein  as  the 
circumstances  of  anv  particular  case  may 
reasonably  require ;  otherwise  every  such  dnea, 
&c.,  shall  be  null  and  ysM  to  all  intciilr  aad 
purposes."  In  the  form  of  memorial  in  that 
section,  in  the  column  headed,  '*  eoiiaideratkm. 
and  how  paid,"  are  these  words  and  figures  W 
way  of  example  :—*'  100/.  pud  in  maney ;  Sotf. 
paid  in  notes  of  the  Governor  and  Comply  of 
the  Bank  of  England,  or  other  noter  or  mm  of 
exchange,  as  the  case  may  be." 

Under  the  earliest  of  rhe  sHatutet  ne» 
cited  it  was  held,  that  all  considerations, 
whether  pecuniary  or  otherwise,  must  be 
stated,  and  that  where  a  pecuniary  con- 
mbraftm,  or  part  of  it,  was  paid  by  drafts 
eo  iMUikers,  or  promisaoty  notes,  h  was  ne- 
cessary to  ael  them  out,  and  mention  the 
time  when'  they  were  payable  ;**  and  in  one 
ease^""  where  a  tisemonal  stated,  that  '<  part 
of  the  coDstderacion  money,  1991. 10«^,  waa 
paid  by  a  dnh  of  J.  Harrey  on  Messrs* 
ILockhartSy  bankers  in  Palf  Mall,  which 
said  draft  was  duly  honoured,**  although  it 
was  urged  that  a  banker's  cheque  is  always 
considered  as  money,  the  court  held  the 
memorial  to  be  idsufficieiit.  So  in  Mottris 
▼.  WaH,"^  the  meiMrial  stated,  that  the 
eonaid^ration  money  was  paid  "'tti  BiRik  of 
Englkind  notes^  and  comitry  bank  notes," 
without  specifying  the  dates  and  times  of 
payment  of  the  latter,,  and  it  was  held  to 
be  necessary  to  state  tlie  time  of  payment^ 
a  decision  subsequently  confirmed  ia  Duks 

The  qiiettion  as  to  the  suffieieiicy  of  the 

statement  of  the  consideraiRm  m  the  me- 
Boorial  of  an  annuity  deed,  enrolled  under 
the  slatate  58  Geo.  3,  c.  141,  was  brought 
under  the  consideration  of  the  Court  of 
Cammon  Pleas  in  a  very  late  case^^  upon  a 
rule  calling  on  the  executora  of  William 
Abbott  to  show  cause  why  a  warrant  of 
attorney  and  judgment  signed  thereon,  and 
an  annuitjr  deed  and  itiemerialV  shouldf  not 
Be  set  aside. 


It  Siyipetmd  upon  affidsnl,  diaS  the  con*- 
sidefatiom  money  for  the  anvnity,  which  was 
granted  so  fer  back  aa'1838,  was  450f.,  and  die 
asBmoriat  nadsr  the  hsadrog  ''ooBsklcfatias»" 
was  in  Chssa  wocdv:— "  The  snm  of  4501.,  paid 
by  tlw  said  W.  Abbott  to  the  said  J.  KU. 


»'  Rmnd^M  v.  Murray,  3  T.  B.  39B ;  Bervy  v. 

/A.  :  «  a.^»;  st^Si  19;.  401 B.  Modtti. 4D3i 
Aaotf  vJMiJiA,  I  Coan:  Bearivp.  4fi8. 


Douglas,  in  his  own  proper  person,  in  manner 
following,  that  is  to  say :— 23/.  by  a  draft  of 
even  date  with  the  aforesaid  recited  indenture 
of  assignment,  drawn  bv  the  said  W.  Abbott 
on  Messre.  Bamett,  Hoare,  &  Co.,  17/.  in 
sovereigns,  and  the  lesidue  of  the  aforesaid 
srxok  OS  4fi0/.,  bein^  410/.  in  notes  of  the 
Governor  and  Company  of  the  Bank  of  Ensr« 
land,,  payable  to  bearer  on  demand;  and  which 
said  tnree  several  sums  make  the  aforesaid 
consldbtadon  of  450/."  The  objection  was, 
that  the  memorial  did  not  set  fortti  when  the 
draft  for  33/.  on  Bamett,  Uoare,  &  Co.,  was 
pa^le«  In  answer,  an  affidavit  was  used  to 
which  the  identipal  draft  for  23/.  was  anne];ed« 
and*  it  appeared  to  be  a  dnft  payable  on  de- 
mand. 

The  court,  however,  was  of  opinion,  that  the 
objection  must  prevail,  the  memorial  not  being 
such  as  was*  requited  by  the  statats  S3  Geo.  S, 
c.  141.  ft  was  true  that  hj  that  enactment  it 
was  only  necessary  to  mention  in  the  memorial 
pecuniary  considerationsr  but  they  were  to 
be  stated  in  the  form  prescribed  by  the  act.  If 
part  of  the  consideradon  had  been  a  bill  of  ex- 
change, it  could  not  have  been  Contended,  that 
it  Would  be  uilnscessary  to  state  the  fime  wVen 
it  would  become  payable,  that  bsia^  nsfisaswy 
to  show  the  real  nature  and  value  of  the  con* 
sideration.  The  same  necessity  existed  £ar 
ktaldmt  when  a  draft  was  payable.  It  was  sag- 
ffestee  that  a  'draft  meant  a  draft  payable  on' 
demand,  but  the  courts  in  former  caseereftisefl 
so  to  construe  it,  snd  this  court  was  now 
bound  by  those  defcisionsi  and  eompe]lsdt»ile» 
clareths  memorial  in  question*  insuffieient.  The 
result  of  this  decision  was,  that  the  deed,  bond, 
instrument,  of  other  assurance  bv  which  the 
annuity  was  granted,  was  null  and  Koid.^ 
although  the  court  only  felt  itself  called  upon 
to  interfere  by  setting  aside  the  jndgmcnC 
signed  on  the  warrant  of  attoniey. 

Whether  considered  as  regards  principler 
or  authority,  in-  a  judicial  view,  the  oe- 
cision  of  the  Court  of  Common  Fleas  ap- 
pears to  have  been  clearly  right ;  but  apnrt 
from  legal  considerations,  the  consequence 
of  the  decision  is,  that  after  an  intenral  of 
nearly  twenty  years,  and  after  the  death  of 
the  grantee^  a  security  for  which  be  paid  a 
bond  Jide  consideration,  and  upon  which. 
he  might  Iiave  fairly  reckoned  as  affording 
some  provision  for  tliose  who  survived  Imnw, 
turns  out  to  be  utterly  worthieas,  soklyr 
because  the  words* ''  payable  on  demand  ** 
were  ignocantly  or  inadvertentlv  omitted 
in  the  memorial.  Cases  of  this  description 
suggest  the  inexpediency  of  making  the 
validity  of  transactions  between  man  and 
man  depend  upon  unnecessary  forais» 
which»  however  simple  they  may  appear  %m 
the  framers,  as  practical  experience  piOTea» 
are  not  always  strictly  complied  with* 
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EVIDENCE  IN  DIVORCE  CASES. 

BSQVIRKO  BY  THS  HOUS&  OF  LORDS. 


United  Kingdom  as  bare  omitted  to  qnafiiy 
themselves  for  Offices  and  Emplo3rment8, 
and  to  extend  tHe  Time  limited  for  those 
Purposes  respectively  until  the  25th  day  of 
March,  1847. 


In  the  ecclesiastical  tribunals  the- effect 
of  a  confession  of  adultery  as  matter  isi 
evidence  in  a  suit  of  divorced  a  mensa  et 

doi^iagQvernedbytheCanonNo.l05,**re-  „  „  .  «^     „.  ^    . 

specting   marriage,"  passed  by  the  Cham-  *»**«•*•»«*  7^  ^»«*- <^-  ^3,  havmg  pronded 
her  of  Convocation,   in   the  year    1608,  ^^^  c^'^s  in  which  articles  of  clerkship  were 


14M  May,  1846. 
[The  general  Act  relating  to  Attorneys  and 


whereby  it  is  enjoined^  that  i»  all  proceed 
iiige  of  divorce,  *'  credit  be  not  given  to  the 
sole  confession  of  the  parties  themselves.*' 
A  confession  of  adultery,  therefore,  per  se, 
will  not  be  sufficient  to  justify  a  sentence 
of  divorce  in  the  spiritual  courts,  although, 
when  coupled  with  other  evidence,  such 
oonlcsaion  will  have  the  greatest  weight. 

The  rule  is  pretty  nearly  the  same  in 
the  House  of  Lords  upon  bills  of  divorce 
a  viaculo  matrimonii  ;  as  appears  by  a  very 
recent  case  in  which  the  point  was  so  de- 
cided by  Lord  Brougham^  who  presided  on 
the  woolsack.  We  are  now  referring  to 
Caytiin  Cieagh  s  Divorce  Biilt  which  came 
befiwe  their  lordships  on  Tuesday  last, 
and  in  which  one  of  the  witnesses  liaving 


omitted  to  he  ref^istered,  &c.,  the  present  act 
contains  no  clause  particularly  affecting  the 
profession,  and  we  tiierefore  give  only  an  ab- 
stract of  the  act.] 

1.  Reciting  I  G.  1,  st.  2,  c.  13 ;  13  C.  2,  st.  c. 
1  ;  25  C.  2,  C.  2 ;  30  C.  2,  St.  2  ;  8  G.  1,  c.  6  ; 
g  G.  ^  c.  26  ;  18  6.  2,  c.  20  ;  6  G.  3,  c.  53 ; 
4  G.  4«  c  17 ;  10  G.  \  c.  7.  Persons  who 
have  omitted  to  qualify  themselves  as  required 
by  the  recited  acts  are  mdenmified  and  allowed 
further  time  until  the  25th  March,  1847* 

2.  Indemnity  to  those  who  have  omitted  to 
make  and  subscribe  the  oath  and  declaration 
required  by  the.  Irish  Act  of  2  Anne  until  the 
25th  March,  1847. 

3.  Not  to  indemnify  persona  against  whona 
final  judgment  has  been  given. 

4.  Not  to  exempt  justices  acting  without 


given  evidence  oP.Iii.  Raving  fo««»_the  '•«J.''lSL«   to   corpo«tlona   may   be 

Stamped  after  the  time>^  allotved,  vix.,  on  or  be- 


guilty  paramours  living  together  in  Bel 
giuni»  be  proceeded  to  state  the  substance 
of  Mfi^  Creagh's  acknowledgment,  not  only 
that  she  had  committed  the  alleged  adul« 
tery,  but  that  she  was  resolved  never  to 
part  from  the  man  with  whom  she  had 
eloped. 

Mr.  Maequeen,  as  counsel  for  the  pe- 
titioner, submitted  that]  this  evidence  was 
sufficient.  But  Lord  Bronghamy  however, 
ruled  that  further  proof  was  indispensable, 
as  the  lioiisewere  never  satisfied  with  a  mere 
eesfeasion,  whether  written  or  oral.  Other 
evideace  was  accordingly  adduced;  and 
Ihe  proof  being  at  last  satisfactory,  the 
bill  was  read  a  second  tune,  and  committed 
in  due  course. 

We  have  thought  it  right  to  notice  this 
case  because  there  is  an  opinion  enter- 
tained by  tome  members  of  the  psofeasion 
that  a  confession  of  adultery  is  not  at  al) 
reeeivable  in  eases,  of  this  description. 
Such  a  confession  is,  however,  roost  im- 
portanr^  though  not  to  be  regarded  as  con- 
dusive^.  unless  supported  by  collateral  cir- 
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fore  25th  March,  1S47. 

6.  Not  to  restore  persons  to  any  office  avoided 
by  judgment. 

7.  General  issue  may  be  pleaded. 


NEW  BILLS  IN  PARLIAMENT. 


V£XA.TIOUS   ACTIONS. 

This  is  a  bill  for  pvoteetiag  from  vexstaous 
aeUona  persons  dischaiaing  public  duties.  It 
sets  forth  in  the  preamble,  that  it  is  expedient 
that  all  persons  discharging  i>ublic  duties, 
whether  legislative,  judicial,  or  ministerial,  and 
whether  imposed  by  the  comiBOO,  the  ecclesias- 
tical, or  die  statute  law  of  the  realm,  should  be 
protected  from  vezatiDos  actions:  And  thatk 
wotdd  greatly  conduce  to  this  salatwy  ead»  if 
the  law  respecting  notices  of  actions,  limita- 
tions o£  actions,  venue,  tender  of  amends,  pay* 
ment  of  money  into  court,  pleas  of  the  genend 
issue,  and  C06ts»  were,  so  far  as  regards  actions 
or  suits  commenced  against  any  of  such  per- 
sons, uniform.  By  6  &  6  Vict.  c.  97,  the  eb- 
jectahere  contempiated  were  partially  effected; 
bat  it  is  expedient  to  alter  some  of  the  nrovi- 
sions  thoreia  contained^  and  to  embody  tne  re- 
mainder in  a  more- comprehensive  act:  it  is 
therefore  proposed — 

1.  To  r^ieal  that  act. 

2.  That  at  Jsc.  1,  c.  12 ;  and  so  much 
of  42  G.  3»  e.  86,  as  extends  the  provisions  of 
the  2i  Jac.  1,  to  any  persons  who  may  by  law 
comiaift  persons  to  ^e  custody  within  this 
luDgdoBS.}  and  also  so  aittcbof  any  clause,  pro- 
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viBion,  or  enactment  in  any  act  of  parliament  as 
affords  to  any  person  acting  or  intending  to  act 
under  or  by  virtue,  or  in  pursuance  or  under 
the  authority  or  in  execution,  of  any  act  of  par- 
liament, any  special  protection  or  privilege  in 
regard  to  notice  of  action,  notice  of  cause  of 
action,  limitation  of  action,  venue,  tender  of 
amends,  payment  of  money  into  court,  plead- 
ing the  general  issue  and  giving  special  matter' 
in  evidence  under  it,  or  costs,  shall  be  and  the 
same  are  hereby  respectively  repealed. 

3.  That  nothing  herein  contained  shall  be 
construed  to  repeal  or  alter  go  much  of  the  42 
G.  3,  as  relates  to  persons  who  may  by  law 
commit  persons  to  safe  custody  out  of  this 
kingdom,  or  so  much  of  any  other  act  of  par- 
liament as  affords  any  such  protection  or  privi- 
lege as  aforesaid  to  any  person  while  acting  or 
intending  to  act  out  of  this  kingdom  unaer  or 
by  virtue,  or  in  pursuance  or  under  the  autho- 
rity or  in  execution,  of  any  act  or  acts,  statute 
or  statutes,  ordinance  or  ordinances,  or  law  or 
laws,  or  lawful  authority,  in  sny  plantation, 
island,  colony,  or  foreign  possession  of  her 
Majesty. 

It  then  provides  tliat  notice  of  action  and  of 
the  cause  of  action  shall  be  given  as  follow  : — 

4.  That  no  action  or  suit  shall  be  commenced 
against  any  person  for  any  act  done  or  omitted 
to  be  done  by  him  whilst  acting  or  bond  fide 
intending  to  act  in  the  discharge  of  any  public 
duty,  whether  legislative,  judicial,  or  mmisterial, 
and  whether  imposed  by  the  common  law,  the 
ecclesiastical  law,  or  any  act  of  parliament  now 
passed  or  hereafter  to  be  passed,  until  the  full 
expiration  of  one  calendar  month  next  after  no- 
tice in  writing  shall  have  been  delivered  to  him, 
or  left  at  his  usual  or  last  place  of  abode,  bv 
the  person  who  intends  to  commence  sucn 
action  or  suit,  or  by  his  attorney  or  agent ;  and 
such  interval  of  one  calendar  month  between 
the  service  of  the  notice  and  the  commencement 
of  the  action  or  suit,  shall  in  all  cases  be  suffi- 
cient 

5.  That  such  notice  shall  contain  a  clear  and 
explicit  statement  of  the  cause  of  action,  and  of 
the  name  and  place  of  abode  both  of  the  person 
who  intends  to  commence  such  action  or  suit 
and  of  his  attorney  or  agent ;  and  no  evidence 
shall  be  admissible  on  behalf  of  the  plaintiff  on 
the  trial  of  anv  such  action  or  suit  except  such 
as  supports  the  cause  of  action  so  stated  in 
such  notice. 

The  limitation  of  actions  and  the  venue  are 
thus  enacted : — 

6.  That  no  action  or  suit  shall  be  commenced 
against  an^  person  for  any  such  act  or  omission 
as  aforesaid  after  the  full  expiration  of  six  ca- 
lendar months  next  after  the  cause  of  action 
shall  have  arisen,  or  in  the  case  of  continuing 
damage  after  the  full  expiration  of  three  calen- 
dar months  next  after  such  damage  shall  have 
ceased,  but  in  all  cases  the  plaintiff  shall  be  en- 
titled to  commence  any  sucn  action  or  suit  at 
any  time  before  the  expiration  of  such  six 
months  and.  three  months  respectively ;  pro- 


wded  that  the  provisions  last  mentioned  toocb- 
ing  the  periods  of  six  months  and  three  months 
shall  not  extend  or  apply  to  any  actions  brought 
or  to  be  brought  in  this  country  in  respect  of 
any  matter  or  thing  done  or  happening  m  any 
place  beyond  the  seas  out  of  ^rope. 

7.  That  if  any  action  or  suit  hereafter  to  be 
conunenced  against  any  person  for  any  such 
aet  or  omiasbn  as  aforesaid  the  venue  is  hud  in 
the  county,  district,  or  place  where  the  cause  of 
action  is  aUeged  to  have  accraed,  the  trial  shall 
be  had  in  such  coiuty,  district,  or  place,  unless 
both  the  plaintiff  and  defendant  consent  and 
sgree  that  the  venue  shall  be  changed,  and 
that  the  trial  shall  be  had  in  some  other  county, 
district,  or  place ;  and  if  in  any  such  action  or 
suit  as  aforesud  the  venue  is  laid  in  any  other 
county,  district,  or  pkce  than  the  county,  dis- 
trict, or  nlace  where  the  cause  of  action  is  al*- 
leged  to  nave  accrued,  the  defendant  shall  have 
the  same  privilege  as  a  defendant  in  ordinary 
transitory  actions  now  has  of  changing  the. 
venue,  and  in  the  event  of  his  exercising  such 

Privilege  Uie  plaintiff  shall  not  be  entitled  to 
rin^  Sack  the  venue  to  the  original  county, 
distnct,  or  place,  merely  on  an  undertaking  by 
him  to  give  material  evidence  in  such  county, 
district,  or  place:  Provided  always,  that  no- 
thinff  herein  contained  shall  preclude  the  court 
in  which  such  action  or  suit  shall  be  brooght 
from  directing  that  the  venue  shall  be  brought 
back  to  the  original  county,  district,^  or  place, 
if  the  plaintiff  can  show  to  the  satisfaction  of 
such  court  that  there  is  reasonable  ground  for 
believing  that  a  fair  trial  cannot  otherwise  be 
had. 

The  following  are  the  provisions  regarding 
tender  of  amends  and  payment  of  money  into 
court. 

8.  That  anjr  person  as  aforesaid  who  has 
been  served  with  any  such  notice  of  action  as 
aforesaid  may,  at  any  time  within  one  calendar 
month  after  such  notice  has  been  received^  by 
him,  tender  amends  to  the  person  complaining, 
or  his  attorney  or  agent,  and,  in  case  the  same 
is  not  accepted,  plead  such  tender  in  bar  of  any 
action  to  which  such  notice  refers,  either  alone 
or  together  with  the  general  issue,  or  any  other 
pleas  which  the  court  wherein  such  action 
IS  pending,  or  any  one  of  the  judges  of  the  su- 
perior courts  at  common  law,  may  allow ;  and 
such  plea  of  tender  need  not  be  signed  by 
counsel,  and  shall  have  the  same  effect  as  the 
like  plea  now  has  in  ordinary  actions,  except* 
ing  only  that  it  shall  not,  neither  shall  the  wt 
of  tender,  be  regarded  in  the  Hght  of  any  ad- 
mission of  the  cause  of  action. 

9.  That  any  person  as  aforesaid  who  has 
neglected  to  tender  amends  or  has  tendered 
insufficient  amends  within  the  time  above  spe* 
ciiied  may,  in  the  event  of  any  such  action  as 
aforesaid  being  brought  against  him,  pay  into 
the  court  in  which  such  action  is  pending  any 
sum  of  money  by  way  of  compensation  or 
amends,  and  pleadf  such  payment,  either  alone 
or  togetiier  with  the  general  issue,  or  any  other 
pleas  that  the  said  court  or  any  one  of  the 
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judges  of  the  raperior  courts  at  common  law 
may  allow;  and  no  pennission  of  the  said 
court  or  of  any  ind^e  shall  be  necessary  before 
such  payment  snail  be  made,  neither  shall  such 
plea  of  payment  of  money  into  court  be  signed 
by  counsel,  but  such  plea  shall  have  the  same 
effect  as  the  like  plea  now  has  in  ordinary  ac- 
tions, exciting  only  that  it  shall  not,  neither 
shall  the  foct  of  paying  monev  into  court,  be 
re^t^arded  in  the  light  of  any  aamission  of  the 
cause  of  action. 

10.  The  plea  of  general  issue  may  be 
pleaded. 

Then  come  the  clauses  as  to  Costs : 

11.  That  the  defendant  in  any  such  action 
or  suit  as  aforesaid  who  succeeds,  either  by  ob- 
taining a  verdict  or  by  having  judgment  in  his 
favour  upon  demurrer,  or  by  the  plaintiff"  being 
nonsuited,  nonprossed,  or  discontinuing  his 
action,  shall  not  be  entitled  to  double,  treble, 
or  other  special  costs,  but  shall  receive  such 
full  and  reasonable  indemnity  as  to  all  costs, 
charges,  and  expenses  incurred  in  and  about 
his  defence  thereto  as  shall  be  taxed  by  the 
proper  officer  in  that  behalf,  subject  to  be  rcf- 
viewed  in  like  manner  and  by  the  same  autho- 
riw  as  any  other  taxation  of  costs  by  such 
officer. 

1 2.  That  if  in  anv  such  action  or  suit  as  afore- 
said the  piaiotiff  shall  obtain  a  verdict,l)e  shall 
not  be  entitled  to  recover  any  larger  costs  from 
the  defendant  than  the  sum  of  10/.,  if  the  court 
or  judge  before  whom  the  action  or  suit  shall 
be  tried  shall  certify  on  the  record  that  in  its  or 
his  opinion  the  defendant  has  acted  bond  fide, 
and  has  had  reasonable  ground  for  supposing 
that  his  conduct  has  been  justifiable ;  but  unless 
the  said  court  or  judge  shall  so  certify,  the 
plaintiff  who  obtains  a  verdict  shall  be  entitled 
to  costs  in  the  same  manner  and  to  the  same 
extent  as  a  successful  plaintiff"  is  now  entitled 
in  ordinary  actions. 

13.  lliat  nothing  herein  contained  shall 
extend  to  any  action  or  suit  commenced  before 
the  expiration  of  three  calendar  months  next 
after  the  passing  of  this  act. 

14.  That,  so  far  as  regards  any  privilege  or 
protection  afforded  by  this  act,  the  question  of 
the  bomdjide  of  the  defendant  shall  he  for  the 
decision  of  the  court  or  judge  before  whom  the 
action  or  suit  shall  be  tried. 

REASONS    AGAINST    THE    SALFORD 
HUNDRED  COURT  BILL. 

Ws  understood  that  this  and  other  local 
court  bills  would  be  suspended  until  a  general 
measure  were  introduced,  but  it  appears  that 
the  promoters  are  still  pressing  forward,  ^e 
therefore  state  the  following  objections : — 

The  object  of  this  bill  is  to  extend  the 
jurisdiction  of  the  Hundred  or  Wapentake 
Court  of  Salford,  from  forty  shillings  to  fiftv 
pounds,  and  to  make  it  a  court  of  record,  with 
all  the  powers  incident  to  such  courts,  includ- 
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ing  the  power  to  fine  and  imprison;  and  it 
provides,  that  after  applving  such  part  of  the 
fees  as  the  judge  ot  tne  court  shall  direct 
towards  the  expenses  of  the  court,  the  monies 
remaining  shall  be  paid,  one-fourth  thereof  to 
the  Earl  of  Sefton,  the  steward  of  the  court, 
(who  holds  office  by  grant  from  the  crown,) 
and  his  descendants, — one- fourth  to  the  judffe, 
—one-fourth  to  the  deputy- steward,  and  the 
remaining  fourth  to  provide  clerks,  &c. 

It  is  submitted  that  the  bill  is  unnecessary, 
and  on  many  grounds  objectionable. 

I.  By  an  act  passed  in  the  last  session  of 
parliament,  8  &  9  Vict.,  c.  127,  s.  9,  her 
Majesty,  with  the  advice  of  her  privy  council, 
may  enlarge  the  jurisdiction  of  any  courts  for 
the  recovery  of  small  debts  to  all  debts  and 
demands  not  exceeding  twenty  pounds,  and  also 
make  regulations  for  holding  such  courts  both 
as  to  time  and  place;  and  if  a  case  could  be  made 
out  for  the  extension  of  the  jurisdiction  of  the 
Salford  Hundred  Court,  it  is  submitted  that 
the  ends  of  justice  would  be  more  effectually 
answered  by  an  extension  of  the  jurisdiction 
by  means  of  that  act,  than  by  a  bill  which 
would  in  effect  be  the  means  of  establishing 
within  the  Hundred  of  Salford  a  court  with 
powers  and  machinery  similar  to  those  of  the 
courts  of  law  at  Westminster. 

II.  The  legislature,  hitherto,  has  confined 
the  jurisdiction  of  courts  for  the  recovery  of 
small  debts  to  five  pounds,  ten  pounds,  or 
fifteen  pounds,  and  in  the  last  general  act  to 
twenty  pounds ;  whereas  it  is  proposed  by  the 
present  bill  to  extend  the  junsdiction  to  fifty 
pounds. 

III.  It  is  submitted,  that  it  is  neither  neces- 
sary nor  expedient  to  enlarge  the  jurisdiction 
of  the  Salford  Hundred  Court,  because  thi^ 
district  is  abundantly  supplied  with  courts  for 
the  recovery  of  debts : — 

1.  Her  Majesty's  Court  of  Common  Pleas  at 
Lancaster  exercises  within  the  county  a  juris- 
diction for  the  decision  of  civil  suits  concur- 
rently with  the  courts  at  Westminster. 

2.  lliere  are  courts  of  request  in  all  the 
principal  towns  within  the  Hundred  of  Sal- 
ford; viz.  Manchester,  Stockport,  Ashton- 
under -Lyne,  Bolton,  Bury,  Oldham,  and 
Rochdale,  with  jurisdiction  to  the  amount  of 
fifteen  pounds,  which  are  more  convenient  to 
the.  inhabitants  of  those  districts,  than  if  com*- 
pelled  to  attend  a  court,  in  which  they  must 
employ  attorneys  at  a  distance  from  their 
homes. 

3.  The  Borough  Court  of  Manchester  will 
also  shortly  come  into  operation. 

4.  The  county  court  wnich  the  under-sheriff*, 
for  the  accommodation  of  parties  residing 
i^-ithin  the  Hundred  of  Salford,  holds  at  Man- 
chester once  a  month,  for  the  trial  of  causes 
arising  in  that  hundred.  The  county  court 
has  alreadyjorisdiction  to  an  unlimited  amount; 
and  by  the  express  provisions  of  a  statute,  no 
cause  under  ten  pounds  is  removable  from  it 
without  bail.  The  sheriff  is  appointed  by  the 
Queen,  in  right  of  the  Duchy  of  Lancaster. 
The  business  is  transacted  by  his  under-she- 
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liff;  and  two  baitifitere  of  ^eat  abilii^  and 
experience  are  appointed  by  faim  to  preside  as 
assessors  on  the  trial  of  causes. 

IV.  Though  Jhe  fees  in  the  county  court 
are  small,  a  considerable  income  arises  to  the 
slieriff  from  the  quantity  of  business  done.  If 
this  bill  should  pass  into  a  law,  it  will  tend 
to  iocrease  the  private  property  of  an  indi- 
vidual, to  the  injury  of  the  sheriff  for  the  time 
being,  of  this  county,  whose  expenses  of  the 
shrieyalty  are  defrayed  out  of  the  fees  and 
profits  ot  the  office,  and  which  expenses,  from 
the  peculiar  circumstances  of  the  county  of 
Lancaster,  are  much  greater  than  in  any  other 
county*  And  if  the  fees  of  the  county  court, 
for  business  arising  within  the  hundred  of 
-Salford,  be  taken  from  the  sheriff,  and  given 
by  this  bill  to  the  steward  and  other  officers  of 
the  hundred  court,  a  large  portion  of  the 
expenses  of  the  sheriffs  of  this  county  will  be 
thrown  upon  the  private  incomes  of  the  gen- 
tlemen filling  the  office  of  sheriff. 

Such  are  the  reasons  against  this  measure, 
in  particular ;  and  the  following  are 

OBJECTIONS   TO   LOCAL   COURTS, 

In  general,  with  an  exclusive  jurisdiction 
(except  as  to  small  debts) : — 

1.  They  are  not  wanted,  because  the  machi- 
nery of  the  superior  court  is,  or  may  easily  be 
made,  available,  for  every  really  useful  purpose 
pressed  by  the  new  system,  without  incxease 
of  staff  or  additional  expense  to  the  public; 
and  this  is  under  the  constant  and  immediate 
control  of  the  judges,  as  are  the  attorneys, 
and  other  officers  of  the  courts. 

2.  The  local  courts  will  entail  a  heavy  ex- 
pense in  the  salaries  of  judges,  clerks,  &c.  &c., 
which,  if  the  experiment  fail,  (as  is  to  be  ex- 
pected,) will  have  been  wholly  thrown  away. 

3.  There  will  be  a  great,  and  very  objection- 
able, increase  of  patronage  in  the  numerous 
appointments  to  be  made,  and  rights  to  com- 
pensation created,  if  future  alteration  be  made. 

4.  The  proposed  district  on  the  case  in 
qnefttion  is  too  large:  one  or  both  of  the 
parties  will,  in  five  cases  out  of  six,  be  put  to 
great  personal  trouble,  expense,  and  loss  of 
time,  m  the  various  stages  of  the  proceed- 
bg. 

5.  Not  one  person  in  twenty  will  be  found 
to  accept  the  office  of  steward  capable  of  dis- 
charging its  duties  to  the  satisfaction  of 
suitors  :-*Di8satisfaction  will  hence  arise  to 
the  judicial  svstem  in  general,  which  has  hi- 
tiierto  maintained  a  high  state  in  the  estima* 
tion  of  the  public,  and  this  will  seriously 
affisct  the  administration  of  justice. 

6.  It  is  a  mistake  to  suppose  that  in  small 
actions  justice  is  not  obtained,  both  expedi- 
tiously and  at  little  cost,  through  the  central 
or  metropolitan  system.  Railways  and  the 
penny  postage  have  brought  London  within  a 
nv  hours  of  every  part  of  the  kingdom ;  and 
it  is  no  extravagance  to  say,  that  two  county 
towns,  distant  ten  miles  from  each  other,  haim 
practically  less  facility  of  intercomrse  than 
-either  has  with  the  metropolis,  though  one 


hundred  miles  off.  Again,  the  departaieBlal 
arrangement  of  agencv  business,  and  the  scale 
on  which  it  is  carrieu  on,  insure  a  regularity, 
despatch,  and  economy,  the  advantsgee  of 
which  can  hardly  be  over-estimated,  and  which 
it  is  vain  to  sc^pose  can  be  attained  in  any 
provindal  establishment. 


FORFEITURE  OF  LEASEHOLDS. 


In  searching  for  the  decisions  bearing  on  the 
old  rule  in  Dumper's  case,  stated  at  p.  45,  amte^ 
we  noted  the  following  cases  in  regard  to  the 
Forfeiture  of  Leaseholds  for  non-repair,  ne- 
glecting to  work  mines,  &c. — which  we  trust 
will  be  useful  to  many  of  our  readers. 

NOM-RBFAIB. 

Where  a  lease  contained  covenants  to  keep 
the  premises  in  repair,  and  to  repair  withm 
three  months  after  notice,  and  a  clause  of  re- 
entry for  breach  of  any  covenant,  and  the  pre- 
mises being  out  of  repair,  the  landlord  gave  a 
notice  to  repair  withm  three  months:  HM, 
that  this  was  a  waiver  of  the  forfeiture  in- 
curred by  breach  of  the  general  covenant  to 
keep  the  premises  in  repwr,  and  that  the  land^ 
lord  could  not  bring  ejectment  until  after  the 
expiration  of  the  three  months.  Ihe  d.  More- 
craft  v.  Meux  and  others,  4  Bam.  &  Cr.  606, 
1825. 

Ejectment  for  a  forfeiture.  A.,  by  an  agree- 
ment in  writing,  let  to  B.  a  house  at  60/.  a 
year,  to  be  paid  quarteriv;  and  JB.  agreed 
within  three  calendar  months  to  erect  a  shop- 
front,  and  otherwise  repair,  paint,  paper,  and 
whitewash  the  house.  And  it  was  further 
agreed  that  if  B,  did  not  erect  the  shop-front 
within  three  months,  it  should  be  lawful  for 
A,,  or  his  agents,  to  re-take  possession  of  the 
premises,  and  the  agreement  should  be  null 
and  void.  B.  continued  in  the  possesnon  of 
the  premises,  and  enlarged  the  window ;  bat 
as  the  plaintiff  contended,  did '  not  erect  a 
shop-front.  It  appeared,  also,  that  after  a 
quarter's  rent  had  become  due,  and  after  the 
expiration  of  three  months  from  the  date  of 
the  agreement,  A,'s  son,  the  father  being  too 
ill  to  attend  to  business,  made  a  demand  of  a 
quarter's  rent,  which  B,  offered  to  pav  if  he 
would  indemnify  him  for  a  sum  which  ne  had 
paid  as  a  penalty  to  A's  lessor  for  carrying  on 
a  trade  in  the  premises,  winch  was  refnaed. 
At  the  trial,  B.,  the  defendant,  contended  that 
he  had  madfe  a  shop-front  which  answered 
the  purpose  of  his  trade ;  and  he  ofifered  to 
show  that  A.  held  the  premises  under  a  lease 
from  C,  which  contained  a  clause  in^^ng  a 
penalty  upon  the  lessee  if  he  allowed  a  tesde 
to  be  carried  on  upon  the  premises,  from  wfaieh 
it  was  to  be  inferred  that  the  words  sho^frmat 
in  the  agreement  were  used  in  a  peettfiar 
sense;  but  this  evidence  was  rgeded:  Beid, 
that  such  evidence  was  cleariy  iaadminible  lo 
explain  the  meaning  of  the  words  shoo-ftotia 
in  the  agreement.  HsU,  also*  it  not  tafias 
been  proved  that  A.  himself  had  had  aa^  no* 
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tice  of  the  n^itare  of  the  alteKatioiM,  that  the 
8on  had  not  sufficient  authority  to  waive  the 
lorfeitiWB.  QtuBre,  whether  toe  demand  of 
xent  which  became  due  aubseouent  to  a  ioC'- 
feiture  amounts  to  a  waiver  of  the  forfeiture. 
Held,  8^,  that  the  proviao  in  the  afp-eement, 
that  it  should  become  **  null  and  void,"  made 
it  a  lease  voidable  only  at  the  election  of  the 
kstor.  Do€  d.  Nash  v.  Birch,  1  Mee.  &  W. 
402.    Easter  Term,  1836. 

A  lease  of  lands^  &c.,  hj  A.  to  B»,  contained 
a  general  covenant  by  B.  to  repair,. and  a  fur- 


ytarsi  that  Mom  Aa  eipirafion  of  the  temi, 
the  xrantor  die<L  and  his  executrix  'became 
legally  entitled  to  the  .enjoyonnt  of  the  Jice&^f , 
and  because  she  could  not  enjoy  it  so  fully  as 
it  was  lawful  for  her  to  do  without  committing 
the  supposed  trespiasses,  the  defendant,  as  her 
ser^'ant,  entered  upon  the  said  lands,  and  upon 
the  plaintiff's  possession,  and  committed  the 
same*  Beplic^tion,  that  the  supposed  licence 
was  granted  subject  to  a  condition,  *'  that  if  the 
9ranto]C>  his  e;cecutprs,  &c.,  should  neglect  tp 
work  the  mines  for  a  certun  time,  er  should 


ther -covenant  that  il.  might  give  notice  to  £.  fail  in  the  performance  of  a]l  or  any  of  the 
of  all  defects  and  want  of  repair;  and  if  £.  |  covenants,  then  and  from  thenceforth  the  in- 
did  not  repair  the  said  defects  within  two ;  denture  and  the  liberties  and  licenoes  thereby 
months,  A.  might  enter  and  do  the  repairs  granted  should  cease,  determine,  and  be  ut- 
himsdf,  the  expense  of  which  B.  was  to  repay  i  terly  void  and  of  no  effect."  Averment,  that 
at  the  time  of  paying  his  next  rent,  and  if  he  the  grantee,  for  the  space  of  time  ozceediag 
•did  not  do  so,  A.  might  distrain  on  him  for  that  specified,  neglecteo  to  work  the  promisei, 
the  earpense  as  in  ease  of  rent  in  arrear.  There  contrary  to  the  condition,  and  the  licenoe 
was  also  a  power  to  J.  to  re-enter  upon  breach  ;  thereby  became  utterly  void :  Held,  on  general 
of  any  covenant.  The  premises  being  ont  of  >  demnrrer  to  the  replication,  that  the  word  void 
repair,  A^  gave  B.  notioe  to  repair  within  six  in  the  proviso  meant  voidable  at  the  election 
months,  and  that  if  B.  did  not  repair  within  of  the  grantor,  and  therefore,  that  it  was  ne^ 
that  time,  he  would  perform  the  repairs,  and  eeasary  for  the  plaintiff  to  allege  that  the 
diarge  B.  with  the  expense.  Tlie  premises  grantor  or  some  person  claiming  under  him 
were  not  nepured  within  the  six  months.  |  (which  it  was  not  shown  that  the  |ft]aintiff  did) 
During  that  time  a  negociation  was  entered  ,had  by  someiiet  evinced  his  intention  ^o  avoid 
intohy  A,  and  B.,  and  after  the  expiration  of  the  hcence.    BoberU  v.  Davey,  4  JSaro.  &  A^. 


the  six  months,  A.  gave  notice  to  B.ihat  if 
he  <fid  npt  agree  to  certain  terms  in  three  davs, 
A,  would  hold  1iim  to  the  covenants  in  nis 
kase.  B.  did  not  agree.  Held,  that  A.  could 
not  recover  in  deetment  for  a  forfiatiire,  he 
Jiavin^  neglected  to  perform  the  repairs  and 
distrain  on  B.  for  the  expense,  and  the  general 
power  to  re- enter  not  being  received  by  three 
days'  notice.  Semble,  that  where  a  power  of 
re- entry  for  breach  of  covenant  is  reserved  in 
a  lease,  and  the  reversion  descends  to  co-parce- 
oen  at  common  law,  one  alone  cannot  main- 
laiB  ejectment  for  breach  of  the  covenant. 
Doe  d,  Bmrou  and  Baroness  de  Rutgen  v. 
Lewis,  5  Ad.  &  £.  277.    June  2, 1836. 

MJBGLKCTING  TO  WOBK  MINER. 

A  lease  of  coal  mines  reserved  a  royalty  rent 
ibr  every  ton  of  coals  raised,  and  contained  a 
proviso  that  the  lease  should  be  void  to  all 
mtents  and  purposes  if  the  tenant  should  cease 
working  at  any.  time /or  two  years.  After  the 
woildng  had  ceased  more  than  two  years,  the 
kttor  xeeeived  rent :  Held,  that  a  tenancy  from 
Tear  tp  year  was  not  thereby  created,  for  the 
l^ase  waa  npt  absolutely  void  by  the  cesser  to 
work,  but  voidable  only  at  the  option  of  the 
lessor,  and  that  he  might  avoid  the  lease  upon 
aov  ceaaor  to  work  commencing  two  years 
bJbre  the  day  of  demise  in  the  ejectment. 
Doe  d,  Bryen  v.  Banks,  4  Bamewall  &  Alder* 
am,  401.     Easter  Term,  1821. 

T^mfiaas  for  breaking  and  entering  the 
Janda  of  tfw  plaintiff  and  sinking  pits.  Plea,  that 
before  the  plaintiff  had  anyt^ng  in  the  said  I 
lands,  one , V.  was  seised  in  fee  of  one  undi- 
vided third  part  therein,  and  by  indenture 
granted  to  B.,  licence  to  dig,  mine,  &c., 
throagboQt  his  qne-ithird  part,  wiih  liberty  to 
<s«ci  «Bgifies,  &c.,  for  the  term  of  twenty -one 


664.    April  83, 1833. 

.  MON-PATMBST  OP  »BNT. 

A  proviso  in  a  lease  for  years,  (whereby  the 
rent  is  payable  on  a  day  certain  at  the  mansion 
house  of  lessor.)  that  if  the  rent  shall  be  un- 
paid for  fcMty  days  alter  the  day  whereon  it  is 
reserved,  (aldraugh  not  demanded,)  the  leas0 
shfidl  be  void,  does  not  make  the  lease  voidable 
by  the  leasee  by  reason  of  his  having  ovwstatd 
the  forty  days  allowed  for  payment;  and  in 
debt  by  lessor  on  bond,  given  by  lessee  and 
defendant  in  a  penal  sum,  conditioned  for  pay- 
ment of  said  rent  at  the  day  and  pkice  men^ 
tinned  in  said  lease.  Plaintiff  raav  assign  for 
breach  non-payment  of  rent  at  the  day  and 
place  without  showing  a  demand  of  the  rent. 
Bede  v.  ¥wr,  6  M aula  and  Selv^Tn,  191.  JPeb. 
10, 1817. 

Where  a  lease  contained  a  proviso,  **  that  if 
tlie  reoft  sbpuld  be  in  airear  for  twenty-one 
days  after  iSemand  made,  or  if  any  of  the  cove^ 
nants  shodid  be  broken,  then  the  term  thereby 
gmnted,  or  so  much  thereof  as  should  be  ffhen 
unexpirad,  ehookl  cease,  determine,  and  be 
whouy  void,  and  ahoidd  be  lawful  to  and  for 
the  landlord  upon  the  deimsed  premises  wholly 
to  re-enter,  and  the  same  to  hold  to  his  own 
use,  and  to  expel  the  lessee.  HM,  that  this, 
in  the  event  of  a  breach  of  covenant,  made  the 
lease  voidable  and  not  void,  and  that  the  bnd- 
lord  was  bound  to  re-enter  in  order  to  take 
advantage  of  the  forfeiture,  and  that  he  waived 
it  by  a  subsequent  receipt  of  rent.  Ameby  r. 
Woodmrd,  6  Bam.  &  Cr.  519.  May  \%, 
1627. 

An  actkm  el  covenant  lies  for  tent  reserved 
by  indenture,  and  accruing  before  a  re-entry 
for  a  forfeiture,  nolwitbstanding  the  lessor 
under  suck  re.entry  is  to  have  the  pramisee 
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again  ''  as  if  the  indenture  had  never  been 
made."  Hartshorn  t.  Watson,  4  Bing.  N.  C. 
179.    January  17,  1838. 

The  following  are  a  few  instances  of  forfeit- 
ure, not  within  the  other  classes  :— 

By  an  agreement  entered  into  with  executors 
for  the  purchase  of  a  leasehold  public-house, 
and  the  goodwill  and  licences  connected  with 
it,  the  household  furniture,  stock  in  trade,  and 
other  effects  upon  the  premises,  were  to  betaken 
by  the  purchaser  at  a  valuation,  and  possession 
was  to  oe  delivered  up  to  him  on  the  29th  of 
Sept.,  1821 ;  the  valuation  was  made,  but  on 
the  29th  of  Sept.,  the  purchaser  alleginj^  that 
there  was  a  defect  in  the  title  to  the  leasehold,  re- 
fused to  perform  his  contract ;  the  executors 
filed  a  bill  for  specific  performance,  but  in  the 
meantime  remained  in  possession  of  the  house, 
and  carried  on  the  business.  Held,  that 
though  the  executors  were  intitled  to  a  decree 
for  specific  performance,  and  though  the  pur- 
chaser had  done  wrong  in  refusing  to  perform 
the  contract,  he  could  not  be.made  answerable 
for  the  trade  which  had  been  carried  on  in  the 
premises  since  September  1821.  That  he 
could  not  be  compelled  to  take  that  portion 
of  the  stock  in  trade  on  the  premises  at  the 
time  of  the  degree,  which  was  not  there  at  the 
date  of  the  agreement,  but  had  been  substi- 
tuted for  such  parts  of  the  old  stock  as  had 
been  consumed  in  the  usual  course  of  busi- 
ness.   That  the  purchaser  ought  to  be  charged 


nephew  by  the  will.     Yamold  v.  Moorhou^, 
1  Russ.  &  M.  364.     March  24,  1830. 

A  purchaser  cannot  rescind  his  own  con* 
tract  at  an  auction  on  the  ground  that  he  has 
refused  to  pay  the  auction  duty,  pursuant  to 
the '  conditions  of  sale,  notwithstanding  the 
statute  17  Geo.  3,  c.  50,  enacts,  that  in  case 
of  such  refusal,  the  bidding  shall  be  null  and 
void  to  all  intents. and  purposes.  MaUus  y. 
Freeman,  4  Bing.  N.  C.  395.    April  27,  1838. 


NOTICES  OF  NEW  BOOKS. 

The  Practice  of  the  High  Court  €f  Chan- 
eery.  By  Edmund  Robert  Danikll, 
F.R.S.,  a  Commissioner  of  the  Court  of 
Bankruptcy.  Second  Edition:  with 
considerable  Alterations  and  Additions, 
adapting  the  Text  to  the  Last  General 
Orders  and  the  most  Recent  Decisions 
of  the  Court.  By  Thomas  EhfSRsoN 
Headlam,  M .  A.,  Barrister-atLaw.  In 
Two  Volumes.  London  :  R.  &  V.  Ste- 
vens &  G.  S.  Norton.     Pp.  1869. 

Just  twelve  months  have  elapsed  since 
the  publication  of  the  Orders  of  May  1845, 
and  the  interval  which  passed  before  they 
came  into  operation,  allowed  titne  for 
considering  and 


discussing    the   numer- 
ous alterations  they  effected  in  the  prac- 
with  the  rent,  taxes,  and  outgoings  paid"by  tice  of  the  court.     This  was  a  consider- 


the  executors  since  September  1821,  and  with 
interest  on  the  sums  so  paid  by  them.  That 
the  purchaser  was  not  entitled  to  any  occupa- 
tion— rent,  or  other  allowance  for  the  use  of 
the  house  and  furniture  by  the  executors 
during  the  period  that  elapsed  after  September 
29,  1821.  Qikere.  As  to  the  construction  of 
a  proviso  in  a  lease,  that,  in  certain  events,  the 
lease  shall  cease  to  be  void,  and  the  lessor  may 
M-enter.  Baidn  v.  Ccfe,  2  Russ.  170,  1824, 
February  25 ;  1826,  June  1,  August  25,  Sep- 
tember 1 ;  1827,  April. 

A  testator  bequeathed  the  dividends  of  cer 
tain  stock  to  his  nephew,  solely  for  the  main 
tenance  of  himself  and  family,  declaring  that 
such  dividends  should  not  be  capable  of  being 
charged  with  his  debts  or  engagements,  and 
that  he  should  have  no  power  to  charge,  as- 
sign, anticipate,  or  encumber  them ;  but  that 
if  he  should  attempt  so  to  do,  or  if  the  divi- 
dends bv  bankruptcy,  insolvency,  or  otherwise, 
should  be  assigned  or  become  payable  to  any 
other  person,  or  be  or  become  applicable  to 
any  other  purpose  than  for  the  maintenance  of 
the  nephew  and  his  family,  his  interest  therein 
should  cease,  and  the  stock  be  held  upon 
trusts  for  his  children.  Long  subsequently  to 
the  date  of  the  will,  and  a  few  weeks  prior  to 
a  codicil  confirming  it,  the  nephew  took  the 
benefit  of  the  Lord's  Act  (1  Geo.  4,  c.  119)  in 
the  usual  way,  and  some  years  after  the  testa- 
tor died :  Held,  that  this  insolvency  operated 


ate  arrangement  for  the  practitioner. 
Various  editions  of  the  orders  were  pub- 
lished with  notes  and  comments,  and  in 
our  humble  vocation  we  also  endeavoured 
from  time  to  time  to  prepare  our  readers 
for  the  coming  change.  Two  Terms  and 
the  Sittings  after  them  have  now  tested 
the  efficiency  of  the  Orders.  By  a  very 
convenient  arrangeraenty  the  judges  on  any 
serious  question  arising  on  the  construction 
of  the  orders  conferred  together,  and  thus 
the  points  which  arose  have  been  con- 
clusively settled. 

We  have  been  enabled  in  our  report^ 
to  state  all  the  material  points  immediately 
on  their  determination,  and  our  Analytical 
Digest  has  presented  the  substance  of 
these  decisions  in  a  collected  form.  This 
plan,  so  useful  to  the  busy  practitioner, 
will  be  continued.  It  will  also  essentially 
aid  the  student,  for  whilst  pursuing  a  sys- 
tematic course  of  reading  amongst  the 
standard  treatises,  he  will  find  that  a  pe- 
rusal of  the  current  decisions  and  the  dis« 
cussion  of  points  of  present  interest,  will 
relieve  his  labours  and  facilitate  his  pro- 
gress. 

The  extensive  changes  effected  in  the 


as  a  forfeiture  of  the  life  interest  given  to  the  practice  of  the  courts,  and  the  new  duties 
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which  have  devolved  upon  the  solidtors  by 
the  transfer  to  them  of  the  business  of  the 
late  clerks  in  court,  must  render  this  new 
edition  of  Mr.  Daniel's  work  highly  ac- 
ceptable. Notwithstanding,  however,  the 
time  which  has  elapsed  since  the  Orders 
of  last  May  came  into  force,  Mr.  Headlam, 
the  new  editor,  has  not  found  it  practi* 
cable  to  incorporate  the  decisions  on  the 
construction  of  the  Orders  into  the  body 
of  the  work. 

"  No  slight  difficulty,  (he  sayj,)  arose  from 
the  fact,  that  the  Orders  had  not  come  into 
operation  at  the  time  when  the  greater  portion 
of  this  work  was  published,  and  consequently 
the  test  was  prepared,  and  an  interpretation 
put  upon  them  without  the  aid  of  any  judicial 
decisions.    The  plan  adopted  has  been  not  to 

Sublish  them  continuously  in  a  supplement, 
ut  to  introduce  them  wherever  the  subjects 
they  relate  to  are  discussed,  together  with  an 
explanation  of  the  manner  in  which  they  affect 
the  previous  practice  of  the  court." 

Mr.  Headlam  has  now  prefixed  a  notice 
of  the  cases  which  have  subsequently  oc- 
curred, with  directions  for  inserting  them 
in  the  text,  so  as  to  bring  down  the  autho- 
rities throughout  both  volumes  to  the  pre- 
sent time. 

He  truly  observes,  that  since  the  publi- 
cation of  the  first  edition  of  Mr.  DanicU's 
Practice — 

"  More  extensive  changes  have  taken  place 
in  the  practice  of  Chancery,  than  in  any  other 
period  of  similar  duration  m  the  annals  of  the 
court.  Not  only  have  numerous  and  most 
important  Greens  been  issued,  but  the  increase 
in  the  number  of  the  Courts  of  Equity,  and 
the  great  attention  now  bestowed  on  reporting 
their  decisions,  have  multiplied  the  sources 
from  which  conclusions  at  law,  and  the  rules 
of  practice  are  ordinarily  deduced." 

He  has  consequently  been  compelled  to 
introduce  much  new  matter,  and  his  ob- 
ject has  been  so  to  remodel  the  text  as  to 
render  it  as  nearly  as  possible  what  it 
would  have  been,  had  Mr.  Daniell  now 
published  it  for  the  first  time. 

In  pursuance  of  this  object,  when  a  more 
•important  case  than  that  quoted  in  the  first 
edition  has  occurred,  he  has  substituted  in  the 
text,  the  recent  for  the  older  authority.  In 
some  few  instances,  also,  where  it  appeared 
that  a  subject  was  treated  of  at  greater  length 
than  was  due  to  its  importance,  the  facts  of 
some  of  the  cases  have  been  left  out  in  the  text, 
but  whenever  this  has  been  done,  reference  has 
been  made  by  note  to  the  cases  so  omitted. 

In  consequence  of  the  changes  produced  by 
the  recent  General  Orders,  chapters  7,  8, 9, 17, 
and  19  of  the  original  work  have  been  almost 
entirely  rejected,  and  new  chapters  substituted 


in  their  place,  vis..  Chapter  23,  on  Writs  and 
Orders  in  the  Nature  of  Injunctions;  37,  on 
Payment  of  Money  or  Transfer  of  Stock  out  of 
Courts  38,  on  the  Production  of  Documents; 
39,  on  Petitions  for  the  Appointment  of  Guardi* 
ans  and  Orders  of  Maintenance,  &c. 

The  last  chapter  on  the  Statutory  Juris- 
diction is  of  constantly  increasing  import- 
ance. This  jurisdiction  is  exercised  upon 
petitions  usually  unopposed,  and  conse- 
quently the  practice  concerning  it  is  but 
little  shown  in  the  reported  cases  or  in  the 
books  of  practice.  This  chapter  comprises 
the  course  of  proceeding  under  the  statutes 
relating  to  Charities ;  Trustees ;  Solicitors ; 
Arbitrations ;  Infants ;  Fines  and  Re- 
coveries; Railways;  Municipal  Corpora- 
tions ;  Drainage,  &c.  &c. 

In  the  arrangement  of  a  book  of  practice^ 
little  of  novelty  can  be  expected.  It  must 
obviously  be  written  in  the  usual  order  of  a 
suit.  The  only  opportunity  which  the  writer 
possesses  of  distinguishing  himself  from 
others,  is  in  disposing  of  interlocutory  and 
special  proceedings,  varying  in  different 
causes,  and  sonic  of  them  rarely  occurring. 
The  following  is  an  outline  of  the  present 
edition:-:- 

1.  On  the.commencement  of  a  suit. 

2.  Of  the'  persons  by  whom  a  suit  may  be 
instituted. 

3.  Part  Ist,  Of  persons  who  are  absolutely 
disqualified  from  suing  in  equity. — Part  2na, 
Of  persons  who  are  disqualified  from  suing 
alone.. 

4.  Of  the  persons  against  whom  a  suit  may 
-be  instituted. 

5.  Of  parties  to  a  suit. 

6.  Of  the  bill. 

7.  Process  by  service  of  a  copy  of  the  bill. 

8.  Of  process  to  compel  appeiuance* 

9.  Of  process  in  default  of  answer. 

10.  Of  taking  bill  pro  confesso. 

1 1.  Of  the  defence  of  a  suit. 

12.  Of  appearance. 

13.  Demurrer. 

14.  Pleas. 

15.  Of  disclaimers. 

16.  Of  answer. 

17.  Of  the  joinder  of  several  defences, 
'is.  Of  motions  to  dismiss.. 

19.  Of  replication. 

20.  Of  evidence.  Part  Ist,  Of  the  matters 
to  be  proved.  Part  2nd,  Of  documentary  evi- 
dence.   Part  3rd,  Of  oral  testimony. 

21.  Of  setting  down  the  cause  for  hearing. 

22.  Of  the  subpoena  to  hear  judgment. 

23.  Of  hearing  causes. 

24.  Of  decrees. 

25.  Of  proceedings  under  decrees  and  orders. 

26.  Of  further  directions. 
27*  Of  costs. 

28.  Of  rehearing  and  appeals. 

29.  Of  supplement  and  revivor. 
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3a.  OftiSBAmkB. 

3t.  Of  intetf^miforf  sfPjpfieilianB, 

319.  OfinjtfnctiMM. 

33.  Of  wtito  flod  ord^n  in  the  natare  of  is- 
jiuteliofifl.^ 

34.  Of  llltf^wfit  of  ne  exeat  regno. 
35^  Of  receivers.    . 

36.  Of  the  payment  of  money  and  transfer  of 
stock  into  conrt.    . 

37.  Of  the  payment  of  money  or  transfer  of 
stoek  out  of  court.      . 

38.  Of  the  |)ro(BkictioB  of  docaments. 

39i  Of  petitrans  for  the  appointment  of  guar* 
diaas  and  orders  for  maintenance^ 
40.  The  statutory  jurisdiction  of  the  court. 

As  an  example  of  the  work,  we  shall 
extract  a  section  from  the  chapter  on  costs, 
ifi  which  the  primnpks  of  tttxtttion  are 
clearly  and  conci^efy  stated.  Thii  is  a 
snbjeet  of  general  interest  to  afl  practition- 
ers, as  well  Oft  accoont  of  their  clients  as 
t^ievneeli^s* 

I.  Th^  dMerertt  {MrfiHiipites  of  taxation 
ae  between  party  and  patty  are  thue  eet 
fbrth  :— 

'^That  the  Court  of  Chancery  makes  a  dis* 
tinctiOn,  wMch  does  not  exist  at  law,  with 
regard  to  the  principle  upon  which  the  JMae- 
ter  is  to  proceed  in  the  taxation  of  costs, 
and  that  this  distinction  is  marked  by  the 
term  of  costs  '  a*  Mwten  partif  and  party,* 
and  costs  'as  hetweei^  soUeUor  and  cHent,'^ 
the  court  in  the  latter  case  pennitting  a  lander 
proportion  of  expenditure  to  parties  holdfng 
particular  characters,  or  placed  in  particular 
situations,  than  in  others. 

"  With  respect  to  the  extent  of  the  diffiefence 
between  the  costs  allowed  upon  one  principle 
of  taxation,  and  those  allowed  upon  the  otter, 
however  important  in  its  consequences,  it  is  not 


^  lliere  is  also  another  species  of  costs  which 
is  sometimes  mentioned  in  the  books,  vig.,  costs 
'  out  of  purse,'  or  '  out  qf  pocket/  vide  Aubrey 
V.  Aspinall,  Jac  441 ;  Sx  parte  Simpson,  15 
Ves.  4/6. 

It  does  not  distinctly  appear  in  the  books 
what  particulars  these  costs  comprehend,  but  it 
is  presumed  that  they  are  connned,  a6  their 
name  imports,  to  those  costs  which  the  pwty 
who  is  to  receive  then)  has  actually  paid  out  of 
hM  pocket  or  purse,   Mr.  Beamesi  however,  ap- 

gears  to»  think  that  they  are  considered  as 
irger  costs-;  vide  Beames  on  Costs  (ed.  1640,) 
p,  144,  n.  (by.  There  is  also  another  species  of 
costs,  the  mention  of  which  frequently  occurs, 
eir*,  'fifed eos99*  which  term  is  merely  made 
use  of  in  cootradietinctiofi  to  tmetd  costs,  (L  «., 
those  costs  which  are  tl^  subject  of  taxation,) 
in  cases  where  the  court,  instead  of  referring  to 
the  Master  to  tax  the  costs,  at  once  names  a 
specified  sum  to  be  paid  bv  the  party,  as  in  the 
case  of  costs  of  the  dav,  wmch,  instead  of  be- 
ing taxed,  are  now  fixed  at  lOl.,  unless  the 
court  make  order  to  the  cofltrary. 


oilerespeetiifg  which  any  definite  rtdes  can  be 
kid  down :  as  finr  as  they  can  he  stated,  how- 
ever, they  aie  clearly  expressed  by  Mr<  Sidney 
Smith,  whose  experience  as  an  officer  of  toe 
court  stamps  what  he  states  upon  this  snbjeet 
with  authority  of  no  Inconsiderable  weight.^ 

''Accordinf^  to  that  gentleman's  statement, 
the  principle  in  a  taxation  as  between  party  and 
party,  is  to  have  a  fixed  allowance  for  every 
proceeding  in  a  suit,  which  is  not  varied  to 
meet  the  circumstances  of  an  v  particular  ease*. 
Thus  the  13^.4(2.  which  is  allowed  as  instruc- 
tions for  a  bill,  covers,  in  every  case,  aU  the 
trouble  which  a  solicitor  has  in  getting  together 
the  materials  for  the  suit.  It  is  also  a  principle 
to  allow  or  disallow  the  costs  of  any  proceeding 
entirely  with  reference  to  the  result,  without  re- 
^d  to  the  reason  upon  which  such  a  proceed- 
mg  was  undertaken.  Thus  the  costs  of  mak- 
ing or  opposing  a  motion  or  petition  (in  the  ab- 
sence of  any  special  direction  to  the  contrary) 
aee  aUowea  or  disallowed,  in  the  general  coeta 
of  the  suit,  entirely  with  reference  to  the  sac- 
cess  of  the  motion  or  opposition.^ 

"  In  costs,  as  between  solicitor  and  client,  the 
principle  is  to  allow  the  party  as  many  of  the 
charges  which  he  would  have  been  compelled 
to  pay  his  own  solicitor,  as  fair  justice  to  the 
other  party  wUl  permit.'* 

The  following  are  the  distinctions  where 
costs  are  paid  out  of  a  general  fund,  ^  out 
of  the  fund  of  the  party  : — 

"It  nnst  not,  however,  be  supposed  that,  in 
such  a  taxation,  where  the  costs  aietoeoflie 
out  of  the  pocket  of  the  o^^oeite  party,  the 
party,  whose  costs  ace  to  be  taxed,  is  to  De  al- 
k>wed  elf^yihing  which  his  own  eoficitor  might 
dsim  against  him  npon  Ae  taxation  of  his  bill. 
*  At  first  sight,'  observes  Mn  Smith,  'a  party 
who  is  to  have  hie  oosts  ax  between  sohdtor 
and  client,  seems  to  be  entitled  to  everything 
that  cab  be  cleimed  agranst  him  by  his  own  so- 
lidtor;  but  in  the  details  of  taxitmn.  there  are 
many  charges  which  are  proper  against  the 
client,  which'it  would  be  improper  to  fix  upod 
a  third  party.  To  make  one  anions  many  in- 
stances--where  a  defendant,  by  his  own  delay, 
suffers  himself  to  be  put  into  contempt,  it  is 
qtiitefah*  that  he  should  bear  the  expense  of  hie 
own  neglect,  but  it  would  be  yeiry  hard  to  trice 
thoee  coeto  out  of  a  fond  in  whieh  any  othef  . 
person  is  interested.'*  In  taxing  eosts,  there^ 
lore,  as  between  solicitor  and  ctient,  two  dis- 
tinct prhtciides  are  adopted,  one  where  the 
eosts  are  to  be  paid  out  of  a  general  fund,  the 
other  where  they  are  tobe  paid  out  d  the  ftmd 
of  the  party  faimselfJ  Tbir  dis^ction,  how- 
ever, is  never  made  in  the  order  Erecting  the 
taxation,  but  only  when  the  order  is  acted 
upon;  and;  if  it  is  intended  that  the  perty^ 
whose  costs  are  to  be  paid  out  of  a  genend 
fimd,  should  be  ftilly  indemnified  a^painst  all 
expenses,  care  must  be  taken  to  have  it  so  ex- 
pressed in  the  order,  as  it  Will  not  be  suffic^nt 


«  2  Smith,  462,  3rd  ed. 
*  Smith,  462,  3rd  ed. 


Ibid. 
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tiat  the  OMt8  are  directed  to  be  taxed  as  Be- 
tween eoHcitor  and  cUent/*^ 

The  effect  of  the  Orders  of  Majr,  1845, 
in  regard  ta  taxatioa  between  party  and 
party  is  tbeo  staled. 

**  According  to  the  WOth  Order  of  May, 
1845, '  Where  costs  are  to  be  tazed^  as  between 
party  and  party,  the  taxing  Master  may  allow 
to  the  party  entitled  to  receive  sucb  costs  all 
sttchiaet  andreaeonable  expenses  as  appear  to 
have  been  properly  incnrrea  in : — 

**  *  The  service  and  execution  of  writs,  and  the 
service  of  orders,  notices,  petitions,  and  war- 
ranto; 

"'Advisitig  with  counsel  on  tbe  pleadings, 
evidence,  and  other  proceedings  in  the  cause ; 

"Procuring  counsel  to  settle  and  sign  plead- 
mgs,  and  sucn  netitionsi  as  may  appear  to  have 
been  proper  to  oc  settled  by  counsel ; 

** '  Procuring  consultations  of  counsel  \ 

'*  *  ftocorkig  the  attendance  Of  counsel  in  the 
Msster's  offices  upon  questions  relating  to 
pleadings  or  title ; 

"^  Procuring  evidend^  bv  deposi&n  or  affi- 
davit and  the  attendance  of  witnesses ;  and, 

*' '  Snpplyhag  counsel  with  copies  of  extracts 
from  neceswy  docmnents. 

'"Bat  in  allowing  such  costs,  the  taxing 
Master  is  not  to  allow  to  sucb  party  any  costs 
which  do  not  appear  to  have  been  necessary  or 
proper  for  the  attainment  of  justice,  o^  for  de- 
fending his  rights,  or  which  appear  to  have 
heen  incnnned  througb  over  candon,  negligence, 
onnistake,  or  merely  at  the  desire  of  theparty/ 

"The-lSlel  of  tbe  same  Orders  direetSj 
'that  the  costs  of  sueb  copies  of  pleadings  and 
proeeedings  as  have  heretofiore  been  allowed  in 
the  taxation  of  oosts  between-patty  and  party, 
in  country  causes,  are  heresiter  to  be  allowed 
in  the  taantkm  of  costs  between  party  and 
party  in  town  da«aes.* 

'^Tbe  above  orders  and  observations  wfll 
aoEffice  to  eoavef  a  general  outline  of  the  dis*^ 
tmctioQ  between  costs  as  between  party  and 
party  and  aa-  between  solicitor  and  cnent;  we 
win  now  pioeeed  to  inquire  in  what  cases  tbe 
court  will  direct  the  costs  of  a  suit  to  be  taxed 
upon  either  principle,  or  rather  in  wbat  cases 
the  court  wdl  direct  tiie  costs  of  a  party  to  be 
taxed  aa  between  solicitor  and  cHent,  the  gene  • 
ndraleof  tbe  court  being,  that  all  costs  are  to 
be  taxed  as  between  party  and  party,  except 
where  tbey  are  specially  directed  to  be  taxed  as 
between  soficitor  and  dient,  ftom  which  the 
coroUary  foUows,  that,  where  tbe  Master  is 
simp]^  ordered  to  tax  the  party  the  costs  of  the 
snit»  it  is  ahrays  eonatrued  to  mean  ^aa  be* 
twees  party  aim  party/' 

"It  naay^  be  oaentioAed  in  tbis  place,  that, 
where  the  court  has  once  adopted  tbe  principle 
of  taxatioa  aa  between  solictor  and  elient  in 
iMroor  of  a  partiodar  individiudy  or  of  a  par* 
tienlar  elaas,  it  win,  in  its  future  proeeedings, 
wlieietw  it  becomes  necessarv  to  direct  a  for** 
dier  taxatian  of  costs,  direct  tnem  to  be  made 


rn  tbe  footing  of  the  former  taxation ;  tbus, 
upon  the-  ori|^inal  hearing,  tbe  costs  of  « 
party  bave  been  ordered  to  be  taxed  asbetwecu 
solicitor  and  client,  it  wlU,  at  the  bearing  upon 
farther  directions,  direct  the  subsequent  costs 
of  tiie  same  party  to  be  taxed  in  the  same  man- 
ner, even  though  a  diflferent  state  of  circum- 
stances should  appear  from  the  Master's  report 
from  that  which  was  supposed  to  exist  at  tbe 
original  hearing.  It  is  to  be  recollected,  how- 
ever, that  it  is  only  where  the  former  direction 
for  taxation  has  been  made  at  a  hearing  of  the 
cause,  either  original  or  upon  further  direcUons, 
that  the  court  win  consider  itself  bound  by  it, 
at  tbe  subsequent  hearing,  and  that  it  will  not 
do  so  where  the  former  direction  as  to  costs 
has.  been  made  upon  petition  and  by  consent. 

IL  Tlian  corner  the  cases  relating  to  Ui« 
allowance  of  coau  as  between  soUcilor  and 
eiient    Thus  as  to  trustees  : — 

"  It  appears,  to  be  tbe  general  rule  of  the 
court,  that,  when  personal  representatives  and 
other  trvstses  are  entitled  to  costs  '  out  of  the 
fimdp'  sucb  costo  will  be  directed  to  be  taxed  as 
between  solicitor  and  cHent.  It  is,  however,  in 
general,  only  in  cases  in  which  there  is  a  fund 
under  tbe  control  of  the  court,  that  such  a  di- 
rection will  be  given ;  where  there  is.  nosucl^ 
fand,  or  a  bill  against  the  trustee  is  dismissed, 
the  cost*  awarded  to  the  trustee  wiU  be  only  the 
ordiir^  costs.* 

*•  Thus,  where  a  testamentary  paper  was  held 
void  for  uncertainty,  and  the  bill  was  dismissed  . 
with  coetSi  it  was  suggested  that  some  of  tbe 
defendants,  beingtmsteee,  should  receive  their 
costs,  as  between  solicitor  and  client,  but  the 
court  on  the  ground  that  thef  were  trustees  of 
a  nuUity,  and  that  there  was  no  fund  out  of 
which  such  costs  ootdd  come,  refused  to  allow 
them  their  casta  as  between  solicitor  and  clicnt> 
and  dismissed  the  bifl,  therefore,  with  costs  as 
between  party  and  party .'^ 

"  So  a  person  who  was  named  in  a  deed  as  a 
trustee,  but  had  not  executed  the  deed,  or  in 
any  manner  accepted  the  ti-ust,  and  who,  by  his 
answer,  had  altogether  declined  it,  upon  tbe 
bill  being  dismissed  against  him,  was  held  not 
to  be  entitled  to  have  it  dismissed  with  costs, 
as  between  solicitor  and  client,  but  only  with 
the  ordinary  costs  between  party  and  party."» 

So  in  the  case  of  charities : — 


f  2  Smith,  461,  3rd  ed. 


»  Sdenborouffhr.  TheAremshof  of  Canter^ 
bury,  2  Russ.  93.  In  this  case,  however,  the 
court  gave  costs,  as  between  solicitor  and 
client;  tbe  Archbishop  and  Bishop  of  London, 
who  had  been  made  parties  to  the  suit  for  the 
purpose  of  restraining  the  induction  of  an  in- 
cumbent to  a  living,  or  from  availing  them- 
selves of  any  lapse  which  might  occur  pending 
the  suit ;  this  it  did  on  the  authority  of  Towm- 
hend  V.  TAeJ^MAopo/IVbrwicMhich  occurred 
in  1824. 

k  Mohun  V.  Mohun,  1  Swanst.  201. 

*  Norway  v.  Norway,  2  M.  &  K.  278;  over- 
ruling Sherratt  t.  Bentley,  1  R.  &  M.  655. 
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"  Wbereanbeir  at  law  waa  made  a  defendaiit, 
Duraaaot  to  an  order  of  the  court,  he  was  al- 
lowed hie  costs  as  between  solicitor  and  client, 
although  there  was  no  resulting  tnist  in  his  fa- 
vour ;»  and  it  seems  that,  in  general,  in  charity 
cases,  the  heir  will,  if  he  makes  no  improper 
point,  be  awarded  his  costs  as  between  solicitor 
and  client.  This  rule  was  acted  upon  in  Currie 
V.  Py«,»  and  in  Moggridge  v.  TkackweU,''  in 
which  case  the  heir  at  law,  as  well  as  the  At- 
torney-General and  all  the  other  parties,  were 
allowed  their  coste  out  of  the  fund,  to  be  taxed 
upon  the  same  principle. 

"It  seems  also,  that  in  general,  where  the 
object  of  a  suit  is  to  establish  a  charity,  and  the 
estate  is  ample,  thie  costs  of  all  parties,  out  of  the 
fund,  will  be  taxed  as  between  soUcitor  and 
client  ;P  and,  in  Attorneu^General  v.  Carte, 
where  the  decree  had  merely  ordered  that  the 
parties  should  be  paid  their  costs  to  be  taxed  by 
the  Master  x)ut  of  the  estate,  without  giving 
any  direction  as  to  the  principle  of  taxation,  in 
consequence  of  which  the  Master  refused  to  lax 
the  costs  otherwise  than  as  between  party  and 
I)arty,  the  court  entertained  a  petition  for  an 
order  that  the  taxation  of  th«  costs  should  be 
as  between  solicitor  and  client." 

Secus  in  ordinary  suits  amongst  rela- 
tions : — 

"  Upon  the  first  hearing  of  Moggridge  v. 
Thackwell/  Lord  Thurlow  gave  all  the  parties 
their  costs  out  of  the  estate,  as  between  solici- 
citor  and  client,  on  the  ground  that  it  was  a 
cause  between  relations;  but  Lord  Eldon, 
when  it  came  before  him,  upon  a  rehearing, 
although  he  made  a  similar  order  as  to  the 
costs,  did  so,  as  well  upon  the  ground  that 
Lord  Loughborough  had  intimated  an  opinion 
that  the  cause  ought  to  be  reheard,  as  upon  the 
circumstances  of  the  case ;  but  it  is  to  be  ob- 
served that  it  is  by  no  means  the  rule,  that,  in 
suits  amongst  relatives  as  to  the  distribution  of 
a  fund,  the  costs  of  all  parties  are  to  be  paid 
out  of  the  fund,  as  between  solicitor  and  client ; 
and  that,  in  a  suit  by  some  of  the  next  of  kin 
of  an  intestate,  against  the  administrator  and 
others  of  the  next  of  kin,  for  an  account  and 
distribution  of  the  intestate's  estate,  the  ad- 
ministrator is  the  only  party  entitled  to  have 
his  costs  taxed  as  between  solicitor  and  client, 
and  the  plaintiff  arid  the  other  next  of  kin  will 
not  have  more  than  the  ordinary  costs.*  So 
also,  where  a  bill  is  filed  by  one  of  two  residu- 
ary  legatees  for  the  administration  of  the  estate, 


Rmew:  DamM9  Chmmovy  PrMia. 


»  Attorney-General  v.  Haberdashers'  Com^ 
pang,  4  Bro.  C.  C.  178 ;  Vide  etiam,  Attorney- 
General  V.  Tonna,  Belt's  note  to  i6. ;  and 
Beames  on  Costs,  Appx-  LB. 

°  17  Ves.  462. 

•  1  Ves.  J.  454;  7  Ves.  36,  68. 

p  Ibid.;  ^nd^YiA^  Attorney 'General  y.  Carte, 
Beames  on  Costs,  Appx.  2 ;  1  Dick.  1 13,  S.  C. ; 
and  Bishop  ofHerrford  v.  Adams,  7  Ves.  324 ; 
Osborne  v.  Denne,  ib.  424.        '  I  Ves.  J.  475. 

•  Trezevanty.  Fraser,  Rolls,  Aug.  1339. 


the  other  residuary  legatee  -bebg  a  defendant, 
the  usual  decree  was  made;  and  upon,  the 

Question  being  raised,  at  the  hearing  on  further 
irectiona,  whether  the  coals  of  the  plaintiflr 
and  defendant  should  be  paid  out  of  the  fand, 
as  between  solicitor  and  client,  the  Vice-Chan* 
cellor,  after  an  inquiry  into  the  practioe, 
stated  that  he  could  not  give  the  costs  oat  of 
the  fund  in  court,  aa  between  solieitor  and 
client,  without  the  consent  of  the  defendant"^ 

Again,  in  creditors'  suits  :— 

''Where  a  bill  has  been  filed  for  the  general 
benefit  of  creditors  and  legatees,  and  the  estate 
has  proved  insufiicient,  the  court  has  been  in 
the  habit,  of  late  years,  of  giving  the  plaintiff 
his  costs  of  the  suit  out  of  the  fund  realised  by 
his  exertions  as  between  solicitor  and  client. 
This  rule  was  adopted  by  Lord  Lyndhurst,  in 
Turner  v.  Turner,^  and  has  been  sanctioned  by 
Lord  Brougham,^  by  Lord  Cottenham,  when 
Master  of  the  Rolls,''  and  by  the  V.  C.  of  Eng- 
land ;^  and  it  equally  applies  where  the  bill 
has  been  filed  by  a  simple  contract  creditor, 
and  the  specialty  creditors  have  proved  debts 
to  an  amount  exceeding  the  value  of  the  assets 
received.''' 

Where  the  fund  is  insufficient :-« 

''  But  it  is  onlv  where  the  fund  is  insufficient 
that  the  plaintiff,  in  a  suit  of  this  description, 
will  be  entitled  to  have  his  costs  taxed  in  ao 
favourable  a  manner;  where  the  fund  Is  sufii- 
cient  to  pay  all  the  debts,  and  to  leave  a  surplus 
for  the  residuary  legatee,  the  plaintiff  will  only 
have  his  costs  as  between  party  and  party.  In 
a  recent  case,*  however,  where,  in  a  creditor'a 
suit,  a  fund  had  been  realized  by  the  diligence 
of  the  plaintiff,  and  the  assets  were  more  than 
sufficient  for  the  payments  of  the  debts.  Lord 
Langdale,  M.  R.,  considering  it  a  hardship  that 
creditors  not  parties  to  the  suit  should  come  in 
and  reap  the  benefit  of  it,  without  contributing 
to  the  plaintiff's  extra  costs,  made  an  order,  by 
which  It  was  directed  that  the  plaintiff  s  costs, 
as  between  party  and  party,  should  be  paid  out 


*  Frtifier  V.  Taylor,  5  Mad.  470;  Mad,  & 
Geld.  3,  5.  C. 

>  Cited  2  R.  &  M.  6$7. 

"  Hood  V.  Wilson,  ib. ;  overruling  Young  v. 
Everest,  1  R.  &  M.  426 ;  and  Rowlands  v. 
Tucker,  ib.  635. 

"^  Larkins  v.  Paxton,  2  M.  &  K.  32. 

'  Tootal  V.  Spicer,  4  Sim.  510.;  and  see 
Sutton  V.  Doggett,  3  Beav.  9. 

y  Barker  v.  Wardle,  2  M.  &  K.  818. 

•  Brodie  v.  Bolton,  3  M.  &  K.  168. 

It  may  be  remarked  here,  that  where  a  credi- 
tor files  a  biU  on  behalf  of  himself,  &c.,  the  de- 
fendant may  apply  to  the  court,  by  motion^  at 
any  time  before  the  decree,  on  payment  to  the 
plaintiff  of  his  demand  and  costs,  and  that,  in 
such  case,  the  plaintiff's  costs  will  only  be 
taxed  as  between  party  and  party;  Pembert<m 
v.  Topham,  1  Beavan,  316.  If  there  are  any 
other  defendants  to  the  suit,  their  costs  most 
also  be  paid ;  ib. 


/4y«i  JBbbecfte  d  St.  Fi<m6wyAr^ 


lot 


oft]ielaod«aBdfiifttfais«artnoo«t8  should  be 
paid  jwv  rat^,  by  all  the  crediUm  who  partook 
of  the  benefit  ot  the  suit* 

"  It  may  be  mentioned  here,  that  v^iere,  in  a 
creditor's  eoit,  the  coats  of  all  parties  had,  upon 
further  directions,  been  ordered  to  be  taxed  as 
between  solicitor  and  client,  and  paid  out  of 
the  fund,  and  upon  taxation  the  fund  proved 
insufficient  to  pay  all  the  costs,  the  V.  C.  of 
EngUnd,  upon  a  petition  by  the  heir  and  ad- 
ministiator  of  the  debtor,  praying  that  their 
costs  might  be  naid  in  the  first  instance,  refused 
to  Tsry  the  order,  which  had  been  made  upon 
fimher  direcUons,  but  directed  the  fund  to  be 
divided  amongst  all  parties,  in  proportion  to 
their  costo."*» 

LEGAL  EDUCATION. 

Lboal  education  is  now  attracting  much-at- 
tention. A  select  committee  of  the  House  of 
Commons  has  been  appointed,  with  the  assent 
of  goremment,  on  the  motion  of  Mr.  Wyse.  It 
has  already  commenced  its  inquiries.  Mr. 
Starkie  and  others  have  been  examined. 

It  may  be  interesting  to  see  what  has  been 
done  on  tlus  subject  even  in  Russia. 

We  select  the  following  from  Part  2  of  Papers 
of  Dublin  Law  Institute,  published  in  Decem- 
ber, 1845. 

Thb  imperial  law  school  of  St.  Petersburg 
was  established  in  the  year  1835,  by  an  or- 
ganic statute  {ustaph)  officially  promulgated. 
The  first  idea  of  this  institution  is  due  to  the 
Prince  d'Oldenburg,  the  head  of  the  depart- 
ment of  justice  in  the  council  of  the  empire, 
and  a  senator  and  lieutenant-general  of  the 
army.  The  prince  has  devoted  to  this  object 
one  miUiun  of  roubles.  The  organic  statute 
appoints  the  founder  the  curator  of  the  new 
school,  which  is  of  so  high  importance  for 
Russia;  and  this  choice,  which  satisfies  all 
the  conditions  requisite  to  accomplish  the 
object  of  an  establishment  destined  to  exert  a 
powerful  influence  over  the  destinies  of  a  vast 
empire,  is  at  the  same  time  a  pledge  of  its 
prosperity  and  an  element  of  success.  The 
purpose  of  the  institution  of  the  imperial  law 
school  is,  to  form,  for  the  whole  extent  of  the 
empire,  jurisconsults,  and  especially  magis- 
trates, versed  in  the  knowledge  of  law  and 
formed  to  the  practice  of  jurisprudence.  Hi- 
therto, the-  Russian  jurisconsults,  with  some 
rare  exceptions,  have  been  formed  by  practice 
abne;^  and,  in  regard  to  their  knowledge, 
limited  almost  exclusively  to  the  forms  of  juns « 
prudence,  they  might  be  compared  with  the 
Praffmatikoi  of  ancient  Greece.  The  law  school 
is  destined  to  fill  the  ranks  of  the  magistracy 
and  of  the  jurisconsults  with  men  penetrated 
by  the  spirit,  the  science,  and  the  sanctity  of 
their  mission.    It  is  this  consideration  of  prac- 


«  Sttmtom  v:  Hatfield,   1   Keen,  358.     See 
Gawnt  V.  Tayhr,2  Hare,  420. 
^  Swale  V.  ^Blner,  6  Sim.  572. 


tical  interest  irhkh  has  caaaed  Che  school  of 
law  to  be  pkced  within  the  attributions  of 
the  ministry  of  justice.  The  studies  of  pupils, 
however,  are  io  a  more  special  manner  to  be 
directed  to  a  knowledge  of  the  functions  of 
the  senate,  which  is  the  most  eminent  and 
most  important  judiciary  body  of  the  empire* 
This  consideration,  added  to  that  of  the  divi* 
sion  of  casts  recognised  by  the  constitution  of 
the  empire,  explains  the  disposidon  of  the 
statute,  which  declares  those  young  men  only 
to  be  admissible  to  the  school  of  law,  who 
belong  to  the  Russian  nobility. 

The  foUowing  is  a  succinct  account  in  detail 
of  the  internal  organization  of  this  scientific 
eatablishment 

The  pupils  are  either  supported  at  the  ex- 
pense  of  the    government,  {Inntrsiers  de  la 
j  coacroniie,)  or  at  their  own  expense  {pension" 
^nairesj)  and  both  classes  are  lodged  in  the 
school,  m  order  that  their  education  and  their 
conduct^  as  well  as  their  instructions,  may  be 
j  subjected  to  the  proper  superintendence  and 
I  direction.    The  school  is  a  true  judicial  semi- 
'nary;    but   no   other   establishment   in    the 
I  universe  can  be  compared  with  it,  in  point  of 
'  magnificence  and  sumptuousness.    The  school 
has  its  church,  its  ministers  of  religion,  its 
I  physicians,  its  police,  its  regents  for  each  class. 
Its  chancery ;  in  one  word,  all  the  personnel  ne- 
I  cessary  to  a  complete  administration.    All  the 
i  persons  employed  in  the  ii|stitution  are  under 
i  the  orders  of  the  director,  who  is  a  counsellor 
of  state  in  ordinary  service,  M.  de  Poschmann. 
The.  special  direction  of  the  scientific  department 
is    confided  to  an  inspector,  the    Baron  de 
Wrangell,  who  is  also  a  counsellor  of  state. 

The  pupils  of  the  school  of  law  are  to  receive 

all  the  principles  of  the  intellectual  and  moral 

,  instructions,  as  much   as  possible,  within  the 

1  school ;  for  the  principal  object  of  the  establish- 

i  ment  is  to  obtain  a  jierfect  unity  of  views  and 

,  tendencies  ;  and  this  end  would  be  impossible, 

if  the  divers  influences,  which  must  become 

.  deeply  rooted  in  the  mind  of  joung  persons  of 

;  a  certain  age,  by  a  residence  m  a  great  city  like 

'  St.  Petersburffh,  were  allowed  to  subsist.    It  is 

therefore  established  as  a  principle,  that  none 

but  young  men  of  such  an  age,  as  gives  the 

assurance  of  an  entire  purity  of  manners,  and 

of  an  entire  facility  in  yielding  themselves  to 

the  doctrines  taught,  can  be  admitted  to  the 

imperial  school.    The  age  of  admission  is  fixed 

I  at  twelve  years.    The  conditions  of  intellectual 

aptitude  consist  in  an  acquaintance  with  the 

I^tin  language,  and  with  the  most  important 

modem  languages,  (as  the  French  and  German,) 

with  history,  geography,  and  mathematics. 

The  pupils  of  the  school  (the  number  of 
which  is  fixed  at  one  hundred  and  fifty)  are  dis- 
tributed into  six  classes,  besides  a  preparatory 
class,  destined  to  those  of  the  newly  admitted 
pupils  who,  though  thev  give  the  best  proofis 
of  capacity,  are  notwitnstanding  deficient  in 
some  of  the  prescribed  branches  of  study- 

The  duration  of  the  course  of  each  class  is 
fixed  at  one  year ;  so  that  the  complete  course 
of  studies  lasts  six  years.    The  pupils  who  an- 
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mia%  Imye'tlte  tehool,  after  hartny  w.— «-«. 
flifiw  coovse,  perform  a  noriciate  of  at  leait  sis 
yamiii  jodicial  practice. 
.  In  thB.pnpttntoTy  class  are  tavgl&t  the  Rm* 
^n,  LAtin,  German,  and  French  languages, 
jiwtorf  ,  geography,  and  mathematics.  The  re- 
ligioas  mstructions,  and  the  schools  of  music, 
of  design,  and  of  calligraphy,  are  frequented  by 
all  tibe  classes. 

In  thersixth  class,  the  studies  commenced  In 
the  prelirainary  class  are  continued  in  a  more 
Jhorough  manner,  with  the  addition  also  of  ths 
ixreek  language.. 

I|i  the  fifth  class,  besides  these  different 
branches  of  study,  the  English  language,  the 
physical  sciences,  and  natural  history,  are 
taught.    ,  ,  ' 

A  knowledge  of  aU  these  modem  Itnguagea 
IS  generaUy  acknowledged  as  neeessary  to  earn* 
plete  the  education  of  a  finished  jurisconsult; 
I?  It  i«  especially  indispsnsable..  in  Bnssia, 
where  the  habits  of  the  highMr  classes  of  society 
have  in  some  sort  naturaliasd  idl  the  lancuMres 
of  the  globe.  *^* 

In  the  fourth  class,  the  study  of  phflosophT 
and  statistics  is  commenced. 

When  the  school  was  first  established,  it  was 
iouna  impopsible  to  organize  anymore  than 
these  four  inferior  chases,  dsroted  to  the  pre- 
liminary  studies;  with  the  third  class  atone, 
the  study  of  law  was  to  commence. 

But  the  Prince  d'OIdenburgh  desired  much 
to  see  the  pupils  of  ^  fourth  class  initiated  in 
the  studies  destined  to  form  (|io  objca  of  their 
career;  and,  by  bis  express  order,  a  course  of 
introduction  to  the  study  of  law  was  given  by 
the  writer  of  this  notice,  who  was  invested  witn 
ttje  professorship  of  the  encyclopaedia  of  law. 
The  text  of  his  lectures  will  be  published  forth- 
with 


Ilk  the  last  etass,  tauiSfy,  the  puplli  receive 
iusttiielioBifi  the  fewof  seiffnorial  jurisfietiom^ 
:in  procedure,  in  legal  asedicinej  mnmeial  htw, 
thelawofpdke,admifiiBtrative'law,  the  pro- 
viaeial  favwa  di  copufties  ineorporated  widt 
Rusna,  (for  example,  the^Gcmair  law,)  and, 
UttUy,  in  mathematics  apfdied  to  law.  The 
principal  ofajeet  of  the  labours  of  this  last  dasa 
M  jndicul  practice  ft  for  the  young'men  of  tfds 
class  are  to  enter  immediately  upon  the  ezereiae 
of  judiciBry  ^lanolbtts. 

The  pltti  of  the  imperial  schodl  b  perfectly 
adapted  to  the  wants  of  Russia;  hut  A  is  not 
defimtively  setded,  so  for  at  least  as  to  preclude 
the  introductkm  of  such  fhangee,  as  experience 
may  show  to  be  useful. 

llie  imperial  school,  we  thiidc,  will  soon 
create  for  itself  relations  of  scientific  commerce 
with  learned  Europe,  and  will  form  a  sort  of 
juridical  academy,  which  will  receive  with  seal 
the  labours  submitted  to  it  by  foreign  jam- 
consults. 

SELECTIONS  FROM  C0B:RBSP0N. 
DENCE. 

LAMD«OWNI»'d  B^MCDY  AGAINST  RAILWAY 
COMPANY. 

lb  the  Edkw  qf  the  Legal  Observer. 

SiRih-I  am  the  incumbent  of  a  smaU  ^ymg 
under  secmestiation  foe  debt. ' 

Since  tne  sequestration  was  issued,  I  received 
the  usual  notice  from  a  railway  company  of  the 
intention  of  making  their  railway  across  part  of 
the  land  attached  to  my  living,  and  requesting 
my  assent  or  dissent. 

Since  the  passing  of  the  apt,  the  company 


benefice  tilt  his  claim  is  paid ;  he  can  have  no 
authority  to  dispose  of  tne  freehold  vested  in 
me  and  my  successors.  I  am  not  aware  that 
he  has  done  anything  herein. 

PRKSOYTER  EoBNS. 


Mffi^u  •V-  xi.      i.         ,  .     -  ^*^®  entered  upon  my  land,  and  are  now  cx- 

witn  tbis  year,  therefore,  the  pupds  began  cavating  the  soil  without  the  slightest  commu- 
W  SS  iST^^c  r*^]^*  "^'"'^^  ?^^^^  ^^"^^  cation  with  me,  as  to  compensation.  I  am  too 
I3^i«f3  «»u  •*?^^?®'^^'  counsellor  of  state,  poor  to  take  an  opinion  in  the  regular  war. 
^Sir*    *u^^  department  of  Roman  law,  WiU  one  of  your  reidere  kindly  inform  i^ 

?f^*i!?  5*^?  ^"^  loatitirtes  of  Justinian,  what  remedy  I  have  in  this  case?  It  win  be 
^•«L  ?f  .  1  '  ***«  P?Pi^«  continue  the  I  recollected  that  the  sequestrator  is  only  autho- 
wwiy  ot  foseign  languages,  history,  geography,  rized  to  receive  the  usual  emoluments  of  the 
mathematics,  philosophy,  and  statistics;  but  * 
tney,  at  the  same  time,  attend  a  course  of  the 
encvclopaedia  of  law,  a  course  of  Roman  Uw, 
of  the  history  of  the  Russian  law,  and  a  course 
of  political  economy.  As  to  the  course  of  re- 
npous  instruction  end  the  fine  arts,  it  has 
Jteady  been  remarked,  that  they  are  frequented 
by  all  the  cksses  of  the  law  school. 

In  the  two  last  classes,  the  philosophical 
studies  are  pursued,  but  the  time  devoted  to 
them  IS  naturally  more  limited ;  and  historical 
studies  are  particularly  attended  to. 

In  regard  to  the  special  studies  of  law,  in- 
stmetion  is  given,  in  the  second  class,  in  the 
Roman  law,  and  in  the  following  designated 
parts  of  the  national  law,  namely:—!^  consti- 
tutional kw,  and  the  law  of  casts ;  2,  adminis- 
trative law  (central  and  provincial  authorities) ; 
3>avil  kw;  4,  criminal  law.  In  this  class, 
•»•,  the  exercises  of  practical  jurisprudence 
are  commenced. 


-r  &  8  VICT. 


RRNT   OF  SMALL  TRNBMENTS.- 

c.  96,  s.  67. 

Sir, — ^AUow  me  to  point  out  an  apparent  in* 
accuracy  in  the  wordiuff  of  the  7  &  8  Vict.  c. 
96,  (the  Act  to  amend  tne  Law  of  Insolvency, 
Bankruptcy  and  Executioa). 

Bv  the  67th  clause  it  is  enacted,  that  the 
landlord  of  a  tenement  let  at  a  weekly  rent, 
shall  claim,  under  an  execution,  not  more  than 
four  weeks'  arreara  of  rent;  and  if  the  teoe- 
ment  be  let  for  any  other  term  less  than  a  year, 
the  landlord  shall  only  claim  during  four  such 
terms  or  times  of  payment* 

It  would  therelisre  aftpear  that  for  a^tenommt 


Unqud^iedPructitioners.'^Biadii^e^  M^ 

let  by  the  half  year^  tfi&  hnUdkl  m2gil  eliiM  t       TRINfTY  TWM  EXAMINATION. 

under  an  execution  four  half  gears'  arrears. 

This  is  an  anomaly,  and  it  is  a  pUy  that^eaMr 

care  is  not  bestowed  upon  the  wording  of  acts 

of  parliament  than  to  permit  such  inaccuracies' 

to  appear  in  our  statute  books. 

In  a  case  before  me  I  have  advised,  Aat  only 
one  Year's  arrears  can  be  claimed  by  the  half 
ywfy  landlord^  on  the  kUlamttg  grounds  '.-^ 
Jlkt  claase  is  prohibitory,  and  ddes  tfot  ereatte 
any  new  rights,  but  merely  restrains  the  exer'> 
cise  of  such  as  were  ]Mre-existing,  and  the  half 
yearly  landlord  cannot  therefore  claim  a  right 
which  did  not  exist  before  the  act  was  passed. 

If,  however,  any  of  ye«nr  snbaeribera  should 
be  of  a  contrary  opinion,  I  should  be  glad  to 
be  fiivoured  with  his  views  upon  the  subject. 

X.  Y. 


UNQUALIFIED  PRACXmONERS  IN 
POOR  LAW  MATTERS. 

Thb  Poor  Removal  Bill  will  b»  further  pvo* 
ceeded  with  next  week«  and  we  recommend  the 
vestry  desks  who  are  sdicitora,  and  other 
members  of  the  profeosion  interested  in  the' 
subject,  to  see  that  the  t^fh  clause  relating  to 
the  appointment  of  a  paM  officer  for  conducting 
the  poor  removals  be  properly  aoMaded,  as  we 
««igg«8ted,  by  restrtetfng'  sodi  proeeedings  to 
petty  sessions,  and  providing  agunst  their  ex- 
tension to  the  quarter  or  general  sessions. 

We  have  deferred  giving  a^  seport  af  the  de- 
cision on  the  demurrer  in  the  caaeof  Tke^QHeem 
V.  Buekaiman,  and  wait  fbr  the  further  hearifag 
when  the  defendimt  is  brought  up  for  judgment. 


BANKRUPTCY  REFORM, 

An  able  pamphlet  has  just  been  published 
by  Sir  George  tlose/ which  is  well  entitled  to 
the  most  serious  aUention.  The  opii^ioiis  of 
this  learned  judge  in  bankruptcy  will  doubtless 
be  weB  considered  in  conmniov  with  the  -  bill 
now  before  parliament.  Sir  George  is  strongly 
opposed  to  the  altirations  whieh  tend  still  far- 
ther to  bring  cases  of  petQr  insolvency  before 
the  same  tribunal  as  our  "  Royal  Merchants." 

We  are  precluded  by  our  arrangements  fbr 
the  present  number,  to  do  more  than  recbm- 
mcnd  the  publication  to  our  readers.  We  hope 
next  week  to  discuss  the  merits  of  the  pamphlet. 


According  to  the  printed  list  for  this  term 
there  are  152  candidates  for  admission  on  the 
Roll  of  Attomies,  and  four  more  have  applied 
for  examination  without  giving  notices  ot  ad- 
mission. Upwards  of  fifty  in  tbe  list  have  been 
already  examined,  and  deducting  the  usual 
proportion  of  absentees,  the  number  will 
prooably  be  about  ninety. 


CHIEF  CLERK  TO  CHANCERY  MASTER. 


•  Remarks  upon  the  Progress  and  Present 
State  of  the  Law  of  Commercial  Bsmk- 
ruptcy,  with  a  few  suggestions  for  its  im- 
pravement.  Bv  Sir  George  Rose,  Judge  in 
Baokraptcy.  Sievens  and  NiNrton,  1846.  Pp. 
34. 


IN  RK  WHITINa. 

Thk  Master  of  the  BoUs  gave  judgment  in 
tMs  matter  oi>  the  38th  instant,  in  which  the 
Lsni  Cilflmesllef  concurred  :  holding,  that  Mas^ 
ter  Lfnch  had  been  irregular  in  deputing  the 
business  of  the  chief  clerk  to  the  junior  or 
copying  clerk.  Ne  order  will  be  made  aV 
ppgwatt;  as  an  intimation  of  their  Lordship's 
opmiOtt  to  the  -Master  will  preWBl  a  vecMrr^nee^ 
ofthe-irragpcdavity.  -, 


APPLICATIONS  FOR  RENEWAL  OF  . 
CERTIFICATES, 

On  ikBLast  Dajf  of  Trinity  Term,  1846. 

1.  Andrew,  William,  41,  Moorgate  Street. 

2.  Bassett,  Thomas  Prichard,  forraeriy  Tho- 
mas Prichard  Popkin,  20,  Pierrepont  Row,  Is* 
lington ;  Nelson  Square ;  and  Brussels. 

3.  Ben^  Edward  Stanhy,  Salford,  Manches** 
ter. 

4.  Beaumont,  Bradeley,  4,  North  Plac^ 
Commercial  Road,  Peckham. 

5.  ly&vis,  Isaac,  24,  St.  James'i  Sauare. 

6.  Florance;  James^  18,  Charing  Cross;  and 
Paris. 

7.  Houseman,  William,  Queen's  Square, 
Bloomsbury. 

8.  Hardy,  Edward  Webb,  219,  High  Hol- 
born ;  Washington  Cottage,  CamberwcTl ;  Wol- 
sington  Place,  Lambeth. 

9.  Hull,  Warner,  Uxbridge. 

10.  Powell,  Horatio  Nelson,  Cheltenham. 

11.  Poole,  Dayid;21,Trevor  Square,  Bromp- 
ton;  High  Seas;  HobartTown. 

12.  Ktman,  Thomas,  Charlotte  Street,  Port- 
land Place. 

13.  Pedder,  James,  Liverpool. 

14.  Sunley;  John,  3,  Westmoreland  Place, 
CSty  Road ;  Newport :  Salop. 

15.  Smith,  Edward  George,  Mferthyr  Tydvir. 

16.  Short,  Charles  Samuel,  Azar  Cottage, 
Clapham  Road ;  Charnngton  ^reet,  St.  Pan- 
eras  ;  Ebury  Street;  Pimfico. 

17.  Vawdry,  William  David,  5,  Vernon 
Place,  Bagnigge  Wells  Road. 

18.  Warretf,  Dairiel,  32,  Park  Street.  Dorset 
Square ;  Great  Russell  Street,  Corent  Garden ; 
Tor  Mabon,  Highwicke;  and  York  Street, 
Covent  Garden. 
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.  Caniidaiti  who  pta$ed  tk§  B9ammatw»»  ^ 

CANDIDATES  WHO  PASSED  THE  EXAMINATION. 
Eastbr  Term,  1846. 


Names  qf  Candidates. 
Batt,  Henry      .        .        •        . 

Birch,  Henrv    .        •        •        . 
Boats,  Charles  .        .        .        . 
Bowen,  Charles  Barrin 
Bramall,  Henry  James  Marmion 
Bramwell,  Thomas  Vicars 
Branson,  Thomas  Sands    • 
Burgess,  John  .        .        .        . 
Carr,  William    .        .        ,.       . 

Channing,  Henry      •        • 
Chapman,  Frederick . 

Chilwell,  Georgo 

Church,  Henry  Francis     .        . 

Clarke,  William 

Cockle,  Henry  .        .        .        , 

Coode,  Edward,  jun. . 

Cowdry,  Nathamel    . 

Crammond,  David  William 
Cross,  Thomas  Plomer  Lewis    . 
Dacie,  William 


Dawbarn,  Robert,  jun. 
Deane,  Edward  Howard 
Dendy,  Samuel  Frederick 
Dpdd,  Henry    . 
Diry,  James 
England,  Charles 
Esara,  William  . 
Faithfull,  Edward  WiUiams 
Falkner,  John  Stringer 
Fellows,  Henry  Butler 

Fmnis,  Robert  . 


Fleetwood,  Thomas  Pernor 

Fox,  Charles  James  . 
Frascr,  Edward  John 

Gartside,  Benjamin    . 

Gee,  Robert 

Gibson,  Charles  Reginald  . 

Gidley,  Robert  Courtenay 
Griffith,  Thomas  Aubrie    . 

Grimley,  Henry 

Harris,  Frederick       .        • 

Heath,  John  Massey . 


7b  whom  Articled,  Assigned,  fye, 

John  Coles  Fourdrinier,  then  of  Dyers'  Hall,  now  of  1,  Scott's 
Yard,  Bush  lAoe— Beaumont  Charles  Luttley,  Dyers'  Hall, 
and  Wandsworth 

Isaac  Last,  Hadleigh,  Suffolk 

Frederick  Bowker,  Winchester 

Robert  Stephens,  Plymouth 

Thomas  Brook  Bridges  Stevens,  Tamworth 

William  Woollam,  Stockport 

Thomas  Branson^  Sheffield 

William  Hannen,  Shaftesburv 

John  Hartley,  Settle  —  George  Dudgeon,  now  Geoi^e 
HartW 

Robert  Uttermare  Bullen,  Taunton— George  Mathias,  Taunton 

James  Johnston,  100,  Chancery  Lane  —  Charies  Henry 
Rhodes,  63,  Chancery  Lane 

Charlea  Handler,  Norwich 

John  Thomas  Church,  9,  Bedford  Row 

Thomas  Tilson,  29,  Coleman  Street  ' 

John  Sandom,  Deptford — William  Sandom,  Deptford 

Edward  Coode,  St  Austell 

Charles  Bayly,  Frome,  Selwood,  Somerset —Charles  Clarke, 
20,  Lincoln's  Inn  Fields 

Thomas  Warry,  New  Inn— George  Warry,  New  Inn 

William  Henry  CrOes,  Surrey  Street,  Strand 

William  Scudamore  Dacie,  Throgmorton  Street—^if  G.  Ste- 
phen, Fumival's  Inn 

Edward  Jackson,  Wisbeach,  St.  Peter,  Isle  of  Ely,  Cambridge 

Edward  Guy  Deane,  Liverpool 

Samuel  Dendy,  3,  Bream's  Buildings,  Chancery  Lane 

Richard  Gibson,  Hexham 

Robert  Fuller  Graham,  Newbury,  Berks 

Charles  Metcalfe,  jun.,  Wisbeach  St.  Peter's,  Cambridge 

William  Wake,  Sheffield 

Edward  Chamberlain  Faithfull,  Winchester 

Francis  Falkner,  Bath 

John  William  Wall,  Devizes  —  Edward  Francis  Fennell,  32, 
Bedford  Row 

James  Robinson,  Southampton  Buildings— Robert  Fits  Fin- 
nis,  late  of  21,  Hart  Street,  Bloomsbuij,  deceased,  and  as- 
signed to  Charles  Gaines,  1,  Carohne  Street,  Bedford 
Square 

Henry  Everett,  Salisbury  —  George  Barnard  Townsend, 
Salisbury 

Robert  Sankey,  Canterbury 

Lawford  Acland,  (formerly  of  7j  Chancery  Lane,  now  of  Bom* 
bay) — Henry  Charles  Chilton,  7,  Chancery  Lane 

Edward  Brown,  Oldham— William  Buckley,  AAfaton-under- 
Lyne 

Cadwallader,  Edwards  Palmer,  Barnstaple— Edward  Sfaearm, 
Stratton,  Cornwall 

John  Widdows,  9,  Copthall  Court — John  Robinson  Gibson, 
9»  Copthall  Court 

John  Honeywood  Townsend,  Honiton 

Edward  Stephens,  Lhindaffe  —  lliomas  Judkins  Clarke, 
Bishopsgate  Church  Yard 

Charles  \Varren,  Market  Drayton 

Henry  Witton  Tyndall,  Birmmgham 

George  Vincent,  (formerly  of  9,  King's  Bench  Walk,  then  of 
1,  Paper  Buildings,  and  afterwards  of  9*  King's  Bench 
Walk 
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Hichens,  William,  jun. 
Hickfl,  Leonard  Hopwood . 
Hodgson,  George 
.Holmes,  Rd.,  jnn. 


Jones,  Thomas  .... 
Jones,  William  Halse  Gatty 
Lawrence,  George  • 

Long,  Walter  Searley        .        • 

Maddock,  Samuel  Horace  Clarke 
Manby,  Edward,  jun. 
Mason,  Charles 
Miles,  Thomas,  jmi. 

Moon,  William 
Morris,  Price    . 
Mote,  Edward  . 
Newman,  Samuel 
Peake,  Frederick 
Peake,  Henry    . 
Perham,  Jomi  Isaac 
Phillips,  John  William 
Phipps,  Thomas 
Pope,  John  Woodford 
PoweU,  Edward  Howell     . 
Prance,  Conrtnay  Connell 
Quck,  Hemy  Bnmnard    . 
Robinson,  Thomas    . 
Rodgers,  Henry        • 
Sharp,  James   ..... 
Shepherd,  Thomas  Richard 
Sherring,  Joseph  Brodribb,  jun. 
43huttieworth,  Samuel 
Smith,  John  Bridgeman 
Smith,  Ralph  Blackelock  .. 
Spickett,  John  ..... 
Stedman,  John 
Sworder,  Thomas,  jim. 

Tomlin,  James  Robinson  . 

Turner,  John 

Uhthoff,  Edward 
Watson,  George  Steward  . 
Weigall,  John  Charles  Edwards 
Wenden,  George 
Weymonth,  Thomas  Wyse 
Wheat,  John  James  . 
Wilde,  John  Thomas 
Wilkin,  Charles 
Wilkinson,  Samud,  jun.    • 
Wilson^  Benjamin     « 
Wilson,  James,  jun.  . 
Wilson,  William  Wilfred  ,. 
Wright,  John  Kyme 


William  Hichens,  St.  Ires 

Leonard  Hicks,  Gray's  Inn 

Richard  Jennings,  Great  Driffield. 

Richard  Holmes,  Arundel— Thomas  Carington  Campbell,  21, 

Essex  Street 
John  Jones,  Chorley— Edward  Dakin  Stanton,  Chorley 
William  Jones,  Ci^sby  Square 
Frederick  John  Reed,  59,  Friday  Street 
Samuel  Long,  Portsea—  Nicholas  Gedye,  14,  George  Street, 

Mansion  House 
Arthur  John  Knapp,  Bristol 
William  Manby,  Wolverhampton 
Adlard  Welby,  Uttoxeter 
Samuel  Miles,  (late  of  Leicester,  deceased) —  Roger  Miles, 

Ijeicester 
William  Harris,  5,  Stone  Buildinffs,  Lincoln's  Inn 
Thomas  Hughes,  Astrad,  Denbigh 
David  Williams  Wire,  St.  Swithin's  Lane 
Harvey  Gem,  Lincoln's  Inn  Fields 
Thomas  Clarke,  43,  Craven  Street- Robert  George  Clarke 
Goddard  Jackson,  Wisbech 
Thomas  Hamlin,  Redhill,  Wrington 
lliomas  G Wynne,  Haverfordwest 
James  Henry  Frederick  Lewis,  28,  Essex  Street,  Strand 
John  Daw,  Exeter 
Thomas  Farmery,  Ripon 
Alfred  Rooker,  Plymouth 
James  Dyer,  27,  Ely  Place 
Frederick  Crabb,  Rugeley 
Thomas  William  Rodgers,  Sheffield 
James  ^haldecott  Shi^,  Southampton 
John  Ashton,  Warrington 
Samuel  Cary,  Bristol 

Henry  Seymour  Westmacott,  28,  John  Street,  Bedford  Row 
Henry  SeweU  Stokes,  Truro 
Albert  Smith,  Sheffield 
James  Dolman,  Clifford's  Inn 

William  Holmes,  25,  Great  James  Street  ^ 

Thomas  Sworder,  sen.,  Hertford— George  Debenham,  Salters 

Hall,  St.  Swithin's  Lane 
Ottiwell  Tomlin,  Richmond— James  Williamson,  4,  Verulam 

Buildings 
Richard  Bushton  Preston— Joseph  Parkes,  21,  Great  George 

Street,  Westminster 
Robert  Bartlett,  Chelmsford 
Joseph  Hcapy  Wataon,  73,  Basinghall  Street 
Thomas  Henry  Dixon,  5,  New  Boewell  Court 
Richard  Tabram,  Cambridge— John  Visard,  Dursley 
Issac  Weymouth,  Kingsbridge 
John  Wheat,  Sheffield 
James  Thomas  Woodhouse,  Leominster 
James  Wilkin,  217,  Piccadilly 
John  Foster,  WalsaU 
William  Pkter  Bartlett,  Nicholas  Lane 
Joseph  Mallaby,  Liverpool 
William  Beamont,  Warrington 
John  Wright,  7,  Rathbone  Pkce,  Oxford  Street. 


RECENT    DECISIONS  IN  THE  SUPE- 
RIOR COURTS. 

KEPOBTED  BT  BARS.I8TERS  OF  THE  SEVERAL 
COOBTS. 

'Ffcc^CtanctHor  of  CFnal&i<^* 

PARTIBB.— MARBIBD   WOMBN. 

4fttr  m  eomtraet  for  saU  of  an  estate,  the 


wife  of  the  vendor  obtained  possession  of 
several  of  the  deeds  relating  to  the  title, 
which  she  refused  to  part  with,  on  the 
ground  that  she  had  some  claim  upon  the 
property,  in  consequence  of  which,  as  was 
alleged,  the  purchase  could  not  be  completed. 
Held,  that  she  was  improperly  made  a 
party  to  a  biilfor  specific  performance. 

This  was  a  demurrer  filed  by  the  defend- 
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Stiperior  CDmi$:  Vktfi^Ckmmihr^'^Qmeti^'*  Mmtk, 


ant^  Harriet  Bradsfaaw,  to  a  bill  for  tke  necific* 

dormance  of  a  contract  entered  into  by  bar 
)and  for  tbe  sale  of  eertaxn  limekttna  at 
ifwisbam.    Tbe  bHl  stated  that  in  pursuance 
of  tbe  contract,  an  abstract  bad  been  delivered 
wbicb  bad  been  eacamined  witb  tbe  deeds«  but 
tbat  subsequently  to  sucb  examinatioo,  tbe 
wife  bad  obtainea  possession  of  several  of  tbe 
title  deeds,  wbicb  sbe  refused  to  deliver  u^  al- 
leging tbat  sbe  bad  some  claim  upon  tbe  pro- 
perty; and  tbe  bill  charged  that  ttiedefenaaoty 
tbe  wife,  claimed  to  be  entitled  to  some  cbarga 
upon,  or  interest  in,  the  estate  for  bar  separate 
use,  «nd  to  bold  the  deeds  in  right  ot  such 
cbajge  or  interest.  '  Tbe  bill  also  charged  tbat 
sucb  alleged  chaise  and  intete«t»  if  any,  was 
created  bv  her  husband  subsequently  to,  and 
witb  full  knowledge  by  the  defendant,  Harriet 
Bradshaw,  of  tbe  contract  with  tbe  plaintiff, 
and  in  order,  if  possible,  to  defeat  such  con- 
tract ;  but,  that  u  it  should  appear  tbat  she 
was  entitled  to  have  a  sum  for  ber  separate  use 
raised  out  of  tbe  estate,  then  tbat  a  sufficient 
part  of  tbe  purchase  ought  to  be  applied  in 
payment  of  such  sum.    And  it  prayed  tbat  tbe 
defendants  might  answer  the  bill,  and,if  neces- 
sary,  they  might  ba  ordered  to  answer  tbe 
same  separate  and  apart  from  each  other;  and 
that  the  defendant,  tne  husband,  might  be  de- 
creed specifically  to  perform  the  agreement, 
&c.,  to  Qo  all  necessary^  acts  for  tbe  purpose, 
and  especially  to  ddiver  up,  or  cause  to  be  de- ! 
livered  up,  by  the  other  defendant,  or  any  other '  opinion  of  this  court 
person  in  whose  possession  the  same  might  be,        - 
tbe  deeds  so  alleged  to  be  taken  possession  of 
by  ber,  and  all  other  deeds  relating  to  the  pro- 
perty ;  and  that  it  might  be  deckred  that  tbe 
alleged  claim  of  tbe  defendant,  Harriet  Brad- 
shaw, was  subject  to  tbe  plaintiff's  contract,' 
and  that  her  alleged  claim  did  not  entitle  ber 
to  retain  the  deeds  taken  possession  of  by  ber, 
and  that  she  might  be  decreed  to  deliver  them 
•up  to  the  plaintiff,  and  to  release  tbe  estate 
from  all  chum.    The  demurrer  was  for  want  of 
equity. 

Mr.  Stuart  and  Mr.  Steere  [or  tbe  demurrer. 

Mr.  Bethell  and  Mr.  Toiler  contrL 

Tbe  Ftce-  CkanceUor  said  be  thought,  if  tbe 
bill  had  stated  distinctly  that  tbe  husband  was 
about  to  make  some  conveyance  of  tbe  property 
for  tbe  benefit  of  bis  wife  wbtch  would  have 
tbe  effect  of  preventing  him  from  performing 
bis  contract  with  the  purchaser,  that  might  be 
a  reason  for  filing  a  bill  against  tbe  wife  to  re- 
strain ber  from  taking  such  conveyance.  In 
that  case,  both  might  be  made  parties.  But 
bis  honour  said  he  did  not  think  enough  was 
stated  on  this  bill  for  the  court  to  grant  an  in- 
junction. It  appeared  there  was  some  practical 
diflicuUy,  in  consequence  of  tbe  wife  having  got 
noasession  of  tbe  tiUe  deeds ;  but  tbe  court 
bad  nothing  to  do  witb  such  disputes ;  and 
when  tbe  decree  was  made  in  the  cause  for 
sptcific  perforraanoe  against  tbe  busbuid,  and 
be  was  compelled  to  deliver  up  tbe  deeds,  tbe 
wife  would,  perhaps,  when  be  was  in  prison, 
deem  it  right  to  deliver  up  tboee  now  retained 
by  her. 


It  i^peared  tbat  the  wi£l  did  ant  ckua 
actual  interest  in  tbe  propec^,  and  tbe  ^1 
tiff  did  not  state  with  suflioient  definiciv 
wbat  interest  the  ^e  ba4 ;  .but  sbeioek  upon 
herself,  without  having  any  interest,  to  bold  the 
title  deeds  in  ft  manner  jiot  credilable,  •&  ibe 
bops  of  getting  some  part  of  the  purehaoe 
monev.  ThQ  demurrer,  must  thereure  bo^« 
lowea. 

Mu$tim  V.  Bradshaw.    April  28tb,  1846. 


Qnectt's  tSewl. 
(Before  £be  Four  Joc|ge«-) 

PBACTICB.— AFFIDAVIT. — ^JUBAT. 

S(,J7te  jurat  of  an  qfidavtt  sworn  before  a  i 
I  nUssionerin  the  cowttry,  (Ai  whtch  a  certio' 
rari  to  bring  up  an  -order  of  sessions  was 
granted,  omifted  the  words  **  before  me.** 
Held  that  the  defect  was  fatal  to  the  ctfr 
davit, 
Semble,  that  where  an  qfidaoit  is  swoms  ha^ 
fore  ajud^e  at  chambers,  the  orimaryfam 
<f  the  jurat,  *^  sworn  ^  the  above-named 
drfendani,  ^c.  at  miy  chamber^BoWs  Gmh 
dens.  Chancery  Lane,  this  IM  d^f^j/N^ 
vember,  1844.— £.  H.  Alder^fmi'  is  j||L. 
dent* 


On  the  4th. of  April,  1844,  a  writ  of  ' 

rort  bad  been  obtained  to  bring  up  sn  order  <€ 

a  case  having  been  reserved  for  the 

this  court.    Tbe  affidavit  of  noliee 

to  tbe  magistcates  to  api%  for  tbe  writ  of  oep- 

tiorari  was  sworn. before  a 


tbe  country,  and  did  not  contain  tbe  i 

tbat  it  was  sworn  before,  him,. the  words  in  tbe 

jurat "  before  me"  were  omitted. 

A  rule  nisi  bad  been.obtained  for  qoasfaing 
tbe  writ. 

Mr.  Neale  showed  canae. 

This  case  was  moved  on  the  authority  of 
Begina  v.  Bloxham,?^  and.the  circumstaness  aie 
the  same  in  both  cases,  but  the  authority  of 
tbat  case  has.  been  shaken  by  a  late  case  in 
tbe  Exchequer,  Empey  y,  Kinyj^  there  an  affi- 
davit in  support  of  a  role  for  an  attacbnent 
was  sworn  before  a  judge  at  cbamben,  and 
the  jurat  was  "sworn  by  the  aboveHBoaned 
defendant,  &c.,  at.  my  chambers.  Rolls  Gar- 
dens, Chancery  Lane,  this  19tfa  ^-^  ^^ 
vember,  1644.  £.  H.  Alderson."  Tliecaseof 
Begiina  v.  Bloxham  was  tbereerpressly  bmugbt 
under  tbe  consideration  of  the  court,  and  tiny 
held  the  affidavit  tabe  sufficient,  and  said  tiist 
it  was  consistent  with  the  practice  wbidi  uni- 
versally prevailed..  The  omisBskm  of  the 
words  "  before  me"  must  either  make  the  affi^ 
davit  a  nullity,  or  it  can  only  amount  to  an 
irregularity.  It  is  not  a  nul&ty,  because  the 
jurat  is  not  a  necessary  part  of  an  affidarit  in 
support  of  an  assignment  of  peijury.  Rev  v. 
Emden,""  and  in  ex  parte  Smith,*  Pattmon,J., 
allowed  a  jurat  to  oe  amended.    If  tbe  omis- 


•  29  L.  O.  209;  1  N.  S.  C.  370. 

^  14  L.  J.  Excheq.  46. 

<  0  East,  437.  *  2  Oowl.  aV- 


Superior  OmtU : 

8MI1  merely  amounts  to  an  iorc^gvlanty,  it  is 
xiow  too  Is^  to  make  the  objectbn,  because 
nearly  two  years  have  elapsed  since  tlie  cer- 
tiorari was  ^rnmted. 

Mr.  PHUunore,  contrii^  was  not  heard. 

Lord  Denman,  C.  J.  I  think  the  case  of 
Sqfina  v.  Bhxam^  was  rightly  decided ;  that 
I  was  very  fully  argued,  and  all  the  autho- 


i'«  JBfiocft.— Q.  B.  Praetiee  Court.—Common  Pleas. 
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lilies  on  the  subject  were  brought  under  the 
consideration  of  the  court.  It  does  not  appear 
to  me  to  be  inconsistent  with  the  case  of 
Smpeif  V.  Kittfff  because  there  the  Chief  Baron 
i^pears  to  have  said  that  the  omission  of  the 
words  "  before  me"  might  be  a  good  objection 
where  the  affidavit  is  sworn  before  a  commis- 
flioaer  in  the  country,  but  that  the  practice  is 
different  where  it  is  ewom  before  a  judge  at 
chambers. 

Hie  affidavit  does  not  in  this  case  appear  to 
have  been  sworn  before  any  one.  Time  may 
oyperate  as  a  waiver  of  an  irregularity,  but  this 
is  not  a  mere  irregularity. 

Mr.  Justice  Patteson.  I  think  Regma  v. 
BUmham  was  rightly  decided,  and  that  there 
is  no  ground  for  us  to  overrule  it.  The  Chief 
Baron  seems  to  dmw  a  distinction  between  an 
affidavit  sworn  before  a  judge  at  chambers  and 
one  sworn  elsewhere. 

Rule  absolute. 
T%e  Qsees  v.  Norbury    Easter  Term,  1846. 


Euan's  IScnrt  practice  €ouxU 

niKBOrLARITT. APPEAL   FROM  DKCIBION 


>ir 


or  JUDOB   AT  CHAMBERS. 


a  summons  to  set  aside  proceedings  for  ir- 
regularity  he  dismissed  by  a  judge  at  cham-^ 
hers,  upon  the  ground  that  the  application 
is  too  late,  the  court  will  not  interfere, 

Lusk,  on  the  2ad  of  May,  obtained  a  rule 
calling  upon  the  plaintiff  to  show  cause  wh^ 
the  service  of  the  writ  of  summons,  the  affidavit 
of  sych  service,  and  the  appearance  entered  by 
the  phdntiff  for  the  defendant,  and  all  subse- 
€^aeai  proceedings  should  not  be  set  aside  for 
irregularity.  The  affidavit  in  support  of  the 
TUk  statedf  that  the  appearance  was  entered  on 
the  2nd  of  March,  and  that  on  the  Qth  an  ap* 
plicslion  sim^br  to  the  present  was  made  by 
summons  to  Cresswell,  J.,  at  chambers,  but  his 
lordship^  thinking  that  the  application  was  too 
lat^  dismissed  iu  It  was  submitted  that  the 
ap^cation  was  in  time  ;  Neumham  v.  Hantuiy, 
5  Dowl.  25^;  Cumming  v.  Mcin^  5  Scott»  149 ; 
and  that  the  court  would  therefore  interfere. 

Csrrte  cow  showed  cause,  contending  that 
the  jud^e  at  chambers  having  decided  that  the 
ap]^cation  was  too  late,  the  court  would  not 
review  his  decision.  Tadman  v.  fVood^  4  A.  & 
£.  lOU. 

Lush.  Tadman  v.  Lee  is  distinguishable. 
There  the  judge  decided  that  the  application 
was  in  time«  and  made  an  order ;  whereas,  in 
the  present  case  he  refused  to  entertain  the  ap- 
plictoon. 

WiffkinuM,  J.    We  consider  that  making  no 

«  29.L.  O.  209;  1  N.  S.  C.  370. 


order  is  the  same  thing  as  making  an  order  to 
that  effect.  Ilie  case  cited  is  an  express  autho- 
jity  that  when  appHcattons  of  this  kind  are 
made  to  a  judge  at  chambers,  any  question  as 
to  whether  they  are  made  in  time  or  not,  is  en- 
tirely within  his  discretion.  That  case^  thers- 
fore«  is  direcUy  in  point. 

Rule  discharged  with  costs. 
Lmae  v.  Neumum.    Easter  Term,  1846. 


ARBITRATOR  6   NOTES. 

•,y^%e  court  wiU  net  look  at  the  not'.s  of  an 
r^    arbitrator,  rCor  at  a  copy  of  them  tferi- 

fikd  either  by  an  affidavit  of  the  arbitrator 

or  hie  clerk, 

A  CAUSE  and  all  matters  in  difference  were 
referred  to  a  barrister,  and 

Addison,  upon  showing  cause  against  a  rule 
to  set  aside  the  award,  was  about  to  read  a 
copy  of  the  arbitrator's  notes,  verified  by  his 
dm;  when 

Martin,  Q.  C,  {Rem  was  with  him,)  sug- 
gestsd  that  this  was  irregular.  A  copy  of  the 
notes  clearly  could  not  be  evidence,  and  the 
reception  of  an  arbitrator's  notes  in  any  shape 
would  furnish  a  pecedent  which  might  lead 
to  great  inconvenience.  In  this  particular  in- 
stance there  was  no  object  whatever  in  exclud- 
ing the  notes,  but  it  was  thought  right,  on 
behalf  of  members  of  the  bar,  not  to  allow 
them  to  be  received  without  observation. 

Coleridge,  J.  A  copy  of  the  notes  is  cer- 
tainly not  evidence,  and  to  receive  them  in  this 
shape  would  break  in  upon  the  rule  observed 
by  genUemen  of  the  bar  of  refusing  to  make 
an  affidavit  with  respect  to  what  takes  place 
upon  arbitrations. 

Addison  then  said  that  the  learned  arbitrator 
in  the  present  instance  was  quite  willing  that 
the  original  notes  should  be  produced,  and 
that,  if  the  court  would  receive  them,  they 
should  be  furnished. 

His  lordship,  however,  said  that  they  ought 
not  to  be  received. 

Doe  d.  Haxby  v.  Preston  and  another.  Easter 
Term,  1846. 

Common  V^t&t. 

©ISTRINOAS.— AFFIDAVIT  FOR. 

In  support  of  an  application  for  a  distringas, 
it  is  not  enough  that  the  affidavit  states  in- 
quiries and  service  to  have  been  made  at 
the  place  of  business  of  the  defendant,  and 
that  he  cannot  be  found  elsewhere,  where  the 
object  is  to  compel  an  appearance  :  but  for 
the  purposes  of  outlawry  such  an  qgidavit 
is  suficient. 

Kinglake,  Be^eant,  applied  in  this  case  for 
a  distringas  against  the  defendant  Allen*  The 
affidavit  on  which  be  moved  stated  the  several 
calls  to  have  been  made  at  the  "  wsurehoiiee 
and  place  of  business"  of  the  defendant  wheie 
service  of  the  writ  was  effected  on  a  derk  who 
said  that  the  defendant  was  in  the  country  and 
his  retam  uncertain.    There  was  also  a  stato- 
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ment  that  every  attempt  had  been  unsuccess- 
foUy  made  to  find  the  defendant,  or  any  place 
where  he  had  resided.  In  support  of  the  ap- 
plication, the  cases  of  Grtiumy  y.  Tkom,  5 
DowL  544,  and  Nugee  v.  Swinford,  9  Dowl. 
1038,  were  referred  to. 

Tindal,  C.  J.  Enough  appears  to  entitle 
you  to  a  liistringas  for  the  purposes  of  out- 
lawry^ for  your  affidavit  states  that  the  defendant 
cannot  be  found  at  all ;  but  whether  you  are 
entitled  to  it  for  the  purpose  of  compelling  an 
appearance  is  another  question.  You  may 
take  the  writ  for  the  purposes  of  outlawry  if 
you  like. 

Writ  granted  accordingly. 

"Rock  and  others  v.  Allen  and  another, 
Easter  Term,  1846. 

1EzrStq[Ufr. 

RAILWAY  8CHEMJ&.~FICTITI0US  SCRIP. 

The  directors  of  a  railway  scheme  having  de^ 
termined  not  to  issue  scrip,  the  projector  of 
the  scheme  and  the  secretary,  without  the 
sanction  of  the  directors,  altered  the  form 
of  the  scrip  certificate  so  as  to  make  it 
issuable  by  the  secretary  alone,  Thede^ 
fendant,  who  was  a  jobber,  sold  to  the  plain- 
tiff some  of  the  scrip^  thus  signed  by  the 
secretary,  and  the  plaintiff  after^rdsfind^ 
ing  it  to  be  fictitious,  brought  an  action  to 
recover  back  the  mottey  paid.  Held,  that 
the  proper  question  for  the  jury  was, 
whether  the  plaintiff  contracted  to  buy 
genuine  scrip,  or  only  such  scrip  of  the 
company  as  was  then  in  the  market* 

This  was  an  action  of  debt  for  money  had 
and  received  to  the  plamtiff's  use.  The  de- 
fendant pleaded  that  he  was  never  indebted. 
At  the  trial  before  Pollock,  C.  B.,  at  the  sittings 
at  Guildhall,  it  appeared  that  one  Curline  was 
the  projector  of  a  railway  scheme  called  the 
Kentish  Coast  Railway,  and  that  he  procured 
certain  persons  to  lend  their  names  as  directors, 
he  undertaking  to  bear  the  preliminary  ex- 
penses. There  were  numerous  applications  for 
shares,  and  about  18,000  were  allotted;  but 
the  directors  finding  that  only  600/.  was  paid 
into  their  banker's  on  account  of  deposits,  de- 
termined not  to  issue  scrip,  thinking  it  would 
be  wrong  to  throw  the  burden  of  the  scheme 
on  the  few  persons  who  paid  the  deposits. 
Curling  was  dissatisfied  with  the  determination 
of  the  directors,  and  in  conjunction  with  one 
Richards,  whom  he  appointed  secretary,  but 
without  any  authority  from  the  directors,  got 
an  engraver  to  alter  the  form  of  the  scrip  certi- 
ficate, so  as  to  make  it  issuable  by  the  secretary 
alone.  The  scrip  was  accordingly  issued, 
signed  by  Richards  alone,  and  without  the 
sanction  or  authority  of  the  directors.  The  de- 
fendant was  a  jobber  and  dealer  in  shares,  and 
on  the  1 1th  and  17th  of  April  he  sold  to  the 
phuntiff  some  of  this  scrip  for  the  settling  day 
on  the  30th  May.  The  scrip  was  at  that  time 
**_*pwn>wro,  but  the  scheme  having  been  af- 
terwards abandoned,  the  plaintiff  brought  the 
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present  action  to  recover  the  money  paid  to  the 
defendant  for  the  purchase  of  the  scrip,  on  the 
ground  that  as  the  scrip  was  fictitious  there 
was  a  failure  of  consideration.  It  was  objected 
on  the  part  of  the  defendant,  first,  that  as  the 
scrip  was  sold  in  the  ordinary  course  of  dealing 
the  defendant  was  not  responsible  inasmuch  as 
he  did  not  guarantee  it  to  be  genuine ;  secondly, 
that  the  signature  of  the  secretary  was  binding 
on  the  directors,  and  therefore  the  scrip  was 
valid.  The  learned  judge  told  the  jury  that  a 
jobber  stood  in  the  same  situation  as  a  mer- 
chant or  any  other  person  selling  goods,  and 
that  if  the  scrip  was  fraudulent  and  fictitious, 
the  plaintiff  was  entitled  to  recover.  The  jury 
found  a  verdict  for  the  plidntiff,  with  4301. 
damages. 

Martin  had  obtained  a  rule  calling  on  the 
plaintiff  to  show  cause  why  a  new  trial  should 
not  be  had  on  the  ground  of  misdirection.  He 
submitted  that  the  learned  judge  should  have 
left  it  to  the  jury  to  say  whether  the  bargain  of 
the  plaintiff  was  for  real  scrip,  or  whether  it 
was  only  for  such  scrip  of  the  "  Kentish  Coast 
Railway,"  as  was  then  in  the  market. 

Jervis,  J.  Chambers  and    H.  Hill,  showed 
cause.    The  plaintiff  is  entitled  to  retain  the 
verdict.      He  directs  the  defendant   to   buy 
"  Kentish  Coast  scrip,"  but  the  defendant  buys 
what  turns  out  to  be  spurious.    If  a  party  con- 
traeted  to  purchase  casks  of  brandy^  and  he 
finds  on  delivery  that  the  casks  are  filled  with 
.water,  he  would  be  entitled  to  recover  back  the 
money  paid.     It  is  different  from  the  purchase 
of  a  specific  chattel,  as  for  instance,  a  "  smoke 
consuming  fiimace,"  which  may  be 'either  a 
name  or  a  description  of  the  power  of  the  ma- 
chine.    The  case  resembles  that  of  a  party 
I  bujring  forged  exchequer  bills,  or  where  a  per- 
son discounted  forged  navy  bills.     Jones  v. 
i  Ryder,  S  Taunt.  486.     At  all  events,  a  new 
'  trial  ought  not  be  granted  without  payment  of 
'  costs,  as  the  defendant's  counsel  did  not  re- 
quest the  judge  to  leave  the  point  to  the  jury. 
I     Martin  and  fVilles,  who  appeared  to  support 
the  rule,  were  not  called  upon. 
I     Alderson,  B.    llie  question  is  simply  this, 
'  what  was  it  that  the  plaintiff  contracted  to  pur« 
I  chase  in  his  bargain  for  Kentish  railway  scrip  ? 
If  he  meant  paper  signed  by  the  secretary,  ne 
has  bought  it.     I  agree  that  if  the  name  of  the 
secretary  had  been  forged,  the  argument  on 
behalf  of  the  plaintiff  would  be  well  founded. 
But  if  the  only  genuine  document  was  a  docu- 
ment signed  by  the  secretary,  and  the  one 
party  chose  to  buy,  and  another  to  sell  it,  the 
jury  have  not  determined  the  point,  and  there 
should  be  a  new  trial. 
RoJfe,  B.    I  am  of  the  same  opinion. 
Flatt,  B.    I  am  of  the  same  opinion. 
Pollock,  C.  B.    I  agree  with  the  rest  of  the 
court  that  there  ought  to  be  a  new  tritfl.    I  am 
not  aware  that  the  particular  point  has  ever 
been  fully  discussed  or  determined.   Numerous 
cases  might  be  put  in  which  the  direction  was 
general  to  purchase  what  was  in  the  market, 
and  a  purcnase  of  the  particular  scrip  would 
satisfy  the  order.     The  question  is  extremely 
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important^  and  it  is  very  desirable  that  it  should 
be  finally  settled. 

Rule  absolute. 
Lamert  r.  Heath,    Trinity  Term,  22nd  May, 

1846. 


Court  of  ItaiAcuptrs. 

DIfiPUT£D    ADJUDICATION     UNDER    5    &    6 

Vict.,  c.  122,  s.  23. 

Semble,  that  a  commissioner  has  no  power 
to  adjourn  the  hearing  on  a  disputed  ad- 
judication beyond  the  five  days  allowed  by 
the  statute. 

A  DUPLICATE  of  the  adjudication,  under  a 
fiat  in  bankruptcy,  issued  against  one  Thomas 
Wright,  having  been  served  upon  him,  he 
app^red  before  Mr.  Commissioner  Evans, 
upon  the  fifth  day  after  such  service,  to  show 
cause  against  the  validity  of  the  adjudication, 
when  it  was  held,  that  the  act  of  bankruptcy 
on  which  the  adjudication  proceeded  was  in- 
sufiScient. 

Mr.  TVtiw^  as  solicitor  for  the  petitioning 
creditor,  then  stated  that  he  coulif  establish 
oth^  acts  of  bankruptcy,  but  that  the  objec- 
tion had  come  by  surprise,  and  the  necessary 
witnesses  were  not  in  attendance.  He  there- 
fore prayed  an  adjournment  to  the  following 
day,  that  be  might  produce  witnesses  to  prove 
another  act  of  bankruptcy,  pursuant  to  the 
5&6Vict.,,c.  122,  s.  23. 

Mr.  Cookej  on  behalf  of  Mr.  Knight,  ob- 
jected to  an^  adjournment.  Two  days'  notice 
had  been  given,  pursuant  to  the  rules  of  the 
commissioners,  that  it  was  intended  to  dispute 
the  act  of  bankruptcy,  and  if  a  second  act  of 
bankruptcy  was  to  be  set  up,  the  witnesses 
should  DO  in  attendance  now  to  establish  it. 

Mr.  Commissioner  Evans  would  be  disposed 
to  grant  the  adjournment  under  the  circum- 
stances ;  but  he  doubted  if  he  had  any  autho- 
rity to  do  80.  He  had  done  so  on  one  occa^ 
sion  by  consent,  but  even  then  he  doubted  if 
he  had  not  exceeded  his  power. 

Mr.  jytmer  submitted  that  the  power  of  ad 
joumment  was  necessary  as  a  matter  of  con- 
venience.   If  the  examination  proceeded  until 
midnight,  would  not  the  commissioner  have 
power  to  adjourn  ? 

Mr.  Commissioner  Evans  thought,  it  would 
be  a  different  question  if  the  examination  upon 
a  disputed  adjudication  were  to  extend  beyond 
the  usual  hour  to  which  the  court  sat.  How- 
ever, he  should  consult  his  brother  commis- 
sbners  on  the  point.  The  learned  commis- 
sioner then  retired,  and  upon  his  return;  stated 
that  there  was  some  difiierence  of  opinion  be- 
tween the  commissioners  as  to  their  power  of 
adjourning  a  disputed  adjudication  at  the  in- 
stance of  the  parties.  When  the  occasion 
arose,  that  Uie  examination  or  arguments  upon 
a  d&Bputed  adjudication  continued  until  twelve 
o'clock  at  night,  it  would  be  necessary  to  de- 
cide if  the  commiiMioners  had  authority  to 
adjourn  under  such  circumstances.  He  was 
now  of  opinion  that  he  had  no  authority  in  the 


present  case  to  order  any  adjournment,  and  as 
the  act  of  bankruptcy  on  which  the  original 
adjudication  proceeded  was  insufficient,  and 
no  other  act  of  bankruptcy  was  proved,  the 
adjudication  must  be  annulled. 
In  re  Thomas  Knight.    May  14, 1846. 
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Richards  v.  Patterson,  fur.  dira.  and  costs. 
Shortf  Roach  e.  Downer  ditto. 

Beatson  v.  Beatson. 

Woodman  v.  Madgen,  fur.  dira.  and  costs. 
-Attorney-Gen.  v.  Pearsoop  exons.  and  fur.  dirs. 
Shori\  Cradock  v.  Piper,  fur.  dirs.  and  coats. 
Dawson  v.  Chappell,  iur.  dira.  and  costs. 
Andrew  V.Moore  ditto. 

Wait  t».  Horton  ditto. 

Montague  v.  Cator,  ftir.  dirs.  and  costs. 
Groom  v.  Stinton,  4  causes. 
Elliott  V.  Elliott. 
Ford  r.  Wastall. 

Shartt  Corbett  e.  Limbrick,  fur.  dirs.  and  costs. 
Baxter  o.  Abbott,  fur.  din  and  costs. 
Woods  V.  Woods,  5  causes. 
Webb  V.  Gower. 
Bsgshaw  V.  Maeneil. 

De  Beauvoir  v.  De  Beanvoir,  fur.  dirs.  and  costs. 
Beale  «.  Warder,  rebeariog. 
Tomer  r.  Simcock,  fur.  dirs.  and  costs. 


BooA  tr.  Liglitfoot,  fur.  diri.  ond  eoots* 

Waugb  r.  Waugh. 

Tttiaal  v.  Drovor. 

Ludlow  V.  GuUloband,  for.  dins,  amd  cuiU. 

Parria  v.  Loosemore,  t  causes. 

Hurst  a.  Kemp. 

Asbton  V,  Higginbottom,  2  causef. 

Bourne  v.  Haasell,  2  causes. 

Muitland  e.  Rodger,  t  causes, 

Howell  V,  Saer,  S  cauaea. 

Teague  t*.  Wood&ll. 

Attorney-Gen.  a.  East  India  Companj. 

Plowden  v.  Thorpe. 

Wame  o.  Golding. 

White  t.  Thomdell. 

Major  V.  Major. 

Piokey  v.  llemmett. 

Bailer  v.  Fardell,  fur.  dirs.  and  costs. 

Eaat  India  Company  o.  Coopers*  Campany. 

Baker  e.  Bayldon. 

Do  Visme  9.  Grsham,  2  causes. 

Shorty  Hollinga  v.  Kirkby,  3  causes. 

Roberto  e.  Cardell,  oxona. 

Cook  o.  Trnnoy.  , 

Baker  o.  Walton. 
De  Sola  v.  Mesnard. 

CaoipbeU  «.  London  ond  Brigbtoo  Roilwoy  Co. 

Wbitsod  o.  Jackson,  fur.  dirs.  and  costs. 

Shorty  Langstoo  a.  Manby . 

Stephens  v.  Green,  2  causes. 

Jeaaop  o.  Jesaou. 

McDermot  v.  Wilcox,  2  causes. 

Flight  r.  Bushby. 

Blair  v.  Bromley. 

Burtr.  BumbaoB. 

Robertson  a.  Lockie. 

Nicholoon  a.  Looke,  2  caoaes. 

Warwick  e.  Richardson,  exoas. 

Morgan  e.  Kiagdon,  fur.  dirs.  and  coats. 

Marshall  v.  Marshall^  ditto. 

DoUand  v.  Reed. 

Lewia  v.  Hinton,  fur,  dizs.  and  costs. 

Duncombe  v.  Levy. 

Wilaon  V.  Williams. 

Del!  r.  Dell. 

Burnett  V.  Mackenby. 

Robotbam  r.  Ampblett,  axon. 

SkaH,  Poolo  V.  Troughtoo. 

Fraser  o.  Jonos. 

Short,  Brown  v.  Colvoob 

ilaiford  a.  Staioea. 

Rippin  e.  Dolman. 

Goldsmid  v.  Drewe,  fur.  dirs.  and  costs. 

Popper  0.  Deeker. 

!\  Fauldnig  e.  Newborn    7 
Ditto  V.  Shiriff.  \ 


OAUSBS,  FURTaxn  OIRICTXQI9S,  ANU  BXCEPTIONS. 

Cosfy  a.  Curry,  ploa. 

Ukkwdmm  Term,  Dodswof tb  o.  Lord  Kiiwoud* 
al  reqoeat  of  deft. ;  Ditto,  Same  o.  Same. 

23rd  JtfJty,  Taylor  a.  Taylor. 

Mlddloton  v.  Wolff. 

22od  May^  Rowe  a.  Har  Jey. 

Hanwell  a.  Denton,  fur.  dira.  and  eoots. 

vrth  July,  Caton  v.  Rideout. 

AtC9rBOjr*GeB.  v.  Mayor,  &o.orNofPctstlo-«MO> 
Tyno. 

2M  Mby,  Boaqn  o.  BodHH. 


Wykes  a.  Uigginsoo,  fur.  dira.  and  oooto. 


Cktmeery  Cmtte  la^s.-^STiUtBrs  Extru.  m  Ckan.—Bissohttum  of  Partnerships, 
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.  TfaoBM  9.  Floud,  exoaa. 
Ditto  9.  diuo,  ftv.  dirt.  &  eofts. 
Topbun  V.  Buxton. 
Attoniej-G«otral  9.  Hamregr. 
MoanMj  «.  XitcbelL 
Smith  e.  Webstar  fur,  din  and  ooata. 
DiTies  V.  Saliaburj. 
BCorlay  9.  Bridges. 

}  Dltto"*Bater  !«»•<»«•"«»  CMW* 

Goodrick  v.  Exall. 
Maiiiia  9.  ^ric#» 

OldMd  V.  Tartc»  ftiv.  din.  and  eo9«i. 
Brent  9.  Browo. 
iCbapliitv.  Galvick  ^ 
J  Ditto  9.  Cbambers    S 
tfanond  9.  Swavne,  tar,  din.  and  costa. 
■onbouae  9.  I^wton. 
Sowden  o.  Marriott. 
CoHia  V.  Collia. 
)  Deniiiaa  9.  Head  > 
I  Dkto  9.  Harding  { 
Ulpb  9.  DAriiDgtoiTk 
Haigh  V.  Dizoo»  fbr.difs,  ft  eoata. 

Jonea  9.  Jonea. 

Fuller  «.  Fuller. 

Ropar«.YaUop. 

Halea  9.  Plowden. 

Halea  «.  Darrall,  5  cauaea,  fur.  din*  aadcoata. 

Seott  9.  Fanning^. 

Laagdoa  o.  Jtmem 

AtnunpX'Oen,  9.  Paaraon. 

AttanOTwGen.  9.  Berrj.  ^. 

5ft4irf,  Irohmd  v*  Cox,  ftir.  din»  and  coats. 

BalUirall  9.  Brigoa^  3  oMsaa.  ^ 

Haftborr  9.  Ward. 

Querrilf  9.  Binnimore,  fur.  din.  and  coata.  • 

Tjiahman  9.  LaabnaBy.  ditto* 

BQteber9.  Rich  ditto. 

Cdedonian  In.  Co.  9.  Gibb. 


^ite^Oaneellor  iHigraiit. 

oAoaaa,  FumsBa  aibsctioxs^  ascd  axcBpnoNa. 

Hole  9*  Poaorae. 

Tpfirmdn^*  Pbillipa  9.  Bfetnertzbagen. 

8.  0.»  Daodman  o.  Baadaan,  ftir.  din. 

Aft€r  7^  Ward  9.  Key. 

Laneaatov  «.  Jaekaoo. 

5. 0..  Tbomaa  9.  ReTBoIda,  ezDoa, 

find  Pnatoa  9.  Wiuon. 

Stinton  9.  Air  em. 

GibaoD  9.  loga. 

Sbarland  9.  Mildon,  S  cauaea. 

Oartk  9.  Maclean. 

Sbafto  9;  Sbafto. 

9SMM^,  KodfBfv.  Nowell,  pt.lid. 

SflM  Ma^  CoCtorell  9.  Honor. 

tfmd  Mm^  Fjaon  9.  AdUM. 

ttnd  Maw.  Alho  m,  Knigbt,  pC  bd. 

(Wardr.Ward         | 

i  Dittos  0.  Wbitiaom  ( 
AiaaMro.  Millai. 
LaabbaiT  9*  Perka. 
ttnd  \  Fatoraoo  9.  WHaon  ) 
MSkmA  CHtto  9.  Baleber.      S 

-   ^     r.  Kendal!. 


f  YoA  9.  Pole         ) 

1  Ditto  r.  CoUtnt   ( 

Bower  9.  Soott. 

Weatem  0.  Wood»  econa.  taela. 

Teacbemaker  9.  Epelea. 

i  Sayen9.  Lacon,  esona. 

I  Ditto  9.  ditto,  fur.  dira. 
Edjo  9.  Hunter. 

C  AckiOD  9.  Pickerings  ftir  din. 

^Hstebinaon  9»  dttto^  9  cauaea. 
Jovnaon  9.  Twigg. 

>  Wbilo  «.  Van*  Saodao. 

I  Ditto  9.  Hedges. 

%  Malbn  9.  Stanley,, fur.  dirs. 

I  Ditto  94  diito»  cauae. 
Walker  9,  Sbarpe. 

Sweeting  9.  Hellard,  fur.  din.  and  costa. 
Bureh  9.  WeatiBrn,        exona. 
Short,  HArriaon  9.  Harrisoo,  fur.  dira»  and  coaU. 
^tort^  Ditto      r.  ditto. 

HoMaboft  9.  Bonbell  dUto, 


Bailey  v-  tm^/bnt. 
IHghi  9.  BAmweL 
Lowes  9.  IjaWM^  te.  dim  A 


MASTERS  EXTRAORDINARY^  119  CHAN- 
CERY. 

From  April  SlfC,  to  May,  29,  1846,  both  indutipty 
wM  daU$  ifhen  gaietted^ 

Burd,  John  Mareb,  Okebampton.    May  19. 
Buab,  Harry  Edgell,  Trowbridge.  May  8. 
CaWer,  James  Charles,  KaBMUfl^l.   May  19. 
Handley.  Charles,  Warwick.    May  2«. 
Leo,  Cbarlea  Marah,Kew  Sarum.    April  24. 
Perrin,  Jamea,  Wootton-uuder-Edge.     May  IX 

DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

.From  AfrU  Slit,  to  Ma»  S9,  1M6,  holh  inc(u$ire^ 
with  dates  whtn  gazetted, 

BUke,  Francis,  and  George  TampUn,   6,  King's 

Road,  Bedford  Row,  Attorneys  aad  Solwttora. 

April  St. 
Cook,  George  Willtttm  Francis,  and  Edward  Hum- 

phnya,  f  8,  St.  Switbin'a  Lane»  Attorneys  and 

Soticitora.    April  21. 
Hayward,  John,  and  John  Brougball,  Oswestry^ 

Attomeya  and  Solicitore.   May  22. 
Mitton,  Thomas,  and  William  Nealor,  23,  Sovtb* 

ampton  Buildings,  Attorneys  and  Solicilsn. 

Hay  13. 
Robinson,  William,  and  Tbomaa  G.  Dodaoa^  Lan* 

caater.  Attorneys  and  Solioiton.    April  24. 
Smith,  Jame8»  and  John  William  Browne,  Swindbn 

and  Marlborough,  Attonieya  and  Solioiton. 

May  12. 
Thomas,  David,  and  Eran  Tbomaa,  Brecon,  Attor- 

neya  and  Solicitors.    April  24. 
Thomss,    William,  SaoBual    Lepard,    and    David 

WMliama,  9,  Cloak  Laae»  Attorneys  amd  Soli- 
citors.   May  d# 
I  Vaugbaaw  Philip^  and  Csaago  Reea  Bovaa^  Br«mi» 

Attonsys  and  Sottoitora*    Apiiltl. 


Proceedings  in  ParUameni.'-'Legal  ObUmary.-^JMUr  Boat. 


Relief.^Re-committed. 
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PROCEEDINGS  IN  PARLIAMENT  RE- 
LATING  TO  THE  LAW. 

P{ott«t  of  ftorl^0.  ^ 

NEW   BILLS. 

Real  Property  Conveyance. — In  committee. 
See  the  bill  pp.  50,  70,  mUe.   Lord  Brougham. 

General  Registration  of  Deeds.  —  Lord 
Campbell.  Deferred  until  the  Com  Bill  has 
passed. 

Religious  Opinions 
Lord  Chancellor. 

Punishment  for  deterring  Prosecutors,  "Wit- 
nesses, &c.— In  Committee.  See  the  bill,  31 
L.  O.  472.    Lord  Denman. 

Metropolitan  Buildings.— For  2nd  reading. 
See  the  bill,  31 L,  O.  426. 

Railway  Companies  Dissolution. — For  3rd 
reading.    Lord  Di^ousie. 

Railway  Deposits.— In  Committee. 

Insolvent  Debtors'  Act  Amendment.  —  In 
Committee.    Lord  Bfougham. 

Friendly  Societies.— In  Committee. 

St.  AusteU  Small  Debts  Court.,—  In  Com 
mittee. 

Real  Property  Registration. 

Petitions  against,  from  Attorneys  of— 
Liverpool, 
Beverley,  and 
East  Ri^ng. 


t^ovLU  of  €ommott0. 

NEW   BILLS. 

Administration  of  Criminal  Justice.— To  be 

Bankruptcy  and  Insolvency. — For  2nd  read- 
ing. 10th  June.  See  the  biU,  31  L.  O.  569: 
Mr.  Hawes. 

Roman  Catholics*  Relief.  —  Re-committed. 
See  the  bill,  p.  402,  ante.    Mr.  Watson. 
Small  Debt  Courts : 
Salford,  Hundred.— Reported. 
Somerset, 
Northampton, 
Birkenhead.    Reported. 
Poor  Removal.  — In   Committee.      Sir  J*. 
Graham.   See  analysis  of  the  bill,  3 1  L.  0. 473. 
Highway  Laws  Amendment. — For  2nd  read- 
ing.    Sir  James  Graham. 

Corresponding  Societies,  Lectures,  &c.    Mr. 
T.  S.  DuDcombe. 

Metropolis  Interments.    Mr.  Mackinnon. 
Death  by  Accidents  Compensation.  For  2nd 
reading. 
Deodands  Abolition.    Mr.  Bouverie. 
Total  Abolition  of  the  Punishment  of  Death. 
Mr.  Ewart. 


26f  A.— At  Llandovery^  Henry  Uoyd  Harries, 
Esq.,  Solicitor,  aged  43.  Admitted  on  the 
Welch  Roll,  Iftth  Oct.  1830. 

May  1st. — ^At  his  Chambers,  lincoln's  Inn, 
David  James,  Esq.,  Barrister-at-Law,  aged  55. 
He  was  a  member  of  Lincoln's  Inn,  and  was 
called  to  the  bar  in  Michaelmas  Term,  1816. 

Qlli,  ^  At  Dusseldorff,  Henrv  Coiimi 
Berkeley,  Esq.,  formerl]^  of  Uncokrs  Inn,  So- 
licitor. He  was  admitted  on  the  RoU  in 
Michaelmas  Term,  1807. 

lUA.^At  Heme  Hill,  Surrey^  John  Biikett, 
Esq.,  of  Cloak  Lane,  Sdlicttor.  Admitted  on 
the  Roll,  Easter  Term,  1794. 

22ficl.— Francis  Hildyard,  Esq.,  of  the  Inner 
Temple,  Barrister-at-Law,  Fellow  of  Clare  Hall, 
Cambridge.  He  was  a  member  of  the  Inner 
Temple,  and  was  called  to  the  Bar  in  Easter 
Term,  1838. 

23ri.— George  Robert  Michael  Ward,  Esq., 
Barrister-at-Law,  aged  46,  of  Lincoln's  Inn. 
He  was  called  to  the  Bar  19th  June,  1828. 

2Uh.  —  John  Newland,  Esq.,  of  the  Inner 
Temple,  aged  87,  Barrister-at-Law.  Called  to 
the  Bar  20th  Nov.  1795. 

THE  EDITOR'S  LETTER  BOX. 


LEGAL   OBITUARY. 

April  20th.  — ^  Archibald  Richard  Francis 
Rosser,  Esq.,  Solicitor,  of  No.  63,  Lincoln's 
Iim  Fields,  after  an  illness  of  nine  weeks,  aged 
57.  Admitted  on  the  Roll,  Michaelmas  Term, 
1810. 


Thb  second  part  of  the  Analytical  Digest  of 
the  Common  Law  Cases  is  preyed,  and  the 
1st  section,  comprising  the  decisions  on  Ques- 
tions raised  upon  the  construction  of  tho 
statutes,  will  appear  next  week.  Those  on  the 
Prindples  of  Uie  Law  and  on  Pleading,  Prac- 
tice,¥vidence,  and  Costs  will  foUow  week  by 
week. 

The  identity  of  the  intended  legateemen- 
tioned  by  "  J.  H."  seems  cleu*,  and  die  circum- 
stance he  refers  to  will,  we  tl^nk,  be  deemed 
immaterial.  We  must  leave  our  correspondent 
to  hunt  for  the  cases,  which  are  of  aratner  dis- 
agreeable kind, 

The  new  statutes  of  the  session,  so  far  as 
they  alter  the  law,  shall  be  given  fullv.  We 
have  no  intention  to  burthen  our  reaoers  with 
separate  publications  of  important  acts :  they 
shall  all  be  included  in  the  Legal  Observer, 
and  accompanied  with  explanatory  notes.  This 
course  we  adopted  long  ago,  and  shall  not  flail 
to  continue  it.  The  present  volume,  therefore, 
will  comprise  all  the  statutes  of  the  session  of 
any  utility  to  our  readers.' 

A.  bought  some  shares  in  a  railway  com- 
pany of  B.  in  the  market  at  a  premium.  The 
biU  was  thrown  out  on  the  standing  orders. 
If  the  company  should  be  dissolve^,  A.  being 
the  holder  of  the  scrip,  would  be  entitled  to 
receive  back  the  deposit  less  the  expenses,  but 
it  apnears  on  the  authority  of  Kemjason  v. 
Samaers,  31  L.  O.  352,  that  A.  could  main- 
tain an  action  apdnst  B.  for  the  amount  paid 
for  the  shares.  If  A.  should  receive  any  portion 
of  the  deposit,  would  this  not  bar  his  right,  of 
action  against  B.,  or  could  he  recover  the  dif- 
ference ^tween  the  amount  of  deposit  received 
back  and  the  value  paid  for  the  shares  ? 

Some  articles  in  the  last  number  of  the  Law 
Review  shall  twelve  early  attemioa. 


Wt^t  ftegal  (!^b0et^et« 


SATURDAY,  JUNE  0,  1846. 


**  Qaod  magis  ad  km 
Pertmet,  et  nesdre  nudiun  ett,  aftitamuft.' 


HORAT. 


CONTRACTOF  SALE. 


DOCTBINB   OF   PART   PERFORMANCE. 

Br  the  17th  section  of  the  Statate  of 
Frauds,  relative  to  *<  goods,  wares,  and 
merchandizes,**  the  contract  of  sale  may 
be  rendered  binding  in  various  ways ;  as 
bj  acceptance  and  actual  reception  of  the 
thing  sold,  or  of  part  of  it ;  by  earnest ;  by 
part  payment ;  or  by  a  written  note  or  me* 
morandum ;  whereas,  by  the  4th  section  of 
the  same  statute  respecting  <<  knds,  tene- 
mentSy  and  hereditaments,'*  the  contract 
can  be  made  binding  in  one  way  only^  that 
is,  by  a  written  note  or  memorandum,  duly 
signed  by  the  party  to  be  charged  tliere- 
with. 

Nevertheless  another  way  of  binding 
contracts  for  the  sale  of  <<  lands,  tenements, 
and  hereditaments,"  has  been  admitted  by 
courts  of  equity  under  certain  states  of  cir- 
cumstancesy  which  have  given  rise  to  the 
doctrine  known  by  the  title  of  j^t  per* 
formaneej  the  principle  of  which  is  entirely 
different  from  that  of  the  part  performance 
of  contracts  for  the  sale  of  '*  goods,  wares, 
and  merchandizes  *'  mentioned  in  the  17  th 
section. 

What  is  meant  by  the  doctrine  of  part 
performance  as  understood  in  equity  with 
reference  to  the  4th  section  of  the  Statute 
of  Frauds  is  this,  tliat  a  man  shall  not  be 
allowed  to  make  that  section  an  instrument 
of  injustice.  Thus  the  4th  section  pro- 
vides that  the  contract  shall  not  be  enforced, 
unless  it  be  established  by  some  written 
note  or  memorandum.  But  suppose,  in  a 
case  where  there  is  no  such  written  note 
or  memorandum,  that  one  of  the  par- 
ties, relying  on  the  verbal  agreement,  per- 
forms ^  part  of  the  contract ;  shall  the 
other  be  allowed  to  withhold  performance  ? 
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Courts  of  equity  for  upwards  of  a  century 
past  have  said  that  he  shall  not ;  beeause 
to  withhold  performance  under  such  cir- 
cumstances would  be  a  fraud. 

The  earliest  case  of  this   description, 
after  the  passing  of  tlie  statute,  was  that 
of  Foxcrafi  v.  Luitr^  which  came  before 
Lord  Keeper  Wright,  on  the  6th  March, 
1700.    There  the  plaintiff  demanded  spe- 
cific performance  of  a  contract  for  a  build 
ing  lease,  alleging  that  he  liad,  on  the  faith 
of  the  agreement,  which  was  merely  verbal, 
pulled  down  certain  houses  and  built  up 
others.     His  lordship  4ismissed  the  bill, 
holding  that  the  contract  was  not  legally 
established  as  required  by  the  statute; 
whereupon  an  appeal  was  taken  to  the 
House  of  Lords,  and  the  question  was  ar- 
gued on  behalf  of  the  appellant  by  Sir 
Joseph  Jekyll,*^  who  rested  the  case  on  this 
ground,  that  **  although  the  agreement  bad 
not  been  reduced  to  writing,  (which  was 
occasioned  by   the  entire  confidence  the 
parties  had  in  each  other,)  yet  the  same 
having  been  at  the  appellant's  great  ex- 
pense executed  on  his  part,  there  ought  to 
be  a  reciprocal  performance  of  it  on  the 
other  part."    The  respondent  contended, 
that  inasmuch  as  there  was  "  nothing  of 
such  pretended  agreement  in  writing  and 
signed  by  either  of  the  parties,  the  statute 
was  a  full  bar  to  the  claim.'*     The  House 
of  Lords,  by  the  advice  of  the   Ex-Chan- 
cellor Somers,  the  only  law  peer  present,^ 


*  Coll.  ParL  ca.  108,  and  see  also  2  Vem. 
466. 

^Afterwards  the  famoas  Master  of  the  Rolls, 
who  held  that  ofiice  for  nearly  a  quarter  of  a 
century. 

«  Lord  Keeper  Wright  sat  on  the  woolsack, 
and  superintended  the  reversal  of  his  own  de- 
cree ;  but  not  being  a  member  of  the  house,  he 
of  coune  had  no  vote  in  the  judgment. 

o 
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on  the  7th  Aprils  1701,  reversed  the  order 
of  the  Lord  Keeper,  and  a  building  lease 
was  decreed.  The  equitable  doctrine  of 
part  performance,  therefore,  is  the  creation 
of  Lord  Somers,  and  must  be  regarded  as 
now  firmly  seated  in  pourts  of  equity,  al- 
though some  of  our  most  eminent  judges 
have  doubted  its  expediency.  We  at  once 
admit  that  it  is  a  direct  contravention  of 
the  words  of  the  statute.  But  as  that 
famous  enactment  was  intended  to  prevent 
frauds,  a  doctrine  calculated  to  promote  the 
same  end  can  hardly  be  regarded  as  incon- 
sistent with  its  spirit.  If  we  had  a  record 
of  the  speech  of  Lord  Somers,  (in  whose 
time  the  act  was  prepared,)  it  would  have 
placed  the  doctrine  of  which  he  was  the 
parent,  on  a  footing  perhaps  not  inssosn- 
cilabte  with  the  provisions  of  the  aCatute. 

Lord  Bomers,  we  know,  was  not  a  little 
versed  in  the  Roman  civil  law.  From  that 
fountain  he  might  have  derived  tlie  prin- 
ciple upon  which  he  recomnended  the  re- 
versal of  the  decree  in  F<k9crafi  v.  Listar. 
For  by  the'  Roman  law,  (followed  in  that 
respect  by  the  law  of  Scotland  in  the  pre- 
sent day,)  60  long  as  a  contract  was  incom- 
plete, either  part  was  at  liberty  to  retract 
or  repent.  In  technical  language*  there 
w^B  locus  ptmiteniia*  One  exception  to 
this  rule  was  admitted  on  grounda  of 
equity,  wherever  it  a(^eared  that  the 
party  desiring  to  repent  had,  with  full 
knowledge  of  all  the  circumttanceB»  per- 
mitted or  consented  to  ibe  adverse  party 
proceeding,  (in  reliance  on  the  imperfect 
agreement,)  to  do  some  act  wihich  would 
prove  detrimental  to  him  unless  the  con* 
tract  were  decreed  to  bt  fa\fAMt  en  the 
other  side.  This  wm  c6\\ed  JRei  imterveniuB. 
Another  exception  arose  where  the  party 
proposing  to  avail  himself  of  the  locus 
pesnUenHa  had  himself  deliberately  dene 
an  act,  or  expresrfy  eenseated  to  tiie  tak- 
ing of  some  step  which  was  appvobatery 
aild  confirmatory  (^  the  imperfect  agree-* 
ment.  This  was  called  homohg<Mon ;  a 
head  so  extensive  in  the  system  of  the 
fieighboering  county  that  Sir  Charles 
Wetherell,  on  one  occasion  at  the  bar  of 
the  House  of  Lords,  happily  denominated 
it  the  '<  giant  of  Scotch  Law." 

But  although  it  is  instructive  to  trace 
things  to  their  originals,  it  is  dangerous  to 
do  so  without  due  discrimination.  The 
hint  upon  which  the  equitable  doctrine  of 
part  performance  is  foueded  was  indeed 
borrowed  firom  the  Roman  law*     We  will 

ventuM^  ^^^Vfe  '^  ^^'^  ^^  "^  ^^ 
light  €e»to%|^fii  firem  that  cidigfatoaed 


body  of  jurisprudence  to  illustrate  the 
maxims  on  which  our  English  courts  of 
equity  proceed  in  awarding  specific  per- 
formance of  contracts  relating  to  land 
where  there  is  no  writing  to  satisfy  the  re- 
quirements of  the  statute,  and  the  ground 
of  interference  is  simply  that  one  of  the 
parties  has  acted  on  the  agreement  and  de* 
mands  reciprocity.  For  in  the  first  place, 
the  Roman  law  did  not  enforce  the  specific 
performance  of  agreements ;  that  important 
branch  of  equitable  jurisdiction  being  one  of 
our  very  few  indigenous  legal  plants.  And 
in  the  second  place,  there  is  this  great  dif- 
ference between  the  Roman  and  English 
law  on  the  point  in  question,  namely,  that 
the  Roman  law,  when  it  excluded  the  locus 
potnitentiiB^  nssumed  the  contract  to  be  im- 
perfect and  incomplete ;  whereas,  when  a 
court  of  equity  m  this  country  decrees 
specific  performance,  on  the  gromid  of  a 
partial  execution  of  it  by  one  of  the  parties, 
the  contract  is  all  along  uken  to  have  been 
the  subject  o£  mutual  assent,  although  that 
assent,  not  being  reduced  to  writing  fidk 
short  of  the  requisites  of  the  Statute  of 
Frauds.  Indeed  the  very  terms  tmplojfd 
by  the  legislature  import  tliat  the  contract 
is  oonspletei — that  all  ita  eonditiona  are 
agreed  npian,  and  that  there  haa  been  thst 
indispensabie  interdiaage  of  OQaaeat  be» 
tween  tiie  partiea  Which  conalitaCea  the 
essence  of  a  final  agreement,  la  voA  • 
case  performance  on  the  one  aide  will  be  a 
ground  upon  which  to  demand  performance 
on  tlie  i)tner.  But  courts  of  ciqiuty  de  not 
web  contracts,  though  thejr  wdmot  thens* 
if  it  appear  that  the  partiea  never  agree4» 
—that  matters  were  merely  in  a  state  af 
treaty,  no  averment  or  {iroef  ef  per- 
formance on  the  one  side  will  indaoe  our 
English  court  of  equity  to  decree  per- 
fatflumce  on  the  other. 


REGULATION  OF  RAILWAY  PRO- 
JECTS, 

Wb  have  previoudy  notioed  Mr.  Thoaiaa 
Turner  k  Beckett's  able  pampldet  en  thia 
subject,^  and  now  proceed  to  atate  the  re- 
medies he  suggests  for  tlie  future  conduct 
of  railway  enterprise ;  and  this  we  do  in 


*  Railway  Litigation^  and  How  to  Check  it ; 
with  Remarks  on  the  proposed  Railway  Rdief 
Bin,  and  Suggestions  for  re|platina  the  iObm 
eottduet  of  RaihRay  Enterpase.  By  Thnaiaa 
Tninar  k  Beck.ett,  Attoni^-at-Law«  l4^ndoa  x 
£«  Wilson  and  J.  Oilier,  pp.  a2. 
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xeferenoe  lo  the  Railiiray  Relief  Bill  now 
bjB£wre  parliaraopt.  Mr*  jl  Beckett  ob- 
4erve«}-^ 

"  That  a  code  of  laws  will  one  da^  be  framtcl  to 
govera  the  transactions  commercial  and  other- 
wise, connected  with  railways,  I  entertain  no 
idottht.  There  is  no  branch  of  trade  or 
commerce  to  which  the  care,  protection,  and 
eocouragement  of  the  legislature  should  be 
more  abundantly  ^ven,  while  the  unforeseen 
<«onfUct  and  utter  inadequacy  of  the  existing 
laws  when  applied  to  railway  questions,  is  so 
•«bTioiM,  that  it  is  bcttinaiog  to  be  understood 
.they  form  a  class  of  cases  of  the  utmost  im- 
portance, for  which  practically  no  legislation 
whatever  exists.  The  points  on  which  I  now 
venture  to  offer  suggestions  have  reference  to 
those  which  are  at  present  before  the  public. 

^  All  the  mischief  that  has  arisen  has  had  its 
^arce  in  a  feeling  of  non'responsibiUty,  on  the 
minds  of  those  persons  who  nave  made  them- 
aehres  parties  to  the  new  projects.  The  notion 
entertadned  by  the  public,  that  applications  for  | 
shares  entailed  with  them  no  pecuniary  obliga- ' 
tions,  led  many  thousands  to  propose  to  become 
members  of  railway  companies,  on  the  chance 
of  gettingshares  that  would  command  ainre- 
mium.  The  extraordinary  avidity  with  which 
every  project  appeared  to  be  caught  up,  en- 
couraged persons  to  put  themselves  forward  as 
directors,  under  a  conviction  that  there  would 
be  a -subscription  abundantly  sufficient  to  bear 
them  harmless.  Every  fresh  scheme,  so  far 
from  checking,  gave  an  additional  impetus  to 
the  movement,  as,  in  the  confusion  of  numbers, 
it  became  impossible  for  those  who  were  taking 
a  part  in  it  to  consider  the  merits  of  individusu 
projects;  and  jt^soon  came  to  be  understood, 
oy  parties  to  whom  their  formation  might  prove 
profitable,  that  nothing  more  was  necessary  to 
get  subscribers  than  to  announce  their  ex* 
istence.  Before  the  allotments  were  made,  a 
panic  took  place,  and  the  effects  it  has  produced 
we  are  all  at  this  moment  witnessing  in  utter  | 
dismay.  To  avoid  the  recurrence  of  so  fright- 1 
ful  a  calamity,  I  propose  that  rules  of  law  shall 
be  laid  down  for  imposing  upon  all  persons  en- 
gaging in  the  formation  of  railway  undertakings, 
a  defined  liability,  capable  of  bem^  readily  en- 
forced, which,  whUe  sufficient  to  induce  con- 
elfleration,  shall  not  be  so  onerous  as  to  check 
legitimate  enterprise." 

The  folbwing  are  the  regulations  re- 
comnended  by  Mr.  i  Beckett,  and  which 
we  trast  will  be  well  cenaiclered  by  the 
Boardof  Trade  or  others  engaged  in  con« 
sidering  the  subjedt :-« 

*'l  would,  in  the  first  place,  provide  that  the 
geoeml  ezpenaee  of  pveparin|f  for  parliainent 
ahoold  be  secovarable  by  creditors  from  the  di- 
rectors alone,  .aad  tKat  such  persons  only 
ah0nl4  be  deemed  directocs  as,  under  their 
own  hands,  should  have  declarea  themselves  to 
be  so.  I  would,  moreover,  make  it  compulsory 
upon  tiiose  persons,  at  the  very  outset,  to  spe« 
dfy  the  exact  number  of  abarea  Ihey  contem* 


plated  appropriating  to  themselves,  and  would 
not  allow  the  name  of  any  person  to  be  pot  for- 
ward  as  a  director  who  should  not,  before  Ug 
announcement,  have  been  duly  registered.  This 
would  secure  parties  from  the  danger  of  thnr 
acts  being  construed  into  a  permission  they 
never  intended  to  afford,  while  it  would  sim- 
plify the  proof  of  their  liabilitv  when  it  ought 
to  exist,  and  deprive  them  of  tne  opportunitv  ef 
denying  an  autnority  really  given,  should  tney 
afterwards  feel  it  convement  to  repudiate  it. 
The  rule  requiring  directors  to  register  within 
twenty-one  days  from  tlieir  acceptance  of  office 
is  found  quite  ineffectual  for  the  accomplish- 
ment of  these  objects,  and  experience  has 
shown  that  they  are  most  important.  I  would, 
moreover,  require  that  before  any  scheme 
should  be  publicly  advertised,  its  directory 
should  be  fully  formed,  leaving  it  to  the  parties 
themselves  to  i^x  its  number,  and  that  no 
change  in  its  constituency  should  afteiwards 
be  allowed,  except  for  the  purpose  of  suppljring 
vacancies  occasioned  by  dfeath  or  resignation* 
This  arrangement  would  render  it  of  the  first  im- 
portance to  the  success  of  the  scheme  that  its 
original  directory  should  be  composed  of  per- 
sons entitied  to  public  confidence,  and  would 
at  the  same  time  furnish  ample  proof  that  the 
parties  put  forward  were  really  engaged  in  the 
underlakin^.  If  the  projector  of  the  scheme 
should  fall  in  engaging  in  it  at  the  outset^  men 
of  substance  and  cnaracter,  he  would  have  to 
bear  personall)^  the  whole  of  the  trouble  and  ex- 
pense of  bringing  it  under  their  notice,  thus 
carrying  out  uie  true  principle  upon  \Chich  the 
oft-quoted  cases  of  Nicolls  and  Crosbtf,*^  and 
Kempson  and  Saunders,^  were  decided. 

"To  guard  against  tiie fraudulent  announiee- 
ment  of  directors*  names,  I  would  make  it  ne- 
cessary for  the  printer  of  any  paper  containing 
a  list  of  such  names,  to  require  to  be  deposited 
with  him,  as  his  authority,  a  certified  copy  of 
the  list  as  roistered;  and  would  render  the 
falsifying  such  lis^  or  any  other  wilful  misre- 
presentation as  to  the  names  of  directors,  highly 
penal. 

"  Having  thus  secured  the  formation  of  a 
responsible  body  as  the  conductors  of  the  con- 
cern, I  would  authorise  their  inviting  the  public 
generally  to  join  it ;  and  upon  parties  applying 
for  shares,  according  to  a  fixed  form,  would 
give  the  directors  power  to  enforce  whatever 
tne  applicants,  by  that  form,  undertook  to  do, 
provided  the  request  made  therein  were  com- 
plied with  within  a  given  period,  and  the  deeds 
agreed  to  be  executed  contained  certain  pro- 
visions for  the  protectioiv  of  shareholoers, 
which  the  government  should  require  all  sub- 
scribers' agreements  to  embody,  and  which  no 
sub-deed  should  be  allowed  to  defeat;  but 
before  proceeding  to  enforce  payment  of  the 
subscriptions,  I  would  make  it  necessary  for 
the  directors  to  allot  every  share,  and  to  file  a 
duplicate  of  the  allotment  book  with  the  Reg^is- 
ftrar  of  Joint  Stock  Companies)  which  ah^d 
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be  open  to  the  inspection  of  tbe  allotteeiy  liree 
of  cnargf . 

**  To  guard  allottees  agunst  being  burdened 
with  a  larger  share  in  the  concern  than  they 

Zlied  for,  I  would,  in  case  all  the  deposits 
uld  not  be  paid  up  before  proceeding  to  par- 
liament, make  it  necessary  for  the  directors  to 
call  a  meeting  of  the  allottees ;  and  unless  they 
or  the  directors  chose  to  divide  among  them- 
selves the  shares  not  paid  upon,  they  should 
(as  majority  might  decide)  either  break  up  the 
concern,  or  make  up  the  deficiency  in  the  num- 
ber of  shares  taken,  by  enforcing pa3rment  from 
the  defaulters,  or  proceeding  to  a  fresh  allot- 
mient  Under  no  circumstances  should  the  di- 
rectors be  allowed  to  go  on  unless  every  share 
were  in  the  hands  of  some  bond  fide  holder. 

''  If  the  directors  should  find  it  impossible  to 
distribute  all  the  shares  within  a  fixed  period 
from  the  scheme  being  made  public,  they 
should  then  be  allowed  to  break  it  up,  taking 
from  the  allottees,  who  had  applied  for  shares, 
their  rateable  proportion  of  tne  expenses  only, 
and  they,  the  directors,  bearing  among  them- 
selves the  remainder,  whatever  it  might  amount 
to. 

As  a  protection  to  allottees,  I  would  make  it 
necessary  that  the  accounts  of  every  abandoned 
concern  should,  after  being  examined  and 
allowed  by  a  public  officer,  be  filed  with  the 
Registrar  of  Joint  Stock  Companies ;  and  that 
in  default  of  tliis  being  done,  or  in  default  of  a 
netum  of  the  fair  proportion  of  the  subscription 
iaoneyy  any  allottee  might,  by  summonini^  any 
of  the  directors  before  a  commissioner  of  bank- 
mpts:,  obtain  an  order  for  the  immediate  pay- 
ment of  either  the  whole  deposit  or  (in  case 
accounts  should  have  been  filed)  of  the  amount 
he  might  show  he  had  paid  more  than  his  pro- 
portion;—and,  as  a  still  further  protection,  I 
would  give  allottees  the  power  of  treating  as 
abandoned  all  concerns  in  which  no  steps  had, 
during  a  period  of  twelve  months,  been  bond 
fide  taken  to  carry  out  the  objects  thereof, 
whether  the  directors  had  or  had  not  formally 
declared  them  to  be  so/' 


NOTICES  OF  NEW  BOOKS. 

Remarks  upon  the  Progress  ttfid  \PrescfU 
Slate  of  the  Law  of  Commercial,  Bapk- 
ruplci/,  with  a  fcto  Suggestions  for  it^ 
Amendment.  By  Sir  George  Rose, 
Judge  in  B*nkrupt<:y.  London  :  V.  & 
R.  Stevens  and  G.i  S.  Norton,"^  18 i6. 
Pp.  24. 

The  learned  writer  of  this  pamphlet 
commences  it  with  some  observations  on 
the  bill  now  before  parliament,  introduced 
by  Mr.  Hawes  and  Mr.  Masterraan,  '*  to 
amend  the  law  relating  to  Bankruptcy  and 
Insolvency'* —^^  two  heads  of  legislation 
and  law,"  he  says,  "once  scrupulously 
kept  distinct)  but  in  latter  times  not  very 


wisely  amalmagated."  Admitting  the  pro- 
priety of  the  measure  so  far  as  it  professes 
to  supply  more  stringent  means  for  dieok- 
ing  the  evasions  and  frauds  which  daily 
occur  in  cases  of  insolvency, — distinguish- 
ed for  their  «*  poverty  of  assets,'' — Sir 
George  Rose  expresses  his  regret  that  a 
larger  view  of  bankruptcy  and  insolvency 
has  not  been  taken  by  the  honourable 
member  for  Lambeth,  and  a  remedy  ap- 
plied, which  to  the  discredit  of  the  com- 
mercial law  of  England  has  long  been 
loudly  called  for, — a  state  of  things  which 
he  thus  illustrates: — 

'<  Suppose — however  extravagant  the  sup- 
position— that  the  honourable  member  for 
Lambeth  himself,  or  any  of  the  great  commercial 
aristocracy  in  the  house,  or  out  of  it,  should 
find  themselves  in  circumstances  embarrassed ; 
however  slight  or  severe,  temporary  or  lasting, 
might  be  the  embarrassment :  and  then  to  ask 
where,  in  all  the  innumerable  statutes  consti- 
tuting our  code  of  bankruptcy,  or  insolvency, 
or  both,  are  to  be  found  tbe  laws  and  remedies 
applicable  to  8uch  a  sup|K)sition  ?  To  the 
suggestion,  'What  if  we  faiW  it  may  with 
justifiable  confidence  be  answered,  'We  shall 
not  fail.'  But  should  they  not  screw  their 
courage  to  this  sticking  place ;  are  thev  aware 
of  what  ingredients  of  toil  and  trouole  tbe 
cauldron  is  made  up;  with  what  asGOciaites  of 
fraud,  and  in  what  co-ordinate'range  of  beggarly 
accounts  they  must  pass  through  Basinghall 
Street — '  with  the  bankrupt,  the  prodigal,  who 
scarce  dare  show  his  head  on  the  Kialto,** — and 
'  the  Poor  Sequestered  Stag.'* 

"  It  is  a  strong,  very  strong,  but  an  allowable 
illustration,  to  imagine  a  Baring  or  a  Roths- 
child in  the  Gazef/e  — but  being  so  placed, 
themselves  and  their  millions  of  assets,  their 
intricate  concerns  and  engagements  all  over  the 
world,  pass  to  the  same  tribunal  with,  in  these 
days,  too  many  of  the  same  description  as  those 
above  alluded  to,  whose  funds  may  possiblv  be 
available  to  the  working  of  the  nats^  ana  by 
good  omen,  to  a  something  in  the  pound  of 
dividend — a»  it  may  be.  But  it  is  not  neces- 
sary for  this  illustration  to  take  such  extreme 
cases  as  those  that  I  have  imagined ;  put  it  to 
all  who  stand  in  the  recognised  class  of  our 
merchants,  or  in  the  higher  class  of  our  manu- 
facturers and  tradesmen,  and  it  cannot  but  be 
felt,  that  objectionable  as  at  all  times  has  been 
to  such  individuals  the  notion  of  the  Gaxette, 
even  when  it  was  restricted  to  the  merchant 
and  trader  of  some  pretension  to  property,  that 
repugnance  has  been  beyond  endurance  in- 
creased by  the  extension  of  the'pix>ce68toevery 
description  of  work  and  labour,  and  by  its  as- 
sociation with  the  lowest  and  too  frequently  the 
most  dishonest  pauperization." 

Whilst  the  Law  of  General  Insolvency 
does  not  stand  upon  a  very  desirable  foot- 

*  Merchant  of  Venice.     **  As  You  Like  It. 
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ing,«  tbat  part  of  it  which  relates  to  com- 
mereial  faiiure  Sir  George  contends  is  a 
discredit  to  the  legislature  :-^ 

"  Immense  as  is  the  commerce  of  England, 
true  it  is,  that  this  is  the  only  country  in  which 
there  is  no  S3r8tem  sanctioned  by  law  for  pro- 
tecting the  merchants  in  the  superintendence 
of  their  embarrassed  affairs,  and  under  the 
sanction  of  which  their  involvements  may  be 
disentangled,  their  engagements  sustained  or 
carried  out,  or  put  an  end  to,  with  the  least 
possible  shock  to  their  own  affairs,  and  to  the 
credit  and  engagements  of  others — with  cau- 
tions calculated  to  prevent  the  overthrow  of 
many  in  any  particular  convulsion.  The  bank- 
ruptcy law  to  this  day  has  proceeded,  and  now 
stands  upon  principles  which  exclude,  what 
above  all  things  in  great  commercial  embarrass- 
ments are  wanted,  discretionary  administration, 
surveillance,  inspectorship,  direction.  To  break 
up,  sell,  and  divide  with  promptness  (and 
rightly  and  usefully  so,  in  many  ot  its  objects) 
18  the  operation  of  the  fiat ;  and  for  such  cases 
it  is  wise  that  the  system  should  exist :  but  let 
any  of  the  eminent  solicitors  of  XiOndon  and 
Liverpool  be  asked  whether,  if  they  had  in 
safety  the  option  of  the  arrangement,  this  is 
the  mode  of  dealing  to  which  they  would  sub- 
mit the  great  interests  of  the  merchants.  If, 
with  safety,  and  under  protection  of  law,  they 
•could  carry  out  deliberate  regulation  and  ac- 
corded arrangement,  they  would  wisl^  to  sub- 
mit their  debtor  client,  or  recommend  their 
creditor  client  to  a  fiat — they  may  endeavour 
now  to  attain,  and  providently  may  accomplish, 
a  composition — ^but  always  in  defiance  of  the 
law,  and  in  full  apprehension  that  at  some  awk- 
ward  moment  its  orthodox  process  mav  be  put 
in  motion  to  defeat  it.  In  truth  for  the  mer- 
chant royal — not  always  exempt  from  '  losses 
enough  to  pull  a  royal  merchant  down,'  for 
thrir  Argosies  wrecked  and  fortunes  stranded, 
the  Court  of  Bankruptcy  and  Insolvency,  ably 
^d  Irarnedly  as  it  is  appointed  in  all  its  func- 
tionaries, is  not  the  commodious  harbour  of 
refoge  or  refitment — ^and  there  is  no  other. 

'•  I  have  now  before  me  the  case  of  one  of 
the  great  houses  that  failed  in  the  vear  IS 37, 
and  let  it  be  noted  what  was  dons.  The  house 
and  its  friends,  at  the  first  alarm,  invited  inves- 
tigation ;  an  estimate  of  its  assets  and  liabilities 
was  taken  b^  inspectors  chosen  by  the  Bank 
of  Kngland ;  it  was  submitted  to  the  Directors, 
as  the  basis  on  which  advances  should  be  made 
to  float  the  house  through  iU  difficulties;  the 
asseU  were  £678,000.  Time,  immediate  assist- 
ance, and  arrangement,  gave  the  best  hopes ; 
a  fiat  was  consternation,  and  would  have  been 
ruin.  A  meeting  of  creditors  was  called:  it 
was  found  that  to  liquidate  the  concerns  of  the 
house  proper  time  and  proper  measures  were 


«  The  resuh  of  the  present  law  in  one  Lou- 
don  ceort  up  to  Dec.  1645,  as  stated  in  the 
Law  Review,  has  been :— insolvents  605;  assets 
a*S8ll,  being  an  averaj^  of  4/.  15#.  in  each  case. 


iir 


required.  Th^  appointed  managers  and  trus- 
tees, and  they  were  fortunate  enough — but  it 
was  good  fortune  only  that  saved  them— to  be 
thwarted  by  no  dissentient  creditors.  I  speak 
from  no  slight  acquaintance  with  this  subject, 
when  I  say,  that  to  such  a  state  of  things  the 
law  and  practice  in  bankruptcy  was  not  only 
not  adapted,  but  that  a  resort  to  a  fiat  would 
have  been  destructive,  not  only  to  the  house 
itself,  but  to  many  of  the  circle  of  its  extensive 
connexion,  yet  a  fiat  was  the  only  course  san- 
tinned  by  the  law." 

The  learned  judge  then  gives  a  lively 
and  rapid  sketch  of  the  history  of  our 
bankruptcy  system,  and  contends  that  we 
are  losing  sight  of  the  sounder  principles 
recognised  and  acted  upon  in  earlier  pe- 
riods. 

"  What"  (he  asks)  "  is  a  fiat  of  bankruptcy 
now,  but  in  too  many  cases  process  at  the 
instance  of  a  very  low  class  of  creditors,  against 
or  for  a  very  low  class  of  debtors,  with  a  very 
low  amount  of  assets,  too  often  at  a  very  low 
scale  of  honesty?  Add  to  this,  tbat  the  debtor 
may  concert  his  own  act  of  bankruptcy,  concert 
his  own  commission  either  by  himself  or  his 
friend;  at  his  own  time  and  convenience  make 
over  his  property,  and  give  preferences  which  no 
prior  act  of  bankruptcy  can  overreach:  in  short, 
bankruptcy,  the  commercial  code,  such  as  it 
was,  of  the  English  merchant,  is  at  an  end— at 
a  time,  too,  when  the  public  were  fuUy  justified 
in  entertaining  the  greatest  expectations  from 
the  appointment  of  a  separate  and  indepsndent 
jurisaiction  in  bankruptcy,  a  measure  which 
has  proved  to  be  of  the  highest  advantage,  a 
tribunal  wliich,  in  no  respect,  and  in  none  of 
its  learned  and  distinguished  commissioners, 
has  been  deficient  in  or  unequal  to  its  duties, 
and  whose  services,  with  their  sanction,  I  would 
wish  to  see  extended  to  measures  which  these 
few  pages  advert  to,  and  which,  under  their 
auspices,  and  with  their  assistance,  will  in  my 
humble  opinion,  for  the  benefit  of  the  public, 
be  advantageously  carried  into  effect. 

"  Bankruptcy  and  insolvency,  longgraduallv 
approximating,  after  gentle  wtiispers  through 
the  chink  of  the  whitewash  that  obstructed 
them,  have  now  indeed  kissed  each  other.  They 
m*ay  be  t5r|)3d  as  *  Pyramus  and  Thisba,  with 
Wail  and  Moonshine,'**  the  latter  better  known 
as  "  assets^  in  the  Courts  of  Basinghall  :— 

'This  man  with  lime  and  rough-cast  doth  present 
Wall,  that  vile  Wall  which  did  tliese  lovers  sunder, 
And  through  Wall's  chink,  poor  souls,  they  are 

content 
To  whisper — 

WalL  Now  have  I,  WaU,  my  part  discharged  so ; 
And  being  done, — ^thus — ^Wsll  away  doth  go.' 

Exit  Wall. 

And,  as  Theseus  very  well  observes,— 
*  Now  is  the  moral  down  between  the  two  neigh- 
bours,'* 


*  A  Midsummer  Night's  Dream- 

*  Some  copies  read  not  inaptly,  whether  re 
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"Aptly  enough,  therefore,  is  a  bill  now  before 
the  bouse  called  a  "  Bill  for  amending  Bank- 
tnptcv  and  Insolvency," — to  most  purposes 
now  IS  the  Court  of  Bankruptcy  a  Court  of 
Bankruptcy  and  Insolvency,  and  I  regret  it; 
for  sad  has  been  the  issue  of  the  union  of  this 
ill-omened  pair, — a  pie-balled  brat,  with  the 
worst  features  of  either  parent.  *  The  moral' 
is  indeed '  down.' 

After  adverting  to  the  provisions  of  the 
bill,  as  probably  effecting  improvements  i^n 
regard  to  the  lotmr  class  of  debtors,  Sir 
George  (with  great  earneatncsa)  urges 
our  legislators  to  do  something  for  the 
hiUter  order  of  insolvents,  and  above  all  for 
mercantile  failure.  Fdr  this  purpose  he 
contends  that  little  remains  to  be  done 
but  to  give  to  the  stat.  of  6  Geo.  4  the 
effect  which  it  was  intended  to  have.  Thus 
he  saySf 

"  £na6t,  that  where  a  tiader  is  indebted  to 
one  or  more  creditors  in  the  sum  of  500/.,  and 
whose  assets  amount  to  the  sum  of  10,00OA, 
shall  execute  any  conveyance  or  assignment  by 
deed  to  a  trustee  or  trustees  of  all  his  estate 
and  effects  for  the  benefit  of  all  his  creditors, 
-it  shall  not  be  deemed  an  act  of  Bankruptcy, 
nor  shall  it  be  defeated  by  any  other  act  of  Bank- 
rupicy,  nor  shall  any  fiat  issue  against  such 
trader  other  than  bv  and  under  the  direction  of 
.  the  Court  of  Bankruptcy.  I  weald  fix  an 
amount  of  debt  and  of  assets  for  this  purpose, 
because  I  think  a  line  should  be  drawn  betwixt 
those  who  should  be  within  mercantile  Insol- 
vency proper,  and  those  who  msfy  be  better 
left  to  the  ordinary  nrocesdings  hi  ttatikmptcy 
and  Insolvency.  This  is  not  the  place  to  go 
throuffh  all  the  details  of  such  a  measure,  or  to 
state  tne  details  by  which  it  may  be  made  most 
effective,  hut   as  a  few  safl^gestions  1  woald 

offer  that,  after  eveentbn  by  iIm  tmder,  tbcf  -      %  ,  ,      ,      ^  i    r  « «n  «-^^ 

deed,  &e.  be  deposited  in  the  office  of  the  Sec- t^°«»^f  ^f'jj  ^^^'^'^^JT/ZSL^  if^^' 
retary  of  Bankrupts,  together  with  a  statement  I ?^  .^"^^"^,^^^'y  i*  Tu'^^l^I!  t  ^1  ^i^Sf; 
of  the  amount  oY  assets,  and  the  schedules  of  l!"!^_'i  ^?f  i^'^.^.'l  ?L^^^!??f?!!!  L^^^ 
books  and  the  names  of  i*rediCors,  verified  by 
afilidavit,  and  necessary  notoriety  should  be 
given  by  advertisement  in  the  London  Crazette, 
and  the  newspapers. 

'*  1  would  give  to  the  Court  of  Bankruptcy 
jarisdiction  in  these  trusts,  to  be  executed  upon 
the  principles  and  the  practice  of  the  Court  of 
Chancery,  aualified,  in  respect  of  proofs  of 
debts,  by  the  practice  in  bankruptcy;  there 
should  be  jurisdiction  in  analogy  from  what  is 
done  in  administration  of  testamentary  assets, 


to  restrain  by  injunctioa  the  partkvlar  firocesd* 
ing  of  any  creditor,  whsther  by  aetioa  or  fiat  i 
and  connected  widi  this,  to  approve  of  any 
scheme  of  management,  of  inspectorship,  of 
conducting  any  trade  or  bushiess  that  it  would 
be  mischievous  to  crush,  and  generally,  w$ 
might  be  most  for  the  benefit  as  well  of  credi-* 
tor  as  debtors,  trustees,  and  cestui  qwe  trmei,  to 
administer  the  assets  in  conventional  liqi^da* 
tion.  It  would,  I  thinks  be  right  that  vothing 
in  the  trust  deed,  &c„  should  predode  any 
creditors  not  having  assented  to  its  provisions 
from  challenging  its  arrangements,  as  far  ss 
the  same  were  not  founded  on  good  faith,  or 
were  contrary  to  law  and  equity,  or  from  dis* 
pntiog  any  aebts,  claims,  or  preferences,  and 
from  seeking  the  removri  of  trustees,  and  in- 
spectors, as  a  case  shoald  be  mads  for  such  in» 
terference;  and  I  would  provide*  if  the  Cowt 
of  Review  should  be  satisfied  that  the  trait 
deed,  &c.,  was  not  a  fair  and  bcmdfide  aynmge» 
men^  or  could  not  be  carried  out  for  the  benefit 
of,  or  according  to  the  intention  of  the  parties, 
it  might  so  cotrstrtict  and  amend  the  same  ss 
would  accomplish  that  object,  or  imght  declare 
it  to  be  an  act  of  Bankruptcy,  and  order  a  fiat  to 
be  prosecuted  thereon,  and  transfer  all  pro- 
ceedings to  which  there  siw  no  objection  t» 
such  fiat,  and  to  assignees  in  whom  bv  opera* 
tion  of  law  should  be  invested  all  the  estate 
and  effects  of  the  debtor.  Of  course  many 
more  incidental  provisions  would  be  requisite 
and  obvifiinsly  present  themselves ;  the  arrange- 
ments woula  oe  readily  grafted  upon  the  pre- 
sent Court  of  Bankruptcy,  its  officers,  its 
accountant-general,  and  its  official  assignees, 
all  most  useful  auxiliaries  to  the  duties  thus 
proposed  to  be  introduced.  It  is  well  known 
that  the  clause  in  the  6  Geo.  IV.,  to  which  I 
have  alluded,  was  borowed  from  the  Scottish 
Seqnestmtion  Act,  and  was  intended  to  intro- 
duce here  what  is  known  in  Scotland  as  "  the 
Compositkm  Contract."    There  it  has  been 


gard  be  had  to  bankruptcy  or  insolvency,  or  to 

Pyramus  and  Thisbe — 

"  Now  is  the  moral  down  between  the  two 

neighbours ;" 
for — 

"  Invide,  dibebant  Paries,  quid  amantibus  obstas  ? 
Quantum  erat  ut  sineres  nos  toto  corpore 
junai?" 
And  so  has  it  come  about. 


stated,  been  found  impossible  to  work  it  at  all. 
That  eminent  advocate,  the  late  Mr.  Bell,  of 
the  Scottish  Bar,  in  his  admirable  work  on 
Bankruptcy,  augured  very  great  benefit  from 
the  adoption  of  the  Composition  Contract  into 
our  law,  and  promised  to  us  a  more  beneficial 
working  of  it  than  even  in  his  own  country. 
'Trusts,'  says  he,  *are  peculiarly  nnder  the 
control  of  a  Court  of  Equity.  In  Kngland,  the 
facility  with  which  a  trustee  is  amenable  in  the 
Court  of  Chancery  to  answer  for  his  eondoct, 
gives  to  the  English  trusts  an  eminent  advan- 
tage over  trusts  in  Scotland."  So  thought, 
and  rightly  thought,  that  eminent  lawyer,  of 
course  not  aware  that  here  an  act  of  Bank- 
ruptcy could  be  permitted  to  defeat  them. 
The  principles  ana  practice  of  the  Court  of 


^  In  France,  a  majority  of  three  quarters  in 
number  and  value,  can  accent  a  composition 
and  bind  the  remainder*  Coae  de  Commerce, 
Art.  519. 


Admistkm  qf  Cwmiy  Palatine  Attorneyi  Mo  the  Courtt  at  Westminster.^  Law  Student.  1 1# 

ore  thote  o£  the  Court  of  Bankniptqr»  I     It  is  argaed,  says  a  correspondent,  by  some 
and  means  are  ample  ;  is  it  too  |  parties,  tlml  anv  attorney  if  the, Court  Palatine 

at  Laneatter,  admitted  previoua  to  Ist  January^ 
1843,  can  be  admitted  m  the  superior  coturts 
at  any  time^  (say  Jan.,  1847>)  without  examne^* 
turn: — they  contending  that  the  words  "  on  err 
before  the  1st  day  qf  Sliehaelmas  Term,  1844,** 
extends  only  «o  ^e  privikge  of  beinf^  con* 
sidered  attorneys  and  soUdtors  of  t^  superior 
courts  from  the  date  of  their  first  admissioii 
into  the  Common  Pleas  at  Liancaster.  And  we 
are  requested  to  idve  our  oj^nion  whether  an 
attorney  of  the  Common  Pleas  at  Lancaster, 
admitted  before  1st  Jan.  1843,  can  be  now  ad- 
mitted an  attorney  of  tiie  Queen's  Bench  with>> 
out  examination. 

The  rules  of  the  common  law  courts  of 
Hilary  Term,  1836,  and  which  were  renewed 
last  Easter  Term,  require  all  persons  not  ad« 
mitted  in  one  of  those  courts  to  be  examined 
before  admission;  and  unless  the  exemption 
be  clearly  giren  by  the  statute,  the  county  pala#. 
tine  applicant  must  of  course  be  examined.  It 
may  be  contended  that  this  privilege  of  admis* 
•bn  in  the  superior  court  without  examination 
was  limited  to  the  ist  day  of  Michaelmas 
Term,  1644;  but  though  probably  such  was 
the  inten^n  of  the  legislature,  the  meaning  is 
not  clearly  expressed.  We  recoHect  that  this 
clause  was  altered  in  its  progress  through  par- 
liament, and  the  alteration  has  probably  occa- 
sioned the  doubt. 


much  to  expect  that,  with  some  such  enact* 
meats  as  I  have  suj^gested,  at  kast  the  expe- 
riment should  be  tried  ? 

We  are  glad  to  see  that  the  learned 
writer  has  taken  up  this  subject.  Having 
been  extensively  engaged  whilst  at  the 
bar,  as  well  in  advocating  cases  before  the 
court,  sa  in  reporting  the  decisions  in  tl)at 
branch  of  practice^  and  having  presided  as 
a  judge  io  the  Conrt  of  Review  in  bank- 
mptcj.  Sir  George  is  peculiarly  qualified 
to  advise  on  the  best  course  to  be  pur- 
sued in  this  important  and  complicated 
branch  of  law  and  practice ;  and  we  ear- 
nestly trust  he  will  continue  to  apply  Ills 
mind  to  the  prt^r  remedies  for  the  exist- 
ing evils. 

ADMISSION  OF  COUNTY  PALATINE 
ATTORNEYS  INTO  THE  COURTS  AT 
WESTMINSTER. 


The  65tfa  section  of  the  6  &  7  Vict.  c.  73,  for 
eomolidating  and  amending  several  of  ^e  laws 
relating  to  Attorneys  and  Solicitors  practising 
in  EogUnd  and  Wales,  enacts, 

''That  all  persons  who,  previoos^  to  the 
Ist  JanoaiT,  1843,  shall-  have  been  dulf  ad- 
mitted and  enroUed  attorneys  or  solicitors 
of  any  of  the  courts  of  law  or  eauitv  at  West- 
minsler»  or  of  the  Courts  of  toe  Duchy 
Quuaber  of  Lancaster  at  Westminster,  or  of 
the  Courts  of  the  Counties  Palatine  of  Lancaster 
or  Durham,  or  eitho*  of  ihem,  shall  and  may  be 
admitted  and  inroUed  attorneys  and  solicitors' 
in  the  said  High  Court  of  Chancery,  or  all  or 
any  of  the  said  Courts  of  Queen's  Bench,  Com- 
mon Pleas,  or  Exchequer,  at  Westminster,  in 
pursuance  of  the  provisions  of  this  act»  without 
examinatum,  upon  payment  of  such  duty  as  by 
law  required;  Provided  always,  Aat  upon 
Boeh  admission  being  duly  perfected,  such  per- 
son shall  be  considered  to  have  been  attorneys 
and  solicitors  of  such  court  in  which  they  shall 
be  so  admitted,  from  the  date  of  their  first  ad- 
mission into  any  other  of  the  said  courts,  pro- 
vided that  such  admission  be  perfected  on  or 
before  the  first  day  of  Michaelmas  Term,  1844 ; 
and  provided  also,  that  until  such  attorneys  and 
solicitors  of  the  said  Conns  of  the  Duchy 
Chamber  of  Lancaster  at  Westminster,  or  of 
the  said  Courts  of  the  Counties  Palatine  of  Lan- 
caster or  Durham  or  either  of  them,  shall  be 
admitted  and  iniolled  in  the  said  High  Court 
of  Chancery,  or  in  all  or  any  of  the  said  Courts 
of  Queen's  Bench,  Common  Pleas,  or  Exche- 
quer at  Westminster,  it  shall  be  lawful  for  any 
attorney  or  solicitors  to  act  as  their  agents  in 
any  action^  suit,  or  other  proceeding  in  the  said 
Coatta  of  the  Duchy  Chamber  of  Lancaster  at 
Westminster,  or  of  the  Counties  Palatine  of 
Lascaiter  and  Durham/* 


2ndly,  Can  a  party  only  admitted  in  the  Com- 
mon Pleas  at  Lancaster  practise  in  the  superior 
courts  in  the  name  of  a  London  agent  ? 

The  latter  part  of  the  clause  seems  clearly  to 
a4)ply  only  to  such  practising  by  the  London 
agent  in  the  Duchy  Chamber  and  Counties 
Palatine. 


THE  LAW  STUDENT. 


[Under  this  head  we  shall  arrange  in  future 
an  information  that  may  be  deemed  peculiarly 
useful  to  the  law  student.  The  whole  work, 
indeed,  may  be  profitably  read,  from  week  to 
week,  as  well  by  the  Student  as  the  Practitioner; 
and  we  believe  that  both  classes  will  derive 
great  advantage  by  a  regular  perusal  of  our 
pages.  We  say  thus  much,  not  from  any^'con- 
fidence  in  the  worth  of  our  own  labours,  but  be- 
cause we  highly  appreciate  the  learning  and 
ability  of  our  contributors  and  reporters*  and 
because  we  are  enabled  to  make  selections 
firam  ranous  sources  of  informataon  which 
cannot  fail  to  be  of  eminent  service  to  every 
member  of  the  profession.] 
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The  Law  Siudent* 


.  LAW  LKCTUBS8  AT  TBB  INNER  TBMPLB. 

Mr.  Starkib,  Q.  C,  the  eminent  author 
of  the  Treatise  on  Evidence,  has  delivered 
two  lectures  in  the  Hall  of  the  Inner 
Temple  thU  term,  on  Jurisprudence.  These 
lectures,  we  understand,  do  not  form  any 
part  of  the  general  system  of  law  lectures, 
contemplated  by  the  society  of  die  Inner 
Temple,  in  connexion  with  the  other  inns 
of  court,  but  have  been  undertaken  by  Mr. 
Starkie,  in  virtue  of  his  office  ot  Lector — 
an  annual  office  of  the  society — which 
happens  this  year  to  be  filled  by  the  learned 
gentleman.  Those  lectures  have  not  been 
as  numerously  attended  as  it  is  probable 
from  the  deserved  celebrity  of  the  lecturer, 
that  they  would  have  been  if  greater  pains 
had  been  taken  to  announce  their  intended 
delivery  to  the  society ;  but  the  respectable 
assemblage  of  benchers  and  barristers,  as 
well  as  students,  who  were  collected  in  the 
hall  upon  a  very  short  notice,  to  greet 
the  lecturer  in  this  volunteer  attempt, 
affords  the  most  conclusive  testimony  to 
the  deep  interest  taken  in  the  subject  of 
legal  education  by  all  branches  of  the  pro- 
fession. We  understand  that  Mr.  Stiirkie 
^ves  a  third  lecture  on  next  Thursday 
night,  wlxich  concludes  the  series  intended 
\o  be  delivered  by  him  during  the  present 
term. 

PARLIAMENTARY    INQUIRY    INTO  LEGAL 
EDUCATION. 

Oar  readers,  in  this  department  of  the  work, 
will  be  gratified  by  seeing  on  record  some  of 
the  important  statements  of  Mr.  Wyse  relating 
to  the  progress  of  legal  education,  comprieed 
in  his  speech  in  the  House  of  Commons  of  the 
7th  of  April:— 

After  reminding  the  house  of  former  efforts 
on  his  part  to  promote  the  object  of  legal 
education  in  Ireland,  he  pleaded  the  deep  sym- 
pathy which  he  felt  at  all  tinMs  in  the  estab- 
lishment of  a  system,  truly  comp^efaemdve  ahd 
national,  of  education  for  Ireland,  tmd  he  ^dii- 
sidered  that  such  would  b^  impossible  without 
embracing  amongst  its  departments  ime  which 
appeared  to  him  in  no  particular  inferior  to 
any  other;  for^  after  all,  who  was  there  in  that 
house,  or  he  might  say  fn  any  part  of  the  com- 
munitv,  who  did  not  feel  in  almost  every  rela- 
tion, the  all  pervading  influence  of  this  profes- 
-  sion.  No  age,  no  class,  no  period  was  un- 
affected by  its  power.  To  some  the  theological 
instructor,  the  religious  teacher,  claimed  a 
higher  pre-eminence,  and  with  reason.  The 
physician,  too,  the  preserver  of  life  and  health, 
had  also  his  title  to  the  gratitude  and  admira. 
tlon  of  society ;  but  the  lawyer  touched  on  all 
these,  and  had  a  province  beside  of  his  own. 
His  moral  and  intellectual  oualifications  were 
felt  not  for  one  generation  but  for  many,  not 


in  private  only  but  in  public  He  was  not 
only  the  regulator  of  the  domestic  concerns  of 
the  social  intercourse  of  the  individual,  but  the 
instrument  by  which  constitutione  and  laws 
were  upheld  or  destroyed.  He  might  be  the 
protector  or  the  oppressor  of  the  poor,  the 
sword  of  thd  despdt  or  the  shield  of  the  innocent. 
He  had  great  privileges  and  functions,  but 
also  great  duties,  and  it  behoved  society  for  its 
own  mterest  to  see  that  every  means  were  taken 
for  their  due  performance.  He  saw  no  betler 
means  to  attain  this  desirable  end  in  this  pro« 
fession  than  what  had  been  adopted  in  othen. 
No  country  had  thought  it  ri^ ht  to  allow  its 
religious  instructor  or  its  physician  to  be  un- 
educated. He  laid  little  stress  on  the  usual 
objections  to  any  interference  with  existing 
habits  and  systems,  or  rather  no  system.  He 
admitted  that  the  bar  and  bench  of  these  coan« 
tries  displayed  a  series  of  names  for  virtue  and 
talents  perhaps  unequalled  in  the  legal  records 
of  Europe.  He  admitted,  too,  that  necessitj 
was  a  great  teacher,  and  practice  or  experience, 
for  most  of  the  ordinary  purposes  of  life, 
superior  to  any  theory ;  but  he  could  not  un- 
derstand how  experience  could  be  rendered 
less  efficient  by  having  theory  for  iU  guide,  or 
how  the  lawyer  coUld  improve  by  deoriving 
himself  of  means  which  were  thougnt  and 
found  to  be  of  advantage  in  disciplining  and 
preparing  theologians  and  physicians  for  their 

Srofessions.  If  they  found  that  they  had  only 
one  enough  in  their  instance  to  protect  society 
from  in'^tnnpetence  or  disqualification,  he  could 
not  see  why  they  should  not  be  accused  of  neg- 
ligence or  inconsistency  in  not  extending  tbe 
same  qualifications  to  the  legal  profession.  In 
the  interest  of  the  bar  itself  previous  (^ciplioe 
and  regulated  study  were  scarcely  of  less  im- 
portance. How  many  passed  a  large  propor- 
tlon  of  their  early  years  in  experimentaliaog, 
in  groping  about,  m  attempting  to  discover, 
often  foil^  by  many  disappointments,  the 
surest  way  to  the  great  end  wnich  they  had  in 
view! 

Mr.  Wyse  then  cited  the  opinions  of  many 
eminent  lawyers,  in  support  of  the  views  which 
he  submitted  to  the  house,  and  observed  that — 

Europe,  with  almost  the  single  exception  of 
En|fland  and  Ireland,  has  from  the  earliest 
period  acted  upon  them.  In  almost  aQ  the 
universities  of  the  four  or  five  faculties,  juris. 
prudence  usually  occupies  the  second  place, 
in  some,  such  as  that  of  Bologna — ^which 
Tiraboschi  calls  the  most  renowned  and  con- 
spicuous amongst  the  schools  of  Italy — Bo- 
logna gloried  most  in  her  jurisprudence.  Of 
all  her  other  departments  of  science,  it  was 
that  which  rendered  her  pre-eminent,  and 
sought  in  the  remotest  parts  of  Europe.  In 
early  time  the  juris- consult  was  hold  in  reve* 
rence  very  little  inferior  to  the  ecclesiastic.  In 
the  new  constitutions  of  Leo  XII.,  for  the 
education  of  his  states^  the  legal  college  scarcely 
holds  a  secondar^r  place  to  the  theological,  llie 
same  may  be  said  of  the  universities  of  Piaa, 
Padua,  and  Pavia.    In  the  latter  university  the 
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political  sciences  connected  with  law,  or  de- 
pendent on  it,  are  combined.  The  law  course 
in  that  institution  embraces  the  following 
chairs:— 1st.  statistics;  2dly,  natural  law; 
3dlv,  criminal  law ;  4thly,  Roman  law ;  Sthly, 
ecclesiastical  law ;  6thly,  Austrian  civil  code ; 
7.thly,  commercial  law ;  Sthly,  political  science, 
constitutions,  and  penal  code ;  9thly,  judiciary 
practice. 

The  nniversitir  of  Fmiice,  which  is  peculiarly 
constituted,  ana  differs  from  that  of  any  other 
country  in  Europe,  spreading  over  the  whole 
of  the  French  territory,  comprehends  nine 
faculties  in  law,  situated  in  nine  of  her  prin- 
cipal towns.  In  all  these  schools  they  teach 
the  institutes  of  Justinian,  the  civil  code,  and 
modes  of  judicial  proceeding.  There  are  also 
chairs  in  some,  of  the  commercial  code,  of  the 
administrative  code,  or  of  the  droit  adminis" 
tntif,  of  the  pandects,  besides  chairs  of  the 
history  of  law,  of  the  natural  law,  &c.  Stu- 
dents who  enter,  and  none  are  eligible  to 
special  official  situations  who  have  not  passed 
tnrongh  the  course,  are  required  to  attend  the 
three  months'  courses,  and  cannot  obtain 
without  certificates  of  diligence,  the  privilege 
of  examination,  or  degrees,  without  which  they 
are  not  admissible  to  the  l»r. 

The  legal  courses  in  the  universites  of  Bel" 
gwm  embrace,  besides  the  institutes,  pandects, 
natural  law,  &c.,  both  pubhc  law  (ecclesiastical 
included),  modem  civil  law,  modern  criminal 
law,  canon  law,  practice  of  the  ^cpurts,  the 
political  liiatory  of  Europe,  statistics,  and  di- 
plomsfy. 

But  perhaps  the  most  remarkable  instance 
of  a  special  law  institution  abroad,  superior 
even  to  several  of  the  great  faculties  of  juris- 

Jradence  in  the  universities  of  Germany,  is  the 
mperial  Law  School,  established  at  St.  Petert- 
imryk  in  the  vear  1835,  on  the  suggestion  of 
the  Prince  of  Oldenbuigh,  bv  an  organic 
statute  of  the  emperor.*  It  is  destined  to  fill 
the  ranks  of  the  magistracy  and  of  the  juris- 
consults with  men  penetrated  by  the  spirit,  the 
science,  and  the  sanctity  of  their  profession. 
This  school  is  a  true  judicial  seminaiy,  and  no 
other  establishment  of  Europe  can  be  com- 
pared with  it  in  point  of  magnitude  and  muni- 
ficence. To  secure  a  perfect  unity  of  view, 
the  age  of  admission  is  fixed  at  twelve  years. 
The  complete  course  of  studies  lasts  for  six 
yeais.  The  early  classes  embrace  the  study  of 
the  ancient  and  modem  languages,  history, 
geography,  mathematics,  the  physical  sciences, 
natural  history.  In  the  fourth  class  the  study 
of  philosophy  and  history  is  commenced.  In 
the  third,  they  enter  upon  a  course  of  Ronlan 
law,  administrative  law,  civil  law,  the  history 
of  law,  and  an  extensive  course  of  political 
economy.  The  couraes  of  religious  instruction 
and  the  fine  arts  are  frequented  by  all  the 
classes  in  th&  school.  In  the  last  class,  the 
pupils  receive  instruction  in  feudal  jurisdic- 
tions, in  procedure,  in  legal  medicine,  financial 
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law,  provincial  law,  law  of  police,  of  adminis- 
tration and  international  law.  They,  are  then 
fit  to  enter  upon  their  functions. 

But  even  in  these  countries,  where  circum- 
stances permitted,  the  utility  and  necessity  of 
such  special  course  had  been  recognised. 

In  the  recommendations  of  the  commis- 
sioners issued  in  1826  and  1830,  on  the  part 
of  the  commission  appointed  to  consider  the 
study  of  the  law  in  Edinburgh,  we  find  it 
strongly  maintained.  "  The  country,"  say  «ie 
resolutions,  "is  deeply  interested  intheclu- 
racter,  the  independence,  and  influence  of  the 
advocates  to  whom  the  defence  of  their  pro- 

aand  liberties  may  be  introsted,  and  it 
d  be  vain  to  hope  that  the  independence 
and  character  of  the  bar  can  be  roainUined  if 
the  study  of  law  is  not  conducted  on  an  en- 
lightenea  and  philosophical  plan.  The  gr^t 
extension  of  the  subject  only  renders  it  the 
more  important  to  provide  that  the  instroction 
of  the  students  shall  not  be  limited  to  the  de- 
tails of  a  technical  art,  and  the  phUosophy  and 
science  of  law  sacrificed  in  order  to  furnisli 
materials  for  the  manual  of  a  practitioner. 
Accordingly  they  recommended  that  the  study 
of  kw  in  the  University  of  Edinburgh  should 
include  attcndancefor  three  sessions,  embracing 
the  study  of  the  civil  law  and  Scotch  law  in  ite 
several  branches,  as  the  qualification  for  a 
degree.  This  report  was  subscribed  by  the 
names  of  Rosebery,  Gordon*  Haddingtwi, 
Aberdeen,  Rie,  and  others  which  necessarily 
must  command  attention  from  either  side  of 
the  house.  . 

But  in  turning  to  England  xxitj  met  admis- 
sions indeed  of  th«  necessity,  but  very  partial 
evidences  of  the  ical  with  which  such  a  system 
has  been  carried  into  execution  The  statute 
33d  of  Henry  VIII.,  indeed,  enjoined  of  those 
whom  it  requires  "  to  be  demurrant  and  rtsimit 
in  one  of  the  inns  of  court  in  England  study- 
ing  and  practising,  or  endeavouring  themselves, 
the  best  they  can,  to  come  to  the  troe  know*- 
ledge  of  judgment  of  the  said  laws."  But 
littte  seemed  to  have  been  done  in  following 
up  that  injunction.  They  collected  from  Lord 
Csmpbell^s  "Lives  of  the  Chancellors,"  (an 
auUiority  of  deserved  influence  in  all  inquiries 
connected  with  legal  history,)  that  Wolsey, 
when  keeper  to  the  great  seal,  is  reported  to 
have  openly  complained  "That  the  lawyers 
who  practised  before  him  were  grossly  ignorant 
of  the  civil  law,  andi  the  principles  of  gener^ 
jurispradence,  and  tp  remedy  an  fsviX  which 
troubled  the  stream  of  justice  at  the  foun- 
tain-head, he,  with  his  usual  magnificence 
of  conception,  projected  an  institution,  to  be 
founded  in  London,  for  the  systematic  study 
of  all  branches  of  the  law.  He  even  fumishca 
an  architectural  model  of  the  building,  which 
was  considered  a  masterpiece,  apd  remained 
long  after  his  death  as  a  curiosity  in  the  oalace  at 
Greenwich.  Such  an  institution  (adds  the  noble 
and  learned  lord,  from  whose  writings  I  quote)  is 
still  a  desideratum  in  England ;  for,  with  •pl«Q«i« 
exeeptioiis,  it  must  be  admitted  that  English 
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banisters,  though  very  clever  practitioners,  are 
not  such  able  jurists  as  are  to  be  found  in 
other  countries,  where  lav  is  svstematicallv 
stadied  as  a  science."  Milton  ana  Bacon  eacn 
complained  of  the  same  deficiencies ;  but  they 
found  by  references  to  different  orders  estab- 
lished in  the  time  of  Philip  and  Mary,  that 
moot  cases,  and  pleadings,  and  points,  were  all 
prescribed  as  portions  of  the  exereises  to  take 
place  in  the  inns  of  court.  That  other  orders 
were  established  by  command  of  Queen  Eliza- 
beth, and  the  justices  of  the  Qocen's  Bench 
and  Common  Pleat : — **  That  moots  and  other 
exerdses  of  laaminff  be  a  conditioB  for  ad* 
mission,  and  also  tor  a  continaanee  as  either 
barrister  or  pleader."  The  pfeaoable  to  orders 
made  by  the  judges  and  barans  for  enforcing 
education  at  all  tSbe  inns  of  court  in  iht  33d 
vear  of  Eliaabeth»  1591.  himenU  that  thsM 
has  been  intemq>tion  to  these  studies,  winch, 
if  it  should  be  permitted,  they  add--'' would 
be  almost  an  utter  oveiihrow  to  the  learning 
and  study  of  the  law,  and,  consequently,  an 
intolerable  mischief  to  the  commonwealth  of 
this  realm/'  llie  preamble  leads  to  several 
rules,  under  the  authority  of  the  judges,  for 
the  Aiture  facilitating  of  the  acquirement  of 
legal  knowledge. 

The  honourable  member  then  described  the 
efforts  which  had  been  made  in  Ireland  by  Mr. 
Tristram  Kennedy,  for  establishing  the  Dublin 
Law  Institute,  and  contended 

That  a  school  or  college  of  law  would  not  only 
benefit  the  bar,  but  be  an  advantage  to  society. 
It  would  infuse  into  what  must  often  be  a  coune 
of  mere  technicalities,  something  of  a  lofty  and 
more  philosophical  spirit.  It  would  not  only 
produce  lawyers,  but  he  hoped  legislators,  for 
everv  one  in  that  house  must  be  conscious  how 
much  the  want  was  felt  of  opportunity  of  any 
reed  acquaintance  with  the  ffreat  principles  of 
jurisprudence,  especiallv  in  their  direct  bearing 
upon  those  functions  which  he  had  afterwards 
to  exercise,  whether .  in  the  senate,  whether  as 
an  ambassador  from  his  country,  or  as  a  nego^ 
ciator  for  its  interests.  Philosophic  study  and 
a  large  and  embracing  spirit  was  its  first  essen* 
tial.  In  all  this  we  were  deficient.  Well  known 
through  Europe  as  were  all  our  talents,  we  not 
unfrequentl^  wanted  the  ordinary  elements  of 
instruction  in  these  several  branches.  We 
should  also  remember  the  lawyer  was  essentially 
the  mannilActurer  of  our  Acts  of  Parliament. 
Upon  his  knowledge,  experience,  and  intelli- 
gence depended  the  accuracy  and  facility  of  ap- 
plication, but  still  more  the  clearness,  of  our 
legislation.  Without  opportunities  for  the  cul- 
tivation of  these  qualities,  we  should  long  con- 
tinue to  lament  the  defects  to  which  we  were  at 
present  subject. 

Although  the  house  waa  '*  counted  ont"  at 
the  conclusion  of  Mr.  Wyse*s  ispeech,  the  go- 
vernment on  the  following  day  acceded  to  a 
nsolntion  of  the  house—*'  To  inquire  into  the 
present  state  of  legal  education  in  Irdm^,  and 


the  means  for  its  further  hnprovement  and  ex- 
tension." 

The  inquiry,  we  are  informed,  has  aince  been 
extended  to  England,  and  the  foUowing  are  the 
committee  nominated : — 

Mr.  Wyse,  Mr.  O'Connell,  Sir  Thos.  Wilde, 
Mr.  Bingham  Baring,  Mr.  Rutherford,  Mr. 
Walpole,  Sir  Wm.  Somerville,  Mr.  Watson, 
Sir  Edmund  Hayes,  Mr.  Geo.  Hamilton,  Mr. 
Christie,  Mr.  Milnes,  Mr.  McCarthy,  Mr.  God- 
son, and  Mr.  Elphinstone,  Power  to  send  for 
persons,  papers,  and  records.  Five  to  be  a 
quorum. 

TRINITY  TERM  EXAMINATION. 

This  examination  took  place  on  Thursday 
the  4th  instant,  whan  Master  Griffith  presided. 
The  other  examiners  were:-*Mr.  Pickering, 
Mr.  Metcalfe,  Mr.  Clarke,  and  Mr.  Whitmore. 
The  number  of  candidates  examined  was  87 — 
being  about  one-half  the  number  reported  in 
the  newspapers.  The  mistake  ariaee  from  not 
deducting  the  number  previously  examined. 
Of  the  27  thus  examined,  81  were  passed  and 
6  postponeri. 


HOLIDAY  AT  THE  CHANCERY 
OFHCES. 

Tub  Lord  Chancellor,  pursuant  to  the  10th 
of  the  General  Orders  of  8th  May,  1845,  has 
directed  that  the  several  ofiicea  of  the  court  be 
dosed  en  Tuesday,  the  9th  day  of  June,  bdng 
the  day  appointed  for  the  celebration  of  the  an- 
niversary of  her  Majesty's  birth-day. 


ANALYTICAL  DIGEST  OF  CASES. 

HBPQRTED   IN   ALL  THB   COURTS, 

C^ommoR  Zaie]  tf eurtit. 
I.  CONSTRUCTION  OF  STATUTES. 

▲OBNT. 

See  Bill  o/Ladhtg, 

AGRBBMBKT* 

See  Stamp,  3« 

ANNUITY. 

See  Legacy  Duty. 

APPBAL. 


Notice.— Fraction  of  a  day. — ^A  local  act  re- 
quired seven  days'  notice^  "at  least"  to  be 
given  by  an  appellant,  of  his  intention  to  bring 
an  appeal.  Notice  was  served  on  -the  91st  <^ 
December*  The  sessions  cenuBenceu  on  oie 
7th   January,  on   which   day   appeala  wwb 
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entered,  bat  not  heard  till  a  sabaeqiient  dagr : 

Held,  l8t,  that  the  notice  was  insufficient^  ae 

both  the  dav  of  giving  the  notice  and  the  day 

of  holdinn^  tne  sessions  must  be  excluded;  and 

that  the  day  of  brinj^ing  an  appeal  is  the  day 

on  which  it  is  entered,  not  that  on  which  it  is 

heard :  2ndly,  that  the  fraction  of  a  day  cannot 

be  taken  into  consideration  in  such  a  case. 

Beg.  y.  Jt»/tces  of  Middlesex,  3  D.  &  L.  109. 

Cases  cited  in  the  judgmeDt:  Zouch  v.  Empsey, 

4  B.&  A.  529  ;  lieg.  v.  Justices  of  Shropshire, 

8  A.  &  E.  173 ;  MitchrU  y,  Foster,  1«  A.&  £. 

47«,S.C.4P.&D.  150. 

ABRSST. 

See  ProledfOfi  Jrom, 

ASSESSMENT. 

See  Poor  Law  :  Rmlwuy,  2. 


ASSIGNMENT. 


See  Frauds,  2. 

BANKRUPT* 

I.  UweertificaUd, — After aeqwired property,-^ 
Pkadmg.^  Under  st^it.  6  G.  4,  c.  16,  ss.  68, 
127,  and  stat.  1  &  2  W.  4,  c.  56,  s.  25,  an  un- 
oertaficated  bankrupt  may  acouire  property,  and 
contract,  for  the  benefit  of  nis  assignees,  and 
JD9f  sue  in  respect  of  such  property  or  contract* 
And  a  pka  showing  the  Irankraptey,  ftc.  con- 
stitutes no  defence,  unless  there  be  an  allega- 
tion that  the  assignees  have  interfered.  The 
same  is  true  in  the  case  of  a  party  who  has 
twice  been  bankrupt  and  obtained  his  certifi- 
cate, biji  has  not  paid  fifteen  sbillinga  in  the 
pound,  in  respect  of  property  acquired  since 
the  certificate:  Held,  b^  the  Court  of  Ex- 
chequer Chamber,  reversing  the  judgment  of 
the  Court  of  Q.  B. 

B;r  the  Court  of  Q.  B. :  de  injuHd  may  be 
replied,  in  an  action  by  the  indorsee  of  a  bill  of 
eichange  against  the  acceptor,  to  a  pka  that 
the  bill  was  accepted  for  the  accommodation  of 
the  drawer,    to  be  deposited  with  12.    as   a 
collateral  security  from  the  drawer  to  A. ;  that 
H,  took  it  on  those  terms;  that  the  drawer 
before  maturity,  paid  jR.  part  of  such  debt,  and 
tendered  the  residue,  which  R.  refused  to  ac- 
cept ;  and  that  H.  afterwards  indorsed  the  bill 
to  plaintiff,  in  order  that  plaintiff,  conspiring 
and  colluding  with  H.  to  defraud  defendant, 
m^ht  recover  as  a  trustee  for  jR. ;  such  plea 
being  in  excuse  and  not  in  discharge.    Herbert 
V.  Sa^er,  5  Q.  B.  965. 
Case  cited  in  the  jodgment :  Salter  r.  Purcbell, 
1  Q.  B.  209  ;  Humphreys  v.  O'CoDneU,  7  M.  & 
W.370J  Mitchell  v.Cragpr.  10  M.  &  W.367  ; 
Isaac  r.  Farrar,  1  M.  &  W.  65 ;  8.  C.  Tyrwh. 
&  Gr.  281 ;  Young  t.  Rishwortb,  8  A.  &  K. 
470;   Fyeon  ▼.  Chamhers,  9  M.  fit  W.  460, 
467  ;  Kitchen  t.  Dart9ch,7  £a8t,  53 ;  Fowler  v. 
Bown,  1  Boa.  ft  Pul.  44 ;  Aahley  t.  Kell,  1 8tr. 
1907  ;  Wehh  ▼.  Fox,  7  T.  R.  99t ;  Laroehe  t. 
Wakemap,  1  Peake*s  N.  P.  C.  140 ;  CumBing 
▼.  Roebuck,  HoU*a  N.  P.  C.  I7f ;  Kx  parte 
Cartvrrigbt.  S  Roae'a  Ca.  B.  330  ;  Drayton  v. 
Bale,  9  B.  a.  C.  993;  Leech  ▼.  Thompson,  1 
Sheer.  996»  300  ;  3  Ut.  984 ;  Clark  t.  Calrert. 
8  Tattot*  749.  » 


.  2*.  jB^iUmI  monership^^AMsignment  qfler  act 
tf  ftaeArvplcy.— Under  sUt.  6  G.  4,  c  ia>  s.  72, 
which  empowers  the  oonunissioners  in  bank- 
ruptcy to  aispose  of  goods  beinff  in  the  posses- 
sion, order,  or  disposition  of  tne  bankrupt  as 
reputed  owner  "  at  the  time  he  becomes  bank- 
rupt,'' the  time  meant  is  that  of  committing  the 
act  of  bankruptcv,  not  the  time  when  the  fiat 
issued ;  stat.  2  cc  3  Vict.  c.  29,  s.  1,  making 
no  alteration  in  this  respect. 

A  trader  assigned  his  effects  to  a  trustee^ 
thereby  committing  wti  act  of  bankruptcy. 
Afterwards  a  creditor,  ignorant  of  the  act  of 
bankruptcy,  took  in  execution  the  trader^s 
goods  comprised  in  the  assignment.  The  trus- 
tee paid  off  the  execution,  and  took  an  assign, 
ment  of  the  goods  from  the  sheriff. 

A  Hat  in  bankruptcv  having  afterwards  issued 
agunst  the  trader :  Held,  that  although  the  levy 
made  by  the  execution  creditor  might  have 
been  protected  by  stat  6  G.  4,  c.  16,  s.  81,  or 
2  &  3  Vict,  c.  29»  the  jpstrtv  who  had  become 
assignee  of  the  sheriff  witn  knowledge  of  the 
act  of  bankruptcy,  could  not  avail  himself  of 
that  protection,  and  that  the  assignees  in  the 
bankruptcy  might  bring  trover  against  him  for 
the  goods.    Faweett  v.  Feame,  6  Q.  B.  20. 

Casea  cited  in  tbe  judgment :  Smith  y,  ToppinfTf  3 
B.&.Ad.(i74;  Lyon  t.  Weldon,  9  Bing.  334. 

And  see  Fiamtey  v.  EaUm,  10  M.  &  W.  22. 

3.  Notice  of  disputiag  petitioning  creditor's  k 
debt.— Vnder  6  G.  4,  c.  lo^  s.  90,  a  defendant^ 
who  is  assignee  of  a  bankrupt,  may  prove  the 
tet  of  bankruptcy  at  fiift/Tritcs  oy  merely  putting 
in  the  proceedings,  if  the  opposite  party  has 
given  no  notice  to  prove  the  petitioning  credit 
tor's  debt,  &c.,  and  if  it  be  clear  that  such  op* 
posite  party  must  have  known  that  the  bank-^ 
ruptey  would  be  rehed  on  by  defendant,  though 
defendant  Is  not  named  assignee  on  the  record. 
Fawceti  v.  Feame,  6  Q.  B.  25. 

Case  cited  in  the  judgment :  Doe  d.  M swson  v. 
Listou,  4Taupt.74i, 

4..  Competencjf  qf  witness, ^Notice  of  act  of 
bankruptog.  —  A  bankrupt  is  a  competent  wit* 
ness,  in  an  action  by  his  assignees  against 
parties  claiming  under  an  execution,  to  prove 
notiee  to  them  of  a  prkur  act  of  bsnkrapCcy. 

Semble,  also,  he  is  competent,  since  6  &  7 
Vict.  c.  85,  to  prove  the  petitioning  creditor's 
d^,  or  act  of  bankruptcy,  or  any  fact  which 
tends  to  support  ihe  eoaunission. 

A  noltee  by  a  bankrupt  to  an  execution  cie^ 
ditor,  that  "he  had  committed  several  acts  of 
bankruptcy,''  is  a  sufflcieni  notice  of  a  prior 
act  of  badkruptcy,  within  the  2  &  3  Vict.  e.  20 ; 
the  notice  need  not  state  the  nature  or  partiea^ 
lavs  of  any  act  of  bankruptcy.  Udal  v.  fVaUon^ 
14  M.  &  W.  254. 

Cases  cited  in  the  judgment :  Hocking  v.  Ac- 
ramaa,  t9  M.  &  W.  170;  Conway  v.  Nail,  14 
Law  J.  (N.S.)C.  P.  165. 

Si.  Payments  and  receipts  qfter  bankruptcy,^ 
A  trader  committed  a  secret  act  of  bankruptcy, 
by  leaving  his  house ;  but,  before  he  left,  de- 
sired the  defendant,  his  foreman,  who  had  been 
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accustomed  to  manage  bis  business  for  bim,  to 
carry  it  on  in  bis  absence.  'Hie  defendant  did 
CO  accordinfflv,  and  received  large  sums  of 
money  for  debts  due  to  tbe  bankrupt,  and  for 
goods  sold  after  tbe  act  of  bankruptcy.  He 
also  made  several  hondfidt  payments ;  some  to 
creditors  of  tbe  bankrupt,  for  tbe  expenses  of 
bouEe-keepinfiC,  and  retained  some  for  wages 
due  to  bimself.  The  monies  were  received  and 
tbe  payments  made  witbout  notice  of  tbe  act  of 
bankruptcy.  An  action  baving  been  brougbt 
by  tbe  assignees  to  recover  tbe  money  so  re- 
ceived, as  money  bad  and  received  to  tbeir  use, 
tbe  defendant  pleaded  never  indebted,  and  a 
set  off:  Held,  that  tbe  defendant  was  liable  to 
tbe  assignees  for  all  tbe  money  received  by  bim 
after  tl^  act  of  bankruptcy,  and  tbat  be  was 
not  entitled  to  set  off  any  of  the  payments  made 
by  bim. 

Semble,  tbat  tbe  defendant  migbt  bave  pro- 
tected bimself  by  a  special  plea,  as  to  tbe  pay- 
ments and  disbursements  made  by  bim  witnout 
notice  of  tbe  act  of  bankruptcy,  under  6  G.  4, 
c.  16,  6.  82,  and  2  &  3  Vict.  c.  29,  8.  !• 

Quarey  wbetber  tbe  plea  of  not  guilty  in 
trover  does  not  put  in  issue  tbe  wrongful  nature 
of  the  conv^tMon.  Kynaston  v.  Crouch,  14  M. 
&  W.  266. 

Cases  cited  by  tho "  court :  Cole  r.  Wright,  4 
Taunt.  198 ;  Stepbeos  r.  ElvralU  4  M.  &  Selir. 
259 ;  Tope  v.  Hockin,  7  B.  fit  C.  110  ;  Sun- 
cliffe  V.  Ilardwick  8  C.  M.  fit  R.  1. 

6.  Trespass,  —  Attorney  suing  out  ca.  sa. 
against  person  having  protection,  —  An  action 
of  trespass  is  not  maintainable  against  tbe 
plaintiff  in  an  action,  or  bis  attomev,  for  suing 
out  an  execution,  and  causing  tbe  defendant  to 
be  arrested  under  it,  the  defendant  baving  at  tbe 
time  an  order  for  protection  from  arrest  under 
tbe  Bankruptcy  Act,  5  &  6  Vict.  c.  J 16,  s.  4, 
of  wbicb  tbe  plaintiff  had  no  noUce.  Yearsley 
V.  Hecne,  14  M.  &  W.  322. 

Cnses  cited  by  the  court :  Turlton  r.  Fisher, 
3  Douj^.  67;  Lloyd  v.  Wood,  3  B.  .•*  Aid. 
S«8. 

And  see  Bill  of  Lading  ;  Distress, 

BASTARDY. 

1.  Jurisdiction  of  justices.  ^^  An  order  in 
bastard  V  under  tbe  7  &  8  Vict.  c.  101,  s.  3, 
stated  that  appltCation  bad  been  made  and  sum- 
mons granted  by  a  justice  of  the  peace  **  usually 
acting  in  "  tbe  division  in  which  the  mother 
resided :  Held,  tbat  upder  the  $  Vict.  c.  10, 
tbe  word  '*  in  "  was  to^be  taken  to  be  synony- 
mous with  tb©  word  "'for "  contained  in  tbe 
forms  given  in  tbe  schedule  to  that  act ;  and 
that  consequently  the  order  showed  jurisdiction 
on  the  part  of  tbe  magistrate  granting  the  sum- 
mons. Reg,  V.  Miiner,  3  D.  &  L.  128. 
.  2.  Wbere  the  sessions  bad  refused,  on  tbe 
application  of  tbe  guardians,  to  make  an  order 
of  affiliation  und^r  the  2  &  3  Vict.  c.  85 : 
Held,  that  they  were,  nevertheless,  bound  to 
entertain  tbe  complaint  of  tbe  mother  under 
the  7  &  8  Vict.  c.  101,  if  made  within  the  time 
limited  by  tbat  act.  JUg,  v.  Walker,  3  D.  & 
L.  231. 


VILL   OF   LADING. 

DeHverj/  order,  —  Stoppage  in  transitu.  — 
Bankruptcy.— Agent,— Faclor*s  Act,  6  G.  4,  c. 
94,  s,  2. — A.  of  lAmdon,  bad  ordered  beans  of 
B.  &  C.  of  Leghorn,  through  D.,  their  agent 
B,  &  C.  shipped  more  than  the  quantity  or- 
dered, and  drew  two  bills  upon  A-,  one  for  tbe 
quantity  ordered,  and  tbe  other  for  the  residue ; 
and  they  transmitted  those  bills  to  A,,  tbroOf^h 
D,,  with  a  letter  of  advice  and  an  indorsed  bill 
of  lading  for  the  whole  cargo.  The  beans 
were  shipped  in  3,932  sacks.  A,  accepted  tbe 
bill  for  the  beans  ordered,  but  declined  to  take 
the  residue,  (amountiug  to  1442}  sacks,)  or  to 
accept  tbe  bill  drawn  agunst  them.  D.  con* 
sented  to  take  tbe  residue  of  tbe  beans,  and  J. 
thereupon  wrote  a  letter  to  bim  acknowledging 
such  residue  to  be  his,  and  inclosed  an  order  to 
the  captain  to  deliver  to  tbe  bearer  1442]  sacks. 
JD.  thereufion  handed  over  tbe  bill  of  lading  to 
A,  D.  accepted  the  bill  drawn  against  the  re- 
sidue of  the  cargo,  and  paid  it  at  a  maturity. 
Before  the  arrival  of  the  ship,  D.  sold  the  real, 
due  to  K,  who  accepted  a  bUl  for  tbe  amoant 
drawn  by  B.,  who  happened  to  be  in  London, 
and  D.  handed  to  E,  ^.'*  .letter  and  delivery 
order.  E,  afterwards  applied  to  F.  for  an  an- 
vance  of  cash,  and  banned  bim  over  as  a  se- 
curity (inter  aUa)  such  letter  and  delii'eiy 
order;  and  F.  gave  his  acceptance  to  JS«  for 
the  amount  of  cash  required ;  which  aceeptaaee 
was  honoured  at  maturity.  Before  E,'s  accept- 
ance became  due,  and  before  the  arrival  of  the 
ship,  E.  iBtopped  pavroent.  Wben  the  ship  ar- 
rived the  portion  of  tbe  cargo  for  which  il.  had 
accepted  tbe  bill  was  delivered  to  him. 

Held,  that  D,  might  exercise  the  right  of 
stoppage  in  transitu  as  to  tbe  residue. 

Held,  also,  that  tbe  delivery  order  given  by 
A,  was  not  equivalent  to  a  biU  of  lading. 

Held,  also,  tbat  E.  was  not  a  pereoo  en- 
trusted with  a  delivery  order  within  the  mean- 
ing of  the  6  G.  4,  c.  94,  s.  2.  Jeukyus  v. 
Usbome,  7  M.  &  G.  678. 

CERTIORARI. 

Local  Act.'-A  local  act,  the  6  &  7  Vict.  c. 
76,  eraiiowered  certain  commissioners  to  make 
an  assessment  for  the  purposes  mentioned  in 
the  act.  Tbe  act  cont^ned  several  clauses  re- 
lating to  proceedings  before  magistrates  to  en- 
force tbe  payment  of  tbe  assessment ;  and  by  a 
subsequent  clause,  tbe  158th,  provided  ''that 
no  proceeding  in  pursuance  of  this  act,  Sec, 
shall  be  quashed  or  vacated  for  want  of  ionn, 
nor  shall  tbe  samfe  be  removed  by  certiorari  or 
otherwise  into  any  of  the  superior  courts.*' 
llie  power  to  appeal  to  tbe  quarter  aeasions  wa« 
was  given  by  the  I  Cist  section  :  Heid,  that  the 
clause  taking  away  the  certiorari  had  a  general 
application  to  i^  prooeedinga  under  the  act, 
and  therefore  applied  (o  the  case  of  an  appeal 
under  the  I6l8t  seciion.  Reg.  v.Jmsiieesof 
lAndsey,  3  D.  &  L.  101. 

COPYRIOHT. 

Bights  of  Foreign  Author.— Emdmce.  —  A 
loreign  au^r,  residing  abroad^  who  compoice 
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and  publishes  his  work  abroad,  has  not  at  com* 
niOD  law,  or  under  the  stat.  8  Anne,  c.  19,  and 
54  G.  3,  c  136,  any  copyrig^ht  in  this  country. 
Therefore,  a  peraoB  to  whom  he  transfers 
ahroad,  by  an  instrnroent  not  under  seal,  but 
which  is  valid  according  to  tbe  law  of  that 
country,  the  copyright  of  the  work  in  England, 
has  no  right  of  action  against  a  British  subject 
who  afterwards  published  the  work  in  England. 
Chappell  V.  Purdat/,  14  M.  &  W.  303. 

Cases  cited  in  ike  judgment :  Donaldson  ▼. 
Beckett*  4  Bum  S408;  t  Bro,  P.  C.  129; 
Millar  v.  Tnjrlor,  4  Burr.  2303;  Bentley  v. 
Foster,  10  SiiD.  Si9 ;  D'Almaine  t.  Boosev.  1 
Y.  &  C.  298 ;  Del&Adre  v.  Shaw,  2  Sim.  237  ; 
Pago  T.  Townsend.  5  Sim.  395  ;  Cltmenti  v. 
Walker,  2  B.  &Cr.86l. 

CORONBR. 

JttrisdieHon.— If  a  person  is  found  dfowncd 
in  a  river  within  the  concurrent  jurisdiction 
(exclusive  of  all  others)  of  tbe  coroner  for  a 
dty  and  the  admiralty,  and  the  body  is  taken 
to  a  place  on  shore  beyond  the  city  limits,  the 
eoroner  and  jury  of  the  city  cannot  view  the 
body  at  such  place  for  the  purpose  of  an  in« 
quest;  and  an  inquisition  taken  on  such  view 
will  be  quashed.  So  held  on  an  inquisition 
taken  after  stat.  6  &  7  Vict  c.  12.  Queen  v. 
Hinde,  5  Q.  B  944.  See  Reffina  v.  Great  Wes^ 
tem  Railway  Company,  3  Q.  B.  333 ;  Bex  v. 
Fhrand,  3  B.  &  Aid.  260. 

CORPORATION.  Jp' 

IWis  db-ik.-'The  stat.  5  &  6  W.  4,  c.  76,  s. 
60,  imposes  certain  duties  on  the  town  clerk  of 
a  borough,  and  in  cases  of  neglect  or  refusal 
two  justices  of  the  peace  have  power  to  deter- 
mine the  matter  in  a  summary  way ;  provided 
alwavsy  that  nothing  in  the  act  shall  prevent  or 
abridge  any  remedy  by  action  against  any  per- 
aoo  ao  offending,  but  such  person  shall  not  be 
wd  by  action  and  proceeded  against  in  a 
««HDary  way  for  tbe  same  cause. 

fltU,  that  an  action  on  the  case  would  lie  at 
tbe  suit  of  the  corporation  against  the  town 
derk  for  refusing  or  neglecting  to  perform  the 
duties  imposed  on  him  by  the  60th  section  | 
the  summary  remedy  before  magistrates  not 
being  co^extensive  with  the  injury.  Mayor  of 
lAeifM  V.  Simpson,  31  L.  O.  58. 

COVRNANT. 

Non  performance,  when  excused, — Land  was 
demised  to  trustees  for  parish  R.,  they  cove- 
Banting  to  build  a  workhouse  thereon,  and  to 
use,  occupy,  possess,  and  enjoy  the  premises 
for4he  sole  use,  maintenance,  and  support  of 
the  poor  of  R.,  and  not  to  convert  the  building 
or  the  land,  or  employ  the  profits  thereof,  to 
any  other  use,  intent,  or  purpose  whatsoever. 
Proviso  for  re-entry  on  breach  of  the  covenant. 

Tbe  house  was  built,  and  together  with  the 
laRd,  used  agreeably  to  the  covenant.  After- 
wards stat.  4  &  5  W.  4,  c.  76>  passed ;  and  the 
poor  law  commissioners  incorporated  parish 
IL  in  a  union,  and  removed  aU  the  paupers  to 
thamiion  workhouse.  The  workhouse  of  JR. 
beciBie  uBtnliabitied  and  was  locked  up,^  and 


the  land  was  let  at  a  rack  rent,  which  was  ap- 

Clied  in  aid  of  the  poor  rates.     On  ejectment 
rought  f three  years  afterwards)  for  breach  of 
the  covenant, 

Hdd,  that  no  breach  of  the  covenant  ap- 
peared ;  but  Semble,  that  a  breach  caused  by 
the  compulsory  operation  of  the  statute  would 
have  been  thereby  excused.  JDoe  d.  Lord 
Angksea  v.  Churchwardens  of  Rugdey,  6  Q. 
B.  107. 
Case  cited  in  the  juUgmont:  Brewster  ▼.  Kiicbell, 

1  Salk.  198. 
And  see  Bac  ab.  tit.  Conditions-,  Com.  Dig- 
tit.  Conditions. 

DRBTOR^ 

Personal  service  of  notice  not  requisite,— Ver^ 
sonal  service  on  the  plaintiff  of  notice  of  a 
motion  for  the  discharge  of  an  insolvent  debtor 
under  the  48  G.  3,  c.  123,  s.  1,  is  not  requisite* 
BuU  V  Brownhw,  7  M.  &  G.  526. 

DtBORDERLY   UOVSR. 

Meaning  of  word  "conviction:'  —  Demand 
under  statute—Action  against  ** overseers*'— 
By  a  statute,  (25  G.  2,  c.  36,  s.  5,)  if  two  in- 
habitants of  any  parish  give  notice  to  a  con- 
stable of  any  person  keeping  a  disorderly  house- 
in  such  parish,  the  constable  is  to  go  with  such 
inhabiUnts  to  a  justice  of  the  peace,  and  upon 
their  entering  into  a  recognizance  to  produce 
material  evidence  against  such  person,  is  to  en- 
ter into  a  recognizance  to  prosecute  with  effect 
such  person  at  the  next  setstons ;  and  such 
constable  is  to  be  allowed  all  reasonable  ex- 

Censes  of  such  prosecution,  to  be  ascertained 
y  two  justices,  and  is  to  be  paid  the  same  by 
the  overseers  of  such  parish ;  and  in  case  such 
person  be  convicted,  the  overseen*  are  forthwith 
to  pay  10/.  to  each  of  such  inhabitants ;' and  iu 
case  such  overseers  neglect  or  refuse  to  pav, 
upon  demand,  the  said  sums  of  10/.  and  10/., 
such  overseers  and  each  of  them  are  to  forfeit 
to  the  person  entitled  to  the  same,  double  the 
sum  so  refused  or  neglected  to  be  paid. 

In  an  action  by  A,,  and  inhabitant  of  X, 
against  C  &  D.,  as  overseers,  to  recover  a 
penalty  under  this  statute,  it  appeared  that  A. 
and  another  inhabitant,  B.,  had  given  the  requi- 
site notices  with  respect  to  a  disorderly  house 
kept  by  J^.,  and  that  R,  was  prosecuted  and 
found  guilty,  while  F.  &  .0.  were  overseers  of 
the  parish;  and  that  after  C.  &  D.  came  into 
office  J5.  was  called  up  for  judgment  and  sen- 
tenced. A.  thereupon  demanded  in  writing 
the  sum  of  10/.  from^C.  &  D.,hut  they  refiised 
to  pay  it.  There  were  churchwardens  in  the 
parisn,  but  no  demand  had.  been  made  upon 
them. 

Held,  that  E,  was  not  to  be  considered  as 
convicted  until  the  judgment  of  the  court  upon 
the  indictment  against  him  was  pronounced; 
and  therefore  that  the  demand  for  the  reward 
was  properly  made  upon,  and  the  action  rightly 
brought  against  C.  &  D.,  and  that  their  prede- 
cessors F.  k  G.  were  not  liable. 

Held,  also,  that  no  objection  having  been 
taken  to  the  form  of  the  demand,  either  at  the 
trial  or  on  obtaining  a  rule  aift  to  enter  a  non« 
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suit,  it  was  too  late  to  do  lo.  upon  the  argument 
ia  support  of  such  rule. 

Held,  also,  that  it  was  not  necessary  such 
demand  should  be  in  writing. 

Held,  also,  that  it  was  not  necessary  to  make 
the  demand  upon  the  churchwardens  as  well  as 
upon  C  8i  D,,  the  overseers,  or  to  join  the 
former  in  the  action,  and  that  the  action  was 
well  brought  against  the  latter,  upon  whom  the 
demand  was  made. 

Qtuere,  whether  churchwardens  are  included 
iii  the  term  "  overseers  "  in  the  statute,  so  as 
to  be  liable  to  be  called  upon  to  pay  the  reward. 
The  defendants  having  made  an  aamiaaion^  for 
the  purpose  of  the  cause,  that  they  were  "  over- 
seers ''  at  the  time  the  demand  in  question  was 
made :  Semble,  that  they  were  not  thereby  pre- 
cluded from  contending  that  the  churchwardens 
were  also  overseers,  and  should  have  been 
joined  in  the  demand.  Burgess  v.  Boetefeur,  7 
M.  &  W.  481, 

Cases  cited  ia  the  judgement ;  Sutton  v.  Bishop, 
4  Burr.  2383  ;  1  W.   Bit.   665 ;    Regina  r 
Justices  of  Cambridgeshire,  7  A..&  £.  480. 
ni8TRE88» 

2SrZ  Vict.  e.  29.^What  noHos  <tf(mQci  of 
hankruplcy.-^On  the  29th  of  December,  1842, 
A,  distrained  for  120/.,  for  rent  due  to  him  from 
JB.  at  Michaelmas,  the  goods  of  B,  being  then 
in  possession  of  one  C,  to  whom  they  had  been 
conveyed  by  deed  on  the  13th  of  December,  | 
in  trust  for  B.*s  creditors.  On  the  3rd  of; 
January,  1843,  it  was  agreed  between  A.k  C,\ 
that  the  rent  should  be  paid,  A.  eonsenting  to  j 
forego  the  quarter's  rent  due  at  Christmas. 
The  goods  were  accordingly  appraised  and  con- 
demned  at  136/.,  being  the  amount  of  the  rent 
and  expenses ;  and  that  sum  was  handed  over 
to  A,  On  the  9th  of  January,  a  fiat  issued 
against  B.,  the  act  of  bankruptcy  being  the  ex- 
ecution*of  the  deed  i—Held,  that  so  much  of  the 
sum  so  paid  to  ^.,  as  exceeded  a  year's  rent, 
was  not  money  received  to  the  use  of  the  as- 
signees. Qbinere,  whethar  a  '*  distress'*  i(»  a 
"transaction  "  within  the  2  &  3  Vict.  c.  29; 
and,  if  ao,  whether  a  notice  of  an  act  of  bank* 
niptcy  given  to  the  broker'a  man  could  be  auf- 
ficient  to  bind  the  landlord.  Notice  &at  n. 
party  has  executed  a  deed  conveying  all  his  pvo* 
perty  for  the  benefit  of  his  creditors,,  is  a  notice 
of  an  act  of  bankruptcy.  I^ackingtfm  v.  Eilhtt, 
7  M.  &  G.  538. 

OesM  oiCed  in  tiM  judgaMnft:  Wbitnorer.  Ro* 
bertson,  8  M.  &  W.  4d5;  Sker  t.  Cmitw,  11 
M.  &.  W.  371. 

FACTORS^  ACf. 

See  Bill  of  LaHng. 

FRAUDS, 

ilccep/ancc— The  defendant,  a  builder  at 
WalUngford,  gave  the  plaintiff,  a  timber  mer- 
ehant  in  London,  a  verbal  order  for  timber,  dw 
recttng  it  to  be  sent  to  the  Paddington  station 
of  the  Great  Western  Railwav,  to  be  forwarded 
to  him  at  WalUngford,  as  baa  been  the  practice 
between  the  ^rties  on  previous  deaHngs  be- 
tween them.  The  timber  was  accordingly  sent, 
and  arrived  at  the  WalUngford  station  on  the 


19th  of  April,  and  the  defendant  was  iftformed 

by  a  railway  clerk  of  its  arrival,  upon  which  he 
said  he  would  not  take  it.  An  invoice  waa 
sent  a  few  days  after,  which  the  defendant  re- 
ceived and  kept,  without  making  any  commu- 
nication to  the  plaintiff  himself  until  the  28th  of 
May,  when  he  informed  the  plaintiff  that  he  de- 
clined taking  the  timber.  Held,  that  although 
there  misht  be  a  scintilla  of  evidence  for  the 
giving  of  an  acceptance  of  the  timber  within  the 
Statute  of  Frauds,  yet  there  was  not  sufficient 
to  warrant  them  in  finding  that  there  was  such 
an  acceptance,  and  the  court  set  aside  a  ver- 
dict found  for  the  plaintiff  as  not  warranted  bv 
the  evidence.  Norman  v.  FhiUips,  14  M.  &  W. 
277. 
Cases  cited  bv  the  eeart :  Johnson  r.  Dodgsoo, 

«  M.  &  W.  655 ;  Busbel  v,  Wheeler,  8  Jurist, 

53f. 

2.  FraudM,  operation  of  parol  OMsigmmmi  if 
term  of  gears^^Semble,  that  an  agreemeot  by  a 
leasee  for  the  transfer  of  his  interest  in  we 
terpi,  (not  exceeding  three  years,)  which,  not 
being  in  writing,  is  invalid  as  an  assigummU  by 
the  Statute  of  Frauds,  cannot  operate  as  an  sui- 
derlease.    Barrett  v.  Rolpk,  14  M.  &  W.  348. 

FRIENDLY   80CIETIB8. 

The  statute  59  Geo.  3,  c.  128,  s.  1,  enacU, 
**  that  no  society  hereafter  to  be  formed  shall 
be  entitled  to  the  benefits  or  subject  to  the  {pro- 
visions of  the  said  acts,  unless  such  society 
shall  have  been  constituted  under  the  authority 
and  accorfling  to  the  provisions  of  thia  act.** 
Held,  that  a  society  which  had  been  formed  for 
a  considerable  time  before  the  act  passed,  but 
the  rules  and  regulations  of  which  society  had 
not  been  enrolled  by  the  Quarter  sessions,  pur- 
suant to  the  directions  ol  the  statute,  did  not 
come  within  the  protection  of  that  statute. 
Parnell  v.  Smith,  31  L.  0.  272. 


HABEAS   CORP178. 

1.  Stifieieneg  of  Warrant. — The  retnrn  to  a 
habeas  corpus  stated  that  the  prisoner  was  com- 
mitted for  three  months  by  warrant  of  a  justice, 
(set  forth  in  the  return),  reciting  a  conviction  by 
the  jnstice,  on  which  the  warrant  purported  to 
proceed,  for  an  offence  under  stat.  4  G.  4,  c. 
34,  s.  3.  The  recited  conviction  was  on  the 
faee  of  it  bad.  The  return  then  stated  that  a 
week  after  such  conmiitment,  the  prisoner  be- 
ing still  in  custodv,  the  same  justice  deliveied 
to  the  gaoler  another  warrant  of  commitment, 
reciting,  and  grounded  upon  a  conviction  of  the 
same  &ie  as  the  first,  by  the  same  justice,  set- 
ting forth  the  same  offence,  and  ixnposing  the 
same  punishment.  In  this  conviction  no  ma- 
terial defect  appeared.  Held,  that  the  prisoner 
was  not  entitled  to  be  discharged,  the  return 
showing  a  good  warrant  under  which  he  was  in 
custody. 

QMeea  v.  BUhards,  5  Q.  B^  926. 

Deserter,  —  Secretary. at  war. —  Service  <jf 
aoltce.— Upon  habeas  corpus  to  discharge  a 
prisoner  out  of  cnstodv  who  has  been  commit- 
ted by  virtue  of  an  oraer  of  magistrates,  under 
the  8  Vict,  c.  8,  s.  2&,  ^the  Mutiny  Act»)  te  as* 
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sMtasfftoameeftladnefter;  notice  of  the  rale 
should  be  eerved  upon  the  eecretary  at  war. 
Oefc,  ei|Mrtfe,  3  D.  &  L.  114. 

HIGHWAY  ACT. 

1.  WoTd9  ''heretofore''  "usually  ruied.'*^ 
In  the  Highway  Act,  6  &  6  W.  4,  c.  50.  s.  27, 
which  directs  toe  surveyor  to  rate  idl  property 
then  liable  to  be  rated  to  the  poor,  provided 
that  the  same  rate  shall  also  extend  to  such 
woods,  mines,  &c.,  ae  have  heretqfore  bem 
nntaU^  rated  to  the  highways,  the  words 
"  usually  rated  "  refer,  not  to  legal  rateahility» 
but  to  rating  in  point  of  fact,  and  to  the  prac- 
tice of  rating  in  the  particular  parisl^  not  in  the 
county  generally. 

On  appeal  against  a  surveyor's  rate  on  tim- 
ber  woods,  the  sessions  found  for  the  appellant, 
•abject  to  a  case,  which  stated  that  the  woods 
were  not  liable  to  poor  rate ;  that  from  1809 
down  to  the  pasaiog  of  stat.  6  &  6  W.  4,  c.  50, 
they  had  not  been  rated  to  the  highways ;  and 
that  timber  woods  of  a  like  description  had 
always  been  rated  to  the  highways  in  the  ma. 
joritv  of  parishes  in  the  county  and  neighbour- 
nood,  but  in  some  they  had  not  been  so  rated 
since  1809« 

He2d,  that  the  appellant's  woods  were  not 
shown  to  he  cbargeaSle  under  sect.  27,  Qfuea 
Y,  Rose,  6  Q.  B.  153. 

2.  Power  of  surveyors  to  enter  lands  to  make 
drains. — Tender  of  amends, — Amount  how  ascer* 
tained.— By  a  highway  act,  (5  &  6  W,^|4^  c.  50, 
s.  67,)  surveyors,  or  way>wardens,  are  em- 
powered, to  make  drains  on  lands  adjoiDing  any 
highway,  upon  paying  the  owner  for  the 
damages  sustained  thereby,  to  be  settled  and 
paid  as  the  damages  for  getting  materials  in  in- 
closed lands  are  Uierein  directed  to  be  settled 
and  paid.  The  power  of  getting  such  materials 
is  ^ven  by  the  act  (sec.  54,)  the  said  surveyor 
making  such  satisfaction  for  the  materials,  and 
also  for  the  damage  done  to  such  lands  as  shall 
be  settled  and  ascertained  bv  order  of  the  jus- 
tices at  a  special  session  for  tne  highways.  The 
act  directs  (sect  109)  that  no  action  shall  be 
commenced  against  any  peraon  for  anything 
done  in  pursuance  of  the  act,  until  twenty-one 
days*  notice  thereof  has  been  given,  nor  after 
sufficient  satisfaction  or  tender  of  satisfaction 
has  been  made ;  and  in  case  of  an  action  being 
brought,  if  the  matter  appears  to  have  been 
done  under  the  act,  or  if  it  appears  that  such 
action  was  brought  before  twenty-one  days' 
notice  thereof,  or  that  sufficient  satisfaction  was 
made  or  tend^ed,  the  jury  shall  find  a  verdict 
for  the  defendant.  Held,  that  tender  of  satis- 
faction for  damage  done  in  making  a  drain  was 
not  a  condition  precedent  to  the  right  of  entry 
on  the  land. 

Held,  also,  that  the  amoimt  of  satisfaction 
could  only  be  ascertained  by  the  justices  at  a 
special  session. 

Held,  also,  (per  Tlndal,  C.  J.,)  that  assuming 
it  to  be  the  duty  of  the  way-warden  to  apply  at 
a  special  session  for  the  purpose,  there  was  no 
time  limited  ibr  his  domg  so  ;^  and  that  the 
notice  of  action  would  not  create  such  a  limit- 
ation, i 


Held,  also,  (pw  Cokman,  J.,)  Aat  tender  of 
satisfaction  before  action  brought  is  not  re- 
quired in  cases  where  the  wav-warden  has  com- 
plied with  the  provisions  of  tne  act.  Peters  v. 
Clarsom,  7  M.  &  G.  548. 

Cases  cited  in  the  judgment:  BoTfield  r.  Porter, 
13  East,  900 ;  Six  Carpeotert*  dase,  8  Co.  Rep. 
146, a. ;  Lister  ▼.  Lobley,  7  A.  &  £.  1«4. 

INCL08URE  ACT. 

Construction, — ^Where  an  inclosure  act  di- 
rected that  the  commissioners  should  set  out 
and  allot  a  certain  portion  of  the  common  lands 
for  the  getting  of  stone,  gravel,  and  other  ma- 
terials, for  the  repairs  of  the  highways  and 
other  roads,  tu  be  set  out  under  tne  act,  and 
for  the  use  of  the  inhabitants  within  the  parish. 
Held,  that  this  did  not  authorize  the  inhabitants 
to  take  such  materials  for  their  private  ptuposes, 
but  only  for  the  repairs  of  the  nmds.  Mylatt 
r.  Marjteet,  U  M.  &  W.  233. 

IKTERPLBADEn. 

A  defendant  w^o  had  purchased  certain 
goods  received  notice  from  a  third  party  that 
the  goods  belonged  to  him.  The  vendor  sued 
the  defendant  for  the  price  .of  the  goods,  and  the 
claimant  sued  the  defendant  in  trover.  Held, 
that  this  was  not  a  case  in  which  the  defend* 
ant  could  be  relieved  under  the  Interpleader 
Act.     Sktney  v.  Sidney,  31  L.  O.  209. 

JURISDICTION   OF   JUSTICES. 

See  Bastardy;  Coroner;  Poor  Law  :  PrO'- 
tectianfrom  arrest* 

LANDLORD  AND   TENANT. 

See  Distress, 

LEASE. 

See  Fraud,  2. 

LEGACY  DUTY. 

Annuity  devised  under  power. — A.,  by  deed 
dated  in  1802,  conve)red  certain  lands  to  trus- 
tees, to  the  use  of  himself  for  Kfe,  remainder 
to  B',  his  son,  for  lifet,  with  remainder  over. 
The  deed  contained  a  prwiso  that  it  should  be 
lawful  for  B.,  by  his  last  will,  to  limit  and  ap- 
point to  the  use  of  himself,  or  any  other  person 
or  ponoas,  nay  annual  sum  or  sums  of  money 
not  excseding  the  yearly  aum  of  700/.,  to  lie 
charged  upon  and  payable  out  of  the  luids  in* 
duded  inthadeed,  ta4SoqKnence  from  the  death 
of  B.,  and  to  be  either  perpetual  or  in  fee^  or 
payable  forsnch  times  and  m  such  manner  in 
all  respects  as  B.  should  think  it.  B.,  by  his 
will,  by  virtue  of  this  power,  appointed  an  an* 
nui^  of  7001.  a  vear  to  C.  for  her  life,  charged 
npon  and'pavable  ont  of  the  said  hind.  Held^ 
that  legacjr  auty  was  not  payable  in  respect  of 
such  annmty .  Attorney^  General  v.  Marquis  of 
Hertford,  14  M.  &  W.  284. 

^OCAL  ACT. 

See  Certiorari  s'  RaieabUity, 

MANDAMUS. 


See  Eailway, 


i9d 
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MARBIVD  WOMAN. 

CommUsion.^Identity.—Z  ^  4  W.  4,  c.  74. 
•^-It  is  no  objection  to  the  issuing  of  a  commis- 
sion to  take  the  acknowledgment  of  a  feme 
covert  resident  beyond  the  seas,  under  stat.  3 
&  4  W.  4,  c.  74,  s.  63,  that  her  christian  name 
is  unkno\ini ;  but  when  the  commission  is  re- 
turned the  court  will  require  strict  proof  of  her 
identity.  Atherton,  wj/e  of.  In  re,  3  D.  &  L. 
20. 

And  see  Uses,  Siatute  of. 

MORTGAGE. 


See  Stamp,  4. 

NOTICE. 

See  Appeal:  Debtor;  Distress;  Paving  Act, 

The  fraction  of  a  day  cannot  be  taken  into 
consideration.  Reg,  v.  Justices  of  Middlesex, 
3  D.  &  L.  109. 

OVEK8EER8. 

See  Disorderly  House, 

QUARTER  SESSIONS. 

See  Bastardy,  2. 

PAVING  ACT. 

License  to  erect  scaffolding,  ^c. — ^A  surveyor .     ^,  ^„„ , ^„„^,  ^^,, ,  .^,  ,w„«..^*.^w  ••.. 

appointed  under  the  Metropolitan  Paving  Act, ;  J^acA^t,— Under  a  port  improvement  act,  com- 
57  Geo.  3,  c.  29,  has  no  right,  under  the  75th :  migsioners  were  empowered  to  raise  money 
section  of  the  act,  to  remove  a  ladder  placed ,  upon  instruments  known  as  old  pier  bonds, 
against  a  house  for  the  purpose  of  whitewashing .  i^^esc  bonds  were  for  100/.  each,  and  were  is- 
it,  for  that  section  applies  only  to  the  erection  |  gued  ali*  per  cent  interest,  with  the  exception 
ef  boards  or  scaffoldings,  or  to  the  placing  of  •  of  eight;  which  were  granted  in  the  same  form, 
posts,  bars,  rails,  or  boards,  by  which  an  in-  but  upon  which  a  memorandum  was  indorsed. 


the  accounts,  it  should  be  lawliii  for  lliem  to 
appeal  to  the  quarter  sessions,  entering  into 
recognizance  to  pay  costs,  if  awarded  agunst 
them;  and  the  sessions  were  empowered 
to  award  costs  to  the  appellant  or  the  (Mirty  ap- 
pealed against. 

Held,  that  the  directors,  though  they  had  ac- 
counted to  their  own  auditors  according  to  the 
local  act,  were  not  thereby  exempted  from  ac- 
counting to  the  union  anoitor  under  stat.  4  &  5 
W.  4,  c.  76,  s.  47. 

The  officers  accounting  for  the  receipt  and 
expenditure  of  the  poor  rate  to  an  auditor  ap- 
pointed by  direction  of  the  poor  law  commis- 
sioners must  account  for  all  sums  collected  un- 
der the  denomination  of  poor  rate,  and  expended 
for  any  purposes,  (as  watehing,  police,  &c.,)  to 
which,  by  local  or  general  acts,  the  poor  rate  is 
applicable ;  not  for  those  sums  only  which  are 
raised  and  laid  out  strictly  for  the  relief  and 
management  of  the  poor.  Reg,  r,  Qoveruors  of 
St,  Andrew*s,  6  Q.  B.  78. 

Case  cited  in  the  iadgment :  Reg.  ▼.  Poor  Law 
CommiMionert,  11  A.  &  £.558. 
And  see  RaUioag,  2. 

PORTS   IMPROVRMBNT  ACT. 

Broker.— Contract.—Pierhmds,— Interest,-^ 


closure  is  made. 

A  license  granted  by  the  surveyor  under  that 
section,  to  erect  a  board  or  scafiblding,  &c.,  on 
the  footway  of  No.  14,  Porter  Street,  was  held 
not  to  authorize  the  licensee  to  erect  one  in 
another  street  or  court,  although  it  fonned  one 
of  the  sides  of  the  house  in  Porter  Street. 
Daxfey  v.  IVame,  14  M;  &  W.  199.  See  IVag^ 
staffs  V.  Sharpe,  3  M.  &  W.  521 ;  Wills  v. 
Langridge,  5  A.  &  E.  383;  6  Nev.  &  M.  831. 

PIER  BONDS. 

See  Ports*  Improvement  Act. 

POOR  LAW. 

Jurisdiction  of  Creditor, — Assessment  for  re- 
Urf  qf  poor, — ^The  Poor  Law  Commissioners 
caused  an  auditor  to  be  appointed  under  stat.  4 
&  5  W.  4,  c.  7C,  s.  46,  to  credit  the  accounte  of 
a  union  and  the  several  parishes  therein,  to  ex- 
amine whether  the  expenditure  was  lawful,  to 
strike  out  payments  and  charges  not  authorized 
by  some  promion  of  the  law,  or  order  of  the 
commissioners,  and  to  see  that  the  accounte 
were  properly  stated,  with  vouchers.  A  district 
within  the  union  had  already  auditors  under  a 
local  act,  (6  G.  4,  c.  clxxv.,)  which  provided  for 
the  maintenance  of  the  poor  and  regulation  of 
the  nightly  watch.  Their  dutv  under  the  act  was, 
to  audit  the  accounts  of  tne  directors  of  the 
poor,  which  the  directors  were  required  to  pro- 
duce, with  vouchers ;  no  power  of  disallowing 
items  was  given  to  the  auditors;  but  it  was 
enacted  that,  if  they  disapproved  of  any  pan  of 


before  the  execution  of  the  bonds,  whereby  the 
obligee  agreed  to  accept  4  per  cent,  provided 
the  payments  were  regularly  made.  A,,  bang 
holder  of  these  eight  bonds,  was  appUed  to  by 
C,  a  broker  employed  to  uurchtse  such  secu- 
rities for  B.,  ana  A,  agreed  to  sell  to  B,  "  eight 
old  pier  bonds  for  100/.  each,"  nothiuff  being 
said  as  to  the  rate  of  interest.  The  bonds  were 
left  with  C.  for  the  purpose  of  transfer,  and  re- 
mained with  him  two  days.  C,  prepared  a 
transfer  and  got  it  registered,  and  then  disco- 
vered that  interest  was,  by  the  memorandum, 
limited  to  4  per  cent,  upon  which  he  imme- 
diately repudiated  them. 

In  assumpsit  by  A.  against  B,  for  not  accept- 
ing and  paying  for  the  bonds,  the  jury  found, 
'*  that  the  bargain  between  C.  and  B.  was  for  old 

Kier  bonds  of  the  usual  sort,  at  5  per  cent, 
ut  that  A,  only  intended  to  sell  bonds  at  4  per 
cent." 

Held,  that  the  verdict  was  thereupon  property 
entered  for  B.  Keele  v.  IVkeeler,  7  M.  &  G. 
665. 

Cat«8  cited  in  tlie  judgment :  Burgh  v.  Preston, 
8'i.R.405. 

PRISONER. 

Supersedeass  stat.  1  4-  2  Viei.e.  110,  «.  41. 
A  prisoner  once  entitled  to  his  disdnrge,  is 
always  so. 

The  statute  1  &  2  Vict  c.  110,  s.  41,  enacte, 
that  "  no  prisoner,  whose  estate  riiall^  by  an 
order  made  under  the  act^  be  vested  in  the 
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prorltiofial  aMigiwe,  thill,  alter  the  making  of 
9qA  order,  be  &charged  ott  of  coatody,  at  to 
voy  action,  &c.,  for  anj  debt,  ftc,  with  reapect 
to  which  an  ai^udication  can,  under  the  ]Nro* 
miona  of  the  act,  be  made  by  virtue  of  anv 
sapenedeas,  &c.,  for  want  of  the  {daintiff  a 
proceeding  thereon/'  HM,  that  this  section 
doea  not  apply  to  a  prisoner  who  before  the 
date  of  an  ordfer  was  entitled  to  his  discharge 
by  reason  of  the  plaintiff's  having  failed  to  de- 
cUire  within  a  year.  Halktt  v.  Creswell,  31  L 
O.  369. 

PROTXCTION   FROM   AR&S8T. 

Commitmom  of  bankruptcy,  —  A  temporary 
and  limited  protection  from  arrest,  granted  by 
a  commisaioner  of  the  court  of  bankruptcy, 
under  the  atat  7  &  8  Vict,  c  70,  s.  7,  upon 
the  examinatioa  of  a  debtor's  petition,  cannot 
be  renewed  or  eatended  by  the  commissioner. 
Maxemmr.Dmrit,  3  D.  &  L.  U5. 


RAILWAY. 

1.  Compensait(m,-^Mttndamus. — Stat.  6  &  7» 
W.4,  c.  Izxx.,  incorporating  the  Hull  and  Selby 
Railway  Company,  and  empowering  them  to 
build  a  bridge  over  the  river  Ouse,  recited  that 
the  biulding  of  such  bridge  might  diminish  the 
tolls  received  at  a  neighbouring  bridge  over  the 
same  river,  bebnging  to  another  company.  It 
therefore  enacted,  that,  if  in  the  first  three  years 
after  the  opening  of  the  railway,  there  should  be 
ananwnal  decrease  in  the  tolls  of  the  last-men- 
tioned  bridge,  aa  compared  with  the  t^l^  during 
the  three  preceding  years,  the  railway  company 
should  forthwith  pay  the  bridge  company  a 
sum  eqnal  to  ten  years'  purchase  of  such  an- 
nual decrease,  taken  upon  an  average  of  the 
three  years  in  which  it  occurred.  The  decrease 
took  place,  and  the  compensation  was  claimed. 
Heid,  that  debt  lay  against  the  company  for  the 
amount,  and  that  a  mandamus  to  pay  was  not  a 
more  effectual  remedy,  and  ought  not  to  be 

f ranted.     Quetn  .v.  Hull  and  Selby  Railway 
'ompany,  6  a  B.  70. 

2.  Rating  to  the  poor, — Principle  of  assesS' 
ment. — The  Great  Western  Railway  Company 
were  occupiers  of  a  railway,  their  property,  and 

.  constructed  by  them,  and  of  branch  rulways 
which  they  rented ;  and  they  used  the  several 
lines  as  carriers  for  hire,  working  the  whole  as 
one  concern.  In  the  parish  of  Y.,  tbrouffh 
which  the  main  line  passed,  they  were  rated  for 
the  raflwav  as  follows : — ^llie  gross  receipts  on 
the  several  railways  were  added  together,  and 
the  total  divided  by  the  number  of  miles  in  all 
the  railways.  The  expenses  on  all,  allowable 
as  deductions  from  poor  rate,  were  added  to* 
gether  and  divided  in  the  same  manner,  llie 
expenses  on  the  number  of  miles  in  T.,  the  cal- 
culation for  each  single  mile  being  as  above, 
were  then  subtracted  from  the  receipts  thereon, 
and  the  assessment  was  made  on  tne  residue, 
with  an  aHowance  for  interest  on  the  plant  or 
moveable  stock,  and  for  tenants'  profits,  in- 
eluding  profits  of  trade.  On  appeal  against  the 
rate,  further  deductions  were  claimed  as  fol- 
lows ;  and  the  aeasions  stated  a  case  for  the 
opfakMi  of  tbiacourt  on  the  kgaU^oflbem  :<— 


1.  For  stattoas  and  other  buildiaga  Appurte- 
nant to,  and  necessary  for  the  profitable  enjoy- 
ment of,  the  railway,  but  rated  or  rateable  jiena- 
rate  from  it,  and  in  other  parishes  than  T., 
Held,  allowable. 

2.  Allowance  having  been  made  in  the  rate 
for  "  maintenance  of  way,"  a  farther  deduction 
was  claimed  for  depreciation  and  wear  and  tear 
of  rails  and  sleepers,  being  the  solid  timber  and 
iron  work  of  the  principsd  line.  The  renevral 
of  theae  had  been  paid  for  out  of  the  company's 
capital,  not  their  revenue.    Held,  not  allowable. 

3.  Interest  upon  outlay  in  forming  the 
company,  obtaining  their  act  of  incorpo- 
ration, (5  &  6  W.  4,  c.  cvii,)  raising  the 
capital,  and  other  original  expenses.  HM,  not 
allowable. 

4.  "Income  tax  paid  by.  the. company  in 
pursuance  of  stat.  5  &  6  Vict.  c.  35,  amounting 
in  the  whole  to  10,000/."  Held,  allowable  so 
far  as  regards  the  tax  imposed  in  res|)ect  of  mere 
occupation. 

5.  "Additional  parochial  assessments  not 
actually  paid,  but  wmch  will  be  payable  in  con- 
sequence of  the  recent  decisions  of  this  court 
on  the  rating  of  railways."  Held,  not  allowable. 

6.  The  branch  lines  were  worked  at  a  loss, 
which  the  company  incurred  solely  on  account 
of  the  increased  traffic  occasioned  by  those 
lines  on  the  principal  railway,  and  a  deduction 
was  claimed  for  this  loss.    Held,  not  allowable. 

7*  In  estimating  the  tenants'  profits,  a  per 
centage  was  taken  on  the  original  value  of  the 
moveable  stock,  at  suck  a  rate  as  might  reason- 
ably induce  a  lessee,  obtaining  that  amount  of 
profit,  to  pay  the  residue  of  profits  as  rent. 
The  appellants  contended  that  the  per  centage 
should  have  been  taken  on  the  gross  receipts. 
Held,  that  this  was  a  question  for  the  sessions, 
not  for  the  Queen's  liench. 

8th  Question  immaterial. 

9-  (a)  The  following  increase  of  assessment 
was  claimed  by  the  respondents.  The  move- 
able stock  had,  in  making  the  rate,  been  esti- 
mated at  its  original  value,  which  exceeded  the 
actual  value  at  the  time  of  assessment.  The 
respondents  insisted  that  any  calculation  of  the 
value  for  the  purpose  of  reducing  the  rate, 
should  be  taken  according  to  the  latter  state  of 
the  property.  Hefd,  that  the  estimate  ought  to 
be  so  taken.  Queen  v.  Great  ^''estem  Railway 
Company,  6  a  B.  179- 

Cases  cited  in  tlie  judgment :  Uegint  v.  London 
and  South  Western  Railway  Company,  1  Q.  B. 
558,  585 ;  Hegina  v.  Grand  Junction  Roiiirsy 
(Company,  4  Q.  B.  18.  41.      > 

]  0.  Sale  of  shares, — Registration  of  company, 
—The  26th  section  of  the  7  &  8  Vict.,  c.  110, 
which  prohibits  the  sale  of  shares  in  a  joint- 
stock  company,  until  such  company  shall  have 
obtained  a  certificate  of  complete  registration, 
does  not  apply  to  railway  companies  which  can- 
not be  carried  into  effect  without  an  act  of  par- 
liament ;  such  railway  companies  require  pro- 
visional registration  only.  Young  Y.  Smith,  21 
L.  O.,  295. 

RATBABILITY. 

Thmtre.-— Local  Aet^  -By  a  local  act,  51  G* 


im 
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%  e«  el.,  After  reeiidng  a  ftmncr  act  of  V2  Gar. 
%  irhembv  a  yearly  sam  of  2S0L  wn  flhat|t*d 
won  the  AotiM  of  the  mkabiiani$  of  St,  Pai^a» 
CJovent  Oarden,  except  Bedford  Hoaw,  for  the 
eapport  and  benefit  of  the  rector,  curate,  clerk, 
MM  textom  for  the  time  bein^  of  the  parish, 
chat  charge  of  25(tf.  was  repealed,  and  m  Ilea 
titereof  a  yearly^  Bum  of  530/.  wae  charged  opoa 
afi  hou$t$  within  the  said  parish,  to  be  aseeaaed 
by  the  churchwardens,  and  paid  by  the  ocoi- 
pier$  of  each  homes  respectively,  and  leeover- 
able,  in  case  of  refusal  lo  pav^  the  snms  assessed 
on  the  house  or  honssi  in  their  ooeupation,  by 
distiess.  Held,  that  the  word  "hoaaes"  in 
this  act  meant  hoosev  intended  for  hnrnan  ha^ 
bittliMirand  <hat  Cbirent  Garden  Theatre  was 
not  rateable  under  the  act  Sttnnan  ▼•  jDarlcjr, 
14  M.  &  W.  1^1. 
And  see  Raiiway,  2. 

RECEIPT. 

See  Stamp,  1. 

REPUTED  OWNERSHIP, 

See  Bankrupt,  2. 

STAMP. 

ix^  1»  Receipt  m  fail  of  haUtnce, — ^The  defendant 
having  employed  the  plaintiff  to  do-  some  plas- 
terer's work  for  him,  the  latter  requiiva  the 
former  to  pay  him  money  on  accoonC  for  it 
•w«ekly,  as  the  work  was  done,  which  the  d»- 
fhddant  accordingly  did,  and  receipts  were 
given  for  the  amount  so  paid.  And  the  follow- 
ing receipt  was  given  by  the  plamtiff  to  the  dch 
fendant  when  the  work  wascompleted : — •*  1843, 
July  8.  Received  of  Mr.  O.  Ia,  the  sum  of 
3/.  ^.,  being  the  balance  of  account  up  to  this 
day,  for  houses  in  Wellington  ftead^"  HM, 
that  this  was  an  acknowledgment  of  a  soki 
therein  mentioned,  being  received  in  saidtfoction 
of  a  debt,  whereof  the  amount  is  not'apeeified, 
within  the  meaning  of  the  clause  in  'the 
schedule  as  to  receipts  in  the  Stamp  Act,  55  6. 
'3,  e.  184,  which  requires  a  lOj.  stamp.  BWt 
▼.  L0igh,  14  M.  &  W.  177.  See  C^ofer  v. 
FTa^^,  3C.«cP.474;  Moo.&M.248|  Dib- 
din  V.  Mmrif,  2  C.  Sc  P.  44. 

See  notes  on  this  case,  31  L.  O.  SOS'* 

2.  Receipt, — Evidence^ — ^Defendant,  in  sup- 
port of  a  plea  that  he  has  paid  five  quarters' 
rent  to  M.,  tendered  in  evidence  the  foflowing 
paper  signed  b};  Af. :— "  Mr.  Jones  '*  (defend- 
ant) "having  written  off  the  sum  of  72/.  from 
his  mortgage  debt,  being  five  quarters'  rent  of 
his  house,  1  hereby  difcbarge  the  same  rent 
till  the  24th  day  of  July,  1841."  M,  had  de- 
livered the  paper  to  the  defendant,  being  then 
indebted  to  him  on  a  mortgage  debt  exceeding 
72^  The  only  stamp  on  the  paper  was  a  ll. 
stamp,  with  no  denomination  on  its  face,  and 
had  Deen  affixed  more  than  one  month  after  the 
signing  and  delivery  of  the  paper. 

Held,  1st.  That  the  instrument  was  a  receipt 
under  stat.  55  G.  3,  c.  184,  sched.  part  1,  re- 
ceipt, 

2nd.  That  it  was  inadmissible,  for  want  of  a 
proper  stamp,  though  a  receipt  stamp  would 
have  cost  less  than  1/.,  sect.  10  of  stat.  55  G.  3, 


e.  ld4,notptoltetiiit'o^P^whie]t  ham  not 
been  stamped  witfaln  a  month  after  encol&on^ 
nnder  stat.  35  G.  3»  e.  55»  sa.  8,  10^  LI.  l^iiear 
V.  Joms,  S  B.  B.  949.  See  Hart  r.  Nm$K2  C* 
M.  &  R.  337.  S.  C.  5  Tyrrh.956s  Hoopmr  ▼• 
SUpkemB^  4  A.  &  B.  7K 
See  notes  on  this  eaee,  3t  L,  0. 3SSr. 

3.  Agreement  twioned  on  promissory  mot f,-^ 
A.,  B.,&  C  made  a  joint  and  several  promis- 
sory note  for  100^.,  payable  to  the  ]^laindfie» 
trustees  of  a  lianking  company,  orthdr  order, 
on  demand.  A  memorandum  indorsed  on  the 
notes  at  the  same  thne,  siffued  by  A,,  B.,  &  C-» 
stated  that  the  note  was  given  to  secure  floatmg 
advances  made  by  the  company  to  A.,  firamthe 
respective  times  when  snch  advances  had  been 
or  might  be  made,  together  with  comnuanaB» 
&c^  not  exceeding  in  the  whole,  at  ny  one 
time,  the  sum  of  100/;  In  an  actioii  br  the 
payees  of  the  note  against  C,  to  whkn  he 
pleaded  the  Statute  of  limitaUons,  the  plaintiffs 
proved  payments  bv  A,,  in  reduction  of  the 
floating  oalance,  within  six  yearv,  and  songht 
to  use  the  memorandum  indorsed  on  the  note 
to  show  that  such  payments  had  reference  to 
the  note.  Held,  that  it  could  not  be  read 
in  evidence  without  an  agreement  Stamp. 
Cholmeley  v.  Darfcy,  14  M.  &  W.  344. 

See  notes  on  this  case,  31  L.  O.  399* 

4.  Transfer  qf  mortpage.-^P.  demised  land 
to  V,  for  1,000  years,  to  secure  a  loan.  By  a 
subsequent  deea  he  charged  the  premises  with 
payment  to  T.  of  a  further  loan,  making  the 
whole  150/.  V.  called  in  the  money,  and  B. 
and  C.  having  agreed  to  advance  it.  an  in- 
denture was  executed,  whereby,  in  considera- 
tion of  payment  of  the  150/,  to  Fl  by  B,  and 
C,  and  of  15/.  advanced  by  them  to  P.,  the 
mortgagor.  P.,  appointed  that  the  land  should 
remain,  &c.,  to  the  use  of  B.  and  C,  their  heirs, 
&c.,  with  proviso  for  reconveyance  on  payment 
by  P.  of  the  165/.  and  interest,  and  with  a  cove- 
nant by  P.  to  pay  the  same ;  and  F.,  the  prior 
mortgagee,  assigned  the  term  of  1,000  years  to 
B.  And  C. 

Held,  (nnder  stats.  55  G.  3,  c.  184,  sched. 
tft.  Mortgage,  and  3  G.  4,  c.  117,  s.  2,)  tfiat  on 
this  last  deed  an  ad  valorem  stamp  of  1/.,  (in  re- 
spect of  the  additional  15/.,)  with  stamps  for 
progressive  duty,  was  not  sufficient,  the^  con- 
veyance of  the  fee  creating  new  security,  in  re- 
spect of  which  a  deed  stamp  was  necessary. 
Broton  v.  Pegg,  6  Q.  B.  1. 

Cases  cited  in  the  judgment:  Lant  v.  Peaee,  8  A. 
&  K.  240 ;  DoA  d.  Bar  day  v.  Gray,  3  A.  &  £. 
89.  And  see  Doe  d.  Snell  v.  Tom,  Q.  0.615 ; 
Doe  d.  Barnea  r.  Row«,  4  New  Ca.  737  ;  Doe 
d.  Barnes  v.  Roe,  625,  538 ;  G  Scott,  O.  S. 
n.30. 

5.  Agent,  —  Contract,  —  The  proviso  in  the 
Stamp  Act,  55  Geo.  3,  c.  184,  Schedule  part  1, 
"Agreement,"  which  renders  one  sta^mp  of 
1/.  i5«.  sufficient  where  a  contract  is  contained 
in  several  letters,  appliee  equaUy  to  letters 
written  by  an  agent  of  the  partiesy  as  to  those 
written  by  the  parties  thonaelves.  Graal  f. 
MaddoM,  31  L.  0.  560* 


Analytieal  Diffot  of  Cani.^Sfqfefior  CourU:  Lord  Chmeellor. 
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8TOPi>Aas  IX  TRAKsrrtr. 
See  Bin  of  Lading. 

THBATRS* 

See  RateabiiHy. 

USK3,  8TATUTK  OT. 

Wkm  exeetUed  m  wtarried  «onMm.*~By  lease 
and  Rkaae,  hy  way  of  marrisge  tettleiiicnl, 
]andi,  the  inheritance  of  the  wife,  were  con- 
veyed bv  her  to  tmetees  and  their  hftira,  to  the 
use  of  tne  wife  and  her  assise,  until  the  nar^ 
riage ;  and  from  the  solexafnization  of  the  raar- 
ri8if(e,  w  trust  for  the  wife  and  her  assigns, 
dnnng  her  life,  for  her  own  $oie  ond  tepmUe 
sw,  independent  of  the  debts,  eoiilrol,  or  en^ 
gagements  of  the  husband,  hk  heirs  and 
assigns.  HM,  that  the  trusUes  did  not  take 
the  legal  estate  during  the  life  of  the  wife^  but 
that  the  use  was  executed  in  her,  noewitheUad- 
ingthe  words  "  to  her  own  sole  and  separate 
use."  kc.  WiUuans  r.  Waten,  14  M.  &  W. 
166. 

CttMcittd  by  the  court :  Hartoa  t.  HtrCoB,?  X. 
R.  65t  'j  l5oe  V.  Burtbrop,  5  Tuiat.  SBt. 


WITNESS. 


See  Bankn^,  4. 


RECENT   DECISIONS  IN  THE  SUPE- 
RIOR COURTS. 


BBPORTKD    BY   BARRI8TBRS    OF   TitE, SEVERAL 
COURTS. 

D0TIBS  OF  TB«  CHIEF  AND  JUNIOR  CLSMIS 
IN   Tits   master's   office* 

Under  the  Chancery  Reguhiion  Act^  (3  ^  4 
W.  4,  c.  94,)  the  Master  has  no  authoritj/ 
to  transpose  the  ditties  of  his  clerks,  and  to 
depute  the  business  of  the  chief  clerk  to  he 
habituaUy  pefformedby  the  junior  or  copy- 
ing clerk. 
The  petition  in  this  case  is  fully  stated  in 
tol.  39»  paf^e  217»  and  the  partial  hearing  of  the 
argnmeat  on  the  30th  of  July,  1845,  was  re- 
ported 81  length  at  ps^  277   of  the  same 
▼olunie.    l*he  nearing  was  resumed  on  the  1 3th 
and  I9th  of  February  last^Mr.  RomUlg  and  Mr. 
RomMl  Palmer  appearing  for  the  petitionei;s; 
Mr.  Stuart  and  Mr«  Campbell  for  Mr.  Whiting, 
the  chief  clerk ;   Mr.  James  Parker  and  Mr. 
Stonor  iot  Master  Lynch.    The  Lord  Chancel- 
lor was  assisted  by  the  Master  of  the  Rolls. 

Mr.  Camf^U  objected  to  the  petitioners 
being  heard,  as  they  did  not  allege  that  there 
was  any  cscose  of  complaint,  it  being  admitted 
that  the  busuiess  was  well  and  efTectuaUy  done 
in  the  office  of  Master  Lynch.  He  admitted 
that  the  principal  business  was  transacted  by 
Mr.  Wright,  the  junior  clerk,  but  he  contended 
that  from  the  year  1816,  when  the  report  of  the 
conimisskmers  was  made,  great  alteration  had 
taken  place  in  the  practice  in  the  offices  of 
many  of  the  Masters  who  had  from  time  to  time 
distributed  i^  their  discretion  the  business  to 
their  clerks  ;  and  he  cited  the  practice  of  Ma»- 


ter  Stephen  in  I8fl0.  In  tiie  present  com  it 
appeared,  from  the  affidavits  id  Mr.  Whitings 
that  he  performed  such  business  as  was  dL 
rected  by  the  Master.  That  his  ineone  was 
lOOOf.  a  year,  and  thaC  the  income  of  the  junior 
clerk,  inchiding  a  salary  of  150/  a  year> 
amounted  from  the  fees  to  which  he  was  en« 
titled  for  copying,  to  700/.  or  8001.  a  year.  Mr. 
Campbell  then  referred  to  the  affidavit  of  the 
petitioners  in  respect  of  what  th«y  then  believed 
to-be  the  practice,  and  sworn  on  the  23rd  of 
December,  1845,  and  on  the  8th  of  Jannarv, 
1 846.  It  staled  the  foltowing  Xo  be  peraonaUy 
performed  by  the  Masters.  Appointing  guarw 
dians  for  infants;  settli«g  allowances  and 
schemes  for  maintaining  and  educating  in&nta ; 
proposals  fertile  manii^e -of  wards  and  their 
settlements ;  appoinUng  trustees  and  recdvew 
and  approving  sureties ;  schemee  for  managing 
and  applying  funds  of  charities ;  proposals  for 
letting,  selling,  and  managing  estates ;  investi- 
gating titles ;  proposals  for  sale  or  purchase; 
settling  issues  and  special  cases;  compromising 
and  settling  suits ;  exceptions  for  scandal  and 
impertinence,  and  objections  to  reports ;  hear- 
ing counsel ;  administering  oaths ;  taking  ae- 
knowledgments ;  examining  cases  of  persons 
on  contempt,  and  all  matters  requiring  personal 
discretion.  The  duties  of  the  chief  clerk  wees 
dravring  md  settling  recognisances;  Uking 
accounts  of  receivers*  assignees,  executors^ 
trasteea,  and  partners ;  ascertaining  amounts 
due  to  mortgagees,  annuitants,  legatees,  and 
creditors  j  apportioning  funds  and  costs,  amt 
making  aU  calculations  and  computations; 
comparing  abstracts;  settling  conditions  of 
and  conducting  sales;  drawing  and  settling  re- 
porta,  certificatar,  orders  on  special  applica- 
tioDS,  and  previoiia  to  the  duty  being  transferred 
expimgiing  scandal  and  impertinence.  The 
dfities  ef  the  jVMor  clerk  were  to  examine 
copies  of  decrees  and  orders  of  reference  with 
the  originals ;  to  receive  and  enter  minutes  of 
aU  states  of  facts,  charges,  claims,  and  other 
proeeedi«gs  left  hr  the  office ;  to  issue  and 
keep  a  register  of  aH  warrants  i  to  enter  war- 
rants ;  to  select  and  arrange  pqws  for  the  use 
of  the  Master  and  chief  clerk;  to  enter  orders 
on  special  applications ;  to  make  office  copies  of 
documents  j  transcribe  reports  and  certificates ; 
receive  and  keep  an  account  of  fees  to  the  fee 
ftmd ;  to  enter  in  the  caute  books  the  minutes 
6f  proceecBngs  of  warrants;  arrange  and  keep 
an  index  of  the  office  papers  and  attend  court 
with  documents  when  required.  That  the 
other  bttsiniess  had  been  either  done  by  the 
Masters  or  the  chief  oleics,  at  the  option  of  the 
solicitors,  but  the  deponents  aver  that  until 
December,  1843,  these  duties  had  never  been 
otherwise  performed  except  in  cases  of  illness 
or  temporary  inability.  That  to  a  copying 
clfei*  might  eafcly  be  delegated  the  mechanical 
duties  of  keeping  of  a  register  of  the  warrants 
and  iMimes  of  solicitors;  arranging  records, 
bodes  and  papers;  attending  court  and  keeping 
the  fee  account.  That  applications  for  time  to 
answer,  enlarge  publication  and  amend  biUs, 
if  not  by  consent,  are  always  heard  by  dm 
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Master  or  chief  derk«  and  the  orders  drawn  np 
according  to  form,  except  when  varied  by 
znemorandnm  endorsed  by  the  Master  or  chief 
derk  on  the  warrant. 

Mr.  Campbell  stated  that  he  had  referred  at 
length  to  this  important  affidavit,  to  prove  that 
it  was  in  the  discretion  of  the  Master  to  appor- 
tion the  business  of  his  office,  as  many  of  the 
duties  therein  stated  to  be  those  of  the  chief 
clerk  were,  in  1819>  performed  by  the 
Master.  Mr.  Campbell  then  contended,  the 
Master  had  ji  power  .to  regulate  his  business, 
and  in  the  present  instance  it  had  been  usefully 
and  beneficially  exercised ;  that  he  could  dis- 
miss his  clerks,  and  that  the  court  would  not 
interfere  with  the  arrangements  of  the  Master, 
unless  there  was  a  complaint  of  a  defective 
working. 

Mr.  James  Parker,  with  whom  was  Mr. 
Stonor,  urged  that  no  complaint  had  been 
-made  of  the  way  in  which  the  business  was 
transacted,  and  no  evidence  that  Mr.  Whiting 
was  incompetent.  That  if,  as  the  petitioners 
stated,  the  functions  of  the  chief  clerk  were 
judicial,  the  Master  might  not  be  able  to  dele- 
gate such  duties,  and  would  consequently  be 
obliged  to  perform  them  hereafter.  Such  would 
be  the  strict  law,  although  custom  had  sanc- 
tioned some  departure  from  it :  but  the  conse- 
quences of  this  inquiry  might  be  a  return  to  it, 
whereby  the  Master  would  be  overwhelmed 
.with  business,  and  his  clerks,  with  1000/.  and 
700/.  or  800/.  a  year  respectively,  would  be 
either  idle,  or  roechanicaliy  employed  in  the 
drudgery  of  the  office.  Ever  since  1816,  such 
allotments  of  the  duties  had  been  made.  The 
committee,  in  their  report  of  that  year,  did  not 
•recommend  the  performance  of  particular 
duties,  and  were  ^ou))tless  aware  of  the  dis- 
tribution of  the  duties.  In  Com.  Digest, 
title  "  Officer,"  D.  1,  2,  a  Master  in  Chancery 
was  not  mentioned  as  an  officer  who  could 


what  qualifications  the  Master's  chief  derk  was 
to  possess,  and  the  salary  he  was  to  receive. 
It  was,  therefore,  clear  that  the  legislature  did 
not  intend  a  non-^^ualified  person  to  perform 
the  duties  or  receive  the  saluy. 

The  Master  of  the  Rolls,  in  delivering  judg- 
ment, stated  the  nature  of  the  petition  and  the 
circumstances  of  the  case  respecting  Mr. 
Whiting  and  Mr.  Wright.  The  petition  com* 
plained  that,  notwithstanding  the  appointment 
of  Mr.  Whiting  as  chief  clerk,  he  did  not  per- 
form the  duties  of  that  office,  but  diat  they 
were  performed  by  Wright,  the  junior  or  copy- 
ing clerk,  who  was  not  qualified  by  law  to  per- 
form them ;  and  it  prayed  such  order  as  the 
court  should  think  fit  to  make.  The  defence 
was,  that  the  Master  had  an  absolute  right  to 
apportion  the  business  as  he  might  choose  be- 
tween the  two  derks.  The  qualification  ci  the 
chief  clerk  was  defined  in  the  3  &  4  W.  4,  c. 
94,  s.  18.  It  was  reasonable  to  admit  a  cer- 
tain degree  of  discretion  in  the  Master,  under 
due  vigilance  on  his  part,  in  apportioning  such 
duties ;  as  in  certain  cases  it  might  be  inconve- 
nient to  prevent  one  clerk,  if  competent,  from 
transacting  the  business  of  the  other ;  but  it 
could  not  be  inferred  that  one  was  to  be 
habitually  employed  on  the  duties  of  the  other, 
or  that  neither  clerk  had  any  peculiar  duties. 
No  such  inference  could  be  drawn  from  the  act : 
or  that  the  Master  had  the  authority  clumeo 
by  his  counsel .  That  act  recognised  two  clerks, 
to  the  chief  of  whom  was  assigned  a  salary  of 
1,000/. ,  per  annum,  and  who  was  prohibited 
from  taking  any  fees :  to  the  junior  1 50/.  a- year, 
with  permission  to  receive  1  yL  per  folio  for 
copying  certain  documents ;  this  depending,  ef 
course,  upon  their  length.  A^  no  reason  was 
stated  for  this  discrepancy  in  the  mode  and 
amount  of  remunerating  these  clerks,  it  must 
be  presumed  to  have  been  founded  on  the  dif- 
ference in  their  duties,  and  not  that  the  master 


depute  his  work.  Mr.  Parker  then  submitted,  I  was  to  be  fettered  in  his  choice  of  a  person  with 
that  suitors  were  not  entitled  to  contend  that '  the  requisite  qualification,  without  regard  to  his 
onl^  the  chief  clerk  could  perform   certain  |  abilities.    Nor  could  it  have  been  intended  that 


duties,  but  the  Master  had  discretion  to  depute ; 
that  the  court  would  not  look  beyond  the  mas- 
ter, who  might  derive  assistance  from  either  of 
the  clerks,  according  as  each  appeared  best 
quahfied. 

Mr.  Romiltif  replied  at  great  length,  repeat- 
ing much  that  was  contained  in  his  opening 
speech,  and  going  into  the  history  of  the 
Masters*  offices.  He  distinguisbed  between 
the  right  of  delegating  and  obtaining  assistance 
for  duties.  Many  of  the  Masters'  duties  were 
judicial,  others  ministerial;  but  in  course  of 
time,  in  consequence  of  the  greatly  increased 
amount  of  busmess,  the  Master  had  been  per- 
mitted to  depute  certain  duties  to  a  chief  clerk, 
who  was  recognised  by  the  court  and  the  legis- 
lature. Many  evils  might  arise  if  the  Master 
was  allowed  to  evade  the  statute,  by  deputing 
duties  to  an  unquahfied  person.  A  child,  or 
relation  of  the  Master,  misht  receive  the  salary 
if  the  work  could  be  delegated  to  another 
derk.    If  the  court  aUowed  this,  the  act  of 


the  junior,  having  an  interest  in  the  copying, 
should  have  delegated  to  him  the  duties  of  the 
chief  clerk,  who  was  debarred  expressly  from 
an  such  interest.  No  definition  of  their  duties 
had  been  given,  or  even  mentioned,  by  the  le- 

a'slature,  and  hence  it  was  affirmed  that  the 
[aster  had  the  unlimited  power  of  allotting  the 
duties  of  the  one  to  the  other ;  but  the  aUega- 
tion  of  this  power  seemed  to  be  unfounded. 
Everv  practical  man  of  learning  and  experience 
well  knew  the  difference  between  the  duties  of 
the  two  clerks,  and  the  business  of  the  office 
would  be  embarrassed  rather  than  expedited 
by  defining  them  too  nicelv.  The  Master  of  the 
Iu>lls  then  touched  upon  the  evidence  of  various 
commissions  and  orders  relating  to  the  Masters' 
offices  from  1625  down  to  1826,  and  pointed 
out  several  of  the  principal  duties  of  the  Mas- 
ters and  their  clerks,  from  which  it  appeared 
that  many  of  those  of  the  chief  clerk  wers  ju- 
dicial, and  that  all  those  of  the  junior  were 
ministerial    and   mechanical,    but    that  each 


pariiament  would  be  a  nullity.    That  act  stated  was    under   the   control  of  the  Chancellor. 
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His  lordship  then  spoke  in  tenns  of  hig  h  e- 
comium  of  the  manner  in  which  the  business 
waa  transacted  in  Master  Lynch's  office^  and 
stated,  that  no  allegation  to  the  contrary  was 
hinted  at  in  the  petition;  but  granting  that 
Mr.  Wright  had  preserved  himself  from  tempta- 
tion,  still  it  was  clear  that  the  legislature  in- 
tended to  prevent  as  roach  as  it  could  the  pos- 
sibility of  deviating  from  the  strict  path' of 
duty.  The  absence  of  any  complaint  did  not 
prove  the  absence  of  any  cause  of  complaint 
The  copying  clerk  received  a  benefit  from  long 
documents,  and  all  persons  connected  with  the 
business  of  the  stationer  upwards,  were  in- 
terested in  the  concealment  of  such  abuses;  It 
was  therefore  necessary  to  guard  against  the 
recurrence  of  the  mischief  as  the  legislature 
had  intended.  It  could  not  be  said,  that 
those  intentions  were  fulfilled  by  the  manner 
in  which  Master  Lynch  at  present  allotted  and 
distributed  the  business  of  his  office.  If  the 
Lord  Chancellor  should  be  of  this  opinion, 
there  could  be  no  doubt  that  an  intimation  to 
that  effect  would  imme(tiately  induce  a  change 
in  the  practice,  and  prevent  the  necessity  of 
making  any  order  for  the  purpose. 

The  Lord  Ckancellor  expressed  his  concur- 
rence in  the  judgment  of  the  Master  of  the 
RoUs^  and  referred  briefly  to  the  commissions 
in  1740  and  1816.  A  certain  qualification  in 
the  chief  clerk  was  required  by  legislative 
enactment;  but  his  duties  could  not  be  defined 
strictly,  but  in  substance  the  act  mustnot'be 
evaded.  In  the  present  case,  its  spirit  and 
principle^mpeared  to  have  been  departed  from ; 
and  Uieretore  bis  lordship  agreed  with  the 
Master  of  the  Rolls  in  thinking,  that  an  irre- 
gularitv  had  been  committed.  No  order  would 
be  made  at  present.  The  construction  of  the 
act  was  BO  obvious,  that  its  operation  could 
not  be  evaded.  His  lordship  testified  to  the 
efficiency  of  Master  Lynch  in  conducting  bu- 
siness, and  stated,  that  he  would  intimate,  as 
he  had  several  months  ago, '  his  decision  on 
the  present  irregularitjr,  and  was  perfectly  con- 
vinced that  such  intimation  would  be  suffi* 
dent  to  induce  Master  Lynch,  and  every  other 
Master  to  perform  his  duty.  His  lordship's 
own  opinion  had  been  always  perfectiy  clear  on 
this  subject. 

In  the  matter  of  the  suitors  of  the  Court,  In  re 
WhitiMff.    Feb.  13  and  19;  and  May  28,  1846. 

Vfrt«€isiirr(llor  s(  <?iitla«^. 

SBQUBSTRATION. — CONTEMPT, 

An  order  cemnot  be  obtained  as  a  matter  of 
antrse  against  a  peer  for  nonpayment  qf 
money  ordered  to  be  paid  by  him,  if  any 
caletUatum  is  required  to  be  made  of  subse- 
quent interest* 

This  was  a  motion  that  the  defendant  might 
be  ordered  within  ten  days  to  pay  to  the  plain- 
tifiT  the  sum  of  504  U.  Bs,  7d.,  being  the  balance 
of  principal,  interest,  and  costs,  mentioned  in 
an  order  dated  the  25th  of  February,  1635; 
and  also  the  sum  of  2958/.  7s.  Sd,,  and  the  fur- 


ther interest  from  the  date  of  the  notice  to  the 
time  of  payment  on  those  respective  sums, 

Mr.  Whitmarsh  for  the  plamtifif, 

Mr.  Glasse,  in  opposition  to  the  motion,  said, 
the  application  was  founded  in  mistake,  as  the 
practice  was,  where  a  peer  or  p€rson  having 
privilege  of  parliament  was  guilty  of  contempt 
m  refusing  or  neglecting  obedience  to  an  order 
of  the  court,  instead  of  proceeding  against  him 
by  attachment,  to  obtam  an  order  nisi  for  a  se- 
questration, which  was  granted  as  of  course. 
A  copy  of  that  order  was  personally  served  on 
the  person  privileged,  and  if  he  did  not  show 
cause  within  the  time  fixed  by  such  order,  the 
same  was  made  absolute  upon  a  motion  of 
course.  Crawley  v.  Clark,  Smithy's  Practice,  vol. 
1, 0. 440. 

Mr.  Whitmarsh  in  reply  said,  that  in  this 
case  it  was  necessary  to  obtain  an  order  for 
subsequent  interest,  and  without  that,  any  ap- 
plication for  a  sequestration  would  be  irregular. 

The  Vice  Chancellor  said,  the  order  for  a 
seouestration  must  express  the  sum  which  is 
to  be  levied,  and  therefore,  so  far  as  the  point 
of  practice  went,  the  plaintiflf  was  right  in  pro- 
ceeding de  novo,  and  obtaining  an  order  for 
payment  of  the  money. 

Wright,  V.  Earl  of  Momington.  May  22, 
1846. 

VtcesCtanrtUor  ftnfgfit  ISruu. 

PRACTICE.  —  JURISDICTION.  —  ORDERS     OP  • 
5th  may,  1837.— VACATION. 

Semble,  that  the  15M  Order  of  May,  1837, 
empowering  any  judge  of  the  court  to  hear 
special  applications  in  vacation,  where  the 
proceedings  have  been  originally  instituted 
before  another  equity  judge,  does  not  apply 
to  any  other  than  the  long  vacation, 

Mr.  Welch  moved,  upon  the  day  after  Easter 
Term,  for  an  injunction  to  stay  trial,  but  men- 
tioned that  the  bill  was  filed,  and  the  cause  set 
down  in  the  court  of  another  Vice-Chancellor, 
who  had  adjourned  until  Trinity  Term.    The 

Suestion  was,  whether  the  order  of  May  1837, 
id  or  not  empower  this  branch  of  the  court  to 
interfere. 

His  Honour  said,  his  impression  was,  that 
the  order  in  question  applied  only  to  tiie 
long  vacation,  although  he  saw  no  reason 
why  it  should  not  be  extended  to  all  vacations : 
if  so,  to  grant  the  injunction  would  be  useless. 
He  was  quite  willing  to  grant  it;  if  it  were 
thought  desirable  to  take  it,  subject  to  the  risk 
of  having  it  discharged,  upon  the  ground  of 
want  of  jurisdiction  under  the  order  in  ques- 
tion, during  the  present  vacation. 

Mr.  Welch  declined  taking  the  order. 

Luwton,  V.  Bidsdale.  Lincoln's  lnn«  May 
9th,  1846. 


Qurctrs  Idenrf). 
(Before  the  Four  Judges.) 

PRACTICE.— fiPEBDV    EXECUTION    UNDER  .1 
W.  4,  C.  7. 

A  cause  was  tnid  in  vacation,  and  the  judge 


the  nine  tttuation  wbea  lus  cause  was  tfied  in 
vacation  as  he  would  have  been  if  it  had  been 
tried  in  term. 

Cur»  adv  imU. 
Lord  Denman,  C  J.,  on  a  eubaequeat  day 
said  the  court  was  of  opinion  that  the  rub 
ought  to  be  ^charged. 

Rule  discharged. 
Alexander  v.  WUUams.    Easter  Term,  1846. 
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grmted  a  oerUfieaU  far  epeedy  eseaUion  I 
mtrsuant  to  the  1  fV.  4,  c.  7, «.  2,  judgment 
was  signed  and  ejceeution  issued  thefdlow' 

Held,  thai  the  proceedings  ioer^  regnlar,  and 
thai  the  effect  </  the  statute  is,  that  esiecu- 
iiim  mag  issue  immediately ,  and  thai  ii  is 
not  necessary  that  four  days  should  elapse 
brfore  judgment  is  signed. 

A  certificate  for  speedy  execution  was  given 
by  the  judge  who  tried  the  cause,  pursuant  to 
the  statute  1  W.  4,  c.  7,  s.  2,  and  execution  is- 
flued  the  next  day.  A  rule  nisi  had  been  ob- 
tained to  set  aside  the  proceedings  for  irregu- 
larity on  the  ground,  that  according  to  the 
practice  of  the  court  four  days  ought  to  have 
been  allowed,  to  elapse  before  judgment  was 
signed  and  execution  issued. 

Mr.  Watson  showed  cause. 

The  statute  1  W.  4,  c.  7, «.  2,  enacts,  that 
rule  for  judgment  may  be  given,  costs  taxed. 


OUTLAWJtY 


ttieeii'tf  Vcnrl  Vrarttoe  Court. 

CONSKaUJtSIT 


—  DISABILITIfiS 
UPON. 


where  judgment  is  signed  by  virtue  of  a  judge's 
certificate  given  in  pursuance  of  this  act,  such 
judgment  may  be  signed  without  any  rule  for 
judgment.  The  necessity  of  a  rule  for  judg- 
ment being  therefore  abolished,  the  fair  and 
reasonable  construction  of  the  statute  must  be, 
that  the  effect  of  the  judge's  certificate  is  to 
give  a  party  the  means  of  obtaining  immediate 
execution  without  waiting  for  the  lapse  of  four 
days,  which  was  formerly  required  to  be  done 
by  the  practice  of  the  court.  In  the  3  &  4  W. 
4,  c.  42,  where  a  judge  has  power  to  direct  a 
cause  in  which  the  demand  does  not  exceed 
20/.,  to  be  tried  before  the  sheriff  of  the 
county,  there  is  a  similar  provision,  that  costs 
shall  be  taxed,  judgment  signed,  and  execution 
issue  forthwith  j  and  it  was  held  in  Nicholls  v. 
Chambers,^  that  where  costs  were  taxed,  and 
jttdffment  signed  the  same  day,  that  the  pro- 
ceedings were  perfectly  regular. 
Mr.  Lush  contrk. 

In  The  Governors  of  the  Poor  qf,  Exeter  v. 
5tt;e«,«  the  court  held,  that  where  judgment 
was  signed  in  vacation  under  similar  circum- 
atanoes,  pursuant  to  the  statute  1  W.  4,  c  7, 
«.  2,  a  rule  for  judgment  must  be  given,  not- 
withstanding the  provisions  pf  the  statute,  and 
1  Reg.  Gen.  H.  T.  2  W.  4,  a.  6;.  The  ne- 
ceasity  of  a  rule  for  judgment  was  abolished  by 
the  rule^  Trinity  Term,  4  Yict,  and  the  ques- 
tion b,  whether  that  rule  has  made  any  differ- 
ence as  to  the  time  in  which  judgment  may  be 
signed.  The  rule  of  H.  T.  2  W.  4,  s,  67,  was 
only  passed  to  assimilate  the  practice  in  the 
Queen's  Bench  with  that  of  the  other  courts, 
and  it  was  not  intended  by  the  1.  W,  4,  which 
l?ives  a  judge  power  to  grant  speedv  execution, 
that  the  practice,  as  to  time,  should  be  altered, 
but  that  the  plaintiff  should  atill  have  to  wait 
four  days  before  he  could  sign  judgment.  The 
statute  was  only  intended  to  put  a  plaintiff  in 

•  1  Q.  B.  R.  699.    ^  2  Dowl.  693. 
«  7  I>owl.  6f  4. 


An  outlaw  etmnot  mainiidn  an  appUcaUon  to 
eompei  the  deHvery^^an  attorney's  biU,  or 
to  f^er  it  to  taxation, 

A  BULK  having  been  obtained  calling  upon 
Mr.  G.  S.  Ford,  an  attorney  of  this  court,  to 
show  cause  why  he  should  not  deliver  to  one 
Hunter,  or  to  his  attorney,  a  signed  bill  of  his 
fees,  &c.,  included  in  a  warrant  of  attomev  of 
the  20th  of  October,  1840 ;  or,  why  the  bill  al- 
ready delivered  should  not  be  signed  and  xe- 
ferred  to  taxation, — 

ITie  Attorney-General,  (with  whom  was  Fe- 
tersdorff,)  now  appeared  to  show  cause  upon 
an  affidavit  stating  that  default  having  been 
niiade  in  payment  of  the  sum  for  which  the  war- 
rant of  attorney  was  given,  judgment  had  been 
entered  up,  execution  issued,  and  proceedings 
to  outlawry  taken  thereon,  and  that  Hunter 
was  duly  outlawed  on  the  13th  of  November 
last,  llie  learned  counsel  submitted  that  as 
Hunter  was  an  outlaw,  he  was  not  in  a  condition 
to  make  this  application,  inasmuch  as  it  was 
for  his  benefit,  and  not  merely  to  set  aside 
irregular  proceedings.  Walker  v.  TheUu- 
son,  1  Dowl.  N.  S.  277 ;  Davis  v.  Treoanion, 
2  Dowl.  &  L.  743. 

Watson,  contHt,  submitted  that  this  was  one 
of  the  cases  in  wldch  an  outlaw  should  be  al- 
lowed to  appear.  Davis  v.  Trevanion  is  rather 
favourable  than  othewise  to  the  present  appli- 
cation, for  there  the  court  entertained  tip 
prayer  of  an  outlaw  to  set  aside  a  warrant  ii 
attomev. 

Wigntman,J.  There  the  warrant  of  attorney 
was  set  aside  for  an  irregularity  in  the  attesla- 
tion.  It  seems  to  me  that  the  present  case  is 
precitelv  within  the  principle  of^that  case,  and 
of  Warner  v.  T%eUuson.  The  outlaw  is  here 
seeking  ifor  a  benefit,  and  not  merely  to  set 
aside  irregular  proceedings.  The  rule,  there- 
fore, must  be  discharged,  but  as  the  objection 
is  a  preliminarv  one,  without  costs. 

Rule  discharged  without  costs. 

In  re  Ford,  Gent.,  one,  &c.  Easter  Term, 
1846. 


Common  VIeaa. 

SPECIAL   CASE.— DKLilVBRY   UP  OP    POSTKA 
POR  WANT  OP  8EBJSANT'«  BIONATIJRE. 

Whereby  consent  a  verdict  is  found  for  the 
pUmtiff,  and  a  special  tanse  draum  np  fcr 
the  ^itdanqfike  court,  and  the  drfendami 


SqMrtor  Cmuitf  Omrmmi 


nmuamre  ikmi9  9m  Mi  Mflif»  the  etmri 
wm^rdertkepottemio  be  Mmetoi  up  to 
tki  plakUiff,  mikn  wiikm  •  oirtoni  time 
tbeobtamed. 


Ckanndl,  Seijeant^  applied  for  leare  to  set 
down  the  speoal  case  herein  for  argument 
without  the  signature  of  a  seijeant  on  behalf  of 
the  defendant.  It  was  an  action  of  ejectment 
tried  on  the  2nd  of  August  last*  before  Tindal, 
C.  J.,  when,  by  consent,  a  verdict  was  entered 
for  the  plaintiif«  subject  to  the  opinion  of  the 
court  on  a  spedal  case  to  be  settled  by  a  bar- 
rister. On  the  gitfa  of  December  the  case  was 
finished  and  notice  thereof  given  to  the  plain* 
tiff,  who  having  paid  all  the  fees  due,  and  ob- 
tained the  special  caee^  t|iplied  repeatedly  to 
the  oppoate  party  to  instruct  a  teijeant  to  sign 
it,  hut  without  eucoees. 

TMuL  GL  J.  Why  not  move  for  the  judg- 
BMit  of  tile  court  on  tiie  verdict*  unless  the 
defendant  will  consent  to  have  the  special  case 
signed? 

CkanttiS,  Seijeant.  In  Ihat  way  it  was 
doubted  whether  the  costs  incurred  bv*the 
plaintiff  could  be  recovered ;  for  the  order  at 
nuipriiu  provided  that  ^  the  costs  of  the  cause 
and  of  the  rdferenoe  should  abide  the  event  of 
the  said  award/'  No  pofwer,  however,  was 
giyea  to  the  barrister  to  determine  the  matter. 
The  cases  of  Meetwn  v.  Chempneys,  1  Scott, 
57,  and  Jaekstm  v.  Mail,  8  Taunt  421.  were 
then  refened  to.  '"* 

By  the  Court.  The  case,  call  it  what  you 
may,  either  a  special  case  or  an  award,  is 
for  tiie  opinion  of  the  court,  and  the  costs  are 
to  abide  the  event  of  that  case.  The  rule 
ought  to  be,  that  unless  the  defendant  with- 
in one  week,  get  the  case  signed  on  his  be- 
half, the  poetea  should  be  defivered  to  the 


Rtde  granted  accordingly. 
Doe  dem  Phillips  v.  RoUins.     Easter  Term, 

1846. 

P1.BA   OF    IIUI.    TIEL    aSCOR]>.«-VABIA.NCK 
IK  DATS  OF  RBCORD  NOT  MATCEIAL* 

fF%ere  a  varUmce  appears  hehoeen  the  date  of 
a  judgment  and  that  alleaed  under  a  rdde* 
Meet,  in  a  pleaofjxal  tie!  record,  the  court 
wiU,  notudthstandmg,  give  judgment  for  the 
plaintiff f  the  record  agreeing  in  other  re^ 
specie* 
DowUna,  Sei;geant,  moved  tiie  court  for  judg- 
ment in  this  case  an  an  iesne  joined  on  the  plea 
eimdtiel  record,  the  record  being  produced. 
The  action  was  in  debt  on  a  judgment,  and  the 
declaration  in  the  usual  form  alleged  the  judg- 
nent  to  have  been  theretofore,  "  to  wit,  on  tne 
6th  day  of  Mav,  in  the  year  of  our  Lord  1844/' 
To  this  tite  delendant  had  ^eaded  md  tiel  re- 
cord, and  thereupon  the  plamtiff  by  his  repli- 
cation took  ieaae.    The  we  of  the  judgment, 
as  stated  in  ^e  zeoor^  was  different  from  that 
alleged  in  the  declaration.     It  was  contended, 
howerar,  ihat  as  in  ihe  declaration  the  date  had 


Utf 

been  pvo^peily  laid  under  a  videlicet  it  was  in* 
Material  and  did  not  require  strict  pzooC 

By  the  Court.  The  amount  recovei«daod 
iqpy>earing  by  the  judgment  now  produced, 
bemg  preeieely  the  same  sm  in  that  decbuDei 
upoBt  and  as  the  descriptions  of  the  plaintiff 
and  defendant,  as  well  as  the  name  of  the 
QOurt,  appear  to  he  exacUy  similar,  the  issue  w^ 
we  thjak,  aafficientiy  supported* 

Judgment  for  the  plaintiff* 

Wright  and  others  v.  JSgan,  Easter  TenD« 
1846,  ^ 

Cx()<(ttcr* 

MBftL.— >Pl(BA9INO  VSDUIL  THB6&7  ViOT., 

0.90. 

In  an  action  against  the  proprietor  of  a  newim 

paper  for  libel,  the  defendant  cannot  pl$ad 

not  guilty,  together  with  a  plea  of  apoioff 

and  payment  of  money  into  court,  wmr 

theO^r  Vict^  c.  96,  s.  2. 

iMsh  had  obtained  a  rule  fitfi  to  rescind  an 

order  of  Piatt,  B.,  allowing  the  defendant  to 

plead  several  matters.  The  action  was  brought 

for  a  libel  inserted  in  a  newspaper,  and  the 

question   was  whether  the    defendant    could 

plead  not  guilty^  together  with  a  plea  of  an 

9pobg^,  and  pavment  of  money  into  court. 

Jervts  and  C.  Clarke  showed  cause.  The 
defendant  is  entitied  to  plead  these  pleas.  The 
6  8c  7  Vict.,  c.  96,  s.  2,  enacts,  '*  that  in  an 
action  for  a  libel  contained  in  any  public  news- 

Cper,  or  other  periodical  publication,  it  shall 
competent  for  the  defendant  to  plead  that 
such  libel  was  inserted  without  actual  malice, 
and  without  gross  negfigence,  and  tliat  at  the 
commencement  of  the  aptioBi  or  at  the  earliest 
opportunity  afUrwards,  he  inserted  in  such 
newspaper  or  other  periodical  publication  a 
fun  apology,  and  that  every  such  defendant 
shall  upon  filing  such  plea  be  at  liberty  to  pay 
into  court  a  sum  of  money  by  way  of  amendfs 
for  the  injury  sustained,  and  such  payment 
into  court  shall  be  of  the  same  effect,  and  be 
available  in  the  same  manner  and  to  the  same 
extent,  and  be  subject  to  the  same  rules  and 
regulations  as  to  the  payment  of  costs  and  the 
the  form  of  pleading,  except  so  far  as  regards 
the  pleading  of  the  additional  facts  herein- 
before required  to  be  oleaded  by  such  defend- 
ant as  if  actioDS  of  libel  had  not  been  ex- 
cepted from  the  3  &  4  Will.  4,  c  42."  That 
statute  is  cumulative,  the  object  c^  the  legis- 
lature being  to  enable,  the  defendant  to  plead 
a  new  plea  in  addition  to  that  which  he  might 
have  pleaded  at  common  law.  IParke,  B. 
In  an  actbn  of  trespass  the  defendant  could 
not  plead  not  **  guilty,  and  "  also  pay  money 
into  court  in  respect  of  the  same  trespass.] 
The  form  of  pleading  under  the  3  &  4  Wil£ 
4,  c.  42,  does  not  altogether  control  the 
6  &  7  Yict.,  c.  96,  s.  2,  for  the  latter  sta- 
tute expressly  excepts  the  "additional  facts 
iherein-before  required  to  be  uleaded."  Be- 
fore the  statute  it  would  have  been  no  answer 
to  say  that  the  libel  was  inserted  by  negU- 
genoe. 


It6 
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PoSotk,  C.  B.  The  defendant  ongfat  not  to 
be  alloired  to  plead  not  guilty,  together  with 
the  plea  given  by  the  6  &  7  Vict.,  c.  96,  and 
the  rule  to  plead  several  matters  must  be 
amended  accordingly. 

Parke,  B.  The  statata  ««tMd4  th^i^er 
of  paying  money  into  aPah  (6  a^iAns  of  ^Mi, 
which  were  expressly  excepted  from  the  3  & 
4  Will.  4,  c.  42.  But  then  such  ps^mtBt  into 
court  is  confined  to  certain  special  circum- 
stances mentioned  in  the  statute,  and  kk  order 
to  make  the  plea  good,  it  must  show  that  those 
special  circumstances  exist.  It  is  ifi  truth  a 
special  payment  of  money  into  court.  In 
other  respects,  it  is  similar  to  pig|[ment  into 
court  under  the  3  &  4  Will.  4,  c.  42,  it  admits 
that  the  defendant  is  wron^,  but  relies  upon 
the  payment  as  a  satisfaction.  It  cannot, 
therefore,  be  pleaded  together  with  the  plea  of 
not  giiHty.  In  the  case  of  magistrates,  they 
may  plead  not  guilty  together  with  a  tender  of 
amends ;  but  if  the  plaintiff  goes  to  trial  and 
Mis,  he  has  no  remedy  for  those  amends. 
The  order  to  plead  several  matters  must  be 
amended. 

O'Brien  v.  Clement.    Easter  Term,  May  8, 

1846.  

l^anltntyfcs* 

PBTXTION    UNDER  DEBTOR  AND  CRKDITOR's 
ARRANGEMENT  ACT. 

Semble,  7^/  Me  neglect  to  serve  a  erediior 
with  notiee  of  the  meetings  held  under  the  7 
/JrB  Vict»  c»70,ss,  4^6,  renders  the  pro^ 
eeedings  taken  at  those  nuetsngs  mdland 
void. 

When  a debtor^s petition  under ihel  fy%  Vict, 
c.  70,  is  dismissed  for  irregularly,  and  he 
presents  a  second  petition,  the  commissiomer 
to  whomthe  first  petition  was  balloted,  ads 
in  the  matter  of  the  second  petition  without 
afresh  ballot. 

Mr.  Lewis,  an  attorney,  in  applvnng  to  Mr. 
(Commissioner  Fonblanque,  on  behalf  of  John 
Thomas  Angell,  who  had  petitioned  the  court, 
under  the  7  &  8  Vict.  c.  70,  stated  that  a  dif- 
ficulty havinp^  arisen  in  the  service  of  the  no- 
tice of  meeting  on  one  of  the  petitioner's  credi- 
tors, a  special  application  under  sect.  4,  was 
made,  to  Mr.  Commissioner  Fonblanque,  to 
whom  the  petition  was  balloted,  to  oraer  that 
service  of  the  notice  at  the  last  place  of  abode 
of  the  creditor  should  be  deemed  good  service, 
and  that  the  learned  commissioner  had  ordered 
accordingly ;  but  the  messenger  on  whom  the 
duty  devolved  of  serving  the  notice,  had  neg- 
lected so  to  do.  The  consequence  was,  that 
two  meetings  were  held  under  the  act,  and  re- 
solutions come  to  at  those  meetings^  without 
any  notice  having  been  served  on  the  particular 
creditor  in  question ;  and  when  the  resolutions 
so  made  were  submitted  to  the  commissioner, 
the  objection  having  been  taken,  that  there  had 
been  no  service  of  notice  on  such  creditor,  the 
learned  commissioner  was  of  opinion  that  this 
was  a  fatal  objection  to  the  proceedings,  and 
that  the  petition  must  be  dismissed.  The 
debtor  was  now  about  to  present  a  second  pe- 


tition, and  die  object  of  tUi  applieitMNi  wis  to 
learn  if,  accordisiff  to  the  practioe  of  the  court 
in  prooeedinf(8  taken  under  this  act,  the  second 
petition  was  to  be  the  subject  of  a  ballot  to  de- 
termine which  of  the  commisaionerB  sboold  set 
littl^i jn^Hjr  ojf  U|e^tition»  or  whether  the 
aecionapeSlon )viiit  ft  matter  of  course  to  the 
same  commissioner  to  whom  the  first  petition 
was  aubmitted. 

Mr.  Commissioner  Fonblanque.  The  second 
petitioil  will '  come  before  the  same  comnus- 
sioner,  without  any  ballot. 

In  re  John  Thomas  Angell.    4th  May,  1846. 


LAW  P  110:510^0 NS   AND   APPOINT- 
•    MENTS. 

WnmnALL  Mat  9,  1846. 

Tbk  Queen  bus  been  pleased  to  direct  letten  pa<- 
(QDt  to  be  passed  uMer  ibe  great  se»U  consti- 
tntid^  tntf  appbiiltln^  intovtSu  l^lbWer  EUii, 
Esq.f  Barrister-etpJLsw,  and:  Thomas  Bros, 
Esq.,  Barrister-at-Law,  ber  MajestT*8  Cemaiis- 
sioners  for  inquiring  into  the  Cnminal  Lairs 
.  noflr  in  force  in  the  Channel  I^ambf^ 

Tbe  Queen  has  also  been  pleased  t6  appoint  Charles 
Cinrk,  I^q..  Barrister>at-Law,  to  be  Secretary 
to  the  said  Comoiission,    Gaieited,  May  If. 


PROCEEDINGS   IN  PARLIAMENT 
LATING  TO  THE  LAW. 


RE. 


Lord  Brolxfi^ham's  Real  Fnt^perty  Ooorey- 
ance  Bill  has  passed  through  the  committee, 
and  now  waits  only  for  3rd  reading. 

The  Whitauntide  holidays  hare  suspended 
the  progress  of  other  measures. 

The  house  met  again  after  the  recess  on 
Thursday  the  4th  June. 

Kouse  of  Commonff. 

The  Salford  Hundred  Court  and  Birkenhead 
Small  Debt  Bills  have  passed  this  house.  We 
know  not  bow  to  reconcile  these  projects  with 
the  statement  of  the  Home  Secretary,'  on  the 
19th  May,  "  that  measures  of  ^ie  kind  ehoold 
be  snspended  until  an  opportonity  waa  afforded 
to  the  government  of  introduewg  a  ipeoenl 
measure." 

The  second  r6ading  of  the  Somenet  Cbanty 
Bill  is  fixed  for  the  26th  inst. 

The  Bankruptcy  and  Ins(^vency  Bill  stands 
for  second  reaatng  on  the  10th. 

The  other  law  bills  remain  in  the  same  state 
as  last  reported.  This  house  resumed  its  sit- 
ting on  the  5th  inst. 


THE  EDITOR'S  LETTER  BOX. 

Wb  are  not  able  at  present  to  say  when  the 
new  edition  mentioned  by  **  A  .'Z.'*  wfll  be  pub- 
lished. If  not  soon,  he  need  not  exjiect  it  tfll 
November.  ' 

ITie  letter  of  our  respected  cbrrreipottdent 
"  M.  W.,"  of  Bath,  is  m  the  prhitiaPe  hands. 
It  is  no  province  of  ours  to  encourage  plans 
for  dispensing  with  the  services  of  pnSiessional 
men,  and  we  believe  that  no  such  plana  will,  on 
the  whole,  be  really  beneficial  to  the  pnblic. 


9^t  Segal  ®b0erbet« 


SATURDAY,  JUNE  13,  1846. 


"  Quod  nii^ad  km 
Pertinet,  H  nmOn  malum  6tt,  agitamiift.' 


HORAT, 


BURDENS   AFFECTING  REAL 
PROPERTY. 

Thk  Select  Committee  of  the  House  of 
Lords  appointed  to  inquire  into  the  burdens 
on  real  property,  have  made  their  report, 
and  the  remedies  or  alteratioDs  they  re- 
commend may  be  divided  into  two  classes. 
Utf  Those  which  depend  on  the  present 
state  of  the  lair,  in  regard  to  the  dealings 
with  real  property,  and  the  ^administration 
c^ justice  in  criminal  cases;  and  2ndly, 
The  imposition  of  rates  and  taxes  for  the 
poor,  for  lunatics,  the  militia^  ^c. 

1st,  The,  commissioners  recommend  an 
improvement  of  the  Law  of  Real  Property, 
--the  Simplification  of  Titles  and  of  the 
Forms  of  Conveyance,-— and  the  establish- 
ment of  some  effective  system  for  the  Re- 
gistration of  Deeds.  Amongst  the  pas- 
sages in  the  report  which  bear  on  this 
branch  of  the  subject,  we  select  the  follow- 
ing, which  show  the  great  grievance  of  the 
Sian^DuHeg:— 

"The  stamp  duties  levied  under  the  head  of 
deeds  and  instruments  in  1844,  amounted  to 
1,646,366^.«  but  a  portion  of  Uus  sum  being 
derived  from  other  sources,  ou^ht  to  be  de- 
ducted before  the  burden  affectmg  real  pro- 
perty in  that  respect  can  be  correctly  esti- 
mated. 

'*  The  committee,  moreover,  wish  to  direct 
particular  attention  to  the  important  evidence 
given  by  Messrs.  Senior,  Stewart,  and  Baxter, 
on  the  unequal  pressure  imposed  by  the  various 
Stamp  Acta  on  dealings  with  real  property. 
The  last-named  witness,  Mr.  Baxter,  says^  the 
stamp  upon  a  50/.  sale  (calculating  a  certain 
length  ot  coBvmmce)  would  amount  to  1 24  per 
cent.,  on  a  lOOi.  sale  to  5  per  cent,  on  a  300/. 
sale  to  2i  per  cent.,  on  a  500/.  sale  to  1/.  14#. 
3d.  per  lOOl.,  and  above  that  sum  tp  1  per 
cent« 

"  The  transfer,  moreover,  of  real  property  is 

Vot*  zsxti.  No.  96$. 


subjected  by  law  to  other  difficulties,  expenses, 
and  inequalities  of  a  similar  character.  Ac- 
cording to  the  evidence  of  the  same  witness, 
the  expenses,  including  stamps,  upon  a  sale  of 
50/.  value,  amount  to  no  less  than  30  per  cent.; 
upon  a  side  of  100/.  value,  to  15  per  cent.; 
upon  a  sale  of  600/.  value,  to  71  per  cent. ;  upon 
1,500/.,  5  per  cent.  The  committee  are  con- 
vinced that  the  marketable  value  of  real  pro- 
perty is  seriously  diminished  by  the  tedious 
and  expensive  process  attending  its  transfer. 
Nor  is  It  only  in  the  transfer  of  real  property 
that  the  i^essure  of  this  burden  is  felt.  It  is  a 
work  of  time  to  raise  money  on  landed  security, 
and  the  law  expenses  incident  to  the  transact 
tion  are  a  considerable  addition  to  the  interest 
on  the  sum  borrowed.  The  transfer  of  the 
debt  or  mortsage  is  also  attended  with  serious 
expenses  to  the  mortgagor ;  the  process  of  dis- 
charging the  land  from  one  loan,  and  subject- 
ing it.to  another,  being  both  heavy  burdens 
upon  the  proprietor.  Mr.  Baxter  gives  the 
following  evidence  on  the  expenses  attending, 
mortgages  : — 'A  mortgage  for  50/.  would  cost, 
in  stamps  and  law  expenses,  30  per  cent.,  a 
mortgage  for  100/.  would  cost  20  per  cent.,  a 
mortgage  for  450/.  would  cost  7  per  cent,  a 
mortgage  for  1,500/.  would  cost  3  per  cent.,  a 
mortgage  for  12,500/.  would  cost  1  per  cent.; 
for  25,000/.  it  would  cost  I5s,  per  100/.,  and 
for  100,000/.  It  would  cost  12^.  per  100/.'  . 

"  The  objects  for  which  the  above  restrictionB 
and  taxes  are  imposed  are  all  of  a  public  nature, 
and  interest  alike  the  possessor  of  personal 
property,  and  the  landowner  who  derives  his 
whole  income  from  realty.  The  prohibition  to 
grow  tobacco,  and  the  restriction  on  tiie  use  of 
malt  for  agricultural  purposes,  are  imposed  for 
the  protection  of  the  revenue  raised  for  the 
:eneTal  purposes  of  the  state.  The  stamp 
luties  levied  in  connexion  with  real  property- 
are  apjplied  to  the  same  obiects ;  and  the  direct 
charges  which  constitute  the  heaviest  burdens 
on  real  property  supply  the  funds  applicable  to 
the  internal  services  ot  the  state." 

On  the  simplification  of  the  Fanni  of 
Conveyance^  the  report  contains  only  the 
following  remarks :—      -    - 
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"  The  committee  etmesidy  requoil  the  aitea* 
tion  of  the  house  to  the  important  evidence  of 
Mr.  Stewart,  on  the  evils  proceedhig  from  the 
lenffth  of  ^eds  connected  with  real  property ; 
and  while  the  committee  acknowledge  the  bene- 
fit of  the  act  passed  Uust  'mmAam-  ntpetling 
aaidsfied  Ontstanding  Terms,  and  Short  Deeds, 
they  are  at  the  same  time  anxious  to  impress  on 
the  house  the  necessitj  of  a  ^oroogh  revisiott 
of  the  whole  subject  of  tfiyeynneipg,  and  tfao 
disuse  of  the  present  prolix,  expensive,  and 
vexatious  system^'' 

Then  in  regard  to  a  general  regUtry  qf 
Deeds,  we  find  tliis  passage^  the  latter  part 
of  which  contains  a  very  important  admis- 
sion : — 

"  The  committee  have  received  evidence  on 
the  advantages  of  a  renstration  of  deeds  in 
Scotland  ana  Ireland,  and  on  the  great  faciGties 
afibrded  by  means  of  similar  institutions  to 
dealings  with  real  propertv  in  foreign  iBtates. 
The  committee,  however,  bmit  themsetves  ta 
die  expression  of  their  opinion,  that  a  registry 
of  title  to  all  real  property  is  eeeeniikt  to  the 
success  qf  any  attempt  to  suoplify  the  syatem 
o/  conveyancing." 

In  regard  to  the  expenses  of  conductmg 
Criminal  Pleadings,  the  committee  recom- 
flttnd  an  extennon  of  Uie  measure  of  1835, 
by  relieving  counties  and. boroughs  from 
the  portion  of  expense  to  which  they  con- 
tinue liable  for  criminal  prosecutionsi  as 
well  as  the  maintenance  and  conveyance 
of  prisoners.  This  measure,  however,  they 
obaerve>  should  be  accompanied  by  an 
adoption  on  the  part  of  the  state  of  an  ef- 
fective control. 

It  will  be  recollected  that  Sir  Robert 
Pfeelf  on  opening  his  plan  for  the  gradual 
repeal  of  the  Corn  Laws,  stated,  that 
amongBt  other  measures  for  the  relief  of 
the  landed  interest,  he  proposed  to  alter  the 
law  of  Settlement  of  the  JPoor>  the  Prose- 
cution of  Ofiendersi  and  the  management 
of  the  Highways  and  Turnpike  Trusts. 
In  the  present  report  die  committee  re- 
commendy  that 

''Where  establislmients  exist  or  may  be  re* 
ooired  fox  thesuppert  of  Ittnatics,  and  where 
there  are  obvious  KasoDs,  boAof  eeonaaiyaBd 
ef  hnmsBity)  forestttndmngtheaditthistration, 
and  where,  above  all,  the  rtsoorces  of  the 
state  can  be  aiade  available,  without  any  risk 
of  aggravating  or  increasing  the  evil  proposed 
to  be  remedied,  the  committee  are  not  prepared 
to  justify  the  imposition  of  the  whole  cost  upon 
one  desenptioii  of  property.  The  connfelttae. 
therefore  submit,  that  the  ahane  Ibr  ^e  makl- 
tenance  of  pauper  hinalics  uironghout  the 
empire  ought  to  De  undertaken  by  the  public. 

"  To  a  certain  extent  the  observations  made 
on  hmatic  asylums  may  be  applied  to  seme 
branches  of  the  expenditors  for  the  main- 
tenance and  relief  of  the  poor.     Mr.  Goode 


diows  fitMEB  ofteial  documents,  that  the  esta* 
blishment  chttrges,  inclu^ve  of  salaries,  amount 
to  17  per  cent,  on  the  total  expenditure  for  the 
relief  of  the  pocH*,  and  states,  that  these  charges 
miriit  be  Dfovided  f^r  by  the  government, 
wwmM  leMkigte  any  evil  cooaeqaffncgs  in  the 
adfflk^stration  of  the  poor  law. 

"  A  chi^ge  is  periodically  cast  i^ton  the  land 
ibr  the  mfiitia  rate ;  this  is  not  now  levied,  the 
mililia  ^tieing  diaembodied ;  but,  considering 
the  object  of  the  mihtia  to  be  general*  and  not 
^ottfiaed  to.  the  interests  of  a  partictdar  class, 
the  committee  are  of  opinion  that  this  ch^iige 
eheidd  be  provided  mr  by  parliament,  care 
bibig;  however^  taken,  that  if  the  public  assuage 
the  responsibility  of  the  charge,  the  government 
should  have  authority  to  insure  the  effidency 
ofihefbree.'^ 

Sadly;^  The  burdenaMae  rafteaand  ttties 
which  press  on  real  property  are  thus 
stated: — 

1.  The  Land  Tax ;— This  in  the  opinion 
of  the  comnittee  is.a  bwrif  upotti«ad.in- 
asmochas  it  moat  be  dedadei  ifsana-.the 
gross  proceeds  af  the  land  b^feee  ita  set 
product  can  become  available  ae,pmfits  of 
caj^ital* 

"  The  teaqionvv  8Cto£<th«£saithel  ViUisBi 
and  Mary  imposed  afeteo|4ir>,in'tha||ovsii4 an 
land*  herediteiasnts,  teoementiw  office^/  sad 
peDsions,  and  24s.  per  HK^  oa  peceonal  eatatea^ 
out  m  the  sabaequent  annual  acts  ihe*  rate 
varies  horn  4#.  to.  Is.  in  the  pound  x>n  .lands, 
hereditaments,  &c.  The  38  Geo.  3  fixed  the 
qaatas  payaUe  by  each  eouaty^  city,  aad 
boraogh,  and  disected  the  commissionanMadcr 
the  act  to  ohacgei^e  seveeal  dkiakoM  in  pro- 
portion to  the  sums  nssesaad  4>henMia  bp  tJba 
temporary  act  of  William  and  Maiy*  Althoa^ 
the  quotas  are  fixed  mreferaaoe  tvi^achdistnet 
by  the  act  of  Geo.  3,  the  law  adinita  a  variation 
in  the  allotment  of 'die  sum  amongst  the  ^Ufiv^ 
ent  awnem  of  property  within  the  distriel,-  and 
redemptioBs  eoatintte  ia  coaaeqwoee^akhaai^ 
except  for  the  puipose  of  insanaea  afldaat  aa 
increased  rate  on  impiioved  property,  Ine  privi* 
lege  of  fedemptioais^at  the  pveseatjirioaiof  the 
funds  naarljr  a  dead  letter^  This  tax  Se  laaet 
ODe^val  iaits  pressure ;  aadiromtke  I 


patm  by  hfr.  Wood  it  wppf$n  that  the  oaotas 
ars  higher  in  propoitioB  to  the  value  olapa> 
party  in  the  purely  agricuttand  coaatiee  IhaA 
m  the  mining  and  manufacturing  distriela. 
According  to  the  latest  returns,  the  hmd  tax 
unredeemed  amounts  to  the  sum  of  l,)<M^04al. 
The  amount  of  land  tax  whidh  lise  been  rfr* 
deemed  no  longer  appean  as  a  %cspden  i^oa 
knd ;  but  it  must  not  beforgottsta  ilttl4ha^o» 
prietorsofland,  in  ordsr  to  escape 'ftom  the 
operation  of  the  tax,  have  paid  over  to  the  sftaae 
aa  amount  of  capital  of  wfaSeh  the  ssm  le- 
dsemed  represents  Uie  annual  int^tst,  akid  of 
which  the  state  is  stiS  deriving  the  advinti^,*' 

2.  The  Poot^s  Rate  and  County  Rate. — 
These  amounted  in  1844  to  6,a47,205i  . 
"That  ammmt  is  Aa  xftom U  matoA^y^ 


9>f9f9ti  Afsihti^  Sk^I  Pnpttttff* 
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meuts;  bnff  the  endenee  &(A:<yi»paix3ring  tUs 
report  is  pref^nt  with  proof,  thai  the  employ- 
ment of  unprofitable  labour  would  constitute 
an  important  ad^on  to  sudi  retams.  In 
order  to  roduee  the  poor's  rate  the  furmera  tn 
many  iHuishea  employ  more  hands  than  the 
economical  workinf(  ot  the  land  requires*  Mr, 
Robert  Snuth  expSains  this  system ;  and  Mr. 
Baker  estimates  this  additional  outlay  on  his 
farm  at  3f.  per  week  on  500  acres.  The  actual 
sum  leried  m  the  name  of  the  poor^s  rate  does 
not  therefore  eorreetly  represent  -  the  fiOi 
anwitit  of  the  charge  imposed  upon  nal  jwe^ 
petty  by  the  laws  regarding  the  maintenance  of 
the  poor.  It  is  true  that,  as  far  as  he  is  a  rato- 
pajer,  the  manufacturer  may  be  influenced  by 
similar  motives  to  keep  in  employment  for  a 
time  unprofitable  hands;  but  the  extent  to 
wineh  these  motives  operate  will  of  course  de- 
pend upon  the  rektiye  proportions  of  the 
chaigee  to  wMch  the  respectiye  interests  are 
8iduecte<L" 

9.  2%»  ffiffkmiy  MaiM,  exdnsive  of 
tkose  which  are  at  present  relieved  by  the 
aid  of  taropike  trusts,  amounted  in  1839 
to  l>ld9,89i;. 

"  The  committee  feel  it  their  duty  to  observe 
that  the  nUe-oayefs  not  only  have  not  the  ez- 
chiaiveiise  or  the  hif(hways,  hut  are  not  even 
allowed  to  limit  Aeir  expense  Inrthe  repairs 
necessary  for  the  conveyance  of  agrieoltaral 
ptodiwe»  inasmueh  as  the  voada,  if  not  in  a 
state  of  repair  mfficient  for  purposes  of  general 
tmflicj  may  he  indicted  by  any  party  using 
them,  allhooghr  such  paity  is  not  liable  to  h^[h- 
way  rate. 

*'The  committee  feel  it  their  duty  to  direct 
attention  to  the  probability  of  the  repairs  of  the 
tomiHke  roads  faUii^  eventually  on  the  real 
property*  Mr.  Baxter  states,  that  in  the  neigh- 
houihood  of  Doncaater  tolls  are  paid  to  the 
tampiisa  tmats!,  notwithaUnding  the  entite 
maintenance  of  the  roads  has  fallen  on  the 
latea.  Mr.  Bennet  also  bears  testimony  to  a 
rate  being  raised  in  the  last  year  for  the  repairs 
of  the  Holyhead  turnpike  road,  in  his  parish, 
amounting  to  an  expenditure  of  about  1^00/. 
per  tale*  However  important  may  be  the  ad- 
vaatagaa  which  aocnie  to  the  landed  interest 
fiwaatha  iiaproTttaieat  of  the  highways,  their 
maintenance  is  not  the  less  a  positive  cnarge  or 
harden  afifoetiiuf  the  profits  ot  the  real  property 
of  the  country.^ 

4*  7%e  Church  Mates  constitute  a  small 
but  stiil  a  positive  charge  upon  real  pro- 
partj  1  tJl^j  ^ipounted  in  1839  to  506,8 12/. 
(this  being  the  latest  return.) 

5.  The  TUhe  Conmuia^ion  :— 

**TbB  committee  are  of  opinion  that  the  tithe 
commntalion  rent-chaige  operates  as  a  burden 
<m  the  land  vhkh  is  subject  to  it,  inasmuch  as 
a  certain  amount  measure4  in  produce  must  be 
paid,  whatever  may  be  the  nature  of  the  culti- 
vation or  the  return  made  by  it.  The.  value  of 
the  cropa,  without   reference  to  the  natural 


<}aalttiea  of  the  soil,  befaig  taken  into  cmiaidara- 
tion  in  fixing  the  baets  on  which  the  commuta- 
tion rests,  lands^  which  by  aitificial  means  wen 
rendered  highlv  productive  during  the  seven 
vears  oa  whicn  the  comninnicatioo  is  based, 
nave  become  in  consequence  permanently  liable 
to  a  heavy  rent-charge.  Mr.  Weall,  in  his  evi- 
dence, slates,  that  the  lagh  farming  introduced 
at  a  great  ex^wnse  into  thepariRhes  of  Bedding- 
ton  and  WalUttgtoQ  had  raised  the  tithes  during 
the  years  preceding  the  Commutation  Act  from 
35. 6d.  per  acre  to  7«.  and  8^.  per  acre.  Mr. 
Benuet  remarks,  that  the  heaviest  wheat  lands 
have  the  heaviest  tithes  upon  the^,  thus  im- 
posing the  heaviest  charge  where  cultivation  is 
the  most  expensive.  Mr.  Cramp  says,  the  tithe 
in  the  parish  in  which  he  resides  amounts  to 
I7s,  6d.  per  acre ;  and  Mr.  Blamire,  in  answers 
2524  ana  2525,  confirms  the  evidence  of  pre- 
ceding witnesses,  that  the  rent-charge  amounts 
in  some  cases  to  more  than  one  half  the  rent, 
that  one  third  is  not  an  unusual  proportion, 
and  that  there  are  some  rare  cases  where  the 
rent-charge  is  equal  in  amount  to  the  whole 
rent.  On  the  supposition  of  a  continued  re- 
duction in  the  amount  of  proceeds  derived  from 
capital  invested  in  the  cultivation  of  the  land, 
it  ts  self-evident  that  titheable  land  would  be 
abandoned  sooner  than  land  which  ^t  tithe -free, 
and  though  the  landowner  has  no  clsdm  what- 
ever to  the  property  of  the  titheowner,  the  tithe 
itself  would  in  that  case  have  the  effect  of  di* 
verting  capital  from  its  cultivation.  The  com- 
mittee therefore  submit  to  the  consideration  of 
the  house  the  fact  that  4,500,000/.,  levied  under 
the  Tithe  Commutation  Act,  becomes  payable 
out  of  the  proceeds  of  the  land  before  any  por- 
tion of  them  is  available  or  applicable  to  th&' 
profits  of  capital  vested  in  its  cultivation.  It  is 
further  important  to  consider  the  effect  of  this 
charge  on  the  land  in  the  case  of  a  serious  fall 
in  the  price  of  agricultural  produce.  Under  the 
old  law  the  value  of  the  tithe  would  correspond 
with  that  of  the  crop,  but  under  the  law  of 
communication  it  would  take  several  years  be- 
fore the  land  would  be  relieved  in  the  amount 
of  its  tithe." 

6.  Then  in  some  counties  Uiere  are  sepa- 
rate rates  for  bridges,  lunatic  asylums, 
and  constable  rates,  and  the  land  is  still 
liable,  in  case  of  the  militia  being-  called 
out,  to  a  heavy  disbursement  for  the  sup- 
port of  that  national  focce. 

7.  The  window  duty  also  is  a  tax  on  real 
property  only. 

8.  The  committee  also  observe  that  the 
Income  Tax  presses  more  heavily  on  land 
than  on  personalty,  in  consequence  of  the 
mode  in  which  the  two  descriptions  of  pro- 
perty are  assessed. 

"  Neither  the  landlord  nor  the  tenant  have 
any  escape  from  the  strict  provisions  of  the 
law.  The  owner  is  assessed  upon  the  gross 
rental,  or  on  what  the  surveyor  would  consider 
a  fair  rent.    No  allowance  is  made  for  repai  s, 
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ag«tic7»  or  utf^tm  i  1ft  eofiM^iioe  of  wfaicfa  it 
rnidto  tbot^a  Isndlord  inumnaktf  pays  ft  per 
cantago  to  tlie  inoowa  tax  on  «  Uumr  siiiii  tban 
hn  net  moeipta^  Tl^a  ioconM  oT|raGk9  and. 
piii£e wions,  on  the  coiitrary«  are  generally  ascer- 
tained by  tlie  voluntary  declarations  of  the 
parties." 

It  seetti^,  hovr^ver,  to  be  forgotten  that 
real  property  is  worth  30  years'  purchase, 
whilst  the  incomes  of  trades  and  professions 
niay  not  be  worth  more  than  2  or  3  years. 

On  the  other  band>  the  committee  have 
directed  their  attention  to  the  charges  of 
a  public  natuj*e»  from  which  r^al,  property 
has  become  ea^enipt,  whiUt  other  property 
remains  liable. 

.  Ist,  Legacy  and  Probate  Duty. 
*'  Fr^ehodda  are  ^xtftspt  frpro  legacy  and  pro- 
bate duty.  The  committee  have  not  been  able 
to  ascertain  the  exact  amount  of  legacy  and 
probate  duty  paid  by  leasehold  property';  but 
they  feel  it  their  duty  to  draw  attention  to  tht* 
fact,  that  leaseholds  are  not  only  Ufable  to  the 
stamp  duties  on  deahngs  with  the  property  tn/er 
vivos^  but  al^o  to  the  probate  and  legacy  duty. 
Nor  can  the  committee  avoid  reminding  tne 
house*  that  lej^acy  duty  is  paid  in  every  case 
where  the  testator  has  devised  his  lands  to  be 
sold :  and  according  to  the  endence  of  Mr. 
Baxter,  a  solicHor  or  vjfry  great '  practice,  nine 
wills  out  of  ten  in  the  middle  ranks  of  life  con* 
vert  the  whole  land  into  persDnalty  for  the  pur- 
pose of  division.  The  evidence  of  Mr.  Pressly 
tends  to  confirm  the  previous  evidence  of  Mr. 
Bsuter,  tha^  a  considerable  portion  of  the  legacy 
duty  is  rfiised  on  freeholds  devised '  to  be  sotd 
for  the  purpose  of  division.  The  witness  states 
that  Mi-.  Trevor;  the  Controller  of  the  Legacy 
Duty,  estimates  it,  (the'  portion  rai^d  «oil  free- 
holds devised  to  be  sold,)  tt  five-twelfths  of  die 
amount.  AsaumLng  the  legacy  duty  to  be 
]j200>()00^.j  he  estimates  the  proportion  of  duty 
ajisin^  frQm  real  estate  at  500,000/.^  '  I  think/ 
the  witness  continues,  ^he  has  put  it  too  high. 
I  do  not  think  that  more  than  a  fourth,  or 
scarcely  a  fourth,  of  the  l,200,000l.  legacy  dtlty 
arises  from  land.'  The  Witness,  however,  does 
liot  inckide  leasehold  property  in  his  caolula- 
tioD,  whichv  being  liable  to  both  probaAe  and 
legacy  duty,  miiat  be.  added  to  the  above-men- 
tioned.  estimate,  before  we  arrive  at  the  full  por- 
tion of  the  legacy  duty  arising  out  of  the  pro- 
ceeds of  land.'* 

Sa^y,  Taxes  on  Horses,  estimated  by  the 
Secretary  to  the  Board  of  Taxes  at  79,090/, 

3rd}y,  Ta^  on  Shepherd's  Dogs  equivalent 
tp9,«76/.  .       . 

'  4thly,  Tire  Insurance  onlmplemcnts  of  Hus- 
bandry and  SHtodk,  estimated  at  50,000/. 

Such  is  thesubstance  of  a  report  wliigh 
^  Iw  attracted  a  large  share  of  public  att^n- 
tfcn,'  mvd  v^h^h  we  have  deei|ied  it  neces- 
sary tfiaa  to  anbly ze  and  place  before  our 
readers.     .       ;  I 


DELAYS  IN  THB  YAXATION  OF 
CHANCfiRY  COSftS. 


LaoD  arnd  nittneitdtig  ^  complalM^  are 
made  regarding  tiM  ctelays  i<i  fbie  taMtion 
of  coats  in  Chimt'ery .  No  bftiiiift  Ik  atidehed 
to  tht  Taxing  Masters,  ^Ho,  it  vpfiettrB^ 
Are  punctual  in  their  afttetiddsee  and  \^  ihi 
time  in  transactiiTg  th^  dtctiieaof  thcfir  de- 
partment ;  bttt'th«  pre*?aure  of  bcisineMi  et 
thia^eaaon  isso  great,  tliftl'evehflKlttria'dBw 
gflg^d  fl»r  sidverarH^kirto'eaMe. '  liKftiafiyy 
instances,  where  the  costs  aifl^  bettvy-aofl 
coinplicated^  the'  wdrranta  whieh  «lr^re 
granted  several  weeka  ago>  do  not  enable 
parttea  to  complete  >  the'  taxation,  tind 
seteral  weeks  nniat  ajgsmi  elapse  befbi'e 
ftirthar  warrants  cair  botetntoaMe,  awdif 
(he  time  then  allowed  Should  be  iAsuAcieDl, 
another  and  perhaps  a  longer  interralwibM 
again  take  ptaee,  and  so  on  until  the  offiee 
of  the  Aeeountant-General  may  be  closed-, 
and  then  the  fund  must  reniatn  urrdistribiited 
until  aflcr  the  long  vaoaf  ion  :-:^he  pattiea 
being  in  the*  mean  tinie  deprived  oP>lheir 
rightt,  and  the  soltdtors  of  their  eoats  and 
advances. 

Something,  it  Is  submitted,  ahonld.be 
done  to  remedy  this  seHoaa  evit^-  whfeh  la 
Hkely  to  extend  wet.  a  ihirge  pt»tieti  ef 
every  year.'  •••"»•  «'  ••' J'" 

We  cannot  fbygettihat  deair&(b)e  aa  (^ 
many  reasons)  wais  the  abolitienof  ihe^ix 
Clerks'  Office,  there  were  some  faoiHtiea  in 
the  dispatch  of  business,  wb^eh  the'  chrka 
in  eouvt  were  enabled  to  grantor  fdi'  altboiigk 
the  far  larger  part  of.tbebtttinesa'fl»UiH«a 
the  hands  of  about  hal^a  deaen^elefbariili 
court,  they  not  only  'worfced  eaity  and' late 
to  accommodate  the  ^  sdliehorsr  '  (tbeir 
clients ;)  hot  they  were  enabled  to  ^i  ia 
aid  the  services  of  othar  ckrka  nn*  cdarty 
who  were  net  so  everwbelaied  witb'bnair 
ness;  and  thfos  thte  ftfaater'a  certHlciite 
was  ebtaiaed  in  limeibrithre  Acoovniant- 
General.  .      «..  .    i    .  .:  ^,  . 

What  then,  it  is  a^ked/is- Itte  praetieal 
remedy?  Assuming,  as  we  do,  ihat'tlie 
present  Taxing  MasieraareaaefRoiOnvand 
dHtgent  as  can  be  reasonably  ^xpaeaad^ — 
then  the  only  bourse  aeeftfe^feobl^ 'to  appoint 
oMiiienai  taking  mastetiSi'<  Tlie  esiperi- 
ment  might  bcf'tried'of  keepings  open  the 
office  ef  the  Aoeeyntaiat^tyenMtal  until  the 
par  (tea  have  aftOpperfutlviy  of  completing 
tbeir  taxaifiens ;  ^but  tbiaiwoiM  be  a  hard- 
ship on  the  Accbuntant-Cren^ral  and  his 
clerks.  In  some  way  or  other,  however, 
justice  should  be^done  Without  any  unrea- 


^^•^W/^^T'IW'^^^^^P*^^^  ^  Cofnon  Laip, 
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sonable  ddaj.\  JPfrhapilt  p^jgb|yl^  jeitfq 
pedient  to  ^m:^  Sf^ne^jSij^lj^iint  masters, 
(as  used  tcTbe'tne  practice  in' the  Queen's 
Bench) ;  or  to  appohrt junior  masters  at  a 
soInel»h4lf{^|flf« .  saiorjr  flhon  iA^  ^esint 
officer^K*  l49QkiBg  M'  tte  whole,  of  the 
Chancury^tfifff.ifcfen^savingfnj^t  berosafter 
be  eSftel^e^l  H^wevor  JcMnveiniefit'  th^e^ar-' 
raog^fdti)^  i«ij9ht>iba«*«  teeln  for  ftheaake«r 
providing  i|»qi^€»o($ati^,*9r^;tib*nkthat;j^iir 
record  cl«9ki,ai  1/,2Q(M.  a 'jreai^' is  ftidtsfivo* 
p«ifftioqftt«ifiUoitt|iQc>t»  wheQ  compftTod  wirU) 
the.«X(fent  ml  JBap<tfliiiic6.of  tliewdrk  at; 
thej^iogfdiloe^r;  :  ..  »  . 
.  On  ti^;aubj<90l  .of/ftlieisnl^riea  ofi  tlte 
tflKipg  nutters,  we.  n^tijr  roilMiH}.e4ir  readert 
tba(  \^  tb^UOf^et  ipert>iOif  .the .  lasl  aeasioio 
e(^p»rti2H»^Dl»  the  Lord  Ghancdtor,  in*ro* 
fei!eBce^$<^;rrt0e  duti&a  of  taxing  niaMers 
10  lir^fulk.  «kstirved,  UmU  any  person  of 
prdijitry.  ji>teUtjenc9  and  indostry  might 
^ecuteiithb  office}  ami  BOyV^e  presuine^ 
hemighjy  t ccofding  Xo  tl>e  eoura^of  pro* 
tieeding»fty  the  late  clerks  m  court*    But 


ill)fti«lKt(9ryr3agaAni^  the  pompensations 
^ntdar^ny  hiiteiediateitthltiig^  exseedirigly 
c}fffiifift«J;  but  tve  liavei  nwodouht'  that;  the 
ttihts  iw^e  Tia^fe  ^he¥^ 'vertl*iiredf  *6  Off^^r,  will 
bifii^j^  ciinsitfer^^  Tn  the  prdgtjr' quarter. 

_Vj^;^ ._  ,^  \     'h^Q^j^  ,  ,      "/  .  .  . 

We  could  scarcely  select  any  topic 
ipore  freqiaently'  di^t!«ed;  "arid'  tipon 
wiifcTi  h  tfiore  remaAable  dlscr^epificV  df 
djilnloti  tB3iists  amongst  persons  gerrewflly 
well  rhfomied  on  siich  rriatter's;  tlian  tis 
regards  the  question  how  far  it  it  laWfttl 
to  compromise  ^fiences'bf»  crimihal  na- 
ture. On  the  one  h^nd,  tre  frequently 
find  it  publicly  announced  that  the  ac- 
cused has  been  allowed  to  sj^cak  to  the 
presemtoTf  oi:,  in  other  words,  that  the 
latter  is  pernutted  to  receive  pecuniary 
compensation  from  an  offender,  under  ilie 


if  *«  ^xlig  m«*»er.  .^ -to  e«rci^  .heir  Zf^J!^Zf.t^:^:  ^t  Z 


fJkctexiob'  aoeoi^ing  to  the  particular  tit* 
cumstaii^ee  of-  each  oa^e,  then  we  are  of 
opinion  that  their  duties  will  rank  f>ext  in 
iiipol*tai1ce  ^loilhoiie>  of  the  jmlget*  In 
msftybas^e  the  costs  are  of  equal  amou&4  to 
thomatter  io  dtaputewaind  whilst  frequently 
they  come  to  several  hundred  po«inds  they 
are  4M>itieiliiiiea  several  ihouaanda.  'But 
whatever)  BMy  be  ihe*  quantum,  strict  ju6« 
licesheuM  be  done  to  both  parties,  whether 
litigBnta,  orf client  aiKl  soUcitor»  ami  there* 
lore  tlie  M a^tertf  shotdd  be  persona  of  great 
ftnctlcal  experience,  coasidierable  legal  et- 
taiaiholHsaat)  bigli  icharactor.  Lodkiilg 
al  the  vastiabour  which  mo&t  of  tlie  judges 
undertake)  tlie' laxing*  officers  may  be  ex- 
pected to  pu«.their  shoukiers  to  the  wheel 
with  >  e<(iial:  cUligenoe  in  their  several  de- 
partmenta.  <If  tkeii<  duties  were  exercised 
UB  Ittere  nvftltevstof  rOMtines  some  ok'  our 
eeoimmirai  Uw  refbrn^ers  would  doubtless 
think  that  a  salary  of  800/.  or  1,000/.  a 
yeorwquM.be  stdBeienl;  but  if  they  are 
topowesstfi knoivJedgeof  law.«nd  pmcliee, 
with  ehe^xperienoe  and  ^judgment  we  have 
sulftpeeedr'tlH^hi  tn  order  so  induce  conn- 
peteofe  iper tfoDfi  to  aeeept  tJ>e  offiGe»  (heir 
emolomeilV  should  be  l,dOO/.  or  2,000/.; 
especii|Hyiifi^jr  heve  no«v  « large  addition 
to  tfiein  4eiiea  I9;  the  tanat&oa  of  eonvey- 
anciiig  biilsi  uodieff  Ihe  Attorneys!  and  So- 
licitors''Aet^eiid'the  rocent  slMutes  relat- 
ing to  Conveyinee^  and  Leaaee,  in  which 
the  ikili  and  responsibility  of  the  solicitor 
are  to  be  the  baaia  of  his  remuneration. 


consideration  that  the  private  feelings  Of 
the   prosecutor  are    satisfied,   substitutes 
anomiual  punishmeut  for  one,  the  seve- 
vity  of  which  would  be   proportioned   to 
the  g«avjty  of  the  offence.     Cases  of  ag- 
gravated assault  are  frequently  the  sub- 
ject of  a  compromise  of  this  nature,  and 
in  the  case  of  EUviorthy  v.  Birdy^  where 
the  court  was  pressed  to  enforce  ah  agree- 
ment for  a  separation  between  man  and 
wife,  copiprehending  a  compromise  of  an 
indictment  for  an  assaulti  Sir  Jb/m  Lcachy 
then  vice-chanoeUor,  is  reported  to  have 
said,  that  •*  all  the  authorities  concur  that 
the   policy  bf  the  law   does   permit   the 
compromise  of  indictments  for  assaulti  and 
such  compromises  are  frequently  recora- 
rao^ided  and  approved  by  the  court/'     On 
the  other  hand,    we  find  men   of  equal 
sagacity  and   honour  rejecting  offers,   of 
which  hunoanity  and  prudence  might  Imve 
dictated  the  acceptance,  upon  the  ground 
that  it  would  be  illegal  and  improper  to 
entertain  a  proposal  for  the  compromise  bf 
an  offence  of  a  criminal  nature.     Nor  is 
this  view  wanting  in  the  support  detked 
from  authority.     Thus,  in  Collins  v,  Blan* 
tern,^  Lord   Chief   Justice    I^Uitict    said 
there  could  be  no  doubt  but  that  com- 
pounding a  prosecution  for  perjury  was  .a 
very  great  offence  to  the  public;  and  in 
Edgcombe  v.  Rodd,^'  where   the  plaintiff 


•  2  Sim.  &  Stu.  37^. 
(»  2  WUs.  341 ;  1  Smith  &  C.  154. 
5  East,  294. 
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had  been  charged  with  disturbing  the  re- 
ligious  worship  of  a  dissenting  congrega- 
tion, and  afterwards  brought  an  action  for 
false  imprisonment,  and  the  defendants  set 
u^  as  a  defence  in  satisfaction  of  the  im- 
prisonment that  the  prosecutor  had  agreed 
to  proceed  no  further  with  the  charge,  the 
judges  of  the  Court  of  Queen's  Bench  were 
unanimously  of  opinion  that  the  agree- 
ment to  forego  the  prosecution  was  unlaw- 
ful«  as  an  obstruction  to  public  justice. 

In  a  matter  not  of  uncommon  recur- 
rence, where  notions  so  vague,  and  a  prac- 
tice  apparently  so  contradictory  prevails, 
it  is  a  subject  of  congratulation  when  a 
principle  is  authoritatively  laid  down,  by 
which  individuals  may  safely  test  the  ac- 
curacy of  their  own  views,  and  apply  them 
to  particular  circumstances  as  they  arise. 
Of  this  nature  is  the  principle  involved  in 
a  decision  reported  in  the  last  number  of 
the  Queen's  Bench  Reports,^  where  the 
general  doctrine  appears   to  have    been 
fully  discussed,  and  all  the  authorities  re- 
ferred to.     The  action  was  brought  upon 
an  agreement  to  pay  the  costs  of  an  in- 
dictment,   charging    the  parties   indicted 
with  riot  and  assault,  with  assaults  upon  a 
sherifTs  officer  in  the  execution  of  his  duty, 
and  with  assaulting  persons  acting  in  aid  of 
a  peace  officer  in  the  execution  of  his  duty, 
in  consideration  that  the   plaintiff*  would 
not  proceed  with    the    indictment,    and 
would  also  withdraw  an  execution  nnder 
a  writ  of/LJa.  levied  on  defendant's  goods. 
The  defendants  by  their  pleas  contended, 
that  the  consideration  for  the  agreement 
was  illegal  and  void ;  and  the  plantiff  de- 
murred to  the  pleas,  and  upon  this  de- 
murrer the  question  was  argued. 

The  judgment  of  the  court  was  delivered 
by  Denman,  C.  J.,  after  consideration  and 
upon  an  elaborate  examination  and  review 
of  all  the  leading  cases  decided  durfng  the 
last  century.     "  The  result  of  these  cases/' 
said  the  Lord  Chief  Justice,  "makes  it  clear 
that  some  indictments  for  misdemeanour 
may  be  compromised,  and  equally  so  that 
some  cannot.     We  should  probably  be  safe 
in  laying  it  down,  that  the  law  will  permit 
a  compromise  of  sJl  offences^  though  made 
the  subject  of  a  criminal  prosecution,  for 
which  ofTeuces  the  injured  party  might 
sue  and  recover  damages  in  an  action.     It 
is  often  the  only  manner  in  which  he  can 
obtain  redress.    But,  if  the  offence  is  of  a 
public^  nature,  no  agreement  can  be  valid 
that    is    founded    on    the    consideration 


*  Kfir  Y.  Leemam  and  Peartm,  6  Q.  B.  308. 


of  stifliog  a  pros6€utiuii  for  it;  In  the 
present  instance  theoffieiiceisnot  confined 
to  personal  injury,  bot  is  accompanied  with 
riot  and  obstruction  of  a  public  officer  in 
the  execution  of  his  daty«  Thiese  are 
matters  of  public  concern  and  not  legally 
the  subjei^t  of  a  compromise."  As  regards 
the  expediency  of  obtaining  the  saadionof 
the  court  to  oompremisea  of  this  nature 
whenever  it  may  be  practicable*  Lord 
Denman  observed,  that  *^  the  approbation 
of  the  judge  (whether  necessary  or  not) 
may  properly  be  asked  on  all  occaaons, 
where  an  indictment  is  compromised  on 
the  trial ;  plainly  it  cannot  make  that  legal 
which  the  law  condemns."  Upon  the 
grounds  stated,  the  court  held  the.  agrae- 
ment  on  which  the  action  proceeded,  to  be 
invalid,  as  founded  on  an  illegal  considem- 
tion,  and  that  the  defendants  were  entidied 
to  judgment. 

The  principle  of  the  decision  in  &ir  t. 
Leemwn  was  shoctly  after  again  brought 
incidentally  under  the  oonaideratioa  of  £be 
Court  of  Queen's  Bench,  upon  ji  wholly 
diffisrent  state  of.facts.*  The  gnardiaosjof 
a  poor  law  union  had  indicted  the  now 
plaintiff  (Goodall)  for  disobeying  an  older 
^  sessions  for  the  maintenance  of  an  ille- 
gitimate child,  and  before  the  tirial  be  eom- 
proroised  the  indictment  with  tlie  jdefend- 
ant,  who  was  cktrk  to^  die  guardians^  pay- 
ing him  dOiL^.  IQcL^  £ar  mflinti>rmn^  and 

costs  at  the  quarter  ^essioasi  .and  $01  to- 
wards the  costs  of  the  indictment,  which 
was  not  further  proceeded  with.     Subse- 
quently, the  plaintiff  discovered,  that  &e 
order  of  sessions  on  which  the  indictment 
was  founded  was  defective  on  the  face  of 
it,  and  therefore  invalid,  and  the  defendant, 
as  the  clerk  of  the  guardians,  was  called 
upon  to  refund  the  money  paid  to  him  ;  in 
answer  to  whitih  demand  he  stated,  that 
'  the  board  declined  to  entertain  the  ques- 
tion*"   An  action  cyf  assumpsit  for  money 
luid  and  received  was  then  bl'Ol|gbt^b^ti  the 
pkuntiff   lias    nonsuited.     7Yh«M  C  J. 
(who  presided  at  the  trial)  observing,  diat 
the  pJaintii  had  vohintarily  made^becooB- 
promise,  and  adding,  that   "he  isas  not 
prepared*  to  say  thai  oempoundi^igo  mis* 
demeanour  was  in  aU  cases  an  illeg^^ct."* 
Upon  application  to  the  Coiirtof  Quean's 
Bench  to  set  aside  the  nonsuit,  and  enter 
a  verdict  for  the  plaintiff  {br  the  aoKMint 
claimed,  it  w^  pressed  upon  ihe  court 
that  the  compromise  ia.tiiis  case  was  un- 
hiwful,  according  to  the  cuk  laid  down  in 


•  Goodsif  V.  LowadM,  6  Q.B.464 
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•te'aii  QffeMo  of  aiMJiUe 
Biii»  :.9iihamgh  ilie  cmiit  oea- 
«dered(  dM*  the  MttMint  levied  from  die 
plaintiff  was  eaccessive,  jet  it  held  thai  ht 
cooU  mk  MBoveriltfaAofe  THere  was  so 
eaEinrtioft  by  dmnm  and  i^  die  tmnaacCaen 
vereamng;  tlw-pflrtiea  were  iupandtUcki^ 
and  one^f  themoanU no<»  after  voluntarily 
payiag  dv  iMaey,  repeat  and  eue  die 


odiet;    The  rule  tberelbreteaei  aside  die 


In  the  case  )aslt«iled»  k  will  be  ebsened, 
diat  dM  court  deteroitaed  thai  the  coai- 
promise  fell  wttfaia  the  category  of  those 


sonreyoniA  and  nomiiiRtion  of  trustees  to  recdfe 
compensation. 
6.  Arbitration. 

9.  Juiy  proceeding. 

10.  Miscellaneous  mstmsients. 


The  introduction  to  the  vohiniei 
an  able  analysis  of  the  tliree  acts  consds- 
dating  the  clauses  in  regard  to  public  eom- 
panies^  railways, and  lands,  and  the  dbserva- 
tions  which  precede  and  accompany  the 
precedents  are  very  important*^  It  is  re- 
markable that  the  statutory  forms  of  con- 
veyance in  the  Lands  Chrases  ConscAida- 
tion  Act  havenot  been  adopted  in  praetiee, 
although  it  would  seem  that  \f  in  any  case 


which  might  be  pronounced  legal  or  other-  ^  short  statutor^r  form  could  be  available! 
wise,  and  in  the  course  di  the  argument,  '^  would  be  so  in  railway  and  otlier  joint 
AniNaii»  J.  C.J  remarked,  that  the  case  ^tock  companies.  The  8  Vict.  c.  1^8,  s. 
was  dil^rent  from  JEetr  v.  Leenuxn,  be> ,  ^^  enables  these  companies  to  take  their 
cause  kere  the  money  was  actually  paid,  conveyances  in   the  form    given    ia  the 


whilst   in  JTcir  v.  Leemauy  it  was  only 
agreed  to  be  paid. 

The  impertanee  of  these  cases,  however^ 
depends  not  so  much  upon  any  subtle  dis- 
tinodosis  founded  upon  facts,  as  upon  the 
broad  prinoiple  already  stated^  tliat  the 
\anr  wHX  albw  theoompromise  of  a  criminal 
\  iat  wMcb  the  injovod  party  Aii^it 


schedule,  ''or  as  near  thereto  ar  circum- 
stances will  admit,  or  in  any  other  fbrm 
which  they  may  think  fit."  On  the  suppo- 
sition, however,  that  railway  companies, 
jproperly  advised,  do  not,  in  the  generality 
of  cases,  make  use  of  the  statutory  form, 
the  present  authors  have  framed  many  of 
the  precedents  in  this  coflection.    They 


recover  damages  in  a  civU  action;  but  that  observe  that  for  the  following,  among  other 

stiffia^  «  prosecution  when  the  offenee  is  of  — " —  **  *" '^•'"''*  •**"*  ***"  ^a^^^^  ^e 

a  pnUic  natnre,  camiot  be  a  legal  consider- 
atioB  to  support  a  contract. 


NOTICES  OF  NEW  BOOKS. 

Pretgde9U9  ^  CanvifaHces  and  oiker  In 
€$rU9$0His  relatimg  to  the  Tramfcr  of 
Land  to  Jtaffway  Companies,  with  Intro* 
ductor^  Matter  and  Sxplanatory  Notes. 
By  Ubmrt  Tybwhitt  Fiiend,  and  T. 
Hiaasax  Waas^  Barristers  at  Law. 
London:  Charles  Reader.  1846.  Pp. 
452L 

T&B  precedents  hi  this  collection  are 
adaptations  of  drafls  framed  under  Railway 
Acts  before  the  Consolidation  Acu  came 
mto  operation.  The  object  of  the  work  is 
toafcrdassistanee  in  the  preparatioa  of 
insfrdmerit^  of  ordinary  oceorrenee  relat- 
ing'to  Ihikids  for  railway  purposes. 

Tbe  precedents  are  arranged  under  the 
Allowing  heads : — 

1.  Fredkolds. 
a.  CopyhoMh. 

3.  CovnmonofwaiCtfbaids^. 

4.  liisiaii  m  'Mortgage. 

5.  Rent  charges. 

6.  Land  in  Iwwe. 

7.  Nomination  of  smreyors,  valuations  by 


reasons,  it  is  conceived  that  the  adoption  of 
the  statutory  form  for  conveyance  of  free- 
hold land  is  generally  inexpedient  :-^ 

"  Ist.  The  form  is  unlike  any  instrumeal  as- 
eogaissd  by  or  knowa  to  thjb  law  as  a  means  of 
transfer  of  real  estate.  It  most  nearly  rosembles 
a  deed-poll  of  grant,  and  probably  might  be 
construed  to  be  capable  of  operating,  inde- 
pendently of  the  Lands  Clauses  Consolidation 
Act,  as  a  grant,  so  as,  under  the  act  8  &  9  Vict, 
c.  106,  s.  2,  to  pass  corpofieal,  as  ««1]  m  inosr- 
poreal  hereditaments:.  (See  Preet.  Shepp. 
Toudiff*  232,  and  the  cases  tbere  cited;  2 
Sanders  on  Uses  and  Trusts,  5tb  edition,  48,  n. 
9 ;  and  Stapilton  v.  Staptlton,  1  Atk.  8  ;)  but 
in  the  absence  of  a  decided  anthority,  it  cannot 
be  certainly  said  that  such  would  be  the  con- 
struction. 

2ndlv.  If  die  statutory  form  is  inefiectnal 
as  a  deea  of  grant,  i^s  operation  depends  whiiny 
upon  its  being  a  due  execution  of  the  common 
law  power  of  conveyance  conferred  by  the 
Lands  Clauses  Consolidation  Act,  so  that 
should  the  provisions  of  that  act,  requisite  to 
create  the  power  or  render  it  capable  of  execu- 
tion, be  not  duly  and  completely  compHed  with 
and  observed,  tne  instrument  must,  as  a  hgal 
transfer  of  the  land,  entirely  fail  of  effect. 

"  drdly.  It  is  submitted  that  every  convey- 
ance should,  when  it  is  practicable,  be  complete 
in  itself,  ana  have  an  intrinsic  capacity  to  pass 
the  estate  expressed  to  be  transferred  inde- 
pendently, as  far  as  may  be,  of  other  orcol- 
latead  instruments.    The  practice  of  the  pro- 
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fc88ion>  itt  xi)Q^iliJi  i[»!fl4o?V;V:li^hw  apqiw 
of  appQiBtm^nl  or9r  aad^eo^  an  estaie  i|i  lam^ 
not  only  to  ^ercisQ  hUppwer,  but  also  t^  cpja- 
ve^,hi»  «»tate  ia  fayojur  of  a  purchaser,  .it  qqtK" 
ceive4  to^jsbow  iUs;  but. a  railw^  conv^ance 
in  tj^e  0(at«»k>ry  fonp  b>^  no|  jjiiph  an  intn^nsic 
e|^pil»«ijby>  »f  U  be  afrelv  «  Wansfec  ia;^erclfie  of 
tlu^.^offfr  created  by  the  Lands  Clausea.Cpnao-, 
lidatlpA  \.c%,  ai|d  not  an  ind^peiident  op«rative 
de^  ofiiprant 

^'.4thly*  The  ,«tatut<>ry.forin  is  wholly  un- 
anited  and  «nfiUed  for  tb/e  inaertion.  in  it  of-  re« 
cit^  and>e<ivenanU]  or  apocialfagTeeinfiBta  be- 
t«f«f9Q  jtbe  vandQr  an^  tbe.  cpn^pany*  ^Adyet 
thajin^f  i^i^  of  ^x»f^  such  <reoitah»  covjenarits^ 
or  ikgr^^mentq  is  in  most  case^  requjisite. 
%  "Stbly.  and  IgiaUy.  No  ei^penae  if prtb  men* 
tion,  is  jsav^d  bv  a  stiict.  adfaier^pce  to  tha 
statilto^  formj  wl>ile  an  att^papt  to  adapt  it  to 
any  but  the  simplest  cases  is  a  di£ic\4t  wd 
troiiblasDin^tasIb/' 

\  IThe  cpnjpUers  thereFore  SMljmit  tliat  it 
isliut,  rarely  that.cpnveDfaoces  .of  freeholil 
lands^to  railway  coinpanif 8.  sl^uld  be  pre-i 
pared  ia  the  at&tutol-y  forin.    They  go  ovier. 
and  cotmneiit  upon  the  contents  of  railway 
conveyances,  in  freehold  cases,  and' then^ 
come   to   the'   conveyance  of  cbpyhblds. 
Here,   they  say,  the  form  should  'b^  as 
nearly  in  the  statutory  form  as  practicable, 
because  the  powder  orconveyfhg  copyholds 
by  deeds  'depends  enttr^lydh  the  enabling 
power  of  the  act,  and-because  such  convey- 
ances r«(|ttire  ippolment  on  the  rol^a  of!  the 
Dianor<    y  ■    •  .....         .  <    ^    • 

The  editors  oblwrf^  that  it  isan/eroor  Ioj 
8Uin)0^e  that  gi^ekter  laxity  is  atlmiss<4»le, 
and  less  cni'e  required  in  xhh  preparation 
and  perusal  of  abstracts  of  title  io  land 
pu|-chd^ed,  io  a  railway  company  Ihah  in 
tbei^Af^iOColber^rplias^rsi^,.  ..      ,  ^  ,    .. 

/f  The  acts  by  wjijch  eich  companies  are  re- 
P^te4  and  empowered  dt)  not  remedy  defects 
III  the  til^e  of  persons  from  whom  conveyances 
a;'^  .takeop  b^t  merely  in  certain  cases,  where 
snchj  persons  have  only  Bmited  or  partial  in- 
terests^ or  are  under  personal  disabilities,  gjve 
an  (deration  or  efficacy  to  their  conveyances, 
which,  the  latter  would  not,,  independently  pf 
the  ..actfi^  possess ;  thus^  althojUgh  a  ten  apt  fbr 
life  in  possessipn  is  enabled  to  transfer  the  fee 
to,  a  railway  company,  It  must  be  dearly  shown 
thi^  he  is  such  tenant,  othenvise  his  convey- 
ance ^'ill  be  im)perative.  and  to  show  this^  the 
title,  to  ;the  land  should  be  deduced  for  the 
usnal  period  of  60  years,  {Cooper  v.  iomeryt  1 
Pl)ill«388,)  and  the  abstract  examined  as  care- 
fuUy.as  it  would  be«  were  the  tenant  for  life 
abont  to  sell  or  mortgage  his  life  interest.  The 
efficacy  of  every  conveyance  indeed  to  railway 
companies  d/ep^nds  on  the  fact^of  the  convey- 
mg^  parties  havmg  isome  estate  in  the  land,  and 
it  IS  only  wher?  the  pwner8\  refuse  to  convey, 
or  cannot  be  found,  or  no  satisfactory  title  ckn 


>ff^«W^,*fWrMfl|ite  cas«t. 

. »wVf  #iJ^^??^^'°^^ 

thai^a  cony<ya;»>Ci^of  pb>jf?n)y)g  ^p<^1fi^d,ro^^iwrecL 

company.'  :  j.  ii,?ym  .j,',; 

Tli«  auHtors  iieNtyiisettfS  'tKe^M[MlBnt 
subject  of  the  stftiikpAi  tb  be'tt^^^^'ifaese 
transactions,  in  rega.i-d  to  whtcfc  tnj^j^jiiop 
queHtioDs  arjse^  i^icuWly  jo  refeij^i^io 
instruments  requiring  the  conunoa  ^ea!;  ^ 
tbe!€brfonite  b^.  >  Tb*  puftMadtotfat  ire 
accompanied  with  valuaUriiolifeif/jnidnAd* 
lowed  ify^  i^diisJ^fwdex^'"    --»  '  ^-*''' 


THE  LA.1V  sfuOEliT. 


f^'^ 


•     '        '    •'   N0.-2. 

'    dtEfirioN^   AT  THE   ^XKMl^JifijyWj^';^ 

Common  AND  Statute  LA.WnAriDi£iiAJcypfQB 

Vfuf^T  do  you  undcsrstand.  by  th^  4'6^ 
"common  law?"  '     /       ''f'''': 

How  long  is  the  writ  of  'snthinblis  'iii^^t^l^ 
after  it  has  been  issued  ?  '  .^''^^  ^  J 

•  Wffl  fcrvice  .of  A  ciipf  of  ^^P»  fMiSlttais 
on  one  6f  lierferal  partrtert  ii|dttst  WifM^tefe 
action  ii^  brodght^  be  good  service^a^ntt'uie 
whole  firm  ^      .  ''  \.-.i' 

In  a  common  action  in  assumpsit  fSM*  '^ibds 
sold  and  delivered,  what  is  it  necessary  .to  j    '  ' 
befoi-fe  the  ^eriit  on  exe'6iitiTig''k*wttt,V 
quiry>.  •'-    '       '  '  •    "-    '  ^"■'   *^'*' 

Is  i  VCTbal  tttidertaWng  to*  ^iy  th^^rof 
another  obligatory  In  law;  andiftu>t,^jrtiytiMt 

After  action  brought,  and  declamtioti'^' de- 
livered In  an  action 'to  which  there 'i»))0.^ 
fence  on  thie  merits,  the*  defend)^tibfom|Ar.it^, 
or  you  have  ghod  reason  to .  b^evey  tmt^he 
will/      ■ 


Wbtij 


prtusj  or  where  else?  "*1'^ . 

Explain  tlhediffl*enteibetWt^en>'V€WjWiifad 
a  judgment.  ''    "^  '!  -:, 

Is  the  Statntis  of  limitations  a  gobJPahi^W 
to  an  action  in  assumpsit  on  a  bill  of  eacet&ange 
more  than  six  years  old,  on  which  bill  the  in- 
terest faas.b«ei^pi^^  wirtiin  m  y«ar^?n  ? 

What  are  the  requisites  to  constitute  a  valid 
tender?   '    '       *--^        *-    ■.•  -^  ■'^^^■*     . 

.is  ihftAgifcsiral')  imtur  nomrfu^mtpM-^.^fiod 
{dea,in{aaaotioiiin)debtoa.bQncl4fri.U  ^jj  iri-i 

What  ia aneaat  by  a  pirn  ia.aklMq^l  ^ilnd 
within  what  time  uBbsx  d«c1atatioQ;]BUSl'ill»c 
pleaded?     '   .^        ,  .       -  ■^■r.:,^i,  •..    . 

In  what  respects  do  an  interlocutoryf  Ivid  a  ^ 
final  judgni^  Afller?' V  .    i,v>ir  -aol  iiM-il 

Wititin  wbatvOvta  afibir<ysodi)it\Oft{fi<matttt* 
iiiiuiAp|BlicaiiQ«ibeitnadl»  for  ja^naw  tt^i^i..i 

-NameitfaarordinarT  mtfitfiiiofi-iataiitMiif  tad 
stale )thc opari>tien.of edch, . . /.  ^tiijiv,.   * 

CoNvatAis^tiw^b;'  * 
What  estate  must  a  person  liave  to  enable 
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hiinlomidte'a:leu«,lQrwfakb  i^t}et$tt  may 
deme  a  present  tenancy  and  occupation  ? 

If  a  rensamder  man,  not  in  possession,  make 
a  lease,  what  estate  or  interest  would  the  lessee 
derive  under  it  ? 

CaA^'lCttantformi^  in  poss^aioDi  make  a 
lease,  to  ^ntinoe  beyond  bis  lilG$;  and  if  so, 
under  ,VbM  circumstances  so  ,i^  to  b^  good 
against  those  in  remainaer  } 

If  lOint  tenants  mdce  a  denuse,  what  tenancy 
has  tine  lessee  > 

If  ttoaata  in  common  make  a  leasei  what 
tenancy  Jiaa  the  lessee? 

"What  leases  can  .infants  m«^,and  :vhat 
would  be  the  tenancy  ot  the  lessee  ? 

Suppose  the,  busband  to  demise  the  witVs 
lands,  and  Bh6  sun'ive  her  husbann,'  what  po- 
sitive or  contingent  tenaney  has  the  lessee  ? 

What  tenancy  has  a,  lessee  by  lease  from  an 
idiot  orlunatjc  ?  find,  to  have  ^  se^^ir^  tenancy 
for  the  term,  what  course  should,  be  adopted? 
and  by  what  iiieans  can  Idiots  and  lunatics 
snmnder  M  renew  leases  ? 

Mortgagor  and  mortgagee :— ^What  separate 
nght  baa  .aach  to  lease  mortgaged  prepu/iff  ? 
and  wnat  would  be  tlic  lessee's  tenancy  noldmg 
a  lease  ^pm  the  one  wiUiout  the  concurrence  of 

St^lb^  general  cwiliAe  of  the  usual  cove- 
nants a^nq  provisions  in  a  lease  of  a  house. 
.  Wbi^.is  .the  differ^ce  between  tht.vivwn 
vadium  or  living   pledge   or   mortgage,  an4 
the  mort^um  vadium^  or  dead  ple^e  or.  i;nort- 

Wbat.^  the  distinction  between  estates  in 
remainder  and  those  in  reversion  ? 

Wbat^  aUeatation  is  cfqjiusite  to  t^p  vajid  ex- 
ecution. oJ[  a.  w^lp  and. 4  a  form  of  attestatipn 
be  i^ubBcqbed^  what  should  be  th^t  form^  , 
,  In  presiding  a  b9nd  from  two  persons,  what 
sboulq.b^r^tteiidea  to  in  the  form  of  it.,  to  make 
it  effectaaXagaipst  both  or  either^ — s^i  sup- 
posing «p]^^  of.tbs  obligorB  to  be  merely  a 
guaraote  %  .the  other,  what,, should  sujch 
iniaraptee  r^q^ce.for  his  si^curity  from  his  co- 
obligor  ? 

Wl^fs,  ;t  d^d  .of.  partition,  and.  by  whom 

ay  it  be  made? 

Cl^qlb^?  (|uea|ion&  will  appear  in  the  next 

iTOppr.X  ,    ,    . 


ma^ 


xnump^ 

Tb  ike  l^itor  of  the  Legal  Oherver^ 

•9ni,^Mi|f«ptraMdwitlr'coiMidflnAda  in- 
tereat  the  diflf^MUtiifticlaa  whkk  have  appeaved 
in  dieliiifift'MMnwv «« thte  eaftibididicnt'of 
lawle€taf«si^aiid  i  ate  Itt^  to^discoversliBt 
your  opinions  coincide  entirely  with  mine  on 

It  has  long  been  asonrtc^-'ctf  t«lprelf>to  toef 
thai  to  naHy  ti  ttaaptiMlpaAiivotinoial  toMma  in 
EngUi]id,m  iMeftiiof  Umr/leettiiinf  Jte^ioam 
y€tb9in  «MiMBlMd«|(tatt0tluiiwBV«nb«<he 
cause  of  wonder,  wbsii'^t>bi«nrMl^llia 
ness  of  the  me^opoHs^  in  ^bofi  respect.  Now 
that  the  authorities  there  appear  to  be  awaking 
from  their  lethargy,  there  is  mson  to  hopie  that 


stodenta  in  the  oounlty  will  be  abla  to  rsi^ 
simHar  benefits  to  those  promised  in  London. 

Most  of  the  large  towns  in  England  possess 
law  societies;  and  it  wovdd  snrely  not  be  a 
very  difficult  matter  for  the  members  of  those 
societies  to  institute  lectureships  on  the  dlf* 
ferent  branches  of  the  law.  The  expense  would 
be  trifling ;  and,  if  I  may  judge  of  other  stu- 
dents by  myself,  would  be  repaid  fourfold. 
Many  ot  the  members  of  the  law  societies  are 
men  of  great  talent,  and  in  every  respect  quali- 
fied to  discharge  the  duties  of  lecturers ;  and 
an  institution  of  this  description  would  tend 
greatly  to  rtlieve  solicitors  in  thar  task  of  im- 
parting legal  instruction  to  tbeir  articled  derks. 
The  town  of  Manchester,  for  instance,  can 
now  boast  the  establishment  of  a  svstem  of  law 
lectures;  aud  I  believe  that  neither  the  lec- 
turers nor  their  auditors  have  ever  yet  had 
reason  to  regret  it. 

In  conclusion,  let  me  unite  taoy  humble 
wishes  ^vith  those  of  numerous  of  my  fellow 
labourers  in  the  mazes  of  the  Inw,  that  before 
long  every  principal  town  throughout  tha 
United  Kingoom  may  be  enabled  to  point  out 
wi^  pridei  an  institution  for  the  inatruction  of 
the  rising  generation  in  those  priaciplea  upoo* 
which  tha  lives,  iibertiee^  and  happiness  of  the 
people  in  a  great  measure  depend. 

ZiseA.  *    Z. 


SOCIETY   FOR    PROMOTING  THE 
AMENDMENT  OF  THE  LAW. 

Ta'k  first  public  meeting  of  this  aodety  was 
held  on  Saturday,  6th  June,  at  the  rooau^'off 
tba  societyrSli  Regent  Stfset.     . 

Lud  Br9ugham4tl»B  president*  said  that  the 
socia^,  had  been  astabhshed  for  the  ourposa  of 
promoting  that  qiost  important  of  all  destgiis, 
the  amendment  of  the  kw  of  thia  country.  It 
proposed  ta  found  that  amendment  not  on  any 
rash  or  speculative  views,  b«t  «oa  aoihtid  nrinaix 
pies,  both  as  to  the  objects  to  be  attained,  and 
the  manner  of  effecting  them.  And  certainly 
they  had  hitherto  no  reason  to  oompfaiin  bf  not 
being  approved  by  the  community  tit  large,  or 
of  not  having  secured  the  approbation  of  tUe 
government  of  the  country  ana  the  members  6f 
both  houses  of  parliament.  During  nearly  two 
years,  which  the  society  had  been  in  operation, 
it  had  made  very  cohsiderable  progress  in  the 
gruit  design  which  its  members  had  proposed 
to  themselves.  The  first  course  they  took  was 
this  ;  they  divided  themselves  into  committees, 
each  of  which  devoted  itself  to  one  }Mnrttcub!ir 
subject,— K)ne  engaged' in  the  consideration  of 
tbe  criminal  laiV :  another  in  that  of  the  latt-< 
giiage  of  acts  of  parliament ;  anotiier  on  the 
law  of  rfcal  property;  arid  the  rest  on  the 
various  brancnes  of  the  law  to  which  thehr  atr 
tention  might  be  beneficially  directed.  -The 
reports  of  those  separate  committees  had  been 
pnnted  at  different  tiiries,  and  extensively  circa, 
lated ;  ahd  it  appeared  to  the  members  that  the 
time  had  at  Ust  arrived  when  it  was  fit  to  caQ 
on  the  great  body  of  their  feUow-sufagects  to 
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desist  in  the  labours  and  share  in  the  counsels 
of  the  society.  They  had  therefore  thought  it 
proper  to  summon  a  general  meeting  of  persons 
mterested  in  the  objects  of  the  society,  to  hear 
the  course  which  it  was  about  to  take,  and  the 
fmit  which  its  labours  were  yieldinff.  He  had 
always  felt  a  deep  interest  in  the  subject  of  law 
reform,  and  had,  as  many  of  them  knew,  de- 
voted to  it  a  great  portion  of  his  life.  He  had 
laboured  for  it  strenuously,  and,  he  would 
add,  not  hopielessly,  and  although  he  had  met 
with  disappointments,  he  believed  they  might 
now  look  forward  to  the  pleasures  of  success. 
The  first  thing  they  did  was  to  report  in  fovour 
of  certain  lefpslative  measures,  and  he  was  re* 
quested  by  fis  colleagues  to  take  under  his  pr^ 
toction  one  or  two  of  those  measures  which  re- 

guired  the  sanction  of  parliament  He  had 
rooght  forward  no  less  than  nine  of  these 
during  the  session  before  last,  out  of  which 
number,  four  had  become  the  law  of  the  land, 
and,  in  his  opinion,  were  of  very  great  benefit. 

One  of  these  bills,  which  was  that  for  the 
merging  or  extinction  of  terms  outftauding 
vhidihad  been  satisfied,  had  been  entirely  ap- 
proved of  by  the  profession,  and  still  more  by 
those  for  whose  benefit  it  was  made,  by  the 
landowners  and  others,  to  whom  security  of 
title  and  cheapness  of  conveyancing  was  of 
▼ei^  great  importance. 

Another  of  these  bills,  and  a  very  important 
mwi,  related  to  the  law  of  debter  end  creditor. 
He  had  brought  forward  that  bill«  though  it 
proceeded  less  from  the  society  than  the  other, 
and  he  took  more  of  the  responaibility  with  re- 
pMl  10  it  on  himself.  That  waa  the  bill  for  the 
AMitiMiof  Impriaomnent  for  Debt.  It  had  been 
considerably  modified  in  coaunittee  by  Lord 
If&dlMnt»  Loid  Cottanhan,  and  himself,  and 
had  aubsequeDtlv  passed  into  a  law;  so  th«tim« 
piisiwiroeat  for  debt  had  ceased  to  exist  in  this 
ccmntiy.  It  existed  only  for  the  suppression  of 
crime,  and  that  was  the  true  principle.  For 
rsafhing-at  the  foparty  of  a  debtoc,  he  believed 
that  the  avrest  on  mesne  process  was  miioh 
mors  effectesl  than  the  anest  on  execution; 
for  when  a  man  became  insolvent  it  was  quite 
osakas  to  bring  aa  action  against  him,  as  Mr. 
Commissioner  ftae  had  very  clearly  prowd, 
there  being  ao  less  than  12  steps  in  the  law 
which  a  man  muat  take  before  execution ;  and 
aaeh  of  these  steps  vraa  not  unattended  with 
serioos  expense.  In  ssmst  on  mesne  pn>cess  it 
tmm  said  that  the  property  of  the  debtor  was  at 
eaoegotholdof,  whereas»  long  before  the  12th 
step  in  arrest  on  execntioa  was  arrived  at,  the 
dsMor  had  made  away  with^  or  spent,  or  se< 
CMted  hWaasans.  The  law  now  said,  that  any 
asaa  who  was  indebted  might  apply  to  the 
eoart  of  haakruptcv  for  protection,  unless  it 
anas  psoved  that  he  h4d  been  guilty  of  fraud  or 
glass  extmvaganee.  In  audi  cassa,  if  he  made 
away  with  his  property  or  refused  to  give  it  up, 
Abb  his  imprisonnant  was  for  oontempt.  He 
was  bound  to  admit  that  these  was  great  di- 
aiuoa  of  opinion  on  that  point,  and  he  knew 
Ikai  in  the  piofosaien  and  m  the  trading  world 
itaaa  asid  that  they  had  goae  a  little  tea  for  ift 


fi^rour  of  the  debtor,  and  thut  they  ou;;ht  now 
to  retrace  their  steps ;  that  if  they  could  not  re- 
trace their  steps,  which  he  (Lord  Brougham) 
thought  it  would  be  a  very  difficult  thing  to  do, 
they  should  give  the  creditor  every  protection, 
security,  and  consideration,  and  go  as  for  in 
his  favour  as  they  had  done  in  that  of  the 
debtor.  That  waa  his  opinion,  and,  therefore, 
he  had  listened  to  the  arguments  urged  on  the 
subject  by  tradesmen  as  well  as  by  members  of 
the  profession,  and  was  disposed  to  give  them 
the  aid  of  measures  which,  though  not  destroy- 
ing  what  had  already  been  done,  might  act  as  a 
set<>ff  in  fovour  of  the  creditor.  The  presump- 
tion must  always  be  againat  the  man  who  did 
not  pay  what  he  owed,  and  that  the  creditor 
waa  in  the  right.  The  creditor  could  not  be  to 
blame,  but  the  debtor  might.  The  imprisoo* 
ment  of  a  debtor  for  fraud  waa  no  grievance, 
but  a  necessary  part  of  the  administralioiL  of 
public  iubtice.  There  was  one  part  of  the  biH 
which  he  was  sure  would  work  very  ill  indeed^ 
a  part  undertaken  bv  the  Lord  Chancellor, 
whose  humanity  had  oeen  exercised  in  fovoor 
of  debtors  under  20/.  His  noble  fnend  at  fiiat 
agreed  with  him»  but  said  that  small  debt 
eourts  should  have  the  power  of  imprisonment* 
However,  there  came  out  at  the  time  such  state- 
ments of  the  unspeakable  horrors  of  the  prisoaff 
attached  to  these  coorls,  that  no  one  eowdr  aa* 
sist  his  noble  friend's  proposition  that  in 
ment  in  such  cases  should  be  aholishe 
gether.  The  unfortunate  thing,  howerei^ ' 
that  it  was  not  considered  that  almost  all  <be 
debts  in  the  country  were  small  deht&  Hie 
tradesmen  very  jusUy  comfdaioed  ^hat  out  of 
900  debts  on  thenr  books,  890  were  under  90/., 
for  men  took  care  not  to  get  credit  for  more* 
He  had  moved  for  the  appointment  f»f  a  faan- 
mittee  to  consider  whether  the  act  might  net  be 
remedied  by  putting  the  small  debtor  on  tlie 
same  footing  as  the  ]ai]^r. 

Another  measure  which  had  been  sattesifulj 
having  been  brought  forward  on  the  repeals  of 
the  society,  waa  for  $hortemn§  deeds  andlesaea* 
bg  the  expense  of  conveyancing.  His  lonifhip 
shortly  explained  the  causes  which  had  ren* 
dered  such  a  measure  necessary,  and  quoted 
instances.  The  measure  had  produced  the 
best  results,  he  said,  with  reqieet  to  setttemeiita, 
devises,  and  wills,  and  more  particidarlr  it  had 
proved  a  boon  to  those  connected  with  the  kmd 
in  regulatinff  the  subject  of  farm  leaeee^  Hmj 
were  preceeding  bit  by  bit,  and  God  fbrbid  that 
they  shoald  da  otherwise.  Heehealdeaylhsftit 
would  be  the  gfeatat  reiectoi  on.  the  Jaw  tet 
a  peraon  ahould  eomedQwa,.aBdsaf,  "  Hess  ia 
a  new  eede,  which  I  have  inv«i«ted,  aad  whieh 
I  wish  to  he  estabhshedi"  It  wM  iiipessihhv 
he  believed,  to  codify  too  much;  and  the 
criminal  code  was  naw  waitingfor  Mv.  StMkie's 
report* 

The  erHRMa/ eerfs  would  hve  been  ready  in  a 
short  tioi^  hot  4im  Lord  ChaaodhNrsaiilL  ''I 
must  heg  you.  to  step  ia  yem  code  tatt  we  aee 
how  we  are  to-remove  the  psawl  statutes  whidi 
defona  our  statnts-book^and  which  have  eoca* 
pied  the  ajtention  of  the  commiMJanega  for  ao 
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many  montlis/'  Their  six  months'  labour  had 
borne  the  fruits  of  the  Lord  Chancellor's  bill, 
now  before  the  House  of  Lords.  If  the  people 
were  called  on  to  obey  the  law,  it  was  the 
bounden  duty  of  the  state  to  let  the  law  be  so 
arranged  as  tnat  they  could  understand  it.  It 
was  bound  to  give  them  a  code  of  criminal  laws ; 
and  he  hoped  soon  to  find  that  part  of  the  so- 
ciety^ lalmir  attained. 

I^rd  Monteagie  proposed  the  first  resolution, 
which  was  as  follows: — "That  the  well-con- 
sidered and  pnK!;^cal  amendment  of  the  law  is 
of  the  utmost  importance  to  all  classes  of  the 
oonmranity,  and  that  the  subject  may  be  advan- 
tageously promoted  by  a  society  composed  of 
members  ii  all  classes  of  the  legal  profession, 
and  of  other  persons  not  belonging  to  that  pro- 
ftmium^  desirous  to  co-operate  with  them." 
His  lortlBhip  said,  that  if  he  considered  the 
residuckmiiiiythifig  beyond  the  affirmation  of  a 
prmd|>le«  he  should  fed  Aat  he  was  gutty  of  a 
great  mtrusicm.  Aa  a  countrr  ^ntleman  he 
was  deeply  concomed  in  the  eflfeetiveness  of  the 
kw  bearing  on  the  land  of  England.  He  was 
Rjdiced  to  see  that  the  members  of  the  society 
were  such  as  to  justify  the  expectation  that  firom 
their  tmlQBd'  labours  active  operations  would 
result.  They  were  Mactically  acquainted  with 
tbeidi]^erfeetiof&8  of^the  science  of  which  thev 
were  mastere.  He  and  olhers,  not  professional, 
knewthos^  ituperfeetioas,  not  by  the  knowledge 
of  theprineipfes  of  the  law,  bttt  of  the  eonse- 
(faancia  li^f^tion  entailed.  There  was  not  one 
noble  lord  In  the  committee  which  recentlv 
sat  to  donsider  the  peculiar  burdens  on  Itod, 
who  did  not  leatve  it  with  the  impression' 
that  A»^  presMit  state  of  the  law  was  one 
df  the  greatest  grievance^  to  which  the  pro- 
ptkcote  of  land  were  subjected,  and  that  while 
ev^ryuiiher  c^ns  of  tlM  community  was  inter- 
ested in  improving  the  lalw,  there  was  none 
more  especially  interested  than  they  in  such 
ifflpnmnueiit  and  simplification.  This  had 
beenbnmght  before  them  very  stronglv  in  the 
shape  of  a  qfuestion  and  answer,  which  he 
hoped^  without  disrespect  to  his  brdship  in  the 
chair,  be'  might  quote.  A  legal  friend  of  nis  was 
asked  whai;  be  believed  was  the  greatest  burden 
upon  tend  in  this  country?  His  answer  was, 
*•  the  Ccmrt  of  Chancery.**  He  would  leave  it 
fo'SDy  one  to  determine  whether  the  simplicitv 
of^e  t9difyrm  not  at  unanswerable  as  its  truth 
wai^mdenisble.  But  the  committee  did  not 
rest  cm  the  mere  general  allegation,  howevirr 
undeniiiUey  for  they  went  into  special  facts  and 
iQqunriee-«4fa0y  went  into  the  examination  of 
men  of  the  highest  learning  and  experience  in 
^tukt  preiession,  and  he  believed  that  all  were 
impreasad  with  the  opinion  that  reform  in  this 
matter  was  required.  It  appeared  in  the  course 
oftbeifciqi^A^  that  one  of  the  best  steps  taken 
in  that  direction  was  the  system  of  registration, 
th«t  ii»  -ndne  of  lauded  property  ana  its  seeu< 
rity  had  bees  considerably  increased  thereby. 

Mr.  SerJesM  EtOfky  seconded  the  resolu* 
tion«  wldcb  tms  then  put  and  carried. 

llie  Matrqtxn  of  CUanneatde  moved  the  next 
reaohtdon,  which  was  as  foltows: — "That  the 


transfer  of  real  property  is  greatly  impeded  by 
the  existing  system  of  conveyancing,  and  that 
the  market  value  of  land  is  kept  down  below  its 
proper  value.'*  The  noble  Marquis  commenced 
oy  saying,'  that  it  was  a  very  remarkable  fact 
that  the  members  of  the  late  committee  of  in- 
quiry, in  politics  so  wide  apart,  should  yet,  on 
tne  substance  of  the  resolution  he  had  to  pro- 
pose, be  so  completely  agreed. ,  One  report  had 
teen  made  by  the  majority,  and  ahother  moet 
able  one  (he  trusted  he  might  be  permitted  to 
say.  Without  expressing  any  opinion  in  other 
respects,)  by  the  minority,  but  when  they  came 
to  recommend  what  should  be  done  to  relieve 
land  from  its  burdens,  they  arrived  on  the  first 
point  at  the  same  result.  Now  who  had  any- 
thing to  do  with  real  property  or  with  the  pur- 
chase and  sale  of  it,  without  having  had  the 
grievance  complained  of  brought  home  to  him  ? 
He  alluded,  in  saying  so,  not  merely  to  the  un* 
certainty,  but  the  expense  and  delay  produced. 
There  was  the  greatest  difficulty  in  forcing  a 
sale  of  land  on  an  unwilling  purchaser,  and 
eflfecting  those  sales,  or  raising  money  on  real 
security,  was  often  admost  a  ruinous  course  to 
those  who  attempted  it.  The  noble  Marquia 
concluded  by  moving  the  resolution,  which  ^#118 
seconded  by  

Lord  Btmmmf,  who,  as  having  presided  over 
the  late  committee  alluded  to  by  previoui 
speakers,  confirmed  what  had  been  said  tHth 
regard  to  its  proceedings,  ft  was  impossftle 
for  any  one  to  have  been  present  In  the  house 
during  the  examinations  on  real  property/with* 
out  bSng  impressed  with  the  conviction  that 
the  country  was  burdened  beyond  afl  others  iii 
that  respect.  It  was  gratifjnng  to  think  that 
there  was  a  great  probability  that  the  land- 
owners would  be  relieved  from  the  burden,  now 
that  the  labours  of  the  society  would  be  devoted 
to  the  subject.  The  noble  lord  concluded  by 
seconding  the  motion,  which  was  pot  and 
carried. 

Mr.  Bethell  moved  the  tlurd  resolution, 
which  was,  **  That  the  proceedings  of  the  Cotfrfc 
of  Chancery  required  great  and  extensive 
amendment.**  Tne  learned  gentleman  said 
that  he  wished  to  speak  of  the  Court  of  Chan* 
eery  as  an  instrument  which  most  usefully  af* 
fected  the  property  of  men,  and  it  was  for  that 
very  reason  he  required  that  its  improvement 
should  keep  pace  with  the  necessities  of  the 
age.  The  resolution  which  he  had  to  move 
rightly  discriminated  between  the  principles  of 
the  court  and  its  procedure.  The  procedure 
required  great  vigUance--^nceasing  watsehftil- 
ness  in  striking  away  the  defective  law— amend- 
ing those  defects,  and  accommodating  the 
amendments  to  the  improved  state-  of  society. 
In  speaking  of  the  procedure,  it  might  be  ex- 
pected that  he  should  dr4w  their  attention  to 
some  instances  in  which  it  required  great 
amendment.  There  was  one  point  which  he 
would  now  refer  to,  for  it  was  a  subject  which 
had  attracted  general  attention.  It  regarded 
the  simplification  of  justice  in  the  Court  of 
Chancery  with  respect  to  charities.  So  amply 
endowea  was  tins  country ;  so  much  did  it  rft- 


tooDte^^lteiaOTftnMbfa*  doir,  and  tberefore 
tb0  mdbjecfc^Bvited^MitMeAMfit  fnmi  all  qaar- 
tere.  As  for  the  glwap^lUanpUhe  kgialature 
hBd!anBtfditlMDij]Blk,a;iatatate  giving  them 
laigfi'pNiivar4k>aod'tlMi«fiM».ii.bteaiae  the  so- 
ciety tadehbetotftjhowSiase  ix^i  j)eat  be  ex. 
eroiaeidfevitKinirpoaeaj  .;t  <ui  >i«{  j 
Mr;  :8penamnimkA>thtk3jmtimti.  and 
l%e/CIAflira^ir«  Jhv|iiiiAm«  it^  camplunented 
MtL.Bethclii  on  iab ^ivaluable . ewpprAkwi,  and 
expraued  ^  hia  >  cttairejappBdbalisn  -of  vk.  The 
jodgea  of  thaC&anoaiy.Cavrtivert  now  five  m 
minihen  twO'dorsi^h  bib  kkd'.tiuNigiht  lequi* 
aite,.and  thefnigbtbti'dioai  apefiiU^  eiii{doyed 
in  afibrding  at  )afaaiiibcra^a^i^oaiiB<Hi:.'  gcound 
when  [saUon  tJttmiHoK  mij^.^^^CivUkout 

<Tbe  rssolndonihavng  been;/caaied.Ti.  . 
Mr^  Commistianer  Fam  rooi'ed  >ttie  ttdzt  re- 
soIiitioQ^wbicbiras-Ti' '  ri>'    . 

"  Tbaa  ths  la\c  ofdebtar>and  cradttofcinoaua- 

iag  fpreaD  disaaiiafecakm:  iaiihe  Aaading  and 

other,  branebea  o£ithei«»inmiuiit]%  JMbinwi  as 

U<ia  neither  siifiideBitWcowidaraivtolnunda  the 

hones  b  deblOTi  itor  auttcknt^  jftringeattowards 

the  didtt>n0BtdeblDr."'  r:  ..*      ,j  ci  :>  «>-' 

.    .„,.    .  ,  .  „_  ,    /J^  temed  conMMsaioBeBccbnBneiiced  by 

conveying  cheap  and  esteemed  justice  Jto.  the,  referring  to  the  admowledgvaentiniade  by.  the 

poor.      It  would  aperale«  he  thought,  as  ajnoble'loird  la.  the  ehaiQ  tM^ihe/lilottiv^the 
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joice  in  tie  junv^arial  cKflhiioni  tf  ^ehnHly;  •that 
snch  trusts,  ibrmed  a  ver^  large  jopftion  pf  the 
administration  of  jastice  in  the  Court  of  Chan- 
cery. But  the  expenditure  was  too  heavy,  and 
there  existed  a  J^at<:iiiciJity:.afro  the  part  of 
judges  in  ^v^ug.  way  ta  the  desire  that  the  ad- 
minifitration  should  be  home  out.  Hi  wotnfl 
instance  the  case  of  a  small  diarity  in  S^orfolk, 
by  which  18  cottages  were  left  in  trust  for  the 
iise,  tent  fcee»  of  as  many  desenrbig  labonners. 
Soraet  pecttUar  oircnnistancea  led  to  a  suspicion' 
in  the  neighbourhood  of  «  breads  of  tiue  trust 
Coste  were  incunfed.  .  An  ordKr-  was  perharoi 
too  hastily  made  that  those  costs  shoidd  be 
borae  hj  the  property^  It  waa  sold- in  conse- 
quence, intended,  as  it  wa^  in  the  oatset^  aa  the 
means  of  support  foi^  deserving  labouren.  The 
soHcitorperaiitted  the  prDperty.to  bepnt  up  in  18 
aepurate  lots,  for  which  16  aeparate  titles  'were 
made  out;  the  cmieequfeDoe  was,  that  out  o6 
the  sgde  which  reaheed.  IfiOoL,  1,400/..  wore 
deducted  fur  expenses  incurred. 

Mr.  Bttkell,  Riier  some  obsertations  on  this 
case,  referred  to  tha  poasibiltfy  of  having  in 
Chancery  a  proceeding  long  known  with  ad* 
vantage  to  the  oominon  law,)  and  which,  if 
known  there,  also,  might  realize  the  m^neofj 


^ecies  of  nsconcilia.tipp  ^  the  parties,  and  fr«-  time<hadconie  for  ooaaideongtthe:  . 
quentlv  prevent  the  necietsity  of  litigafiion^  ari«stoa  nseanatpratesa^  witbitn.vinritOtthe.ia- 
What  he  alluded  to  waathat  U^e  Judges  cf  tie  terestajtof  ^le  creditar.i  He^hm  paatftd  to  the 
court  skould,  attend  ajt  [ckambfrs  to  .receive  in  statement  in  the  resolotioni  tfaaf/ithprdaMr  vaa 
some  extemporary  form  a  great  number,  pf  ap- 1  ndt  aiifficiontly'CQBaidaiite/tdvuidfithh'.  honest 
plicatipjofs.  Ue  lyoyld  take  tjie  case  of.  a  poor !  deblsr.  Hehad  bm  civOBgediirL'ihti.ndnuni* 
man  to  whom  a  legacy  of  100/.  had  been  left,  stration  of  the  La^.nf.  Debtor  aiid}^iediUir» 
He  would  suppose  tire  testator  had  given  his  j  aiMd  though  tha  vetult  had  Jmtuiiisb  coaviace 
principal  estate  to  another  peraon,  and  that  him  tluit  lor  oBiehaaicat  .then!  ^vstaaiiMfOOdia* 
auch  principal  estate  was  not  of  ao^h  a  nature  j  honeat  deblD»^'8feiU  it  was.  aasppanfak  fett  deny 
ai  that  the  legacy  of  100/.  could  be  easily  got  that  iOCcasa9nally>tfaare<didiUint'B|i  utmt  of 
out  of  it.  How  in  such  circumstances  was  Ute  honesty  on  thfr'paot  of  a  dehtoii.aiid.  is^jnany 
poor  man  to  obtain  his  right?  Ha  would  sup*  oases  an  im^ession  had.  been  created^  hia 
pose  that  he  could  go  to  a  judge's  ohambers  to  j  mind  that  the  honest  debtor 'did  aotxnieet  with 
diaoox-er  |iPoof  there.  *  The  exeoutbr  wdiikk  have  the  consideratiani .  due/  io:  >  hisi  xaisliArt on^    It 


questions  put  to  him  by  the  judge,  and  if  the 
meana  were  not  provided  for  immediate  pay- 
ment, at  least  a  satisfactory  assurance  would  be 
given,and  litigation  thus  be  prevented^  In  this 
and  many  such  cases  the  order  of  the  judge  at 
chambers  would  be  sufficient. 
He  would  alhide  again  to  that,  subject  of 


appeared  to  him  that  ihia  wafl:i86  iieeaafla>  the 
body  of  cneditorsy  or  the  mijontf/itft thorny  had 
not  power  to  bind  the  rahiadtyw.t  Whji;ahould 
it  be  so^  Why  ahoukl.  one  niaisting  eredttor 
havs  the  power  lb  force:  the:  whole  laffait  into 
banknantcyi I  ..  h  waa  ipiite  trufiithat  Ml  boneat 
man  dia  not  become  dishonest  because  he  had 


complaint,   that,  when  the  decree  was  pro- i  bean  ^banlkriipt^  but  phy  should  haib^aubiiected 


vouncad,  the  suitor,  instead  of  welcoming  it  aa 
the  fruits  of  his  toils,  found  himself  in  a  worse 
position  than  erer,  and  encumbered  with  new 
losaea  anddiaappointmenu.  He  alluded  to 
thoae  investigations  in  the  Master's  offUx. 
SniRiriniia  were  prodoeed  which  the  Master 
had  no  power  to  control.  Now  if  there  was  a 
power  to  go  fvom  the  Master  to  a  judge  at 
chambers,  a  great  deal  of  tlme>  e.tpenditure, 
and  "  the  hope  delayed,  which  maketh  the  heart 
sick,"  might  be  avoided.  During  tbe>  last  20 
ysars  great  thinffs'had  been  done  in  ameliorat- 
ing the  law.  When  Lord  Lyndhurst  first  re- 
ceived  the  seals  the  work  began,  and  it  had 
continued  while  his  lordship  ia  the  chair  was  in 
office,  and  since.    But  of  necessity  the  amend- 


to  so'croci  an  imputatiori  Aa.that  ^anMikn^ed  2 
He  entirely  concurred  in  whalAad  faHfSl  ^^9qi 
the  noble  ehakBaaii^.that.  the  law /wna  not  aliffi- 
oieiitlystrkagenttowaiDds. the. dishonest  debtor. 
.  Mr. «/.  SHwHirt  aacoaded:  the  motion, -which 
waa  put  .and  carried,  afinr^ hailing; bean  aap* 
ported  1^  a  Mitkuian  who  apokei^in  attong 
teroM  on  tkellenieney  nC  the .  law  feoMrds  dis- 
honest debtors,  and  on  the  liberalit)^  with 
which  <creditnrs  i«ere.  ganarally  diapaaed  to  act. 
Th^lhike  of  Kickammd^  moved, 4he  .next  re* 
solution  which'iraa—       /.  •-.  * ; 

>^That  greai4M  are  the  amendments  recently 
eieoted  itrthexrimuial  law,  much  yet  remain  a 
to  be  done  both  as  to  punishment  and  proce- 
dure, more  especially  aa  regarda  the  aystem  of 
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•econdary  ponhluiitatKidMhtlittiitraitftdnBldofi^ 
juTenile  offendcr%4Hiid^>  ^idOe  ipraparatibm  ol 
thecrimjiua'oMleMia'dipBit.''.         :      . 

The  lu^eDlte said, ilat though )ie:miglil 
be  chai^edi  iriA '  pYesamplMm  io  proposing  socb 
a  reaoiutni^  ^^ho^wh^  'indudfldi  to  io  to  l^ 
his  anxiety  to  promote  the  ioteretCB  of  the  «o* 
cieky,  add  iVMbtroitthttfaMndaieiit  of  the  Idw 
of  the  kiuL'  If  tbmr  whp  had  .pra|Mrty  were 
anuou»tfrtQi|vove.t&a  civil  law. of  the  ^ountr|f) 
most  they  Dok^eleo  he>  iiO' to  improve  the  cthiii* 
nal  iaiir?  Bresidfaig'^  ke  ho  oftoD  did»  at  the 
quarter  JseeeiDilei'he  hdd>  oEten  brought-  under 
his ii6|ice eitehof  hfirdBhi|xoaflsed  by  the  lair, 
whidryece  au  dasgrace  touts  cificienqr*  Sitting 
at  a  ebttrtjoft  quarter  ^eetsione^  pre&iml  over 
by  Serjeant  D'Oyley,  he  had  seen^  children  of 
10, 11,  and  td:  yearn  bCage,  brought  np  tb'be 


i^l^AL¥]riQ^b<.lMGesrrTOF  CASES; 

'     IllSPbRtitp'iN  ALL  tBTEfebUKTS, 

(Common  Sato  <^«rtK« 
It  PRtNCli>Ll£S  CiF.C0^M0Yl4fr 

Am  grovnds  of  action: 

ATTORNRY*. 

!{WspttM.t-Lia6ti%.«^WhciB4La  attorney  by 
hie  oomkict  induces  a  sheriff  to  meldc  a  wrongs 
fill  seiuire  uaaderawtit  of >  iexccutiony  he  is 
eqinUy  liahle  xMa,  the/ sheriff  in  aniadion-  of 
tresnaes.' 

'•PWattoraey  in  an;lu;tioii  gave  a  «rit*of;^# 
ybetos  tO'tfae  eheviff,  on  whitfh  he  indomd. 

The  defiendant  resides  aC  Wolverlionryitt  Bocks, 
and  is  sn  aonkceper/'  by  reason  'of  which  the 


tiied/for  fUohy^^and^itTcoafncted/havrngithe  sheriff  was  indnoed  to  sme  the  goods  in*  thJi» 
brand  of  felon  imprinted  on  their  brows^  Was ,  hootn  whete  the  defendant -resided,  alobough  it 
it  xifdiit'tluiita  chudcf  1<6  of  l^y^ass'  old,' who  turned  out .  that  the  house  and  prc^erty  be* 
haidlynkiiew  vi^ht  from  wrongs-  should  be ;  longed  to  another  person* 
braiq|hrheiore:  the<  grand  Jury,  ttied  by  thej  HMy  that  the  attorney  was  liable  in  aoac- 
reidict/of  tweiv«  tmu)  and  if^^e stole  to  the  I  tion  of  trespass.    Rowit8  V.  Seaiari  81K  L.  0» 

'       '       >         'DILL   OF   BXOUANOBl 

1.  BiH  drdicn  hy  A.  bh  hlmsdfatid  accepted 
h^  BV— Jo'hn  Hart  drew  a  bill  payable  to  him- 
jtelf  or  brd^i',  addressed  to  John  Ha^t  *  C.  wrote 
acroJ^s  this,  '•actfcpled,  fif./.  C.  Held,  that  C. 
cro^W  nM  be  siiedas  accfeptoi^ttf' such  bill  of 
exchange:  Davis  n  Cterife,  6  Q.  B.16. 
"  Cases  cited  id  tlie  judgment:  Cray  v.  Mllner,  8- 
'  Taunt.  759  ;  PuHif!!  v.  Waltor,  3  ft.  &:  Ad. 
"      114';  JsbVioii  v.  Huflson;  t*  Cnrrtpb.  44r.' 

.  Sj^enotesk  pa  this,  case,  31  Lu  0.  54$. 

3.  Authority  tuindarite. — Ai.,  in  a  letter  to  B,, 
loeloeed  a  hill  drawn  on  B  t  and  another  fall) 
drawn  by  C.  on  i).  for  the  saitie  amount. 
Bisforethe  Idler  arrived!  fi«  absconded,  leaving- 
a^lelttefor  j^.,  authorising  him  in  B.Vname 
to  indorse  any  bills  which  might  be  i-emitted  ta 
JSb,  ai^tordeliver  each  bills  to  fl,  or  to  nego- 
ftieftetthean,  and  deliver  the  proceeds' to  F., 
affainst  ai^  liability  F.  might  be  under  for  B.'r 
aid<Mm>&' 

Haid,  that  theiuuihonty  only  applied  to  bills^ 
lemitled to B.^as M»  oKv*  property :. and  that 
the  bill  drawn  upon  D.wand  ^iiiteh  D.  accepted, 
was  adt  such  a  bill ;.  and,  therefore,  that  an'in* 
dorsement  theteof  hy  &  in  the  name  of  B,^ 
l^ave  no :  right  of  action  to  O.,  ^  hunoceot 
holdeF,  against  ^.,  the.  acceptor* 

Sembk,  that,  if  B.  had  himself  iiidexved  the 
bilU  itn  innocent  bolder  might  have  sued  upon 
it. 

QsAre,  how  far  matedal  allegations  on  the 
record,  not  traversed,  are  to  be  taken  as  ad- 
mitted foe  the  purpose  of  the  cause.  JPeam  v. 
FiUca,  7  M>  &  G.  513. 

OHOBB  IS  ACTION. 

Sec  Shareholder. 

\  ^  COALMINES. 

.  See  LtBse,  3. 

CONSIDBRATIOK. 

'  A  t>rohus^  by  the  defendant  to  pay  the  plain. 


aaooni'of  sm;«g|f,  htaadedasa  fielev,  and  when 
that  is  so  it  is  very  difficult  erep)  after  lo-make 
hitnfoUowrsnboneefc'Couwof life.'  Uewotild 
giveviio  opinion  ho#  the  eiisting  codea  of  buc 
erifioii^  Im  bimht  to  be  ndmediedi,  bat  he 
rentwedla  tellttheraihatthey  coidd  not  belter 
perfofkn'tbeir'-dulies'  to  themsehresiaiid  tiwtr 
eoamry  thmibf  gisttibig  rid  of  thoseevyewhirii 
were  00  rspidlf  increasing.' 

•rbcf  Mar(|iBB  viNrnnumky^  in  secoii&g  the 
reudntmii/'ex^^soedhis  cordial  btirest  in  llm 
siuciBss  ef  the  S0dety,iand  ihgrStted  thatcir-* 
cnantaoces-haviMJ^  nuiof^cd  himirom  thetfooo* 
try  at'thei  time  whan •  he  ^first  become  a  member, 
he  wan*  e6iieei|uently  less  convem8nt:than  he 
wished  to  be  with  the'delaiftsof  its  proceedingsi 

Lord  iladhor-  idkeived;  and  Mr.  Ewart  set 
eondad,.  the  sixth  resolution,  which  was  ageeed 
to.    ItifBoaa  foDovei:^  • 

**  Tkmt  tbb  existing  ayrtsm  of  framing  pub^ 
iitaota'of  parliameBt  teads^to  aimode  'of  draw* 
hi||  them  udiden t  tn  closene6»  iand  uniformity 
of  hdigiiagtf,  and  dMtst  i»  desirable  that  some 
msamsea  shoakl  he*  anbpudd  to  secure  these 
moniieefi  ad^hmtages  to  the  houses  of  parlia*- 
Bsnt^tbe  'cdlutB  of  jos(ioe>  aold  the  pabUc  at 
largej?-  ■■;.  • . .'  .  '■'•.. 

IhdlaatWrefloltttiott^  psoposed.hf  Mr.Jafleyili 
Htti^^aeena^ed  by  Mf.  JButkwortb, and  agreed 
to  by  thecaettmg^.wae^    { K 

'"  Hbst « -an^elpBcifd  manaer  aonie  improve 
asntfailbe«iMite  bf  leipdsiliMe  fwocedttre  is 
required  for^ttaiisaeting>the  prisvte  and  l<K;al 
boeinBee  i  of  -  the  :  conalry  in.  .parliament  in  a 
maotKF  safeUfootory  to  i^  parties,  and  coosist- 
entiy!with'the  tnocndMed  iirivileges  of  parlia- 
ment-" •         * 

The  Duke  of  CUevefamd,  Lord  Denman,  Lord 
J.  Manners,  Mr^^^  liyndi,  Mr.  Starkie,  Mr. 
Hawes,  and  others  were  preeent*'  , 

After  a  vote  of.  thanks  to  Lord  Brougham 
for  his  conduct  in  the  chair,  tiie  meeting  broke 
up. 
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tiff  an  annuity,  in  consideratian  of  an  agree- 
ment between  them  to  abandon  mutual  and 
unsettled  claims  and  accounts,  is  binding :  so 
held  upon  motion  in  arrest  of  judgment,  in  an 
action  of  assumpsit,  where  the  seneral  issue 
had  been  pleadea,  and  a  verdict  thereon  found 
for  the  plaintiff.  Llewelien  v.  LlewelUn,  31 
L.  O.  159. 

COVENANT. 

Sec  Trade,  restraint  of:  Lease,  1,  2. 

CRIMINAL   INFORMATION. 

Slander, — The  court  will  not  mat  a  crinu- 
nal  information  for  unwritten  words  impating  to 
a  justice  malversation  in  his  office,  if  the  wocda 
neither  were  spoken  at  the  tinie  whan  the 
justice  was  acting,  nor  tended  to  a  breach  of 
the  peace.  ExptarU  Duke  of  Mariborausht  6 
Q.  B.  955. 

See  Exparte  Chapmaih  4  A.  &  £.  773;  ReM 
V.  Bum,  7  A.  &  E.  190. 

DKVISB. 

Vesting  of  estate,— Deseeni  to  persons  of  par- 
ticular name. — A  testator  devisea  real  estates  to 
his  son  and  heir  at  Ihvr,  Reginald  H-,  for  life, 
remainder  to  his  first  and  other  sons  in  tail, 
remainder  to  his  daughters  in  fee ;  and  for  de- 
fault of  such  issue,  to  his  nephew  Reginald  H., 
for  hfe,  remainder  to  Richard  H.»  son  of  his 
said  nephew,  for  life,  remainder  to  his  first  and 
other  sons  in  tail;  and  in  default  of  Richard's 
being  alive  at  his  father's  death,  or  in  case  of 
his  being  aHve  and  taking  an  estate  under  the 
will,  and  dying  without  issue  male,  then  to  the 
use  of  the  male  heir  who  should  be  in  posses- 
sion of  the  ancient  estate  at  M„  belonging  to 
the  H,  family,  for  life,  and  to  his  first  and  other 
sons  in  tail ;  and,  for  default  of  a  male  heir 
being  in  possession  of  the  ancient  estate  at  .ftf., 
or  in  default  of  issue  male  of  such  heir  male, 
then  to  the  use  of  the  testator's  own  right  heirs^ 
being  of  the  name  of  Heber^  in  fee. 

Ranald  H.,  the  son,  enjoyed  the  oBtate  for 
life,  and  died  without  issue;  then  Reginald 
the  nephew,  and  Richard,  successively  enjoyed 
it  for  life,  and  the  latter  died  without  issuie; 
and  at  his  death  there  was  no  heir  of  the  testa- 
tor existing  of  the  name  of  Heber.  HM,  that 
the  ultimate  hmitation  in  fee  vested  on  the  death 
of  the  testator,  in  his  eon  and  heir  at  law, 
Reginald  H.      fViriffhison  v.  Macaulajf^  14  M. 

DI8TRS88. 

What  is  a  demise  at  a  rent,  under  vthich  rfi*- 
tresB  may  be  taken,— The  proprietor  of  a  house 
and  of  a  marl  pit  and  brick  mine  demised  the 
house,  by  unwritten  agreement,  to  X>.  from  a 
day  named ;  and  it  was  at  the  same  time  agreed 
between  them,  without  writing,  that  D.  snould 
take  the  marl  pit  and  the  brick  mine,  and 
should  pay  quarterly  at  the  usual  quarter  days, 
Sd.  per  solid  yard  for  all  the  marl  that  he  got. 
Is,  Sd.  per  thousand  for  aU  the  bricks  that  he 
made*  D.  took  the  mari  and  made  bricks  ac- 
cordingly,  and  paid  the  stipulated  siims  for  a 
time ;  but  thev  afterwards  fell  into  arrear. 

Held,  that  the  agreement  for  the  marl  pit  and 


brick  mine  was  a  demise  of  the  land  from  year 
to  venr,  at  a  rent  capable  of  bein^  ascertained 
wittk  certainty,  and  for  which,  Uierefore,  the 
lestor  might  distrain.  Daniel  v.  Grade,  6  Q. 
B.  145. 

Aothorities  cited  :  Co.  lit.  96,  a. ;  14f ,  a. 
^       FISHING.^ 

See  NoHee  ^  AHiosL 

VBAITDULSMT  AB8IONMBKT. 

Wko  may  aUege  the  fraud, — Evidence, — Be- 
cHalm  warrant. — New  trial. — An  assignment 
of  goods  in  fraud  of  creditors  is  valid  as  be- 
tween parties  to  the  deed,  and  as  between 
either  party  and  a  stranger.  A  sheriff  claiming 
to  seize  the  goods  on  behalf  of  a  jud^ent  cre- 
ditor is  a  stranger  within  this  rul^  if  he  does 
not  prove  the  leffal  authority  under  which  he  is 
seized  on  behaST  of  such  auditor.  For  this 
purpose  It  is  sufficient  in  trespass  for  the 
seizure,  if  he  prove  the  writ.  And  thece  is 
some  evidence  of  the  writ,  if  the  plaintiff  puts  in 
the  sheriff's  warrant  to  his  omcer,  and  that 
recites  a  writ  at  the  suit  of  the  judgment 
creditor. 

The  jndge,  in  an  action  brought  agsunst  the 
sheriff^  aa  above,  left  it  to  the  jury  to  say 
whether  or  not  the  parties  to  the  allegod  frau- 
dulent conveyance  meant  anything  to  nass  by 
it ;  the  jury  found  in  the  negative;  ana  a  ver* 
diQt  was  taken  for  the  defendant  The  case 
went  to  the  jury  unthout  notice  of  any  proof 
that  the  sheriff  acted  under  a  writ  sued  out  by 
the  iudgment  creditor,  the  effect  of  the  recital 
in  the  warrant  being  overlooked  by  all  parties. 
A  new  trial  was  moved  for,  on  the  ground  that 
the  sheriff,  if  standing  in  the  situation  .of  a 
stranger,  could  not  impeach  the  deed;  and  the 
court  was  of  this  opinion;  but»  on  shovaog 
cause,  the  effect  of  the  recital  in  the  varraot 
was  pointed  out  and  admitted  by  (he  court. 

HM,  that  a  new  trial  oqght  not  to  be  granted 
on  jthe  ground  merely  that  the  cause  had  been 
tried  on  an  assumption  that  the  alleged  fraud 
would  be  a  defence  to  the  sheriff^  without  tak- 
ing the  jury's  ofutiion  on  die  efl^t  of  the  re- 
cital as  showing  his  right  to  make  such  defence. 
Bessey  v.  Windham,  6  Q.  B.  16&. 
Caaes  oitod :    Doe  d.  Roberts  r.   Robvrts,    t 

B.  fe  Aid.  367 ;  Haynee  r.  Hiiytoi}>  6  Law 

J^  K.  B.    (O.  S.)    S9U  7   B.  &  C.M95. 

n.(l);  Goss  v.  Quinfeon,  8  Msn.&  G.8«5; 

Wright  ▼.  Do»  d.  Tatham,  7  A.  &  £.313; 

Crease  r.  Bsrrett,  1  Cro.  M.  &  R.  &19 ;  S.  C. 

5Tyr.458;De  Rutaen  r.Farr,4  A.Ac  E.5S; 

Olave  V.  Wentwenli,  YedL  Spring  Assises, 

Haroh  7, 184««  before  Parke»  a 

H0R8S-1kACtS. 

Decision  of  steward  biwUitg., — ^The  plftjntHT 
entered  his  horse  for  a  steeple  chase,  one  of  the 
conditions  being,  that  no  groom  or  protesional 
jockey  should  be  allowed  to  ride ;  and  another, 
that  aU  disputes  and  other  matters  should  be 
decided  bgr  the  steward*  whose  decision  should 
be  final.  The  plaintiff  intended  his  horse  to  be 
ridden  by  one  9r .,  but  before  the  day  of  the  race, 
was  informed  by  the  steward  that  he  considered 
IV.  a  professional  jockey,  and  that  the  horae,  if 
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ridden  by  him,  would  be  no  hone  m  the  raeew 
The  plaintiff  insisted  thftt  W,  was  qualified; 
and  on  the  race  day,  notwithetanding  a  similar 
intimation  from  tlie  etenrard  to  the  plaintiff,  fV. 
rode  the  horse,  which  came  first.  On  the  fol- 
lowing day,  the  steward  pronounced  the  second 
hoTBe  to  be  the  winner,  and  by  his  directions 
the  stakes  were  paid  to  the  owner  of  that  horse. 
HM,  that  the  steward  had  decided  the  ques- 
tion within  the  meaning  of  the  condition ;  that 
bis  decision  was  final  (although  it  was  not 
made  afler  hearing  both  parties)  i  and  that  the 
plaintiff  could  not  recover  the  stakes  from  the 
stakeholder.  Benbow  y^  Janes,  U  M.  &  W. 
193.  See  Evans  y.  PraU,  3  M.  &  G.  759,  5 
Scott,  N.  IL  382 ;  R^ina  v.  Smith,  13  Law  J.. 
N.  S.,  a  B.,  166 ;  Wahnslesf  v.  Matthews,  3  M. 
&  6. 133^  3  Scott,  N.  XL  584. 

nrBOLTBNT. 

1.  Cir.  S«r.— No  action  of  trespass  for  false 
imprisonment  will  fie  against  a  plaintiff  who, 
wxihont  notice,  takes  a  defendant  in  execution 
for  a  debt,  in  respect  of  which  he  has  been  dis- 
charged under  the  Insolvent  Act 

Bat  if  the  plaintiff  issues  a  ca,  so.  maliciously, 
aadforihepnrpose  of  oppression,  he  is  liahle 
to  an  action  on  the  case.  Etoart  v.  Jones,  31 
L.0. 115. 

2.  Sekedaie, — 3!i«fe5mpffon.--'Where  an  in- 
solyent  debtor  inserts  in  nis  schedule  such  a 
nusdescription  of  a  debt  that  it  removes  the' 
credftdr  from  a  class  entitled  to  special  notice 
to  one  not  so  entitled,  the  insolvent  is  not  dis- 
d)a])(ed  from  the  debt,  although  there  has  been 
no  fraod  or  culpablb  n^ligence  or  evil  in- 
tention. 

Qwrre,  wiietber  a  misdescriptron  of  the  name 
of  a  creditor  not  fraudulent  but  calculated  to 
nudead,  would  prevent  the  defendant  from 
being  discharged  fh)m  the  debt.  Hoyfe»v. 
Btore,3lL,0.,  512. 

And  see  notes^  p.  499. 

.    iJNflPXOTION. 

Tnnafer  books.^^lu  an  aetion  by  the  holder 
of  stodcf^Saimttlie  Bank  «f  England,  where 
the  questioa  in  ditpnlie  was,  whetber  eertam 
stock  stancUng  iv  the  plaintiff^  naae  had  hemt 
Imlly  and  ^r&perlgf  transferred  into  the  name 
«  other  pama,  the  ooinrt  :gmted  pfermission 
for  the  plaintiff  to  inspect  the  tmnaflir  b»oka  of 
the  buA,  a»  ftilr  as  thef  velaled  to  this  par- 
ticnkr  transfer,  fb^^  v.  Bank  of  Enpbind, 
31  L.  O*  559. 

.     .    IMTEREBT. 

^otslofmedhf  bankruptcy*  —  Where  a  party 
is  indebted  to  a  trader  ia  a  awn  bearing  inter- 
est, the  assignees  may  recover  interest  accruing 
subsequently  to  the  hankruptcy,  although  there 
be  no  express  reservation  of  interest,  f^ott  v. 
Beam,  7  M.  &  G.  604. 

Acpmrr.  *-^ht  an  agtraement-  for  n  tenancy  of 
boilAnffa  foTH  teini,'liie  landlord  to  do  the  rs- 
pein,  there  is  no  impGed  condidoa  thai  the 
tenant  mty  quit  if  the  repairi  are  not  done. 
Svpfieer.  Anif«or^il,7M.  &G.  576.  t 


Csee  cited  in  the  judgment:  Izon  v.  Gor(en,  5 
N.  C.  501 ;  7  Scott.  637  ;  Salisbury  r.  Mar- 
shall, 4  C  .&  P.  65  ;  Edwards  v.  Hetberingion, 
Byan.  &  M.  268 ;  7  D.  &  R.  117  ;  Cowie  v. 
Goodwin.  9  C.  &  P.  378 ;  Hart  v.  Windsor, 
_1«M.&W.68. 

LBA8X. 

I.  Power.  —  Joining  or  severing  parcels. — 
Waste.  —  Suit  at  ndU.  —  Evidence  of  what  are 
"  casual  and  reasonable  covenants.^*  —  Lands 
were  deiised  for  Ufe,  remainder  over,  with 
power  to  the  tenant  for  life  to  lease  "  in  pos- 
seaeUin  or  reversion,  for  one  life  or  for  two  or 
three  lives,  or  for  any  term  or  number  of  years 
detimiinable  upon  one  life  or  two  or  three 
livee,  any  part  of  the  said  premises  usually  so 
leased  y*  *'  bo  that  there  be  reserved  in  every 
such  lease,  during  the  contintiance  thereof,  the 
ancient  and  accustomed  rents  and  heriots  for 
As  premises  therein  contained,  or  more ;  and 
so  that,  in  every  one  of  the  leases  so  to  be  made 
and  granted  by  virtue  of  the  several  powers 
aforesaid,  there  be  contained  the  usual  and  rea- 
sonable covenants  /'  *'  and  so  as  no  clause  or 
clauses  be  cont^ed  in  any  of  the  said  leases 
giving  power  to  kny  lessee  to  commit  waste,  or 
exempting  him,  her  or  them  from  committing 
the  same.^' 

I  St.  Held,  th^t  a  lease  by  the  tenant  for  life 
comprehending,  at  a  single  rent,  as  well  some 
of  the  lands  devised,  as  others  not  devised  and 
not  previously  let  with  those  devised,  was  bad 
as  to  the  lands  devised,  although  the  rent  re- 
served, with  the  heriots,  &c.  was  in  proportion 
to  the  rents,  &c.  previously  reserved  on  all 

2ndly.  But  that,  agunst  a  party  claiming  as 
heirs  of  the  lessor,  the  lease  was  good  as  to  the 
lands  not  devised. 

3rdly.  Tbat  if  the  lease  had  comprehended 
only  lands  devised,  it  would  not  have  been 
avoided  by  proof  that  the  lands  included  in  ihp 
lease  had  never  before  been  let  by  a  single  de- 
mise ;  it  also  appearing  that  the  rents,  &c.  re- 
served were  in  proportion  to  the  rents,  &c. 
formerly  reser/ed. 

4thly.  That  the  lease  was  not  avoided  by  its 
containing  a  stipulation,  that  the  lessee  should 
bidUd  a  new  dweUing-house,  and  might  pull 
down  an  out  house  and  use  the  materials  for  so 
building ;  no  other  facts  being  proved  to  show 
that  this  would  amount  to  waste. 

Sthly.  A»,  parcel  of  land  devised,  and  leased 
b]r  the  tenant  for  life»  had  previously  been  de* 
mised  by  a  lease  containing  a  stipulation,  that 
the  lessee  should  do  suit  by  grioding  at  a  cer- 
tain mill;  but  a  later  lease  of  A.,  which  was 
granted  by  the  testator,  and  running  when  the 
will  was  made,  contained  no  such  clause.  Hekk 
that  a  lease  b^  the  tenant  ^r  life  was  not  bad 
for  not  containing  such  a  clause. 

6thlj»  C^  also  parcel  of  the  hgads  devised, 
and  leased  by  the  tenant  for  Ijfe,  had  previously 
been  leased  by  a  deed,  which  contained  tlie 
same  stipolation  immediately  after  the  redden- 
dum. The  lease  followiog  this,  which  was 
granted  by  the  testator,  and  running  at  the 
time  of  making  the  will,  was  lost.    Held,  (the 
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partlea,  ihat  flic  rOyiltJrti  thereby  rewrred 
thoiila  ajiwsiys  a^iouiit  to  iSOl.  per  aanom  at 
the  least,'  HM,  that  )^  cal<;aiyitn|r  the  amount 
of  royalties  due  to  the  lessor  jfC  die  end  of  each 
year>  the  lessees  were  not  enticed  to  set  off  the 
excess  of  royalty  accruing  ih  any  qnartcr,- 
against  a  deniciency  in  the  previoujs  quarter ; 
but  that  the  lessors  were  entitled  at  the  end  of 
each  quarter,  tp  the  full  sdm  Of  3Sl.  lOf. 
Bishop  y»  Goodwin,  14  M.  ^  W.12*d.  * 
And  nee  S/ieriiff^  U. 

See  Toll  ''  /     ;•  = 

MOBTOAGB. 

The  solicitor  of  a  mortgagee*  with  a  power  of 
«ale,  refuses  to  desist  from  siting  iml^  the 
mortgagor  will  pay  espefttfiea/Vlriih'WWcli'litf  w 
not  prooerly  chargeable.    WeW,  thjit;  mUfnty 


cotLxt  hanag  power  to  find  facta  oo  a  apecial 
case  stating  as  above,)  that  it  waato  be  interred 
that  snch  a  stipulation  was  a  usaal  and  reason- 
able covenant.  And  this,  whether  evidence 
(which  was  offered)  were  or  were  not  .admis- 
sible,  that  the  testator  had  freouently  leased 
pther  parcels  of  the  manor  which  included  A. 
and  C,  omitting  the  stipulation  in  all  spch 
leases,  though  the  previous  leases  of  those  other, 
parcels  contained  it, 

7thly,  Heki,  that  a  lease  of  C,  by  the  tenant 
for  life,  which  did  not  contain  the  stipulation, 
was  therefore  void.  Doe  d.  Lord  EgrtmoM 
v.  Stephens,  6  Q.  B.  208. 

Cases  cited :  JUoe  d.  Douitlnar.  Loek,  2A,lkV*. 

705, 747  ;  Doe  d.  BiirUett  v,  Rend1e«  3  M.  &> 

S.  99  ;  Doe  d.  Earl  of  Shrtvr^bvury  v,  WiUon, 

5B.&Aia.363. 

2.  Ewecution  of  leasing  power.  —  Power, ^ ^     _    

under  a  will,  to  tenant  for  life  to  ffrant  leases,   n^id  up^er  such  colnpcdSon  toay  be  r^vo^mJ 

so  that  in  erery  such  lease  there  be  contained  back.     Close  v»  Phipps\  7  M.  &  €}.  I>8<J. 

the  usual  and  reasonable  covenants,  and  "a! 

condition  of  re-entry  for .  n^npaymenV  f>f  the  j 

rent  or  rents  thereby  respectively  to  be  reserved,  | 

in  case  the  rent  or  rents  be  btkhid  or  unpaid  i 

by  the  space  of  twenty-one  days,  and  £or,Bim- '  wrOTlc«  of  AtrcoNJ  «  t  .      / 

performance  of  the  covenant,  theceia  to.  be  I     J^^iii^.^Oioner  of  AMkI.--'Wheid-i 'statute 

contained."  [requires  notice  of  action  for  anythinj^  Idei*^  in 

Lease»  with  a  covenant  to  ret^ir,«nd  pronso  \  pnrsuancd  of  it,  such  ndt'ice  riit^tst  ii^i^vo^  in 
for  re*eBtry  if  the  tenatit  should  suffer  the.  all  cases  where  the  party  acts  under '«*feilifjl*e» 
premises  to  be  out  of  repair,  and  should  not  ^hough  mistaken  belief/ tbat  what  YtA  Aieikl  na 
repair  the  aame  "  lotf^n  six  calendar  ninths  pursuance  6f  the  statute.  Therefow' Where  a 
nest  qflfer  wticeJ'  \  statute  enabled  the  owner  of  knd,  off  Ws.  aer- 

Hebi,  voidy  as  a  bad  execution  of  the  power.  \  vants,  to  sel^e  the  rods  and  lities  of^any  pMftn 
Doe  rf.  Egremont  v.  Burroughs  C  Q^  B.  329^       |  unlawfully  fishing  thereotii  and  Ib^iSetnrafltts  of 

3.  Consimetion  qf  lease  of  coal  mines* — ^Tho^  P. 'seized  the  rod  i)f  a  peiioh  ftsbihg  on  Itod 
leases  under  a  lease  of  coal,  mines  covenanted  which  they  believed  was  P.V,  bUt  which  Wfslet 
thereby,  that. ihey  would  deliver  to  the  lessor -was  not.' 

two  equal  thirteenth  parts  of  all  coals  which  iteld,  that  they  were  nevertheless  edt&Ued  to 
should  be  raised  from  the  mines  . demised  [notice  of  action.  Ht^Ae*v:iriielte»i«i,3tL<0. 
during  the  term,  or  wdtld' pay  him  quarterly ,  38.  ^     .  ,  ,     .     -  if 


Ciwe  cited  in  Uie  ju4K«f>f^:  ;^*H^-  ▼*.Gjrwt 
WeatfM-o  Kailvay  Coaipi^ij*  7  IT,,*  (f.  t5S  j 

7  Scott,  N.  R.  835.   ,  ,      :  .  . 


the  value  thereof  in  money ;  and  that,  in  case, 
at  the  end  of  the  first  quarter  of  any  year,  such 
quarterly'  defivettes  should  not  faave«quilM  in 
value,  or  such  quarterly  piayments^  shduld  hot 
have  equalled  in  amount  the  aum  6f'38/.  fOv., 
the  lessee  should  also  pav,  at  the  end  of  e\'bTy 
such  first  quarter,  such  additional  rent  or  sum 
as  should  make  up  the  surti  of  3d/.  10^. ;  and 
in  case*  at  the  end  of  the  second  quarter,  sucb 
deliveries  or  payments  far  that  ana  the  precdd* 
ing  quarter  snould  not  have  equadled  in  value 
or  amount  the  sum  of  75i.,  then  the  lessees 
should  also  pay  at  the  efad  of  the  second  quar- 
ter such  further  sum  as  wocdd'make  np  79/. j 
and  in  case,  at  the  end  of  th«  third  qtMiiter, 
such  deliveries  or  payments  for  that  «Dd  tfai 
two  preceding  quarters  shoukl  not  have  equal, 
led  in  vidue  or  amouilit  th«  sum  of  llH.  iOe.> 
then  the  lessees  should  pa)r,  at  the  end  of  the 
third  quarter,  such  further  sum  ils  would  make 
up  inl.lOs.;  ahd  in  «isie,oit  the  24th  Jme,^ 
in  any  year,  th»  deliveries  ^yayttettf  for  that 
tend  the  three  |m0edkig  -quarters'  abtald  not 
hav^eqnsned  in  malutf  or  aniiMRie  ibe  aom  of 
150/.,  the  lessees  should  pay,  on  the  24th  #nne, 
such  an  additional  era  as  would  matie  up 
150/.;  it  being  the  intent  and  meaning  of  the 


SfitTou.,   .  .  ■  ■,;.', ',":.;,;: 

1.  FVkitftl/dif^'^eT^.r^ThodireeMra-of  %»ul. 
way  scheme  having' deternnHied'fkot'tv*  Isaac 
scrip,  the  projector  of  die  eeheiDe  ftoditbarie- 
cretary,  without  the  Mietion  of  ihe^irecton,  al- 
tered the  form  of  the  ecrip  certificate  «er  aa  to 
nskA  it .  iesuabkk  by  thPv«e<7^tarY  aion^  i^.The 
defend«ity\vbo  wa9\a  J9bbeip,  89)4lp>he,i^* 
tiff  some  of  the  scrip  thus  signed  by  the  seen- 
tary,aQd  the  plaintiff.  aftarWfirds.jfi^iiig. it  to 
be  fictitious^  brought  an  actioii  ,to  ie<»ver  back 
the  monev  paid.  .  Heldj  that  t^e  pr(>pa'4aea* 
tion  for  the  jury  wa«t/  whethl9r4hl»9lf^Dtiff  con- 
tracted to  buy  genuiuo^cVin,'  pr  qplyfiuch  aorip 
of  the:. company  as  w^ts  jiben  ipij^.purket. 
Tjtmeri  ^.HtatJk,  88  U  Q^m* ,.   .,^ 

%,\DepatH^-r-^enMe,  'Aq»  lactjii^in^nU  not  tie 
tomeot<r^^.«44^posit,*nai4^r  railway  sharee^ 
since  the  company  could  not  issue  shares  ua^ 
\e9e  registbfsttAf  ^4  ilm  not  legaUv  re* 

giater  u^t'^.the  shareholder^  had  executea  the 
deed,  ippon  which  they  would  become  partners. 
IVaUstabbe  v.  Spottiswoode,  31  L.  O.  579. 

3.  Prooisimal  direc/or.— The  attorney  to  a 


Anafytieal  Diffe$i  of  Cases :  Camnum  Law  Cmtrts, 
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projected  ruhray  compaQj  held^l^m^elf  out  ^s 
responsible  for  all  ^bafge^f  "a^d  k^pep^^^.  lACUN 
red  before  the  dejibeita  were  f»aV^,  ah4'1n  ord^r 
to  induce  personui  Iq  ^iit'  ^o^U  their  names  on 
the  prorisiopal  QOimsiUee^  he,  ^ave  to  sevcfrkl  a 
guarantee  to  bear  jskem  harrotess  against'  such 
expenses.  TUt;  scheme  was  aflerwardd  aban- 
doned.  In  anactipp  by  the  attorney  for  money 

eagaiost  a.  pro.yisiooal  dUector,  to  whom  he 
not  gnren.j^'^^n'Viir^t^  a  verdict  was  found 
for  the  defendaiit,  andTtnis  court  refused  a  rale 
for  a  new  trial,  on  the  ground  that  tKe  plaintiff 
had  held  himself  resppvwbleibr  these  expenses, 
and  must  take  the  consequences,  l^^d  y, 
Harrison,  32  L.  O.  82. 


order  was  made  directipg  the  sheriff,  up 
meisTdf^  c«TtfR^4tKtt  4im>  "^estirt,  :sm  dt-ms 
*•  possession'  m6n&y,^  to  delTter  the  hordes  to 
the  cMxhant:  HM/  tirtt  the  riienff  had  ilo 
tigtit' to  detain  tlMlionnl  lintfl  he  was  paid  fdr 
the!r  %retp.    Od^iH  v.  Befton,  n  L,  O.  77- 

i.  Bail ctitiichneHt,'^ An  attadiment  against 
a  8h«f:ff'  fot*  not'  bftnging  in  the  "body,  was 
ordered  to  l>e  feet  aside,  on  parmcnt  of  costs 
and  perfetUng  special  bail.  Tbose  terms  not 
having  been  complied  with,  a  habeas  issued  to 
bring  up  the  "body  df  th6  sheriff.  Whci-eupon 
th^  sheriflTpald'to  the  plaintiff  the  penalty  in 
the  b^  bbnt!"  (^ttg  doubly  the  ainonnt  in- 
dorsed on  the  writ)  with  costs?  Held,  that  tlie 
plalnt&fi^was  no^  eittdded  fo  retain  more  than 
th^aniount  indorsed  on  the  writ  and  costs,  and 
that  he  was  bound  to  refVind  the  surplus!  The 
Queen  v.  Sheriff  of  Middlesex,  31  L.  O.  406; 


Bee  Crimindi  it^ormatton,'' 

801.ICIT0R. 

Pee  Mort^a^  ; ,  Raituroy,  3. 

^TAKsaojupan. 
C%d5^  JW  Wo/toMr^Seteral  persons  subsciibt 


SHBRIFP. 

1.  BxeieuihnrrrpSeiiur'e^.aT^  sale  of'Jeqse.-^ 
Trespafi^agf^nat  t^e^.sl^efiff  for  breaking  and 
entering  the  plai»tip^3  dwelling-house.  P!ea, 
thatthe^dbfeM^.enj^red  under  t^fi/m.^  and 
seixed  and.  too^  .;in  •  f xec\ition  a  lease  of  the 
plaintiff's  of  the  said  dwelling-house,  under 
which  ik^dbdhm  heidattdwa^  ]x)See«8ed'<^ 
the  ssjdiinlt,  htUM \h^  I'etttb  of  the  writ, 
sold  the  term,  and  continued  ill '  pOssessif^fn  of 
the  house  for  thefanheriCKOcvtvitaof  the  writ. 

H'n  A'^**^*^*'^'^^^^  defepda*t  ^uiis^^f  ttoney  ti^  attde  the  i^ent  of  a  horie- 
iTTt  f^Pmfi^mW'^^'l^}^  l»^«e  1.,^,,.    .^^^  ^J      .,  d       it.d  i„  ^he  hands  of 
WtS^'fiSi^fi?*^  **'^  "^  execution  and  i  ^  ^|,^H^idM.    fiath^pittydraw.  a  ticket  coi. 
J^S?te  ;l'^l^^i2^JJ1^'^^     ^'  ?r  I  tainlntf  rti^-ndme  df  a  W.  and  the  money  i.  " 
l?i!?i*^^f  AaUb^?veUmg-house  in  the  ^  ^^  ^^  ^^  ^y^^  personwbo  draw^  the  winner  . 

TtX^^-'^^^T'^'^'^''' ""  ^f  *'"^' '  <rf*be«cft.  ^.dJaws  the  ticket  «)ntaimn<^ the 
ofthe.^Omn«n|M  Dpb^.  trespass  newly  .9^;,  „ame  of  the  winning  horse,  and  transfer?  hia 

tTfli*"J?^''*'*5*^S*\^.?^  *i^  P-^'l  VT  ^i'tictert^  B.,  who  :*iU  the  stakeholiier  in  an 
Ae^4fi^ppWf5ft.tUt^  sheriff  ba4  sold^^^^j^^.^f  ^J^^^^  ^„d^^,i^,^.    ^^W,  that 

£Jt!?'^  »JMJlW..f  Ut  th^  no  assignmeut,  ^  ^^^^  notfecovfer  againet  the  stakeholder, 
uij^'i^^^  Yjf-'f  ^.  **^  ^•^'^^^.^•lon  th«  grounds  that  therb  was  no  privity  be- 
^f:^^  the  seizure  did[  not  vest  the  terra  in  ■  ^^^^  ^^^  paitiet  W  ihe  flr«tinstance,.and  that 
^n^"*l^**^^^!.°^^l-"^  .thfi  debtor  ^i^^,^^^^^^f^.^,i^  j„  theUcket.to  £ 

^^^i^^)^m^mA^^^^^  asslgnmwit  of  a  chose  in  action. 

purchaser;  and  tliat  whether  the  word '►sold  /j^^^^,^.  ^^^^^KgiL.  Q^ 
unported  an  actuf^l  ^sienment  or  not,   the  i  .      .     ,  ',  ^  ' 

sheriff  could  not  justify  fgmaii/ing  an  unreason- j    ...      ,     .    ., ,        toi*l.  . 
able  tirae  in  the  house ;  and  therefore;  that  Ae       Qn^tt^mnrM.^Imikabitanis^ho^/ttr  fj«- 


plamtiff  was  entitledrto-hara^he  yerdict  entered 
for  hijni.pn^^ikf^^-^f^.itp.  tha>nfiw,^9fiS}g7^ent. 

Case4(fited  iKlMiadaiiiPlkl :  Tajlor  v.Col«.  3  T, 

&,  ^ttfjjl^j  ,|t^^  ▼.  X)f}tpe^  2  Sbow.  85. 
And  m'».  W^W^h^H  eMiig'S'AlrK^ 
298.     '  '.       i.v':--.  *i.'-  .....■■,...,    >  .• 

9ipertedM(h-^WIiefft|odd^<AI«takeii'byft)^bial 
baihffs  \iWM  flM^aMachdienl  to  e««tlpel  ^ftiap- 
pearance  iii'Ml'CiMMMy^iiit/'atfA  a«  appetr* 
anceis  strtmouttW^enttftfed;  urbeteopdn 'the 
sheriff  isms  ^ti  9§^se4i(awr  cOMOAMinrf  the 
bailiffs  to  return  tlfe  ^sHeMs/ImM;  «l^t^liff^T«^nae 
to  do  so  :  Heii[l,^0iitAhrirti^f4ff  i»  n«tigtAltfof 


jnMe  nf  tMnf.^QffHt^mlT^.Prescriptisn^^The' 
word  'UoU''  in  a  grant  may  include  stallage* 
And/  if  the  croWa  grant  to  ff.  and  hia  heira, 
tfaaft^hay  may  hare  and  hold  a  market  in  tbe 
tMrn  of  JS,  with  all  toUa  and  ptiolit^  thence 
aj4fliflg;  Inst  neither  the  crowit  nor  H«  has  any 
rig;ht  of  soil  sn  the  iowti,  if  H.  after^^-ards  aO« 
quiM  toe  soifl  op  which  tbe-.markdt  is  hekl^  he 
may  riaim  stallage  by  vfartue  of  the  grant.  So 
heid^y|ho€ottrt.x)f  M.  B.  Judgment  affinmed 
by « the  Court  iifExche^uar  Ghaioiber. 
.  IMI,  by  ihe  Couirt  of  Exchequer  Cbamb0r» 
that  a  modern  gnani  by  H„  a  annject,  holding 
under  the  croirct,  as  before  mentioned,  to 
whtoh  certaittpenonSk' styled  idbahitanta  of  £.» 
atai  paitins^  .gmnled  that  the  flaid  '<  inhabitants 
ofi^i,*?  their  hetraaaaaaslgna  forever,  shall 
enjoyl.the  niaiketkasireely.aa  HI*  held  it  of  the. 


a  conversion.''  iJ»'*lrt|Tyj'CI>^fty,"7  •Mi*^ ,     .  ,  ^     ,»    ,. 

559.  '  ""   ^1  ^<»<'  ^    »'  •      '    •  '  >  1  cronn,  .und  containii^.. a  cpvenwDt  by  //,  that 

they  abaU  do-eo^idoes  not  excmiytfrom  ataUage 
an  inhabitant, Miiprivjrto.tJiepaitie^to. such 
giant.  I.  i! 
Snchan  eKrmptwii  for  the  inhaUftanta  of  a 


See  2  RoV;  Abr.  l^HlpMi  HO,)  p).  4(^ 
3.  Keep  qfkorsei  seized.  — '  A  therilPliaWng; 
seised  boraea  under  tLjterifiieiaiya  tWrd  p^i^ 
chimed  them ;  whereupon   an  interpleader 
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town,  can  be  onlj  hf^jff  ^  catton^  ii«t  of 
gnnt  or  preecrqitMa.    WhftthMr  an  muMmni 
or  ducharse  fsnm  toll,  olhor  than  sldlage, 
could  be  daimed  by  eueh  grant  or  preaeriptioD 
for  iDhabitaaia  genenlly,  q^ar6,    Lockuwad  r, 
W9od,  6  a  B.  31. 
Cues  dted  in  the  judgment :  Heddej  r.  Wei- 
boose,  Moore,  474 ;  B^nningfoa  r.  Terlor,.! 
Lutw.  1517  ;  Rex  t.  Corporal ioa  of  Maiden- 
bead,  Pain.  76,  86;  Hickman's  eue,  2  Roll. 
Ahr,  Its ;  Earl  of  Egrrmont  r.  Sattl/6  A.  & 
£•  9)^4 ;  Wright  ▼.  Bruister,  4  B.  &  Ad.  1 16, 
117;  SUmpe  r.  Burgesae,  3  RolL  Rep.  73. 

Cases  oited  on  the  judgment  in  erver:  Gale- 
wcod*a  case,  6  Rep.  59,  b.;  SuC,  South  r, 
Gatewood,  Cro.  Jac.  159 ;  Anoo,  1  Dyer,  IXK), 
0,  pi.  70;  Filch  t.  RawHng,  t  H.  B1.393; 
Tyson  r.  Smith,  9  A. &  E. 411,  41$;  6  A.&  E. 
745 ;  Abbot  v.  Weekly,  1  Ler.  176 ;  Baker  r. 
Breremao,  Cro«  Car.  418 ;  Broe  y.  CbapUo,  S 
Eag.&Y.  Tithe  C.  270. 

TRADE,  RE8TBAINT  OF. 

Penalty  or  liquidated  damages, — Breach  of 
covenant  not  to  earrv  trade  within  certain  limite. 
•^The  defendant,  by  deed,  assigned  to  the 
plaintiff  his  buaineaaas  a  auigeon  and  apoAe- 
cary,  carried  on  by  the  defendant  in  Park 
Street,  Camden  Town ;  and  the  defendant  co- 
venanted, that  he  sbould  not  norwoold,  dinectly 
or  indirectlv,  by  himself,  or  in  co-partnerBbip 
TTith  any  other  person  or  persons,  carry  on  or 
exercise  his  practice  or  profession  as  a  surgeon 
and  apothecary,  or  either  of  them,  either  by 
residing  or  visiting  any  patient  within  tbe  dis- 
tance of  three  miles  from  the  then  pkoe  of 
business  of  the  defendant,  in  Park  Street  afore- 
8^d :  and  that  in  case  of  ^ny  breacb  of  tbis 
covenant,  the  defendant  should  and  would  pay 
to  the  jplaintiff  tbe  full  sum  of  500/.,  to  be  re- 
covered against  the  defendant  as  and  for  liqui- 
dated damages,  and  not  as  a  penalty.  After 
the  execution  of  tbis  deed,  the  defendant 
attended  several  ladies  in  tbeir  confinement, 
within  tbe  three  miles,  on  one  occasion  reedved 
a  sum  of  14/.  14*.  for  bis  services;  but  be  at- 
tended these  persons  witb  tbe  knowledge  and 
consent  of  tbe  plaintifi^  in  eonsttmenoe  of  a 
request  by  him  that  the  defendantsboold  for  a 
time  conUnue  to  visit  the  patients,  to  ke^  tbe 
connexion  together :  and  tne  jury,  in  an  sbctkm 
on  tbe  covenant,  found  thai  tbe  clefendant  in 
these  instances  exercised  tbe  practice andpio- 
fession  of  a  surgeon,  for  tbe  purpose  of  assisting 
the  plaintiff:  Held^  1st,  that  for  a  breacb  of  ibis 
covenant  tbe  measure  of  damages  was  tbe  full 
sum  of  500/. ;  but  2ndly,  that  tbe  above  facts 
did  not  constitute  a  breach  of  the  covenant, 
RawUnson  v.  Clarke,  14  M.  &  W.  187.  See 
Green  v.  PricCy  13  M.  &  W.  695 ;  Cordwent  v. 
Hunt,  8  Taunt.  596 ;  JVest  v.  Blaieway^  2  M. 
&G.  729i  3  Scott,  N.  R.  199. 

TRANSFCR  OF  STOCK. 

A.  transfers  stock  to  B.  and  accepts  tbe 
money.  The  transfer  was  executed  according 
to  tbe  directions  given  by  tbe  11  Geo.  4,  and 
I  W.  4,  c.  13,  8.  13,  except  that  the  acceptance 
by  the  transferee  was  not  m  writing  as  required 
by  tbatttatnte. 


fM^  in  an  action  by  j(L  against  the  Baak  of 
England  for  tbe  amount  of  stock  so  tnmaferved, 
liukt  tbe  provisioa  of  the  stotnta  with  reipad 
So  the  mode  of  osceptanee,  was  merely  directory, 
and  that  tke  transfer  being  valid.  A,  bad  no 
rightof  action  Sflakiat  tbe  bank.  Fhaterv^Baak 
o/St^lmtd,  8»  L.  0. 37. 

TROVRB. 

Special  danuiges,-^tti  an  action  of  trover  by 
a  carpenter  for  tbe  tools  of  bis  trade,  it  was 
aU^ed  in  the  declaration,  byway  of  special 
damage,  that  the  plaintiff  wa»  for  some  time 
prevented  followibg  his  basinesc  of  a  carpenter, 
and  damages  given  in  respect  of  such  dainu 

Held,  1.  That  special  damages  may  be  reco- 
vered in  an  action  of  trover.  2.  That  tbe 
damage  was  the  natural  and  legsl  oonaequenoe 
of  tbe  act«  and  the  court  refused  a  rule  to  re- 
duce tbe  damages,  on  tbe  ground  that  tbe  in- 
jury aUflgsd  to  be  sustsined  waa.  too  lemoCe. 
Bodk»v.  Reyuida,  32  L.  O.  6l. 

TRUift'. 

Money  had  i^nd  received. — Nunquam  indebi- 
tatus.— Where  money  has  beftu  received  by  J- 
upon  trust  to  make,  payments  of  an  unaacer- 
tained  amount,  and  to  }my  the  surplus  to  B., 
B.  cannot  sue  d,  for  money  had  and  received 
while  the  trusts  remain  open. 

Semhle,  (per  Cresswell,  J.^}  that  where  there 
is  a  contract  between  two  parties  ixnder  seal» 
the  one  cannot  sue  the  other,  as  upon  a  simple 
contract,  in  respect  of  the  subject-matter  of 
such  specialty  contract. 

B,  assigned  a  debt  due  td  liAii  to  JT.,  !n  tmat 
to  pay,  1st,  certtdn  costs ;  2ndly,  a  ddht  due 
from  B.  to  C.  ,•  and  thirdly,  to  pay  Wer  tbe 
surplus  to  B.  The  amount  of  the  costs  and  of 
the  debt  due  from  B.  to  C  had  not  been  ascer- 
tained. Held,  that  B.  could  not  mamtain  an 
action  against  A,  for  tndney  had  ^d  received. 

Held,  also,  that  it  was  not  necessary  for  A. 
to  plead  the  deed,  htA  that  tbe  defence  was 
open  to.  him  under  never  indited.  Sdwm^v. 
Bates,  7  M.  &  G.  590. 

Cases  cited  in  the  judgment ;  Roper  v.  HoUand. 
S  A.  ^  £.  99  •;  4  K.  &  M.  668;  Case  t.  Ro- 
*  berts,  Flolt.  N.  P.  C.  500  ;  Weilon  v.  Dotrnes, 
1  Doogl.  is ;  Power  r.  Wells',  Cowp.  818 ; 
Atty  r.  Parfab,  1  N.  R.  104 ;  Tilson  v.  War- 
wick Gas  Light  Compaiiy,4B.a(  C.  96f ;  7  D. 
ft  R.37.a^  Filmer  r.  Beraby,  fU^  8c  G.  5S9  ; 
S  Scott,  N.R.  689. 

VENDOR  AND   PURCHASRR. 

.  DeUoery  ord«n.-r*Plaintiff  bought  of  defend- 
ant, and  paid  for»  bopt  which  k^otthovare- 
bowM  of  F.,>bavM^  been  pli«sd  tbeco  br  a 
party  who  bad  sold  Ihsni  to  defendants  After 
tbe  asle,  pkuotiff  was  informed  that  tbe  hops 
wefe  at  J^/a,  bad  ifaem  weighed  tbevcb  and  took 
09i«ypail.  Sena  dayaa£|iBrbiei4>plied  for  tlM 
residoe;  hot  tbey  bs4  been  taken  away  in  tlie 
mean  time  hy  a  creditor  of  the  first  aeUar. 
I>c£endaii4  bed  not  given  pUootiff  a  ddivery 
order,. nor  had  he  demanded  one. 

He/^,  that  F.  bad  tbe  residue  of  tbe  hops  m 
his  possession  as  agent  to  plaintil!^  and  the  dc» 
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fendaxUm  not  IiaUe  to  plmtiff  kx  tfaeaon- 1 
deUrerjof  them.  | 

Therefore,  plaintiff  baTiDfl^  brou|dit  Msmnp-' 
sit  for  the  non-^delivay,  and  defendant  liirfiii|( 
pleaded  that  he  did  driver ;  Heid,  a  whdi* 
rection  to  leave  it  to  the  jivy,  whether  the  de- 
fendant onc^ht  to  have  given  plaintiff  a  delivery 
order.    Wood  v.  Tassdl,  6  Q.  B.  234. 


SetDevUe. 


VS8TINO. 


RECENT   DECISIONS  IN  THE  SUPE- 
RIOR  COURTS- 


KEPOETin    BT    BAmSISTXaS    OF    TBI    SBVBBAL 

eooBTe. 

ftxrrlr  C&sntrllor. 

Brqim  v.  Ban^ord,    June  6,  1846. 

RESTRAINT  OK  AI^ISttATIOK  BY  A  KARRIBD 
WOMAN. eLAUCeS  A0AW6T  ANTICIPA- 
TION (in  a  wii^l.) 

A  testator  bequeathed  certain  pr9perty  upon 

trutt  far  the  separate  we  of  a  married 

daughter  for  Ufe^  until  bankruptcy  or  ta- 

soktncy,  and  to  pay  the  income  unto  whom 

shemighi  appoint  when  and  as  the  same 

should  become  due,  htt  not  -dy  waif  ^f  f^fign- 

ment,  ehtsxget  or  other  anticipation  thereqf; 

herrecHpis,  notwithstanding  coverturcrio  be 

Sttgieient  discharges  for  the  income.    There 

was  a  gifi  over  in  trust  for  her  children : 

Held,  that  the  daughter  could  not  assign 

herltfeintvfstp 

Tma  was  an  appeal  from  the  Vico-ChaneeJhr 

of  England^  who  aedded^  that  there  uraa  no- 

thii^  to  lestriet  the  power  which  the  daughter 

had  to  char^^e  tiie  income  of  the  trust  prepe% 

nnder  the  general  direction  to  pay  anch  moome 

to  her  fionr  her  separate  nsei    Hia  Honour  riso 

thought,  that  the  receipt  dense  should  have 

expressed  that  hei  receipts  and  that  no  ether 

receipts  should  be  sufficient  ^scharges.    The 

case  is  reported  in  11  Simone,  p.  127.    The 

judgment  of  His  Honour  was  affirmed  by  the 

Chancellor  On  ^ppeal^  but  it  bein^  represented 

that  the  decisxoB  old  not  give  satisfaction  to  a 

large  portion  of  the  profession,  his  lordship 

pennitted  the  case  to  4>e  re-argued  by  one 

oounael  on  eai^  side. 

Mr.  Stuart  supported  the  judgment  of  the 
court  below,  and 
Mr.  Be<ie^  appeared  for  the  other  side. 
TTie  Lord  Chancellor  now  gave  yiiipnenX,, 
and  remarked^  thai  he  had  originally  coincided 
with  the  dedeicm  of  the  Vice^VhanctXttM',  1)ttt 
upon  consideration  bad  seen  reason  to  change 
his  opiifktti.  After  i«f^rrhig  to  the  tenoas  ef 
the  beqaeet,  hie  lordiftiip  observed,  that  the  tes- 
tator obvion^y  iiktended  \&e  daughter  Co  ho^e 
the  income  of  i^«  fmfKttj  entii^lv  teher  own 
use,  without  iit  dny  manner  anti^^ating  it;  ^ 
disposing  of  Ihe  'paymeuta  excej^t  ae  the^  suc- 
cessively became  dne,  and  that  it  ce«id  not  be 
supposed  he  intended  to  leave  any  mode  of  an- 
ticipation open  after  he  had  so  carefully  ex* 
duoed  one  mode.     The  only  queotian  waa^ 


whether  4he  worde  were  sufficient  to  effect  such 
intention.  The  income  waa  to  be  pud  when 
due,  aa  his  daughter  should  direct*  "bat  not 
by  way  of  aaugnment,  charge,  or  other  antici- 
pation,'' Her  8|)pointment  was  to  be  over  the 
mcome  when  due,  and  extended  only  to  what 
was  due,  and  was  clearly  and  concisely  ex- 
pressed. Much  depended  u}x>n  the  negative 
wordv,  **  but  not  by  way  of  anticipation.**  Any 
effectual  assignment  would  be  an  anticipation, 
and  thia  had  evidently  been  considered  by  the 
framef  of  the  clause.  The  true  construction, 
and  one  which  would  correspond  with  the  tes- 
tator's ii^ention  waa*  that  the  life  mterest  could 
not  be  anticipated  nor  any  dominion  exerciaed 
over  it,  except  as  anthoriaed  by  the  power  of 
appointment  as  and  when  the  income  became 
•due.'  The  question  was  not  affected  by  the 
receipt  clause.  The  ground  of  the  Vice-Ckm!^ 
ctUbr^s  judgment  appeared  to  be  founded  on 
the  case  of  Barrymore  v.  Ellis,  (8  Sim.  1) ;  bat 
in  that  instance  the  estate  could  have  been 
diapoaed  of  independently  of  the  powter.  In 
the  preaentcase  the  xestriction  extended  to-the 
.wiiole  oift.  Here  the  reoe^it  dause  cor- 
maponobd  in  ita  material  paita  idth  that  in 
Barton  V.  Briscoe,  1  Jacob,  603.  which  had 
been  folly  discussed  in  the  argument  and 
judgment;  such  discussion  would  have  been 
unnecessary  if  the  effect  of  the  clause  was 
to  be  anch  as  the  Viee'ChaneeUor  entertained 
on  thia  case.  The  demurrer  must  be  allowed, 
but  in  oonaequence  of  the  discrepancy  between 
the  presost  and  former  opinion,  no  costs  would 
be  given. 

iteUa  CoBit. 
Ortice  v.  Bayntun.    June  4,  1846. 

PAYMENT   INTO   COURT. — COSTS. 

4  purchaser  is  not  excused  from  paying  Us 
money  into  court,  by  the  delay  qf  other 
parties  not  completing  the  conveyance, 

Tb»  was  a  motion  for  payment  into  court 
of  the  purchase  money  of  an  estate  sold  under 
'decree.  The  only  question  was  as  to  the  costs. 
It  wae  aigjaed  on  behalf  of  the  purchaser,  that 
the  delay,  whkh  it  was  admitted  Lad  taken 
plane,  had  arisen  solely  from  the  refusal  of 
tmaleea  who  declined  to  act  in  the  trnst^  to  exe- 
eute  tlM  conveyance,  leet  it  should  amount  to 
anaceeptftnceof  thetrast;  but  the 
'  M90ter  cfthe  BoUs  held,  that  the  nurchaser 
waein  default  in  not  having  brought  the  money 
into  court  in  due  time,  and  mnst  pay  the  costs. 

Qtirm'tf  SSrn^. 
( Before  the  Four  Judges.) 
Thedueenr.BuchantUL  Easter  Tbrm,  184€. 

ATTORNBY.—INDICTMKNT.— MISDEMEANOR 

uNDte  6  &  7  Tier.  C.  73. 

It  is  an  indictable  offence  under  the  6  4r.  7 
Viet.  c.  73,  #.  2,  to  practise  as  am  attorney 
w^hout  being  dufy  quat^. 

In  a  maUerqfpuhUe  eoneem  where  em  art  V 
parliament  says  thai  a  partiaOar.  aat'^aU 
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not  be  done,  a  disobedience  to  that  act  is 
itseff'an  indiettbtet^eAce:  '  /-  ;'■ ; 
Where  in  Vie  same  clause  in  an  act ^^ 'partui'] 
ment  there  is  a  general  prohibition  declarjed^ 
and  some  particular  penalfy  is  inflicted,  then , 
the  proceeding  Jor  a  violation  tf  thv  prohi- 
bition must  be  according  to  the  specific 
remedy  pointed  out ';  but  where  the  pt  ohibi- 
tion  is  in  general  terms  a  violation  of  the 
prokiMim  tf  miniiiiiMBioJfaaif^lihough 
a  particular  penalty  may  kt  given  in. a  ^* 
seipient  clause  in  the  same  statute. 

An  Indictment  was  preferreij  under  tKe 
«tatate  6  &  7  Vict.  c.  73,  8,, 2*  against  tb^  de- 
fendant for  practising  as  an  attorney  in  con- 
^Bdtiaff  an  appeal  at  ooartcr  tes^otis  triifaitat 
beaag  dokj  qindified  •  To  thieindietmegt  ^re 
waaailenmrrer. 

Ther  SolidtoriOeiVBfa],  Sir  /*.£>%,  ^th 
vfhom  wma  Mr«  Horn,)  in  siipipert  of  tbie  de- 


The  statute  6  &  7  Vict.  c*73,  i«  cubadtuted 
for  the  2  Gea  2|  c.  23,  and  in  the  latter  atatQte 
ther^  is  a  general  prohibitorjr  clauae  aaniiut 
persons  practising  as  attomies  without  ImiQg 


*  It  may  be  aseful  foe  other  cases  to  give  tht 
form  of  the  indictment.  The  first  count  tras 
as  follows  :•— 

Thi9t  after  -the  passing  of  the  6«fa  and  7tii 
of  Victoria,  the  Act  for  consolidating'  and 
amending  several  of  the  Laws  rebtiogto  at- 
toroies  and  solicttoia  praetithig  in  &glaiid 
and  Wales,  George  Buchanan^  late  of  the  parish 
of  Chatham,  &c.>  not  reganling  the  statute,  did 
a^  a  general  qoarter  sessiona  of  the  peace  hx^den 
in  and  for  the  city  and  borough  of  Caalerhiary, 
on  the  Ut  day  of  July,  in  the  8th  yearof  the 
jeign,  &c.,  before  William  FuJier  Boteler,  Esq., 
Recorder  of  the  said  city  and  borough,  theft,  to 
wit,  on  the  day  and  in  the  year  of  tlie  reign 
aforesaid,  in  the  city  and  borough  aforesaid, 
and  county  of  the  same,  in  the  eaid  county  of 
Kent,  unlawfully  act  as  an  attomryin  acertnvn 
civilcause  which  then  in  chie  form  of  law  eame 
on  to  be  heard  at  'the  said  sessions,  to  wit^  a 
cause  in  which  the  churchwardens  and  over- 
eeers  of  the  poor  of  the  pari^  of  ChlitbaiB*^  in 
^county  of  Kent,  were  appellants,  and  the 
churchwardens  and  oveneers  of  the  poor  of  the 
parish  of  St.  Mary,  Northgate,  in  the  etty  and 
borough  of  Canterbury,  and  cotuUy  of  the  same, 
were  respondents,  and  did  then  and  there  act 
ns  an  attorney  for  thesaid  appellants,  and'^Hd 
then  and  there  as  such  attorney,  retain,  empk^, 
and  instruct  counsel  to  eonduet  the  said  appeal, 
he  the  said  George  Buchanan  not  having  been 
previously  to  the  passing  of  the  said  act  ad- 
mitted or  enrolled  or  otherwise  duly  qualified 
to  act  as  an  attorne}r  or  splidtor  under  or  by 
virtue  of  the  laws  in  force  at  tlie  time  of  the 
passing  of  the  said  act  (nor  having  at  any  time 
alier  the  passing  of  the  said  act)  been  admilted 
or  enrolled  or  otherwise  duly  qualified  to  act  as 
an  attorney  or  solicitor  pursuant  to  the  direc- 
tions and  regulationft  of  the  said  act,  contrary 
to  the  form  of  the  statute; 


duly  aujdified.  and  yet  there  is  no  instance  re- 
pdne4  iu^ati  ifidlcfmerit  having  been  supported 
agairisti^B^tfn^r  Violating  the  provisions  of 
that  act  *VtLk  ipd'j^dpn  of  the  6  &  7  Vict. 
cr  t^\  conl^In^  4'  g^n^rsQ  prohibition,  that  no 
attorney  or  s<dtdtbir'^hAli.  practise,  unless  duly 
qualified*;  bat  In  subseqUeM  sections  of  the  act 
penaltieis  are  ijiflict^d  for  .noncompliance  with 
the  provisions  6f  the  jLC^!  By  section  26,  per- 
sods  Practising  a^  aild^hfes^  without  having-  oh- 
tainca  a  certi&ate,  ar^'  rendered  incapable  of 
recovering  th^lr  '{e€^. ;  ^|iy  sections  35  and  36, 
unqualified  perso'aa  "kjt^ng  as  attornejrs  are  not 
only  precluded' iVdtii'recot^riUg  their  fees,  but 
thhf  are  m^de  guilty'  oT  a  cd^ntempt  of  the  court 
id  whlcli  they  hkve  atteiimted  to  practise,  and 
puiiishablfe  accordingly..'  itidiependeiit  of  these 
penal  enactments^  tmi  [t'bhxiL,  ha^  a  general  su- 
perintending power  over  fittbtnies^  and  in  the 
exercise  of  its  supofmary' iiinodtctlpn  can  punish 
those  who  violate  the  nilfe  >^d  jllra(:tice  of  the 
profesfeioti.  Under  these  ofcumstances,  where 
the  law  has  afforded  such  ^mpYe  protection  to 
the  public  d^aihsfpersottspracitism^  as  attor- 
nies,  who  are  not  duly  qualifleii'  as  sucli,  the 
legislature  ne vet  could  nkve  intedded  to  have 
made  this  an  inclictable  misdeme^bor. 

It  is  laid  down  In'Ca^tle^s  ca8e,^'il^at  Where  a 
statute  appoints  a  penaltv  for '  oie  doing  of  a 
thing  which  wad  n6  otfeiice  bydre^and  ap- 
p6int8  bow  it  shall. be  recovered, '.^  shall  be 
punished  by  that  meand,  knd  not  bf  Ifidlctment. 
There  is  utated  tp  be  a  difi^erence  ifl  the  cases 
tvhere  an  act. is  prohibited  in  one  sedtioh  of  a 
statute,  and  a  penalty  given  in  another., >nd  the 
case  ivhere' the' prohibition  aha  nenftity  are 
given  in  the  same^  section  *  ia  the  fohner  case 
an  indictment  is  said  to  lie  under  tbe  ^general 
prohibitory  c^use;  ..ii)  tbe  lat^r,  ttiat  tbe 
remedy  given  in  tlie  clause  mu^t.  t^  pursued, 
and  no  other.  '  There  are,  exprjesslons  to  this 
effect  in  several  cases,  but  there  never  haa  been 
any  express  decision  on  the  subject.  He  cited 
Crofton*s  case;*^  jRe*  v.  Wright:^  Reg  v. 
Harris ;«  I^orsttr  v,  Taylor /  Rer  y,  Dicken- 
son,t  ., 

The  Attorney-GenersJ,  Sir  K'ftheiiger^  (with 
whom  was. Mr.  Bodkin,)  was  not  heat'd.. 

Lord  Denman,  C.  J.  This  defendant  has 
been  indicted  for  practi^u^^  as  an'  attorney  in 
conducting  atl  appeal  at^ibe  oua^r  sessions, 
and  it  is  contended  op  his  belial^  that  tbe 
matter  is  not  the  subject  of  a^  indictment,  but 
that  being  merely  prombited  in  one  clause  of 
the  statute  6  Sc  7  Vict,  c.  73,  s.  %  the  only 
penalty  inflicted  by  the  law  is  f hat  which  is  to 
be ,  found  specifically  directed  against  the 
oflfence  in  some,  other  provisions  in  the  same 
statute,  I  and  of  opinion  tlut  where  in  a  matter 
of  public  concern  an  i^;t  of  parliament  says 
that  a  particular  thing  shall  not  be  done,  a  dis- 
obedience to  that  act  is  itself  an  indictable 
ofilence.  I  agree  th^i^  if.  in  the  same  clause  of 
a  statute  in  which  the  |)fohibition  is  dedar^. 


^  Cro.  Jac.  644.    «  1  Modem,  34. 
*  1  Burrow.  543.    •  4  T.  R.  20-2. 
f  5  Bar.  8e  Kdol  887.    9  i  Saond.  t35. 
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some  particular  penalty  is  jiofficted^  ibet  the 
proceeding  for  a  viotation  of ,  the  p.ro]bibitioD 
contained  in  the  atattyile  inu8(  be  tak^  accord- 
ing to  that  particular  ijlause.'  tf  a  certain  thing 
is  prohibited  on  pain  of  certain  specified  conse- 
quences, this  must  be  the  case;  but  where  the 
prohibition  is  in  general  term?,  a  partf  offend- 
mg  may  by  virtue  o(  those  general  terms  be  in- 
dicted for  a  violatbh  of.  the  prohibition,  and 
though  a  particular  penalty  may  be  aftervrards 
given,  that  w^ll  not  inif  rfere  with  the  general 
principle.    On  this  matter  I  do  not  think  that 
we  should  be  justtlied  \u  drawing  inferences  as 
to  the  construction  of  this  act  from  the  circum- 
stance that  there  are  oartitular  provisions  in 
other  actSf  and  that  if  iney  should  be  construed 
in  the  same  manner^  particcilar  inconveniences 
might  aris^.    Most  certainly  we  cannot  draw 
the  inference^  suggested  to  us  from  the  2  Geo. . 
2.    The  late  act  of  parliament  (6  &  7  Vict,  c* 
73)  has  a  (^lause,  (he  35th,  .which  imposes  a 
specific  punishment  on  this  offence.    In '  this 
clauae  the  offence  of  practising  as  an  attorney 
without  l)eiflg  duly  aidmiited  is  declared  to  l>e 
s  contem^ft  oi  court,  and  the  party  offending  is  I 
dedareid  incapable  of  recovering   his    costs. 
Obvioualy  'hoik  these  provisions  were  entirely 
unnecessary. ,  There  can  be  no  doubt  that  the 
party  tvhb  prik^tises  as  an  attorney  without 
Deing  one,  cadnot  recover  .'hie.  costs,  and  it  waa 
not  needed  that  such  a  declaration  of  the  law 
should  be  made  in  Che'statute ;  and  ti^the  same 
way  it  ia  cleiar  beyond  all  doubt  thajt  the  act  of 
so . practising  is  fi  cpntempt  df  the  court, in 
which  tl^^act  occurs.  The  introduction^  how- 
ever, pfsncha  f^ause  into  the  statute  wiU  not, 
however,  p^^tect  the  party  offending  from  lia- 
bitity  to.  ai)  indictment.     The  true  rule  was 
laid  down  in  the  ewe  ot  Ret  v.  Wright^^  where 
Lordiifthi|^/(fsays^  f'l  alMi^s  took  it  that 
where  n«w  createo  offences  are  only  prohibited 
by  the  general  pbbibitoiy  qlauae  of  an  act  of 
parliament,  an  mdjctment  jvill  lie ;   but .  where 
there  ij  a  j^ipbitory  particfdar  clause,  specify* 
in^  only  narticular  remedies,  then  such  particu- 
lar remedy  ippst^  b^  pu]:s«xed,''     Mr, .  Jus^ce 
DemstmtSkt^  ^h«  same  distiw:ti(itfi ;   he  sayei, 
"that  yi}xm  an  offence | is  ^6t  so  at  common 
law',  biii  ma^ip,  an  offence  by  a<K  of  parliamentj 
yet  an  indictm<^t  wmlie  where  there  is  a  sub- 
atantivQBrobitiiiory  cla»86.  in  such  act  of  par- 
liament j  tnopgn  tncre  be  afterwards  a  particu- 
lar provision  ah^  >  particular,  remedy  given,*' 
CrofUnd^  <;ase  is;  an  isolated  ciue^  bi).t,  there  a 
certain  act , Iras  nrjE^hibiited  pjn  pam  of.  certain 
cooseqaenaes!  .  It  Waiapot  a  g«i{eral  prohihition, 
but  only  a|p!)i[ohibition  in  Sv'particular  sense,  and 
in  that  sense'  afppQ.    Tl^e  (rue  .ruUl.  \  repeat,  is 
the  one  I  hatj^  mentioned,  apd  which  I  think 
we  ouffht  to  a4op.t  ii^  t]|ie  preseut  instance. 

Mr.  Justice  Fati^w*,  1  ah>  entirely  of  the 
fcame  opinion.  Tb^wth  tneye  is  no  fptpress.de- 
ciaton  on  this  pbint^  I  .thipkthte  law  is  cqrrectly 
laid  down  in  the  note  to  'T^e  King  v.  Dicken- 
som,^  namely,  that  where  an  offence  is  not  so  at 


common  law,  but  ia  mada  aa  ofienM  by  Mfii  of 
parliament,  an  indictment  will  lie  where  Ihere 
ia  a  Bubstandve  prohibitory  clause  in  .such  act 
of  parliament,  though  there  be  afterwards  a  par- 
ticular pronsion  and  a  particular  remedy  given. 
'  WUluims  and  Wwhtman,  J's,  concurred. 
Judgment  for  the  Crown. 


Kimb^Uy  v.  Hickman,    Easter  Term,  1846. 

INTBRPLBADSR  ISSUE. —  COSTS  OF  APPLI- 
CATION FOR  COSTS  OF  TUB  DAY  FOR. 
NOT   PROCEBDING   TO   TRIAL. 

Jlf^phmiifinm  imttrpkader  issue  sutAar 
d^SKuMimpr^eefdvsgio  trkd,  amdappRcatiom 
be  made  to  compel  him  to  pay  ike  oosts  of 
ike  dt^g  und  /<»  fo  to  trial,  tkf(  costs  of  9m:k 
appU^atiom  an  costs  m  Me  aau^e,  ta  liks' 
manner  as  upon  applications  for  judgment 
.a^intassofanottsuii. 

In  this  case  a  judge's  order  had  been  made 
directing  an  issue  under  the  interpleader  act,  in 
which  one  Richard  Maddock,the  claimant,  was 
to  be  plaintiff^,  and  the  execution  creditor  the 
defeooant;  and  thexslaimant  having  neglected 
to, proceed  to  trial  at  the  last  assises,  a  rule  iraa 
obtained  on  a  former  day  in  this  term,  calling 
i^n  the  aaid  daimant  to.  show  cause  why  the 
6um  paid  into  court  ^ould  not  be  paid  to  the 
execution  creditor;  or  why  theckiHnant  shaiild 
not  pnioeed  to, try  the  iasne  at  the  next  assizes ; 
and  why  he  should 'not  pay  the  costs  occa« 
sioned  by  hia  default  at  the  last  aasitea,  and  of 
this  application :  notice  of  ibis  nde  to  be  given 
to  the  .sheriff'. 

Petsrsthrff,  for  the  claimant,  shoved  cause, 
submitltngptbnt  though  the  claimant  should  be 
ruled  to  go  to  trial  at  the  next  assites  and  to 
pay  ^coata  of  the  day>  yet  that  the  oosU  of 
thtaappUcalioa  ought  to  stand  on  the  same 
looting  aa  the  coats  of  applications -for  judg- 
ment.  aa  .in.  case  of  a  nonsuit,  in  whseh  case 
nothing  respecting  such  coats  is  mentioned  in 
th^  rule,  and  they  are  dealt  with  aa  costs  in  the 
canae.     • 

.  BoniU  for  the  cBeeontion  creditor,  and  Atker* 
ton  for  fth&sherifiv  submitted  that  the  payment 
of  the  ooeta  of  the  application  should  form  part 
^f  the  rule.  ...... 

Wiffktman,  J»  I  would  rather  assimilate  the 
pvactto^  in.  theae  cases  to  that  which  prevails 
Qfi9n  .applications  for  iudgment  as  in  case  of  a 
nonsuit.  All  costs,  therdbre,  other  than  the 
costs,  of  the  day,  will  be  reserved  for  the  event 
ofthetriaL. 

Rule  accordingly* 


*  1  Burrow.  543. 


^  1  Saund.  135. 


I  1  Mod.  34. 


'  €nmman  fj^Jtvt. 

.  Harris  y.  Robiason,    Easter  Term,  1846. 

kM'lhVtllKt}  AN  APPRABANCB.^2  W..4,  C.  39, 
If.  1 1 1  ,'liKOtrLArBS  TUB  tiME. 

\  7%e  staiute^2  W.  4,  o.  39,  *.  H,  taku  the 
time  for  the  service  of  a  writ  of  summons 
out  of  the  operation  of  Reg,  Gen.  B.  T.  2 


IJfe 


9tqmimr  Comis :  Conmm  Pleas^-^SKdlequer. 


W.  4,  and  therefn-e  an  appearance  maw  he 
entered  for  the  defendant  on  the  lOtK  w^ere 
^e  writ  of  summons  had  been  eerved  on  the 
Mkofthe  same  month,  the  intervening  12fA 
being  Baster  Day. 

C.  Jones,  Sergeant,  liad  on  a  former  day  in 
this  term  obtained  a  rule  to  show  cause  why 
the  appearance  entered  in  the  present  case  and 
all  subsequent  procee^ngs  should  not  be  set 
aside  for  irrejfularity,  and  why  the  plabtiff 
should  not  pay  the  costs  occasioned  tbereby. 
The  writ  of  summons  had  been  served  on  the 
6ih  of  April,  and  on  Thursday,  the  l6th  of  the 
same  month,  an  appearance  was  entered  by  the 
plaintiff.  Two  of  the  intervening  days,  namely^ 
the  10th  and  12th,  were,  the  one  Good  Friday, 
and  the  other  Easter  Day,  and  the  irregularity, 
it  was  contended,  arose  under  the  Reg.  Gen. 
E.  T.  3  W.  4,  which  ordered  "  that  the  days 
botweea  Thursday  next  before,  and  the  Wed- 
nesday next  after  Easter  Day,  shall  not  be 
redioned  or  included  in  any  rules  or  notices  or 
ol^r  proceedings^  except  notices  of  trial  or 
notices  of  inquiry  in  any  of  the  courts  of  law  at 
Westminster." 

Byles,  Sergeant,  showed  cause.  The  statute 
2  W.  4,  c.  39>  was  passed  on  the  23rd  of  May, 
.1832,  during  the  Trinity  Term  of  the  same 
year  as  the  rule  of  court,  and  came  into  opera- 
tion on  the  Ist  day  of  the  following  Michael- 
mas Term.  The  11th  section,  which  was  to  be 
found  at  page  3S8  of  Jervis's  New  Rules,  4th 
edition,  sifter  enacting  that  all  necessary  pro- 
ceedings to  judgment  and  execution  may  be 
had  on  a  wiit  of  summons,  &c.,  after  the  exp)!- 
ration  of  eight  days  from  the  service,  whether  in 
term  or  vacation,  and  after  providing  for  cases 
in  which  the  last  of  such  eight  days  falls  upon  a 
Sunday,  Christmas  day  or  any  public  fast  or 
thanksgiving,  goes  on  further  to  enact,  by  way 
of  proviso,  "  that  if  the  last  of  such  eight  davs 
shall  happen  to  fall  on  any  day  between  tne 
Tliursday  before  and  the  Wednesday  after 
Easter  Day,  then  in  every  such  case  the  Wed- 
nesday after  Easter  Day  shall  be  considered  the 
last  of  such  eight  days."  According  to  this 
statute,  therefore,  the  appearance  has  in  the 
present  case  been  regularly  entered,  for  by  it 
we  were  entitled  to  take  that  step  on  Thursday, 
the  16th,  the  eight  days  having  concluded  on 
the  Tuesday  immediately  preceding. 

C.  Jones,  Sergeant,  in  reply.  The  rule  is  not 
affected  by  the  statute.  It  Kas  all  the  effect  of 
an  act  of  parliament,  and  cannot  be  repealed 
but  by  an  express  enactment. 

Tindal,  C.  J.  You  cannot  make  it  stronger 
than  an  act  of  parliament,  and  leges  posteriores 
priores  conti  arias  abrogant, 

C.  Jones,  Sergeant.  The  case  of  Harrison  v. 
Tait  and  others,  decided  on  the  7th  of  Ma^ , 
1838,  and  reported  in  4  Bing.  N.  C.  447«  is 
an  authority  tor  the  defendant. 

Erie,  J. ,  The  statute  here  only  apptte^  to  the 
days  for  service  of  a  writ,  and  that  case  refers 
to  the  delivery  of  a  demurrer. 

Bg  the  Court,  The  rule  must  be  discharged 
vrith  costs. 

Rule  discharged  with  costs. 


.    S^henson  r.  Finneg,    Easter  Term,  IM. 

BXCXSSIVB   Q08T8  —AN  O&DBB  FOB  TAXik- 
TION  TBB   PBOPBB  MOOB   OF  PBOCBKDIh'G. 

Where  it  mears  that  the  dtfendant  has  prth 
peHgpoMd  a  Use  sum  for  caste  than  tlat 
endorsed  on  the   writ  of  summons,  end 
w  consefuenee  of  the  phmtiff^s  haeisg  ssh- 
sequentlg  proceeded  tii  the  aetiou,  kasis' 
ourredsotne  additional  eosts,  the  eourt  wHl 
mot,  upon  motion,  direct  the  pagment  of  tis 
latter.    The  proper  course  is  for  the  defend-^ 
ant,  upon  pagment  of  the  whols  sum  en- 
dorsed,  to  obtain  an  order  for  taaation  si 
the  time. 
Bgles,  Sergeant,  moved  for  a  role  to  shosr 
cause  why  the  plaintiff's  attorney  should  not 
pay  to  the  defendant  or  his  attorney  the  costs 
m  the  case  incurred  subseanent  to  the  6th  of 
February  last.  The  writ  ot  summons  had  been 
served  on  the  30th  of  January,  endorsed  for 
16  guineas  debt,  and  2/«  costs.    On  the  sUi  of 
February  the  d^udant  called  at  the  office  of 
the  attorney  who  had  issued  the  writ,  but  find- 
ing  that  the  latter  wm  absent,  he  cslled  the 
next  day  and  paid  the  Mxun  of  18/.  10«.,  beiof 
the  full  amount  of  the  debt,  but  oaly  ll  lis. 
for  costs.    Dissatisfied  with  this,  the  plsintirs 
attorney,  on  the  1 1th  of  March,  filed  the  proper 
affidavit  of  service,  and  in  the  usual  maimer  ae« 
livered  a  declaration  and  particulars  of  demand. 
A  summons  was  then  taken  out  before  Mr. 
Jostioe  Maule,  to  sat  aaidt  the  dsdsntioD, 
wAkich,  upon  the  kearipg,  was  dismissed,  on  the 
graund  nat  the  application  had  been  made  too 
late.     The  defendant  next  obtained  another 
summons  calUng  upon  the  idainliff  to  diow 
cause  why  it  should  not  be  refemd  to  the  Mas- 
ter to  say  whether  the  plaintiff  had  not  received 
all  that  ne  was  entitied  to,  and  upon  that  an 
order  was  grantsd  accordingly.  The  Master  re- 
ported that  the  sum  paid  on  the  6th  of  February 
exceeded  what  was  tnea  due  by  lS4  6d-,  wheT^ 
upon  an  applaeation  was  made  to  the  plaiatiff's 
attorney  to  refund  the  amount  n^iea  the  de- 
fendant had  over  paid,  and  to  pay  the  costs  in- 
curred by  the  defendant  subsequently  to  t)» 
6th  of  February.    The  former  demaad  had 
been  complied  with,  but  ^e  latter  sum  the 
phdntiff's  attorney  refused  to  pay,  and  in  order 
to  compel  him  so  to  do  the  present  ap^ication 
was  made. 

Bg  the  Court.  The  proper  c<MUse  was  for 
the  defendant  te  have  paid  toe  amount  endoned 
on  the  writ  for  coste,  and  aAerwards  procured 
a  taacatien  of  those  coets  in  the  ordimffy  waj . 
Having  foiled  to  do  that,  the  present  rule  most 
be  discharged. 

Rale  discharged. 

Slmnan  v.  Williams.     Trinity  Term,  30th 
May,  1846. 

CH4BGIKG    DXFBNOANT    IN    KXKCUTION.— 
INTERIM    ORDER. 

A  d^endant  came  up  to  be  charged  in  execu' 
tion,  and  the  gaoler  returned  hat  the  even- 
ing btfore  the  defendant  had  been  dischargti 


5i|pcmr  ComUi  t^mrt-^Mmiknffkf^^ihim  fftk§  Wmh^GBmrnm  Law  Sittings,    ifl^ 


mderthe  5  4r6  Viet.c.ll6.  lL^,'thathe 
e&M  noi  beokarind  tn  eaiecution, . 

fFftboK  moyed  to  chaiyp> » {k>faodm>t  ut  tx- 
ttukioD.  He  attend^  w^  ite  gp«to«.who 
returned  that  the  evenuig<LffQf«  tli«i  oaftaaHant 
bad  been  discbarged  out  oC^uatod^  h]f  vktue  of 
» intanm  order  madebyJix*  Comaimojmr 
Ftttte,  under  the  5  &  0  Vict,  c,  116. 

Alderson^  B.  Tho  retiini„oC  the  gaokr 
amounts  to  this^  that  tlie  dafeadant  has  been 
discharged  oat  of  cuatodj^  ^d  if  ao»  how  can 
he  DOW  be  chaiDaed  in  ^ecutioa?  , 

Bolfii  B.  Tne  defendant  ia  not .  ia  eoatody, 
80  that  die  plaintiff  ia  not  precluded  from  ar- 
resting him  upon  a  eapids  ad  sati^aciendum, 
but  such  a  proeeeding-  would  be  .fruitless ;  for 
vhen  the  defendant  waa  taken  on  the  writ  he 
would  be  discharged,  again,  for  lie  is  entitled,  to 
protection  from  procesa  under  the  interim  ordpr. 

Potiock  and.  Piatt,  B«'8,  concurred. 


Cotttt  of  ISaiilirHpt^. 
hftMmOonalS.    »l8tMaf,1946. 

IN80I*VSMT  PXTlTlONBil. 

An  in§§imwiv§tiJSimfif  tmdtr  7  Sf  8  Vusl,  c. 

96,  skoula  insert  tn  his  petUion  aH  the 

names  6^  w&tcA  he  kof  been  knamp  or  Me 

petUkfaanUhedismissii 

Sarabky  Sn«f  am  imsohmt  wkiaaa  pctitiands 

dismissed^  ia  a  saUon^  ^  ^''^U  '^  "* 

snA^pmiitfisd/ram  anmt  aa  dam  praas$s, 

ntanmp  io  his  home. 

A  petition  far  proteetion  fWxn  proeeee  wu 

ffled  under  lin  ttatnte  7  h%  ¥iet.  c. 9^,  in 

trhich  the  petitioner  detcribed  himself  hf  the 

same  of  **  John  Mncdonald.''     Upon  coming 

up  belbre  Mi^.  Cbmmiationer  Uotrayd  for  hie 

interim  order>  the  insolvent  was  opposed  by 

Mr.  SteiU,  a*  altomef  on  behalf  of  a  erediftor, 

and  elated,  on  oKMunaltoa,  that  he  waebom  at 

Cadis,  wd  biq^liaBd  tn  the  Inraage  of  the 

country  Aon.     The  petitioner  also  admitted, 

diet  in  aome   proeeedinga   in  the  Court  of 

Chancery  lie  had  detferibed  himaelf  «» <*  Juan, 

othenme   John  M attdonaid.''      U|»oa  libeee 

facts  it  ««i'a«taiitied,  that  the  petitioner  had 

not  tnffiaeni^r'^ewcfibed  himealf  Ml  hia  prtltkm, 

and  that  it  nuet  be  dinniaaed. 

Mn  BtMiMNM,  ^  ^  ineolvont^  seontoaded, 
that  theie  was  feomiadeecriptioii,  aa  Joan  and 
John  were  in  ftiilt  Hbe  aame  name  indiAreat 
hmgoagea,  and  ^  petttfoaer  when  in  Bagla&d 
used  teBngfiab  name  of  John*  At  all  events 
the  petition  might  be  amended. 

ma.  CtamiBaiMier  MoWoad  thought  the  ob- 
jection firtaL  If  tiie  petitioner  oould  have 
sworn  that  he  laad  neiw  been  known  by  any 
\  thuftthat  of  JMn»  it  might  be  dif- 
j  bat  it  appeared  iiwai  Ms  own  atatement 
tiMthe  waa  d&acribed  in  proeeedinga  in  the 
Cenrt  dt  Oiancary  aa  '*  Juaa,  other^e  Jobn 
IfModonald*''  The  petition  mnat  therefore  be 
dismiiMed,  but  tibeinsolrent  might  file  another 
petition. 


In  a  few  minutea  after  tbe  learned  conmii8*> 
aiooer  had  pronounced  hie  judgment,  one  of 
tbe  offieera  of  the  sheriffa  of  London  appfied  to 
the  comnuaaioner  for  hia  adrice  and  interao* 
aition  under  the  foUowmg  circumatancea : — Mr. 
Steele  the  attorney  for  the  opposing  creditor^ 
placea  a  warrant  against  the  petitioner  Mac- 
donald,  founded  on  a  writ  of  ca,  sa,,  in  the 
officer's  hand,  directing  him  to  do  his  duty  and 
arrest  Macdonald.  'Aie  insolvent's  attorney 
insisted  that  the  petitioner  was  prlvileffed  from 
arrest  on  his  return  to  his  home  from  the  court. 
The  officer  expressed  his  readiness  to  do  what- 
ever the  commisaioner  thought  right. 

Mr.  Commissioner  Holrovd  considered  that 
the  insolvent  was  a  suitor  of  the  court,  although 
it  happened  he  was  an  unsuccessful  suitor.  As 
a  suitor  he  waa  privileged  in  returning  to  his 
place  of  abode  from  the  court,  but  if  he  loitered 
on  hia  way  unnecessarily,  or  went  in  a  different 
direction  from  his  home.  Us  privilege  from  ar- 
rest would  cease. 

The  officer  thanked  the  learned  commissioner 
for  the  expression  of  his  opinion,  and  declined 
under  these  circumstances  to  execute  the 
warrant. 


BUSnnSSS  OF  THE  COURTS. 


^futn'a  Vencl. 

Trinity  Term,  1846. 

Tnis  Court  will,  on  Saturday  tbe  I3tb,  Monday 
I5tb,  Saturday  tbe  ioth,  and  Monday,  tbe  29od  days 
of  June  instant,  and  the  fire  following  days,  bold 
Sittings,  and  will  proeeed  in  diipoaiog  of  tbe  busi- 

^•s  in 

Tbe  Svscial  Paper  ; 

Tbe  Nem  Trial  /Vmtr, 

And  in  giving  jadgmeat  in  eases  then  pending. 


This  ebiut  wilU  pn  Thursday  tbe  I8tb  day  of 
June  insteot.  hold  Sittioga,  and  will  proceed  m 
dUposMg  of  cbe  basinesa  than  pending  in  tbe  New 
Drial  Pafsr  and  Special  Paper  on  tbe  said  18tb  day 
of  Jane,  and  on  tbe  two  following  days,  and  on 
Monday  tbe  92nd  day  of  June,  and  the  five  follow- 
ing days ;  and  on  Monday  tbe  S9tb  day  of  June, 
and  tbe  five  following  days. 


COMMON  lAW  SITTINGS. 
fisrt^Vnfr  of  yitaa. 

Afier  Trinity  Term,  1846. 

MIDDLESKX* 


Satnraay  • 
Monday  . 
Tnesday  • 
Wada«d^ 
Tbonday  . 
Fiiday      . 


Jma  13  I 


Monday 


Common  Jories. 

-Excise  &  Com.  Juries. 

.  itO    GaatoBu  &  Com.  Juries. 
ft    ComBon  Juries. 


160 


Notet  i^the  Wedt.^PmUametUiary  InMUffeiiM.'-hetUr  Box. 


Ta6«day     • 

.    .  25  >Special  Juries. 

'Wedneiday 

Tbttrtday    . 

Friday  .     . 

Sttarday . 

LONDON. 

Monday     . 

June  15    To  Adjourn  only. 

Monday     . 

.    .  «9    Adjt.  Day,  Com.  Juries. 

Tuesday     . 

.    .  30)                  i 

Wednesday 
Thursday    . 

•^"^/  J  [common  Juries. 

Friday .     / 

.'    •    3) 

Saturday     . 

•    •    •'x 

Monday 

.     .     6 

Tuesday      . 
Wednesday 

*    *    g  I  Special  Juries. 

Thursday  . 

!    *.    9 

Friday .     • 

.     .10^ 

The  Court  will  Sit  at  10  o'clock. 

NOTES  OF  THE  WEEK. 

THE  BENCHERS  OF  THE  INNER  TEMPLE. 

Mr.  Hayward,  whose  rejection  by  tbe 
Benchers  of  the  Inner  Temple,  upon  his  be- 
coming a  candidate  for  the  office  after  being 
appointed  one  of  her  Majesty's  counsel,  excited 
80  much  observation  in  the  profession,  has  ap> 
pealed  to  the  judges  in  their  character  of  visitors 
of  the  inn.  Their  lordships  have  held  one 
meeting  at  Serjeant's  Inn  for  the  consideration 
of  the  appeal,  at  which  Sir  Thomas  Wilde  was 
heard  as  counsel  on  behalf  of  Mr.  Hayward. 
The  benchers  did  not  appear  by  counsel,  but 
by  a  deputation  from  amongst  their  own  bodv, 
at  the  head  of  which  was  Sir  Charles  WethereU. 
The  argument  was  adjourned,  and  is  to  be  re- 
sumed when  the  judges  think  proper  to  appoint 
another  meeting  for  the  purpose. 

PRINCE   ALBERT. 

Hi8  Royal  Highnes  honored  his  brethren 
the  benchers  of  Lincoln's  Inn  with  his  presence 
at  dinner  in  the  New  HaU,  ob  Wednesday,  the 
10th  instant,  being  the  first  "  grand  day  "  since 
his  election  as  a  member  of  that  learned  body. 
The  prince  wore  the  bencher's  silk  ffown.  Mr. 
Tancred,  Q.  C,  the  Treasurer,  presided.  Lords 
Brougham,  Denman,  and  the  great  majority  of 
the  benchers,  and  nearly.  300  members  were 
present. 

PROCEEDINGS  IN  PARLIAMENT  RE- 
LATING  TO  THE  LAW. 

Ji^oufle  of  Eor)»0. 

NEW   BILLS. 

Real  Propertv  Conveyance. — For  3rd  read- 
ing. See  the  D*dl  pp.  50,  70,  ante.  Lord 
Brougham. 

General  Registration  of  Deeds.  —  Lord 
Campbell.  Deferred  until  the  Corn  Bill  has 
passed. 

Religious  Opinions  Relief.— -Re-committed. 
Lord  Qiancellor.  .    - 

Pttnishmeot  for  deterring  Proseeutors,  Wit- 
nesses, &c.— In  Committeew  See  the  bill,  31 
L.  O.  472.    Lord  Denman.  I 


Metropolitan  Buildings.— For  Sod  reading- 
Sec  the'  bill,  31  L.  O.  4t6. 

Railway  Companies  Dissolution. — For  3rd 
reading.    Lord  Dalhousie. 

Railway  Deposits. — In  Committee. 

Insolvent  Debtors'  Act  Amendment.— For 
3rA  riding.    Lord  Brougham. 

Commons  Incloeore.    For  2nd  reading. 
-Vexatioas  Actions   Protection.  —  For  «nd 


Gaiiie  Laws.— To  be  reported. 
Small  Debt  Courts : 

St.  Austell.    In  Committee. 

Birkenhead.    For  2nd  reading. 
Friendly  Societies.— Passed. 

Aottse  of  Comoiif. 

NEW   BILLS. 

Administration  of  Criminal  Justice.  —  For 
3rd  reading. 

Bankruptcy  and  Insolvency. — For  2nd  read- 
ing. 24th  June.  See  the  bill,  31  L.  O.  5<^. 
Mr.  Hawes. 

Roman  Catholics'  Relief .  — Re-committed. 
See  the  bill,  p.  402,  ante,    Mr.  Watson. 

Small  Debts  Court : 
Somerset.    2nd  reading;,  26th  Jtme. 
Northampton. 

Poor  Removal.  —  Re-committed,  Sir  J. 
Graham.   See  analysis  of  the  bill,  31  L.  0. 473. 

Highway  Laws  Amendment.— For  2dd  read- 
ing.   Sir  James  Graham*        * 

Corresponding.  SooielieS)  Lectures,  &c.  Mr. 
T*  S.  Duncombe.  .^  ;    • 

Metropolis  Interments.    Mr,  Mackinnon. 

Death  by  Accidents  Compensation.  For  2nd 
reading. 

Deodands  Abolition.    Mr.  Bouverie. 

Total  Abolition  of  the  Punishment  of  Death. 
Mr.  Ewart. 

County  Rates,    For  2nd  reading. 


THE  BDITOR*S  LBTTBR  BOX. 

The  cases  referred  to  in  the  iiiur/jfltea/ 
Digest  comprise  not  ^onl^  those  cited  in  the  eon- 
eluding  iudgment' of  the  court,  but  such  as  are 
noticed  by  tiie  judges  in  the  course  of  the  ar- 
gument. Occasionally,  a}sa»  we  refer  to  a  caae 
in  point ;  and  by  these  several  means,  we  trust. 
we  have  brought  the  Digest  into  a  very  useful 
and  convenient  form.  Another  section  of  the 
Common  Law  part  appears  this  week.  The 
Cases  on  Pleadings  wiH  follow  next,  and  be 
succeeded  by  Practice^ 

We  are  particularly  oUiged  to  ''A  BA^^ 
scriber,  in  statu  pimiikarit"  for  the  tnmbk  he 
has  taken,  and  will  attend  to  his  hint. 

We  are  continuing  our  reviews  of  new  books 
as  speedily  as  convement.  Amoiigst  Uie  moet 
recent  publications  is  Mr.  Spence  s  very  vahi- 
able  work  on  the  Equitable  JniiscBction  of  the 
Court  of  Chancery.  We  shifll  paf  oar  r 
to  this  and  others  without  delay. 


m)t  UtQ^l  (Bhistxhtu 


SATURDAY,  JUNE  20,  1846. 


'     '   "  Quod  magis  ad  nob 
Pertinet,  et  nescire  malum  est,  agitamus." 

UOHAT. 


LAW  OF  RAILWAYS. 


PLEADING  IN  ACTIONS  FOR  CALLS  AFTER 
TRANSFER  OF  SHARES. 

Notwithstanding  the  extensive  litiga- 
tion arising  out  of  railway  transactions, 
the  ]aw,  witli  regard  to  .undertakings  of  this 
nature,  in  all  its  ramifications,  is  still  in  an 
extremely  unsettled  and  unsatisfactory 
state,  and  tlie  general  incertitude  which 
prevails  as  to  t\m  rights  and  liabilities  of 
parties  must  be  expected  to  continue,  at 
all  events  to  a  considerable  extent,  until 
the  principles  applicable  to  tlus  important 
class  of  cases  have  been  deliberately  dis- 
cussed and  reviewed  by  a  court  of  error. 

The  nund)er  of  Messrs.  Manning  & 
Granger's  AeportSy  which  has  jMst  been 
published,  furnishes  an  instance  in  which  a 
decision  of  the  Court  of  Common  Pleas,  in 
a  question  of  pleading  connected  with 
railway.  Jaw,  has  been  reversed  by  the  Court 
of  Exchequer  Chamber.* 

The  plaintiffs  in  this  action  were  the 
Aylesbury  Railway  Company,  which  under 
an  act  of  parliament,  (6  &  7  W.  4,  c«  37, 
s.  96,)  was  empowered  to  sue  subscribers 
for  calls,  and  in  pursuance  of  this  power, 
sued  the  defendant,  (Mount,)  who  had 
been  the  proprietor  of  60  shares  in  the  un- 
dertaJciag,  for  250/.,  being  a  call  of  5/. 
upon  each  share.  Mount,  by  his  plea,  ad- 
mitted that  he  had  been  Uie  proprietor  of 
the  shares  in  the  declaration  mentioned, 
and  that,  a  call  was  made  pursuant  to  the 
provisions  of  the  act  of  parliament  for  an 
instalment  of  5/.  per  share,  to  be  paid  by 
the  proprietors  on  or  before  the  9th  day  of 
April  then  next,  but  that  afler  the  call  was 


*  Tke  AyUihwry  Bailway  Compantf  y.  Mwnt, 
7  M.  &  G.  898. 
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made,  and  before  the  sum  was  due  or  pay- 
able, on  the  7th  April,  the  defendant  sold, 
and  by  deed  under  seal  assigned  and  trans- 
ferred his  siiares  to  one  Thompson,  and 
that  the  conve3'ance  by  the  defendant  to 
Thompson  being  first  duly  executed,  was 
delivered  to,  and  received  by  the  company, 
and  a  memorial  thereof  duly  entered  in  the 
company's  book,  whereby  the  defendant 
before  the  said  call  became  payable  ceased 
to  be  the  proprietor  of  the  shares,  or  liable 
to  the  call  under  the  provisions  of  the  act ; 
concluding  with  a  verificationi  &c.  To 
this  plea  there  was  a  special  demurrer, 
and  upon  the  argument  in  the  Court  of 
Common  Pleas  it  was  suggested  that  even 
if  the  plea  should  be  held  bad,  as  amount- 
ing to  the  plea  of  never  indebted,  the  cW- 
claration  was  bad  in  not  pursuing  the  form 
given  by  the  Railway  Act,  and  the  defend- 
ant would  therefore,  be  entitled  to  judg- 
ment. 
The  6  &  7  W.  4,  c.  07,  s.  98,  enacts  - 

"  That  in  any  action  to  be  brought  by  the 
company  against  any  proprietor  for  the  time 
being  ot  any  share,  to  recover  any  money  due 
in  respect  of  any  call,  it  shall  be  sufficient  for 
the  company  to  declare  and  allege,  that  the  de- 
fendant, being  a  proprietor  of  a  share  in  the 
undertaking,  is  indebted  to  the  company  in 
such  sum  of  money  as  the  calls  in  arrear 
amount  to,  for  a  call,  or  so  many  calls,  of  such 
sums  of  money,  upon  a  share  belonging  to  the 
defendant,  whereby  an  action  hath  accrued  to 
the  company  by  virtue  of  this  act,  without 
setting  forth  the  special  matter ;  and  on  the 
trial  it  shall  only  be  necessary  to  prove  that  the 
defendant  at  the  time  of  making  such  respec- 
tive calls  was  a  proprietor  of  a  share  in  the. un- 
dertaking." 

The  declaration  founded  upon  this  enact- 
ment stated,  that  the  defendant,  before  the 
commencement  of  the  suit,  to  wit,  on  the 
6th  March,  and  being  the  proprietor  of  50 
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shares  in  the  undertakmg»  tffa«  indebted  to 
the  company  in  250/.  for  a  call  of  $/.  upon 
each  share)  thereby  and  by  neasoQ  of  the 
said  sum  of  250t  being  and  reiaMiMMng 
whoily  unpaid,  the  defendant  tUll  i>.tn- 
debted  to  the  plaintiffk  in  .th?  MOiey  afld  an 
action  hath  accrued,  &c. 

Tbe  objection  to  the  declaration.  «Fas, 
that  instead  of  alleging  in  the  langu^gie  .of 
the  96th  section,  that -the  d^endeni  faeiivg 
a  proprietor,  is  indebted,  it  only  ^M9g»i 
in  the  past  tease  that  he  tpas  indebted,  and 
that  no  liability  was  incurred  by  retsOn  of 
the  defendant  having  been  a  proprietor  of  j 
shares  afler  he  had  oeaaed  to  be  so.  The 
Court  of  Common  Pleas  considered  this 
objection  well  founded,  and  that  the  deda- 
votion  not  aUcging  &wi  the  deftndant, 
^-*  Mag  «  proprietor,  ii  iodebtedi»"  &e««  dts- 
etaed  no  oaose  of  aotioo.  fifut  Ais'  eourt 
4dso  doterniMled,  chat  even  if  the  declare 
tioQ  diaeloeed'  a  good  cause  of  action,  it 
adfioieiitly  amiresed  bf  iht.  plea 
B^ood'in  substance  and  In  fomti, 
I  it  admitted  M  HktB  maltors  of  fact 
•laiod  in  the  declaration,  and  shewed  .that 
the  liofonAant  liad  tnwttferred  lufl' shares 
ani  entered  a  momortal  of  the  taaneferj^e- 
tan-  she  call  4t«i9  payable,  and  "was  tbeie- 
Ibre  not  liable.  And  4h0t  the  plea  faroporly 
utith  «  i^erificalien»  aa  it  con- 
and  avoided  the  matters  intbe  de* 
olarvtton. 

Hhe  plointifliB  being  dissatisfied  wilh  tliis 
deoiston,  brought  a  writ  of  enror,  whioh 
was  argued  belbre  four  of  the  barone  of 
the  Exchequer  and  three  of  the  judges 
of  the  Queen's  Beoeh.  The  topics  «rged 
tn  the  court  below  were  again  pressed  upon 
the  court  of  error,  and  the  case  of  tibe 
Edinburgh,  Leitky  and  Newkaten  Raikovy 
Company  v.  Hebblewhile^  was  cited  on  the 
part  of  the  plaintiff  as  in  point  to  show  that 
the  plea  was  bad  for  oondodiag  wilh  a 
verification.  In  the  case  cited,  to  a  decla- 
ration in  the  general  fonri  given  by  ^le 
Railway  Act,  (tt  &  7  W.  4,  c.  121,  a.  m,) 
the  defendant  pleaded  pleas  denying  notice 
of  the  calls  pursuant  to  the  .act,  and  con- 
cluding with  a  verification,  and  the  court 
held,  that  the  allegation  of  notice  being  a 
fact  necessary  to  be  proved  in  order  to.  en 
title  the  plaintiff  to  recover,  must  be  taken 
to  be  impliedly  contained  in  the  dedara- 
ration,  by  reference  to  the  act.  of  parlia- 
ment, and  therefore,  that  the  p]ea%  being 
in  denial  of  a  mettor  Beeeisarily>ifla|ilied  in 
'  li»  declarft|ion«  ought  to  have  concloded 
'    ■    •    ■  ■■     .      i  ■  I. ^.j  ■■ 


to  the  ootinCfy,  and  not  with  a  verificadon, 
and  wena  on  that  grouiid  had  on  special 
demurrer/ 

In  the  case  of—the  Aylesbury  Mail 
U}ay  CoMony  v.  Mmmt^  the  eoCirt  of 
error  diftred  with  ^the  Coort  of  Com- 
men  Ploost  as  well  wkh  -  roeivd  to  the 
alleged  inauiSciency  of  tlio4odaratisnas 
to  the  goednoss  of  tlte  ploa.  The  de- 
claration stating  that  the  ddewdaat  toas 
a  proprietor,  and  that  ho  fk  indebted^  was 
held  to  be  clearly  ouffioient  after  plea; 
and  as  to  the  plea,  itwos  sAdto  boa  mere 
argtiroentative  denial  that  the  defeadant 
ever  was  indebted  to  the  ^ono|paa^^  and 
upon  that  ground  bad  upon  special  de- 
murrer.  For  these  reasonsy  Che  j^gment 
of  tlie  Court  of  Conimion  ^  Pleas  *was  re- 
vctaed,«ndtl)e  judgmontultiasatdy  entered 
for  the  de^dant. 

That  numerous  class  of  persons  who 
cdnaider  their  Interests  «lemmeniall]r  af- 
fecfled  by  tlie  btodeeistonaof  the  Oaurt  of 
Exchequer,  In  rbtmff  v.  SmOhi^lammit. 
Heath  •  ^^Arlo6  V.  SpMmMi^^  «id 
others>  may  tAeoounag^  fMiosttoe  ieMme 
of  reversal  we  hw€  noticed^  ond  findseaie 
coosotatioa  in  the  4'efloelioA  Aat  tibe  de- 
cision of  one  o^lbe  oo«H»^  Westminiter, 
lidwever^ibty  eeoatltuled,  ia%iolF«MithisiTe, 
and  t)iat  the  many  nov^  'pc^ts  aiWof 
otit  of  rftHwny  projects  tnay  V^^loiar^ttg^ 
tik>re  fifMure  consideratkHi  IhMf  Ihef  Iwe 
yet  received.  •     ' 


^  A  point  of  moiie  impo^^nce  in  laihrav  ]«v 
was  also  decided  in  Tht  ^Iamhiryk.fi9dl^» 
Railway  Company  v.  RMUwUlet  than  that  in 
respect  to  vmcn  'the  case  Waa  ^tri  as  f&o^ 
stated.  By  Ac  6  &  7  W.  '^  c:  Ml,  t.  49,  the 
(krectors  were  empowwed,  in  eaio^  'aoapay- 
ment of  ealliyte  suafor  tlMaa  iitaiiafiiaaof 
debt,  or  that  the  |MNH)riatof»;4i9lriAfei^fel^^ 
shares  for  the  benefit  gf  the  cconpai^y  »  aad  «>« 
defendant  Hibblewhite  pkaded^.thot  the  $r«c- 
tors  had  in  his  case  exercised  their  option,  and 
declared  the  shares  forfeited,  and  that  he  ac- 
quiesced in  the  forfeiture ;  and  in  dispoaixtf  of 
this  plea  opoa  'tiicj  ground  that  it  did  not  show 
that  the  shares  were  declaoedto  be  fssiE^i^ 
a  general  or  special  meeting  of  Ibe  ooispaayi 
pursuant  to  the  proviaions  of  the  act,  I^rd 
Minger,  C,P.,  expressly  declared,  that  it  yas 
clear  the  directors  had  no  right  both  to  declare 
the  shares  forfeited,  and  also  to  sue  for  the 
cafls !  the  law  only  allowedthem  an  altematire. 

•  Leg.  Obs.v.  31,p.  S9S. 

«  Leg.  Obt.  V.  33,  p.  11^4 

'  tost,  p.  190. 


IhcMne  of  Plui  Purf&mumce  qf  Omtraet  qf  Bah. 


153 


DOCTRIKE  OF  PART  PERFORM- 
ANCE OF  THE  CONTRACT  OF 
SALE. 

Having  regard  to  the  article  on  this 
subject  which  appeared  in  our  number  of 
the  6th  Jtsie»  we  are  now  to  conaider  what 
shall  be  deemed  a  sufficient  part  perfortn^ 
ance  to  withdraw  the  case  from  the  opem- 
tion  of  the  Statute  of  Frauds. 

Now  i»  the  first  place,  payment  of  tlie 
price,  partial  or  total,  will  not  be  so ;  for 
there  may  be  a  resHiuHo  m  integrumy  that 
is  to  say,  the  money  may  be  paid  back 
and  both  parties  restored  to  their  former 
situation.  Upon  this  point  the  remarks  of 
Lord  Redesdale*  have  been  held  conclu- 
sive. '<It  has  always,'*  said  that  great 
judge,  *<been  considered  that  the  payment 
of  money  is  not  to  be  deemed  part  per- 
fbmance  to  take  a  case  out  of  the  statute. 
Seagood  v.  MeaU,  Prac.  Chan.  560,  is  the 
leading  case  on  that  sulyect.  There  a 
guinea  was  paid  by  way  .of  earnest,  and  it 
was  agreed  clearly  that  that  was  of  no  cense 
qnence  tn  case  of  an  agreement  touching 
leads.  Now  if  payment  of  50  guineas 
wotild  tdce  a  case  out  of  tlie  statute,  pay- 
ment of oae  guinea  would  do  so  equally; 
for  4t  aa  paid  in  both  cases  as  part  payment, 
and  no  distinction  can  be  drawn.  But  the 
great  reasoot  as  I  think,  why  part  payment 
does  not  take  such  i^peement  out  of  the 
statute,  is  that  the  statute  has  said, 
(section  17|)  that  in  another  case,  namely, 
with  respect  to  goods,  it  shall  operate  as 
part  performance.  And  the  courts  have 
therefore  considered  this  as  excluding 
agreements  for  lands,  because  it  is  to  be 
inferred  that  when  the  legislature  said  it 
should  bind  in  the  case  of  goods,  and  were 
silent  as  to  the  case  of  lands,  they  meant 
that  it  should  not  bitid  in  tlie  case  of  lands. 
Payment  of  money  is  not  partpeformance, 
for  it  may  be  repaid,  and  the  parties  will 
be  put  as  Aey  were  before,  especially  if 
repaid  with  interest.*' 

Still  ^sarer  is  it  that  payment  of  the 
auctioB  duty  Will  act  take  the  case  out  of 
thestatttte^^ 

Neither  will  acts  merely  ancillary  and 
introdueiory,  air  delivering  abstracts,  pre- 
paring conveyances,  going  to  view  the  es- 
catCy  asd  making  surveys,  valuations,  &c.,^ 
aUioogh  each  (2  these  acts  are  necessarily 
attended  with  ecpense. . 


•  ClHMRr.  CboAe,  1  Sch.  &  Lef.  40. 

^  BttdemmHer-f  Hamp,  7  Ves.  341,  and 
Tfls.  466. 

*  3  Vci.  S9,  note. 


The  fact  of  possession  in  pursuance  (ft\ 
parol  agreement  may  be  viewed,  first, 
with  reference  to  the  vendor,  and  secondly, 
with  reference  to  the  vettdee. 

As  to  die  vendor,  if  hedeVver  possession 
to  the  ven^e,  this  is  a  part  performance 
by  the  vendor  which  will  bind  the  vendee 

So  as  to  the  vendee,  if  he  take  posses- 
sion in  pursuance  of  the  contract,  this  is  a 
part  performance  by  tlie  vendee  which 
will  bind  the  vendor ;  but  if  the  vendee 
enter  into  possession  wrongfully,  it  will  not 
avail  him,  for  the  vendor  will  not  be  bound. 

Where  the  -vendee  has  not  only  been 
put  in  possession  in  pursuance  of  tlie  con- 
tract, but  has  expended  money  in  building, 
repairs,  or  other  improvements,  it  would  be 
inequitable  to  permit  the  vendor  to  plead 
the  statute  against  him ;  for  in  such  a  situa- 
tion if  the  parol  contract  were  to  be  con- 
sidered a  nullity,  the  vendee  would  be 
liable  to  be  treated  as  a  trespasser,  and  his 
expenditure  would  not  only  operate  to  his 
prejudice,  but  would  be  the  direct  conse* 
quence  of  a  fraud  practised  upon  him  by 
the  vendor. 

In  the  case  of  a  tenant,  the  mere  fact  of 
his  continaant:e  in  possession  will  have  no 
weight,  for,  as  observed  by  Lord  Lough- 
borough, "  The  delivery  of  possession  by 
a  person  having  possession  to  the  person 
claiming  under  the  agreement  is  a  strong 
and  marked  circumstance,  but  the  mere 
holding  owr  by  the  tenant,  (which  he  will 
do  of  course  if  he  have  no  notice  to  quit,) 
would  not  of  itself  take  the  case  out  of  the 
statute,  or  even  call  for  an  answer.  But 
if  he  pay  additional  rent,  the  landlord  must 
answer  whether  he  accepted  such  ad- 
ditional rent  on  the  foot  of  a  new  agree- 
ment or  on  any  other  ground."** 

The  act,  says.  Lord  Eldon,  to  be  con- 
sidered a  part  performance  must  be  in  its 
nature  almost  necessarily  done  in  pursu- 
ance of  the  contract.  Thus  where  repah-s 
are  stated^  the  court  must  be  satisfied  that 
they  would  not  have  been  done  if  that 
contract  had  not  been  made.'' 

To  the  same  effect,  but  with  greater  am- 
plitude  of  illustration.  Sir  William  Grant, 
(in  a  case  where  it  was  contended  that 
there  was  part  performance  by  a  tenant 
rebuiMing  on  the  faith  of  the  lan^'^Jfy 
verbal  promise  to  renew  his  lease,)  held 
that  to  show  a  part  performance  it  was  ac- 
cessary that  Uie  act  should  be  one  une- 
quivocally referrmg  to,  and  reavlting  from. 


13 


«  WUl$  V.  StradHMjh  3  Ves.  381* 
•  Sj^mrtu  Hooper,  19  Ves.  479. 
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the  agreement,  and  such  that  the  paVty 
ivould  suffer  an  injury  amounting  X6  fraud 
by  the  refusal  to  execute  it.  But  tliis  was 
not  the  nature  of  the  act  here.  For  first, 
it  was  equivocal;  secondly,  it  was  such  as 
easily  admitted  of  compensation  without 
executing  the  agreement.  It  was  not  an  un- 
equivocal act,  for  it  would  liave  taken  place 
equally  if  there  had  been  no  agreement. 
The  principle  of  the  cases  is,  that  the  act 
must  be  of  such  a  nature  that  if  stated  it 
would  of  itself  infer  the  existence  of  some 
agreement,  and  then  parol  evideiwe  is 
admitted  to  show  what  the  agreement  is. 
But  this  act  would  not  infer  the  existence 
of  an  agreement,  as  it  must  have  been 
done  by  tlie  party  either  at  his  own  or  the 
landlord's  expense.  Then  was  there  such 
an  injury  as  could  not  easily  be  repaired 
in  any  other  way  than  by  executing  the 
agreement  ?  No  ;  for  the  money  which  he 
has  expended  he  might  recover  from  the 
landlord,  if  it  was  hy  the  landlord  that  the 
expense  was  to  be  borne.  The  circum- 
stance that  the  party  may  be  obliged  to 
resort  to  an  action  to  get  back  his  money 
was  no  reason  fur  taking  the  case  out  of! 
the  statute.  J.ord  Redesdale,  in  a  case  | 
before  him,  stated  his  opinion  tlmt  piy-' 
ment  of  money  was  not  a  part  performance- 
Yet  there  the  act  could  hardly  be  said  to 
be  equivocal  in  its  nature,  as  the  payment 
of  a  price  presupposes  a  sale;  but  the 
money  may  be  repaid,  and  the  parties  are 
restored  to  their  former  situation.  This 
case  was  stronger,  for  the  expenditure  did 
not  imply  a  precedent  agreement.  Sup-j 
pose  my  tenant  should  set  up  an  agree- ' 
ment  for  a  purchase  and  get  a  witness  to  i 
sivear  to  it,  and  then  offer  as  evidence  of 
part  performance  his  possession  and  culti^ 
vation  of  the  land.  Could  that  be  deemed 
an  act  of  part  performance  which  would 
have  existed  precisely  in  the  same  shape, 
whether  there  wag  any  agreement  for  a 
purchase  or  not  V 

According  to  this  doctrine  the  act  must 
not  only  be  unequivocally  referable  to  the 
alleged  verbal  agreemeiit,  but  it  must  be 
Buch  an  act  as  does  not  easily  admit  of  pe- 
cuniary compensation.  This  shows  how 
erroneous  are  some  of  the  older  cases  in 
which  it  was  held  that  payment  of  the 
price  partial  or  total  amounted  to  a  suffi- 
cient part  performance,  bec^ause  although 
such  payment  be  referable  to  tlie  agree- 
ment, yet  a  restiuah  {n  imeffrum^  by  j?e* 
payment  back  with  inrercst,  ia  ample  com- 
pensation. .]:.'. 

/  J^Sm  V.  D«irsoji^  U  V«a. '8«9L  *;  - 


NEW  BILLS  »^-PARLlAJI«rr. 

INSOLTBNT   ITEBTOIIS.  '• 

Lord  Buoug ham's  Bill  as  amende  on  rc« 
port,  provides, — 

1.  ^iliat  the  court  may  diivcC  the  teal  or 
personal  property  belooging  to  the  insolvent  to 
ht  sold,  but  if  it  cannot  be  sold  the  ^oobtmay, 
after  years,  direct  the  same,  to  be  given 
up  to  the  insolvent. 

2.  Where  the  assignee  shall  have  omitted 
for  ten  years  to  sell  or  get  in  the  prisoner's 
estate,  such  estates  shkll  revert  to  the  prraoner, 
discharged  from  liability  in  respect  oi  hi«r  for- 
mer debts. 

3-  Apportionment .  of  futcure  acquired  pro- 
perty if  of  substantial  value. 

RBAL  PitOPBRTY  CONVBYANOB. 

This  bill  has  been  *' amended  **aftet  the 
report  of  the  committee,  and  efilarged  fttrni  At 
folio  pages  to  100.  The  body  of  tb^  bill  re- 
maias  in  the  same  state  as  we  gave  it  on  ifae 
I6th  Mav»  (see  p.  50»  ante)^  Ihe  Bchedule, 
part  of  which  will  be  found  at  p.  70,  has  been 
extended  by  the  following  additions  : — 

.  Conveyances  of  Realty,  s.  1  to  I6h>    ^ 

Conveyances  of  Personalty,  a.  1?  to  20. 

ITien  come  the  forms,  given  in  the  fprmcr 
Bill,  of  Settlement  and  Wills,  s.  2 1  to  1 55. 

Mortgages  of  Realty,  s.  156  to  197. 

Mortgapje  of  Reversionary  Interest  of  Stock. 

Mortgage  of  Policy  of  AsGfurance,  ^.  i9S  to 
200. 

Mortgage  by  tray  of  fuither  ChfiBrg^>  ii.'fol^ 

Transfer  of  Mortgage,  8^202,  203.  ..    ' 

Reconveyance  of  Mortgage  Property,. s.  204 
to  206.  .       -   . 

Covenants  for  Title  of  Realty,  s.  207  to  219. 

Covenants  for  title  of  Personally,  s.'  22D  to 
2^0. 

Covenant  against  Incambrances'by  a-Mor*- 
gagee  or  Tnistee,  s.  231* 

Covenant  to  produce  Title  Deeds,  a.  23d. 

Releases,  s,  233: to  233.   .  ;,*;,. 

Leases  of  Farms,  8.,236  to  269.  ....      ,  > 

The  Law  Review  advfses  Lord  Brougham, 
whilst  he  bestows  attention  on  ariy'sii|jg<^Sted 
improvements  in  the  bill,  to  r^eet  any^a^K- 
cation  for  time  to  consider  the  ftnbjectv  'r^ow 
this  enlarged  bill,  (more,  than  double  the  ex- 
tent of  ■  the  former,)  has  only  just  been  re* 
printed  with  the  additions.  Are  we  unreason- 
able, in  this  busy  season,  to  request  a  Uttle 
breathing  time  on  the  part  of  the  profession  ? 


KOTES  bN  EQUITY.       ' 
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In  the  case;  of  ^ar/sty. 


^M^ 


'  6  Mad.  &  Gel.  295. 
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Jo/in  Leack^  Y«  Cv  urged  tlifiti  if  trustees 
are  left  at  liberty.,  to  invest  the  trust- 
monies  in  the  public  &tQck;s,  or  on  real 
i>ecuritjr^  and  tlicy^  do  neither, ,  whereby 
loss  ensues  they  snail  be  answerable  to 
t\)&  ee*Cui  fue  Imy^not  for.  t])e  amount 
of  Biacii  wliiQh '  might  lutve  been .  )>ur- 
ehased,  but  for  tlie  prtocipal  money ; — 
for  suppose  real  steoriiy  had  been  tak^n, 
(which  would  have  been  within  the  scope 
of  their  authority.)  tlje  principal  money 
oni^  would  have  bi;eu  forthcoming;  to  the 
trust. 

Such  was  the  decision  of  Sir  John 
Leack  in  the  year  1822. 

Four  years  afterwards,  in  1826,  an  op- 
posite conclusion  -was-  arrived  at  by  Lord 
(jtffbrUi  .M.  K,y  in  HiHiklej^  v.  Sa7Uocfi,^ 


H^reytlteiv^ff  have  Lord  Giffurd  and 
I^ord  Lanffdaie  in  direct  opposition  to  Sir 
Jo/i/i  Leac/i  u\H>n  a  question  of  great  prac- 
tical importance*  With  respect  to  Lord 
Lanffdaie,  it  is  to  be  remarked  that  he 
not  only,  in  Watts  v.  Girdlesione,  said 
that  the  point  was  of  consequence,  but 
before  deciding  it,  he  took  time  fur  con- 
sideration. Nay  more,  in  a  late  case. 
Ames  v.  ParkinsoHi^  he  alluded  to  Watts 
V.  Girdlestane^  and  said  he  retained  the 
opinion  expressed  in  that  case,  and 
thought  it  hail  been  riglitly  decided." 

In  this  contest  oIl  judicial  autlioritj',  we 
are  inclined  to  think  that  the  question  will 
ultimately  be  determined  by  reference  to 
the  circumstance  that  the  court,  in  deal- 
ing with  matters  of  this  description,  has 


whei*^,  executors  having  had  an  option  !  two  objects  iu  view — one  a  public  object, 
10  iuiv^st  QV>ncy  iu  the  public  funds^  or  on  the  repression  ok'  laxity  on  the  part  of 
morlgage,  abttainod  from  doing  either '  trustees — the  other  a  private  object,  the 
tile  one  or  the  other;  and  the  question  i aivarding  of  compensation  where  indi- 
arose  whetfrer  the  court  was  not  bound  tojvidual  injury  has  been  sustained.  Thus, 
cortipef'th'em  to  pkice  the  cestui  que  trust  when  equity  requires  a  trustee  to  disgorge 
in  Uie  same  situation  as  if  stock  had  been  the  profits  of  u  tnule  or  business  in  which 
purchased.  The  court,  though  with  some ,  he  ims  improj>f  rly  invested  trust-monies, 
apparent  hesitation,  decided  in  tlie  affir- ;  it  evidently  goes  beyonxl  the  mere  salisfy- 
macive;  upon  the  principle  that  where  a  ing  of  the  cestui  que  trust.  It  exercises 
breach  of  trust  has  been  committed,  the  |  a  jurisdiction   in  pcenanK     And  it  does  so 


trustee  shall  be  an«%werablc,  not  in  the 
way  whic]i  shall  be  most  convenient  for 
him,  the  trustee,  but  in  the  way  which 
shall  be  most  beneficial  to  the  party  in- 
jured, naii>ely«  the  cestui  qiu  trust.    Thus, 


wisely;  for  if  a  trustee  with  his  eyes 
open  commits  a  gross  broach  of  trust, 
whereby  the  trust  funds  are  lost  or  put 
in  jeopardy,  it  seems  sau'ccly  suflScient 
to  answer  tlie  purposes  of  justice  simply 


where  a  trustee  employs  trust-monies  in '  to  decree  that  he  shall  make  good  the 
business,  he  may  be  made  to  account  not  amount*  It  is  fit  that  he  should  Hoi:  his 
merely  for  interest  at  five  per.  cent,  but  folly,  to  use  no  stronger  term,  undergo 
for  the  actual  piofits  of  the  trade.  The  something  in  the  nature  of  a  penalty.  And 
reaapnings  on  which  Lord  Gifford  proceed- 
ed appears  to  have  been  followed  and 
adopted  by  his  successor,  the  present 
Master  of  the  Rolls.  For  in  Watts  v. 
GirdlestGne^  Lord  Langdule  held  that 
where  trustees  had  been  directed  to  in- 
vest money  on  government  or  real  secu- 
rity, and  did  neither,  they  should  be  an- 
swerable, at  the  option  of  the  eestuis  que 
trust,  either  for  tJie  money  or  the  stock 
which  might  have  been  purchased  there- 
with; fits  lordship  ol}servlng  that  trustees 
%vere  bound  to  make  satisfaction  under 
such  circumstances  '<  in  the  manner  most 
beneficial  to  the  eestuis  que  trust,*'  And 
accordingly  lie  decided  that  they  should 
make  good  to  the  plaintiffs  '*  so  much  bank 
tlaree  per  cent  annuities"  as  the  sums  in 
question  would  have  purchased  on  a  par- 
ticular day  ;  such,  of  course,  being  the 
choice  of  the  eestuis  que  trust. 


this  we  apprehend  to  have  been  the  view 
upon  which  Lord  Giffoi'd  SLni\  Lord  Lang^ 
dale  proceeded  in  the  two  cases  to  which 
we  have  adverted. 

Nevertheless,  we  are  bound  to  state 
that  Sir  James  Wigra/n,  V.  C,  in  Shep^ 
herd  wMouls^  which  is  just  reported  by  Mr. 
Hare,'  has,  after  a  careful  review  of  the 
authoritiea»  adopted  the  opinion  of  Sir 
t/oAit  Leack*  The  case  turned  upon  tlie 
most  usual  of  all  directions  to  trustees  to 
make  investments  ••  in  government  or 
real  securities."  This  direction  was  neg- 
lected. The  Vice- Chancellor  decided 
that  the  trustees  were  chargeable  with 
the  whole  amount  of  the  trust  funds  and 
intercat,  but  beki  that  they  were  not  an- 
swerable for  the  amount  of  consols  or  auy 
particular  security  in  which  they  might 
in  terms  of  the  will  have  invested  the 
trust  moneys.     It  is  due  to  his  honour  to 


^  1  Rna.  14L 


«  6  Beav.  188. 


<  7>Beav«306. 
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give  hisTeafioniDg  ta  lils^own  vflrds, 
remarked,  that— - 

'*  "Where  trustees  are  bound  by  the  terma  of 
their  trust  to  invest  money  in  the  public  funds, 
and  instead  of  doing  so^  vetsin  the  money  in 
tbeir  hands,  the  cesims  out  tnisi  m^y  elect  to 
charge  them  either  witn  the  amount  of  the 
money>  or  with  the  amount  of  the  stock  which 
they  might  have  purchased  with  the  money. 
If  the  trustees  are  not  bound  to  invest  the 
money  in  the  funds,  or  in  any  specific  security. 


Notes  im  BquUjf^^TktJtaw  Student, 


He 


tbere  should  be  any  difierence  oC  opmion  in 
the  decisions  upon  a  pcHot  of  this  nature;  but 
r  am  unable  to  -nrrive  at  a  conclusion  which 
would  have  the  effect  of  charging  tfaia  trustee 
with  the  speei^c  loae  neuHing  fiom}  an  act 
not  having  been  done»  wbibb  partievlaract 
the  traateee  wi^e.not^  ia  the.eaffvtite  ai  their 
trust,  imperatively  b^ond  tado." 

His  Honoor,  therefore,  m  these  circnm* 
stances  of  embarrassment,  made  his  efec* 
sion  to  follow  the  precedent  established  by 
but  by  the  terms  of  the  trust  have  a  discretion  j  Sir  Jo/m  Leath  in  Marsh  v^  Hsmter  ;  and 
to  invest  it  in  various  ways,  and  instead  of  to  disregard  the  siibse<]uefit»  and  «a  i tap- 
doing  so  they  retain  it  in  their  handf,  and  the  pears  to  ua,  more  deliberately  comiidered, 
c«rfttf*^efri«/msist  on  chargmg  the  trustee  („„j,rt^^  ^^^y  bottomed  decisions  of 


irith  tjse  valne  of  some  partienlar  security  that 
migbt  have  been  obtainedi  there  is  much  mor^e 
difficulty  in  dealing  with  the  claim.    The  dis- 
cretion given  to  the  trustees  to  select  an  in- 
vestment among  several  securities,  tnakes  it 
impossible  to  ascertaiKV  the  ameiint  off  the  k>«B 
(tf^any)  #bith  falis  aidseift  to  the  trust  fund  from 
the  omission  to  investi  e](cfpt,  perhaps,  in  the 
possible,  case  of  a.  particular  security  having 
oeen  offered  to  the  trustees  in  conformity  with 
the  terms  of  the  trust.    Suppose  the  trustees 
were  directed  to  invest  moneys  either  in  the 
funds  or  in  the  purchase  of  lands,,  there  would, 
at  a  subsequent  time,  be  no  better  reason  for 
saying  that  the  trustees  ought  to  have  made  the 
investment  in  the  Asnds,  than  ]lhat  they  ought 
to  have  purchased  land.    Unless  some  reason 
can  be  shown  why  the  trustees  should  at  any 
given  moment  have  chosen  one  Icind  of  invest- 
ment rather  than  another,  it  seems  impossible 
to  say  there  has  been  a  default  by  the  trustees 
in  not  having  made  a  particular  investment. 
In  this  case,  I  see  no  greater  reason  for  saying 
that  the  truslees  were  bjound  to  invest  the  trust 
moneys  on  gpvernpnent  security  unless  a  real 
security  bad  presented  itself,  than  for  saying 
that  thejr  were  bound,  to   invest    the    same 
moneys  m  real  estate  unless  a  securitvin  stock 
had  been  offered  at  a  given  price,    Tne  breach 
of  trust  is  in  having  made  no  proper  invest- 
ments—not in  hanng  omitted  to  choose  the 
one  rather  than  the  other.    That  was  the  opi- 
nion of  Sir  John  Leach  in  the  case  of  Morsh  v. 
Hunter.  Lprd  Gifford,  in  the  case  oi  Hockley  v. 
jBflfi^ocAr,  decided  otherwise.    In  the  latter  of 
these  cases,  however,  the  former  was  not  cited ; 
and,  judging  from  the  hesitation  with  which 
the  court  made  the  order,  it  appears  probable, 
that  had  Marsh  v.  Hunter  been  cited,  the  de- 
cision would  have  been  different.    In  Walls  v. 
GirdUstone,  the  same  question  came  before 
Lord  Langdale,  whose  decision  was  in  accord- 
ance with  that  in  Hochley  v.  Bantoch,    My 
own  strong  impression,  for  the  reasons  which 
I  have  stated,  is  in  favour  of  the  view  taken 
m  Marsh  v.  Hunter,    I  cannot  see  upon  what 
principle  the  court  is  to  charge  the  trustees 
with  an  accidental  improvement  in  vali]\e  of 
one  of  the  several  securities,  where,  they  are, 
not  bound,  in  the  execution  of  the  trust,  to 
select    that    particular, sepurity  rather    than 
another.     It  is  much   to   be  regretted  that 


Lord  Vifford  and  Lord  LemgdHi^. 


THE  LAW  STURBNT. 


No.  a. 

aUESTIONS   AT  TM*   KKAMIXATrOk*. 

Trinity  Term,  tM6:  ' 

EaUITY^  AND  PgACTIGE  OR  THft  CoURTS, 

•What  is  the  jurisdtetran  of  Cqurts  oCEKfoJttf, 
as  distinguished  from  Ecde&iiastical  Courts  wiui 
re8|)ect  to  wills  ? 

Will  a  Court  of  Equity  interfere  in  all  or 
what  cases  of  breach  of  covenant? 

In  what  manner  should  proceedings  be  taken 
on  the  part  of  married  women  and  infahts  re- 
spectively ? 

If  a  trustee  invest  part  of  the  trust  property 
on  a  security  not  within  his  anihority,  and 
make  a  profit ;  and  in  other  like  investments 
sustain  a  loss,  how  is  the  account  to  be  t^en  ? 

State  some  of  the  instances  in  which  a  Court 
of  Equity  will  grant  an  injunction. 

In  what  cases  may  a  bill  of  discovery  be 
filed  }  and  what  is  the  rule  in  such  cases  with 
respect  to  costs } 

What  are  the  necessary  proceedings  to  bring 
a  defendant  before  the  court  ? 

State  the  several  modes  of  defence 'which 
may  be  resorted  to  on  behalf  of  a  defetidafktt. 

What  steps  can  be  takento  corop<rf  ia  plain- 
tiff to  proceed  to  a  hearing  ? 

Has  there  been  any^  and  what  recent  ehaoge 
in  the  form  of  afBdavits  in  Chancery  ? 

How  is  the  time  for  puttmg  in  an  answer 
enlaiged  ? 

If  a  defendant  do  not  appear  in  due  time» 
what  proceedings  can  the  plaintiff  take  ? 

Can  parties  be  served  with  process  out  of  the 
jurisdiction  of  the  court,  and  bow  ? 

State  the  general  course  of  proceediog  in  die 
master's  offiee,  in  a  suit  against  execotom  or 
admimstrators^  by  a  legatee  or  creditor. 

Is  there  any,  and  what  recent  altenAlon* 
made  with  regard  to  the  allowance  of  coste  be- 
t\yeen  party  and  party  ? 

Bankbuptcy,  and  Pra^jtxck.  of  th* 

Courts* 
State  the  several  proceedings  neee^saiy  to  be 
Ukm  in  obtaining  and  suppoiting  a  fiat } 


TI^£MSitdM^M^f6dikr(fLaityer8,  ItT 


Are  ihaw  «Dff3  aod'ti^ar'^elyto  irliloli«aifnii6l 
deemed  MiSeMlttto  Mpflottf*  iliit  I 

ta  tbe^buikeoptlfttn?  » 

Agunn  #lutf:ph)0Mdliig«,  and  to  whom  eem 
afl  apperi  b*  ^ode  ki  btntamptcy  ? 


jdi^,  and  reeeared  the  Qaeei/s  pardon,  a  cooi- 
petent  witness  ? 

Can  a  husband  and  wife  be  witnesses  for  or 
ftgainst  each  other  in  criminal  courts,  and  are 
there  anV  or  what  exceptions  to  the  rule  ? 

Can  me  ifrst  wife  of  a  man  be  a  witness  on 


A  ml  of  ttdiang*  drawn  or  accepted  hf  the  his  indictment  for  bigamv  ? 
bankmpt,  beccttiiig'  due  cfftet*  the  fiat  is  Is  a  witness  entitled  (on  criminal  proceed- 
itsaed,  wha(  course.nnut  the  holder  of  the  bill  in;^)  to  be  paid  for  his  loss  of  time  as  well  as 
adwt?  jhis  efpenses  ? 

'  l9  ttere  any^  and  what  jurisdiction  in  bank- 
itrptcy  over  a.  joiht-stock  company  neglecting 
WpayitsdJ^tta?     ' 

By  what  mean^  «inee  the  abolit&oii  of  arrest 
A>  mesne  process,'  can  a  compulsory  act  of 
kmkniptcvt  be  ostabliahedaBBinst  a  trader  2 

From  what  UabUitie»is  a  banknipt  discharged 
by  his  certificate  ? 


ANECDOTES  OF  LAWYERS. 

The  Law  Review  of  May  contains  several 
articles  of  biography.  Besides  an  ample  re* 
view  of  Lord  CanpbeirB  Live»  of  the  Chan- 


Onwhat^g^powds  can  ^hankmpt's  certificate  cellors,  we  have  recollections  of  a  deceased 
be  opposed;  and  before  whom,  and  how?  Welsh  Judge;  and   Memoirs  of  the  distin- 

Is  Aere  any,  and  what,  protection  to  pur-  .j^^  p  j^  advocate,  M.  Philip  Dupin; 
ebasen  of  property  fronrthe  bankrupt,  after  a  K"»**«^  *,  «r  ,..!!!/  ^  w  ,^  Vm.! 
secret  ad  of  hanlmptay?  ^wd  oC  the   Ex^ChawxUor  M.  Mol^.     The 

Have  the  cmnmiasio^ers  in  bankruptcy  any,  articles  on  the  Bar,  the  Benchers  and  Ae 
and  what,  jurisdiction,  under  a  recent  statute.  Judges,  and  on  Bavarian  Criminal  Procedure 
overjjersonetiotin  trade;  and  what  relief  ckn  i^^  Remarkable  Trials,  are  also  of  a  popular 
"•Hi^fthTtrS^f  *e  l«akn,pt.ve.t  'd^-.-.  The  otW  «ticle,  *re  on  the  Ujr 
in  bis  assignees ;  ana  are  there  any,  and  what,  of  Estates ;  Codification ;  Practical  Use  of  the 
exaeptjons to 4he  general-rule?  ! Roman  Law;  Cases  for  the  Proof  of  which 

Must  any,  and  what,  proceedings  be  taken  t^^^^  witnesses  than  one  are  required ;  Law  of 
byasBgncea  before  cooMDencing  an  action  at  ,  n^Ait^r.  Rnr4«n.  nn  T^nd  and 

law,  or  a  suit  in  Chancery,  «•  befo«  referring  ^^^^"^  ""^^  Creditor ;  Burdens  on  Land  ana 
a  matter  in  dispute  to  arbitration  ?  I  Conveyancing  Reform ;  with  Selections  of  Ad- 

How  are  pi>oceediog^  in  bankruptcy  rendered  judged  Points, 
adfflissihle  m  evidence  in  an  action  or  suit,  and  ,     ^g  ^\^  ^ml  ourselves  of  the  Welsh  Judge's 
vheq-is  auch  evidence  conclusive  ?  |  iUcoiiec*w,«- .  _ 

What  ia  tlie  course  of  proceeding  by  acre- 1  **«^*'**««^"»'     •     • 
ditoi}  who  hold*!  a  mortgage  ?  I     "  Another  circomstmce  connected  with  the 

n  ^  r%  [administration   of  justice  in  Wales  was   the 

UiaiiNAL  Law,  an©  Proceboinos  BK-U^flygnpgj,fpj^rHcular  counsel-not  over  judges, 
FORK  Jt;si*iCB8  OF  TUB  Pbace.  \  f^^  that  is  connnou  enough  in  England— but 

What  is  a  common  nuisance,  and  how  are  I  over  juries.  Few  persons  ever  obtained  rtiis 
petfDBs  coiamiitiRgit  prosecuted  ?  influence,  who  were  not  Welshmen,  and  few 

Is  a  private  as  well  as  a  public  nuisance  in- !  Welshmen  ever  obtained  tlie  influence  of  John 
dictable  ?  '  Jones  of  Ystrad,*  for  many  years  member  for 

How  is  a  BUiaance  remedied,  and  is  the  re- '  Carmarthen.  He  was  a  man  of  great  natural 
medy  the  aame  as  to  all  nuisances  ?  1  ability,  although  not  of  very  cultivated  talents. 

What  summary  remedy  is  there  against  tres-  He  had  considernble  property,  but  chose  to 
passes  in  aearch  of  game  ?  practise  as  a  barrister*  on  the  circuit,  and  thus 

Who  may  kill  game  ?  kept  up  and  extended  his  fame.    He  knew  niost 

For  what  oflfenca  will  a  criminal  informmtion  of  the  jurymen  by  sight  and  name,  and  they 
be  allowed  !  all  knew  him;  he  could  talk  Welsh,  and  he 

State  the- mode  of  application  for  a  criminal  did  not  hesitate  occasionally  to  throw  ma 
information,  and  within  what  period  it  should  Welsh  sentence  or  two  in  the  roiirse  of  his  ad- 
be  ina^e!  drcssi  His  power  of  obtaining  verdicts  was 
In  what  caae  {s  the  confession  of  a  prisoner  almost  unexampled ;  and  on  one  occasion,  it  is 
"  a  fact  beyond  dispute,  that  a  jury,  instead  of 
finding  for  the  party,  plaintiff  or  defendant,  as 
the  case  might  be,  for  whom  Mr.  Jones  was 
counsel,  brought  in  a  verdict  *  for  John  Jones.' 
•«  Speaking  of  a  great  power  of  obtaining 


rejeeted  l^  evidenoe  against  him  ? 

k  Ihe  declamtion  of  a  person  dying  or  be- 
liering  himself  dying,  in  any,  and  what  casee, 
no^jfMe  in  e\*idence  i 

Inan  indictoouont  for  penury  in  an  answer  in         ^^ „  «    ,    *      ,        i_    xiri  t 

Chancery,  what  evidence  should  be  Riven }  verdicts  naturally  reminds  me  of  another  Welsn 

On  an  indictmept  for  penury  committed  in  Circuit  friend,  and  indeed  judge,  my  witty  and 
an  to^er  in  Chancery,  with  what  partkular  lamented  colleague,  Clarice.  No  man,  I  believe, 

object  is  the  handwriting  of  the  defendant  to  it ■ ■ ~* 

pAffBif-     ^'i  .1     »  «'  Subseouently  M.  P.  for  Carparthcnihire. 

U»^mm^9/hm)Um  Bew^  eentletDd  of  per-  He  died  in  the  year  1842." 


iGd. 


Antcd€fte$  qf  Lawyers. 


was  a  greater  verdict-getter    than  Nathaniel  |  in  a  fit,  and  eonie  said  it  wa«  apo|>lectic,-r-but 
Gooden.    He  positively  would  not  be  refused,  j  privately  Clarke  heard  it  was  epileptic,  *  My 


I  hare  heard  of  him  on  his- circuit,  the  Midland, 
as  almost  unrivaHed  in  this  respect.  Bi\t ,  <^er- 
tain  it  was  not  by  his  depth  of  law ;  for  it  was 
told  of  him,  that,  at  a  constAtatidn  onc^,  'Sottae 
one  said,  *  Oh,  sir,' they  *■  fthd  d«lendant8)'^'say, 
it  is  a  remitter,' — *  Oh  !  the  scoundrels,'  (an- 
swered he,)  'they'll  say  anything.'  He  was 
one  of  the  roost  consistent  biffh  ,c^ur.duiien 
and  high  Tories  I  have  ever  known.  When 
men  quitted,  as  rarely  happeo^4  i^  th^sia  ■dtiya, 

4.1.^    'P-v-,_.     — *_-       r^l_-.1 1  J 11..    1 I 1 A 


as  if  they  had  committed  some  horrible  and 
atrocious  offence,  which  he  could  not  screw  up 
his  mind  to  b6Ii*e^•e.  But  When  the  change 
happened  to  be  in  the  opposite  direction,  and 
any  one  came  "over  to  the  Tory  ^ide,-Trothing' 
could  be  mer4,4)la/cabjl«^,iMor|  he jtceaXed ikm^ 
widi  &  kindly  end  <kiciAtri&grag  aspect'  as  men 
who  saw  the  line  of  their  duty  and  foJiQwed.it, 
"  He  was  great  in  the  Exchequer,  his  own 
walk,  where  he.  really  was,  as  it  were,' the  cock 
I  have  seen;  him  sitting  by  his  j'm»4W»  WeUon, 
who  had' ^ut  some  utterly  illegal  question,  as, 
"What  did  you  hear  tfiie  tttah  say  aboot,  what' 
he  had  heard  in  the  neighbourhood  of  tbe  gang 


lord,''«aid  Ke;  *  it^rf  brtly  epilepsjr,— the  mttst 
answer  the  question,'  as  if  the  courts  had  taken 
a'  disfinction  between  'apoplexy  aAd  «piiepsy.  . 
'  '^  Itk  mjr  eafrly-^^y*  on^fhfe  liioftliera  circuit, 
<M*^^c1t^rttt,  as  we  h^  tof  tenft  n,'»feFtt  #&8  in 
trtftb'ei]tMt<td  nearly  affi  th^  res^ptift  tg>ytt»cr;) 
I  remember  onee  a  certain  Will  Lanmrflttf  ««- 
ori^pnid  ^  .soifu^  respects,  and  (h^u  ^Sta* 
greeabfi/  He  waS  excessively  ftotiii  being 
^^p^fd  6*01^  ,Ui^;cclfibrated  secretnrf  oC  the 


the  Tory  party,  Clarke  woi(i(J  really  look  aghast  j  treasury  in  King  William's  timef  bftt.  He  pre 


tentled  to  no  knowledge  whatetef  of  finance 
beyond  that  pf  i;ommon,>  arithtw«fl<?  -^  the 
plainest  proposiuoDff  of  .whioh,  WhireVfti'bc  ^irtw 
quite  ready  t0  dispute,  if  any  yottnket  should 
"venture  in  his  presence  to  give  aCi  (f|i^nioa  that 
t#v«4p.^|womadefQar.  MHH.^tnpfJf  WW. fog- 
ged, roCi^lH  and  ii-riiable)  Ada  he  ioa^m.  plea-, 
sure  in_  both  saying  anddojng  ill-natuued 
things,  whenefore  when  thi  wags  of  bur  "Bar 
chose  to  j*lay  a^trick  en-floiwilli  (©E^«8'*fce 
called  it,  ^rari  their  base  hj[ifnC)iir  on  hM/X^T 
sending  him- two  briefs,  obii-iti  troverrM  aa 
estate,  the  other  Hi  ej«rrtWHl't  .for  title  ^^jdi, 
^^Vill  Lowndes  re4dily  kht  ^it  niva%MtiM 


Clarke ;  ^  we  ahva^^s  put  that  question  here.'  tliat  of  an  attorney  said  <to  live  at  //imb<oiq7). 
However,  my-  Ijord  Chief  Bi*i6n' allowed  it  not,  ^  North  Hiding.  The  conspirators,  well  picwn^, 
and  then  wt  «a«W;CIarke'6  eyej3  upllftAJ,  Aod.hls  mar)c^d  hl^j^UiJip^po^nt  apd  s«lf-saf$c^e(ia;>>t;, 
hands  throtvh  up,  as  rf  the  spirit  of  improte-^faild  how  hepressed  through tliecrowd  vli-liiaef- 
raent,  and  reform,  and  innovation,  and  any 'less  jtinloVs,  regarding  theth  with  tbraj^jfap^sijti. 
*  thing  most  abhorr^  of  Tories/  bad  at  length ,  It  was  all  but  expected  he  would  c[lait2i[lMiig 
reached  the  place  he  had  hoped  was  sure  to  be  from'Sotft^  hader,  and  n^heo  he  -war-flftlst^rfd 
:h  inroads,--tbe  benc'ilip  sjcjl^  vip^tow^r^e  L^w,  aprlvy,  lfftot';^||ij|m% 


the  longest  free  ^rom  such  u ,    -^,  -,,.^  . ,  ,^  .^.-,.,  .^^  —  ^,  ^,  ^_  ,  _  ^_ , . , , .  ^,,^v^^  ■ 

of  the  Kxcheqnen  ^  to  tho  jest.the  whisper  ran  round  our  table^Aat 

*•  Clarke  had  a  certain  kind  of  commbYi  sense ;  he  had  asked  a  bag.  Jt^??;.^p^e^'eri'^gS^*6, 
which,  setoff  by  his  great  warmth  of  manner !  he  only  was  mentioning  Ui«  (Vinous  point  wnich 
and  fine  portly  figure,  gave  great  weight  to  his !  arose  upon  the  case  of  Hox  v.  Gn?/,  in  which 
words,  and  wells  upplied  the  place  of  a  more 'conversion  of  a  frbeliold  was  alleged;  and  Law 
finished  eloquence.  Any  approach  to  a  plea- '  said,  the  point  being  new,  he  recommeBded^iim 
santr)j  he  was  very  far  indeei^.fpam^evef^nHdt^  :,tp,cqpsult  ^^fl^Larpb,  who  had  been  his  pupil, 
ing;  it  would  have  detracted  Wm  the  perFe6t ;  and  was  a  sound  lawyer  as  well  as  a  good 
seriousness  with  which  he  everenterediin^Qbil'  plfii^tj^^f',  >.,To  Jemmy's  annoyance,  the  records, 
client's  case:  very  different  from  Vaughan,  I  if  ever  entered,  were  withdrawn,  and  he  knew 
who,  not  merely  when  called  upon  to  laugh  thetthe  real  extent  of  his  good  fortune  only  from 
adverse  case  of  the  plaintiff  out  of  courQi^hHf  Ibftiitforney-general  o^  the  circuit  at  the  next 
also  when  of.  counsel  with  thq  plaiptiff,^  would  grand  night  at  Lancaster, 
often  perform  that  office.  Yet  datke,  Mall  un-  "  Ono  fiig^t^  w^y  hapfi^gi/esS'iMlkiade  by 
intentionally  to  create  M^l^kvigbk.ppdii^t.  VEf^  Lownd3s.  Old  Raine»,J(iuCh{er  of..n\y.|5:^llefi^]^ 
fond  of  any  sUch  tCfstimony  to. his  .|i^Wf rs,  Jonatlian,  and  of  Dr.  Muthew,  was  a' country 
would  now  and  then  make  his  audience  merr)' '  schoolmaster,  bu*  of  respectability,  aild  having 
without  meaning  it.  As  when  the  counsel  had  given  up  ^srhpc4- keeping,  h^  been  raised  to  the 
been  pathetic  on  his  Ojrphan  eliant  a  hard  lot, '  summit  of  his  ambiUon  by  bei^.  pjiil  in  the 
^Gentlemen,'  said  Clarke,  'why,  lam  myself  an  cpt^ij^ij^^f}. , ,  ;(Iq.  ^-a^  as  crusty  ofttepper  a^ 
orphan,'— he  was  seventy  /oad.^ye^s.olditn  i  IJowndes  himself,  but  had  less  of  a^enUeman 
'People's^  fathers  aad  vt^iherB.^-aniaot  li.vc  foif  in  hi*  manrjfr...  Lo\yo4es- hapueptd  tb^iMjiie 
ever.'  No  on9«A0i  doul^l/Of  the  pat^bas-  vailed  into  a  box  at  the  theatre  in  YofK  ;f  ^rc  ^Bame 
before  being  suddenly  dissipated  by  this  unex- '  had  pw^ped  the iplacepf*th'ef lady  9;i  t^,wa^4es*^ 
pected  sally,— not  of  h«)«i^Pi  bi*t:^of  <qiaf^  i  arm,  whereupon  a  dispute  aro,s/^,,i^.the  coi|l^ 
anger  at  any  pathois  bfiWtig  becw  iiptported .  iatq  whicU ,  iisi^e  satn^n^hat  rpugaly  af  ked  Lowndes 
the  cause.  Soi)4i^i4i,mt|>.ea9>  wi|4>m  he.,was  'if  hef,,)(Qeiir  ,w))q  h^.vas  ^eakiog/to:' 
pressing  with  his  angry,  and  oftentimes  scold-  Lowndes  )ii^.  not)  il^^  leas^  kncwied|(e^  ^  the 
ing,  cros8-examination,#«fjklenly<lropped.4o«r9  kind,  nor  the  Iistfis^  9.are  a^piit  the  ioatter,  and 


Circuit  of  tie  Jadffm.^Atlornejfs  to  be  Admitted. 


\cg 


he  quickly  made  vanrex-r-*  i^o,  iD4«ed— bii| 
from  your  manner  I  fiibould  not  wonder  if  yov 
were  a  sulky  fellow  of  a  justice  whom  they  call 
OldRainc/ 

*'  The  first  ticoa  the  ex»«choolnui«ter  sat  in 
jodgmrnt^  a  man  was  Uied  before  the  sessions 
for  robbing^^a  hea-roost,  and  acquitted  for  want 
of  evidence  against  him*    I'he  chairman  was 


ordering  him  to  be  diic^aigfd  .as  a  matter  of 
course;  Wt  Kaine  fiaidrihoi^'^he  fully  agreed, 
y«t  he  conceived  it  would  be  i^S}|  te^have  him 
firsit  wbipU  The  other  ju$ticeii  repressed  this 
ebullition  of  proferaional  aeal^jmn  explained 
the  difieren.ce  between  juatioes  and  school- 
masters in  respect  of  whipping." 
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ArfOR??EtS  TO  QE  .\D.\iirrEp, 

^ickaelmae  Tern,  1646. 


iQifcni'<  Vvnrft; 


Ckrk^  Names  and  ResUfevUiee* 
A yrc,  iohn,'jiin.,  Bristol        .    ' ' .    '    V 

AaKley,  "William  Edirard,  S,  Elitaheth  Street, 
woiiipton;.  Newark*tipon-Trcntj  and 
H,  tlt^Q^ii  Terrace        »        .        . 

AtkdMti,  'Wmi  Bfc&Brtson,  tia/Greiit  Portland 

.^rb|iuige,  Jamei»  35,  i>btvn&am  Rokd;  Keir 

'  *'^ortIr  Road    .        .    •    .   -    . 
Aii^iriMWii  Weir,  J.StaflbnJ  Pliice,  RtilHco; 

Ada!*^  *ft*Atr»-S^^,'Sbixpiarnriitoft  mfMi^s' ; 
.    ;WiS^«rcj*?andSt61ceG^bner;        i 
Brooksrf  TTiiteai;'  l^Iiot^r  Cafthorpe  Stf ejtt  j 
Derby ;  ani  Btfrtoil'bn-Trcnt ,        .- "    . 


.To  vhpni  ArUcted,  Assign^d^  4  c^ 
-  Francii  G.  Shcrrard,  Bri^l 

John  Would  Lee,  Newark 

Chiirks'Fearaon^  CttOdhall 
J.  Croaland  Feriton,  HnddersMd 
John  Stevenpon,  Kittg*8  Road 

•Chii^leti  Bardstrrtl,  iittrpool 
Chark*  M'fehfehnet^e,  T-dtnew 
<Georg«  Hcnsman,  Basing  Lane 

Franeift  J^siopp/Detty.f'       '•'' 
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170  ^AUQne^aiob&4dmUfd^ 

Bidhop,  Robert,  liskeard        ....  John  8ai|fent,  Lbkeard 

Bell,  Richard,  Kingfton-upon-HuU         .        .  John  Thorney,  Kingston-upon-HuU 

Bro^^Ti,  Thomas    Aujftt^tus,   16,   Blandford 

Street,  Portman  Square ;  and  Tonhridjce  .  William  Hartcup,  Bungay 

Boddington,  Geoive  Lester,  Kidderminster     .  William  Boycott,  jun.,  Kiddcrmihster 
Boykett,  Thomas  fiebbcrt,  1,  Belinda  Terrace, 

Islington         .        .        •        .        •        .  Edward  Smith,  Chancery  Lane 

Bremridge,  Thomas  Juhus,  7,  New  Ormond  Henry  Melhuiah  Ford,  Exeter 

Street;  and  Heavitree       ....  John  Mitchell,  Wymondham 
Beck,  John  Grant,  3,  Judd  Place. East;  and 

Cambridge      .        .        .        .        .        .  Charles  Pestell  Harris,  Cambridge 

Barton,  William,  59,  Gloucester  Street,  Queen 

Square ;  and  Manchester        .        .        .  R.  Meadowcrrft  Whitloijr,  Manch«9ter 
Biddies,  Joha  Henry^  2,  Portland  Place,  Cam* 

ber^rdl Edward  Barron.  Bloomsbury  Square 

Berry,  John  Johnson,  Stoke-upon-Trent         .  John  William  Ward^  Newcaatle-under-Ifyme 
3aker,  Frederick,  39>  a,  Curzon  Street,  May 

Fair;  and  Derby     .        .        .        .        .  J.  Blythe  Simpson,  Derby      ,                  j. 

Brumell,  Francis,  27,  Perceval  Street,  North-  G.  Brumell,  Morpeth 

ampton  Square ;  and  Morpeth         .        .  John  Stevenson,  King's  Road                .  ,   i 

Barton,  Samuel  Milner^  ^9*  Gloucester  Street ;  . ; 

and  Didsbury          .        .        .        .        ,  Thomas  Higson,  ManchastCT 

Blackburn,  Samuel  Render,  Leeds          .        .J.  Blaekbum^  Leeds  ,  i 
Bruce,  William>  81^  U^ton   G«iden;  and 

Leeds     .        .        ,        .        .        .        .  Richard  E*  Payne,  Leeda , 
Brabner,  Samuel  Peeling,  15,  Clarence  Place, 

Kentish  Town;  Staple  Inn;  and  Liver-  Samud  Brabner,. Liverpool 

pool .  Edward  Chester,  Staple  Ion 

Bowes,  Richard,  II,  Serjeants*  Inn,  Fleet  St ;  *, 

andSoulhwick        .        .    •    .      ,.        .  Robert  Brown,  SunderUnd.    .             ;i 
Canning,  Walter,  Belle  Vue,  Haadan'orth, 

near  Birmingham    .        .     -J*       ...  WiUiaia  Fdl(nrfiS|4ua.,  Qudky            i 

Cttttell,  Christopher  William,  1,  Brunswick  .  ^! 

Row,  Bloomsbury John  Orde  Hall,  Brnnswigk  Road   • 

Clarke,  Robert,  jun.,  5,  Albion  Place,  Hyde  Robert  Clarke,  Bath                               v. 

Park  Square;  Duke  Street;  and  Bath    .  Edward  King,  Bath                            .....,; 

Croasnan,  William,  56,  Swinton  Street,  Gray's  ^^.^ 

Ion  Road;  and  Berwick-i^on-Tweed    ;.  Thomas  Gilcbpst,  BerwJek-ijppn-Twee^^^    .,> 

Cooper,  Charles  Sidney,  Lewes       •       •        •  Thomas  Cooper^ iLewes   '  '                 .         .,> 

W.  D.  Cooper,  Lewes  .  ■/_     ;, 

Croft,.  John,  3,  Jordan's  Cottages,  Lambeth    .  Frederick  Smith,  Basingh^  Street       ,^^  .^^;; 

Cooke,  Robert,  3j  Wilmington  Squve;  and  Francis  Stanier,  NewcastIe-under-Lfae,-j 

Symond's  Inn W,  A.  S.  Pembcrton,  Symond's  inn."  ^.,jr^f 

Cartmale,  John,  Lichfield        .          ,     «        .  Edward  Wyatt,  Llchaeld  an4  WhiUin^$(i|pi 

Thomas  Hodsoa^  I^bfietdiand  Wl^tuij^i^ 
Chad  wick,  John  Nurse,  3,  Clueen's  Square ; 

and  King^s  Lynn  •      :  .^Boy»  R<  Aldiuim,  Kiafi^  Lvnn 

Crosse,  John  Macartney,  8,  Nelson  Bquare;  Adam  Taylor,  jun.,  Norwich 

and  Stowmarket J.  Bayly  Ransom,  Stowmarket 

J.W,/Fk)wer,  tiJetidaireflfc     iM/.VCA 
Cole,  George  Henry,  3,  Manchester  Tenracci 

Livcrpoal  Road       .        •        .        ...  John  Piatt,  Church  Court,  Clement's  Lane 

Campbell  Robert  Murray,   II,  Bell   Yard,  John  Brewster,  Nottingham 

Temple  Bar ;  flnd  Kottingbam       •        .  .     G.  M.  ikiwkffp  Nflt>i»Biii«i;ra^y 

Greorge  Hopkinson,  Nottingham 
Dodd,  Edward,  46,    Swinton    Street;    and 

Warwkk         .                                .        .  Thomas  Morris»WaDvick.^ 

Dallewy,  John,  13,  Bourerie  Street,  Fleet  .  .*. 

Street;  and  Bridf^north  ....  M<.  Hey  wood  WilUain^,.Bri4gnpcth        '>...,.. 

Davies,  James,  18,  Rc?er Straet,  Pentonville;  .   ^,    i    . 

and  Hereford  .        •        .        •        .        .  Thomas  Evans,  H^i^ibrd                 .    /....,;. 

Dain,  Horatio,  8,  Walnut  Tree  Walk,  Lamlieth  W^iUiam  Leake,  Devppmire  SM'^\    .^    ,^y.  J 

Dart,  Philip  Francis,  Saville  Place,  New  Bur-  .        ;;   x 

linttton  Street         .     •.        .        .       ^  WiUiams  H.  Brabaut^  Sav4):ie;P]«^-(..x\V.    n 

Dixon,  Ralph,  5,  Baraard^  Inn ;  Gower  St ;  Thomas  Brown,  NewcaAtle^uiMiVv&pf  j«{^>  t  > 

and  Fumwral's  Inn  .        .        .      f        •  W.  Cheek  BpusfieU,  .Gi^'i.JjiML^ 

Davies,  John  Pryce,  25,  Cranmer  Place,  Wa-  CWles  Thomas  Woosna^i/WAPSf?-  mm    ' 

terloo  Road;  and  Welcbpool    .        .       -  .    Joseph  Jonef,  \\>lc^|^l  .,ow  ...» rj.    -   r 


Atimmfgio  he  MMM.-^AnafyHcat^at  of  VoHt.  17t 

Dowson/John,  3,  Sebbon'i  BoUdings^  Vp^r 

Street, 'Mn^n      .        .  .        .  William  Pringle,  Ittnff's  Road,  Bedford  Row 

Deaborough,  L.,  jun.,  Groye  Hill,  Camberwell     L.  D^sborovgn,  Sise  Lane 
Dimsdale,  Frederick,  17*,  Cletocht^a  Inn ;  and 

Hadky   /      .        .        .        .        .        .  W.  Bofradaile,  King's  Arms  Yard 

Driffield,  CJharles  Edward,  53,  Frederick  Street. 

Gray's  Inn  Road     .        .        •   .    .       .  W.  W.  Driffield,  Prescot 
Dobineon,  Henry,  14,  Atoton  Street;   and 

Carliele 


Doignan,  William  Henry,  Walsall . 
Dttfty,  Richard,  K^ttingbam  . 


W.  DobinsoD,  Carlisle 
George  B.  Stubbs,  Walsall 
Geoi^e  Rawson,  Nottingbam 
Cbai-les  Bntli  n,  I^ottingbatn 


Edward  Swinbome  Chalk,  Chelmsford 


A.  Daintrey,  Petworth 
Alfred  S.  Crowdy,  Swiddon 
W.H.  Smiib,  Bedford  Row 

William^Btwood,  Rallfkx 
George  Leeman,  York 

George  P.  WVagge,  fiirmihgbam 


Duffield,  William  Ward,  9,  Felix  Terrace, 

Liverpool  Road;  and  Great  Baddow 
Daintrey,  Adrian,  21,  John  Street,  Bedford 

Row ;  Kew  Green ;  Turnbam  Grten ;  and 

Kenton  Street  •        .        ^        •        , 

Deere,   John  Morgan,  2,  Frederick  PUce, 

Gray's  Inn  RiMid 

Eastwood,  A,  Greenwood,  Todmorden ;  Hali- 

EWefs,  Thomas  Willlami  York       .        \      . ! 
Fowler,  James,  24,  Great  Ormond  Strttt; 

and  fiirmingbam     ......  „               

Ford,  Henry,  22,  Mount  Street,  Grosvenor  John  Geare,  jun.,  Ejceter 

Square ;  and  Exeter        .        ....       ,.  John  Elliott  Fox,  Jlnsbury  Circus 
Foster,  Lambert  B„  jun.,  Alfred  Place,  Black- 
friars;  and  Norwich               .        .        ,  Clement  William  Unthank,  Norwich 
Fenwick,  John  Clerevaulx,  33,  Stanhope  St.„ 

Re;r<ent'8  Park ;  Queen's  Street  Place;  John  Fenwick,  Newcaatle-upon-Tpe 

and  Camberwell Hugh  Shield,  Queen's  Street 

Fiske,  Edward  Brown,  6,  MontpcHcr  Street,  R.  Fiske,  Beccles 

Brompton  y  and  Kessingland.  .        .       ..  R.  ^;  ^Bumoughes,  Norwich 
Freston,  Williain  Antony,  ri,'Budklogbam 

Street;  Daglingworth ;  and  Cirencester  .  Charles  Lawrence,  Girenceattr 
Gundy,  Frederick  Walter,  '^,  Great  Ormond 

Street.;,  and  Exeter  .   .....  John  Hull  Terrell,  Exeter 

Greenhsdgb;  James,  Bolton-le-Moorb'     .        •  James  Cross,  Bolton-le-Mooi:s 

Green,  Robert  Yeoman,  2S,  Tavistock  Pkce;  «, 

and  Neweastle-upon-iyne       .        .        -  Armorer  Donkin,  Newcasfle-upon-Tyne 

Gordon,  WiDiam  Plerson,  13,  Featherstone  Thomas  Hartey  Kougb,  Shrewsbury 

Bmldihg^ ;  Shrewsbury  .        .        .  ,     .  Edm.  Boyle  Church,  Southampton  Buildings 
Gates,  ChriatdffbeT  HiU,  6,  ft-eaeHdIc  Street, 

CWtf  silttW  Roid;  G^tnlham  .  '      .        ;  George  Kewney,  Grantham  ^     „    ^ 

Grant,  Greav«8  Tetley,  Bradford     .        .       .  Johnson  A^Unsgn  BueBeld,  Bradford 

fVtteiMMAiderdFlliis'Iial^ttillbe  given  in  our  next  number.] 


ANALYTICAL  MGiBST  OF  GASES. 

nnPORTED   IN   ALL  THE   C0URT^9  . 

m:  PtEADlNOS^ 

ABAnVMIltil'. 

1 .  limi^jn/hder.  —  A  plea  in  abatement  for 
non-joinder^Aottld  phky  judgment  of  tht'wHt 
and  declaration.  It  is  not  necessary  to  demur 
specially  to  a  defectit^  pl^  ito'  abM^men^ 
thniu  r.  7%tM^on,  3'D;&'L.^5;  S.  C.  14 
M.&W.  161.. 

2.  Aitwnefi^  jfiritnliffe.'-^y^s^ijieaiM^ 
decbratiopC  6nt!lfe  money  eotmtfr,  the  d^fefndant 
pleadeif  in^tem«nt,'that  he  Was  aU'  attorney 
of  the  Cottlt  nf  Qneen'18  Benth,  cdncludrng 
wiOi  a  verification.    The  plaintfff  replied,  that 


the  defendant  was  also  an  attorney  of  the  Court 
of  Bflieheqaer,  oonehiding  with  a  verification  : 
Held,  on  general  demurrer,  that  the  replication 
wfaajfooditi  substance.     ' 

SembU,  thai  both  pltos  and  replication  should 
have  concluded  with  a  verification  by  the  re- 
cord.   IVayMi  V.  FieetiDOod,  3  D.  &  L.  65. 

ADDING  COUNTS. 

See  Reversion, 

aruitbatiok. 
See  lenmhleplea,  2. 

ASSAULT. 

See  Libervm  ttnem^ntum,  2. 

AS8UMVB1T. 

1.  Jlkf^aHfm  o/regtieW.-^On  a  general  pro- 
lAfse  to  ^  a  certain  act  on  inquest,  or  within  a 
reasonable  time  after  request,  the  declaratioa 


m 


AnAfy^cal  Digeii  ofCa$est  Commom  Law  CmrU, 


lisitst  *8how  tfikt  a  teqftteel  lias  b^efPlnade*  un- 
less ciiruttt«^dce»  ai^  Hhennfn  wHIch  l«yider  tlMi 
perforrhsttice  of  the  cd^trset  •  iuipbsftilAo^  ink 
which  cade  the  allegatibW  of  Veqii^Bt  be^odieg 
unneceesaiy.  *•'    ''    1 

A  dcclaratiioti  for  t)readi  of  prdmlse  6f  nAr- 
fizge  alleged  a  promise  to  marry  within  a  rea- 
sonable time  after  reauest ;  and  that  fhei  de* 
fendaut,  after  makit^g  the  pr^miees  had  married^ 
another  person,  not  stating  6he  was^then  al'iTe, 
and  not  alleging  that  any  request  to  inai^lMd 
been  made  by  the  plaintiff.  Ulie  d)»femlan< 
pleaded  that  no  reqaest  hfad  been  made; 

Held,  the  declaretion  was  good  i^  the  plea 
bad.  llie  contract '  must  be  taken  *with>  rerer*- 
ence  to  the  feelings  and  intentions  ef  thepartieij 
at  the  time  they  entered'  into  the  contradvand 
the  defendant,  being-  shown  to  havis  married 
'  another  person,  thereby  *«»mmhted  a  breack'of 
contn^ct,  and  di$pensled  with  tho '  neceei ity 'Of 
an  altegition  of  tetmest;^  SfioH  V.  StM0,s^ 
L."0, 310."'  '[  ''••••' 

'  2.  3foral  congidera((6n\*^DtclWAi\on^m-ti»i 
snmpsit  alleged  that  thfc  pMsiiff  had' cohabited 
with  t'ht  dcfendaiit  as  his  tnivtrest;  tl^t'tiie 
defendant  had  sedticed  the  platQjtiflr;  that  tiio 
plaintiff  ceased  to  colmbill  with  the  defeadafit; 
and  that  in  consideration' that  th«  plaintiff 
woiiTd  l^ad  a  moral  Kfe,  the  defendant pfomvsed 
to  pay  tbe  phiintiff'tke  annfrofGO/i  annoaliy;   i 

toft/»  bad' on  geneMil  demurrer;  a*  merd 
moral  consideration  not  bein^  suffiden^'to 
support  an  expi^s  jpro^^fe^  Beaumont  v. 
Reeve,  31  L.  O.  308. 

And  see  Policy  oflasarance:  '      ' 

See  .^kA^/rf^/i  2  /  ftikia5*pW,;i;"'  '^    ' 

BIJUI*  O^   EX^HANQR., 

h  Judffmsnt-wHi  obttaute veredicto. ^tndtbl 
by  A^  acrainst  A;  fdr  goods  8old,iB<  pleaded, 
that'l»efbre  acttoii,  €,,AhH  m^taAxdiA^  ha  that 
behalf,  obtained  froili^fi^  fbr-'aMd'  on  a^^ount 
of  the  debt,  a  bill  of  e^changa  .apfepted  by  £., 
payable  at  a  period  which  bad  npt  elaused,  and 
that  C.  handed  over  to  ^.,  and  AV,  before  at^tion 
brought,  received  ihe  ^Milie  for  and  on  account 
of  the  debt,  &c.  ., ,,,  ,>    ,  i    .  ,^ 

Replication,  that  ,C  received  the  bill  without 
the  consent,  knowledge,  or  iutShority  of  ^.,  and 
that  aftenvards,  and  before  actidn,  il.  gave 
nplice  thereof  to  B.;  at^d  that>f?enwrr(/*,  nnd 
toUkin  a  reasonable  limel  the  bill  was  returned 
to  S.  by  C,  Rejoinder,  that  C.  received  thfe 
bill  with  the  consent,  &c.  of  J. 

The  (to  called)  bill  was  taken,  (a  blank 
being  left  for  the  name  of  the  drawer),  without 
the  plaintiff*8  authority,  lind  the  nlaintiff,  br 
letter  to  the  defendant,  repudiated  the  transac* 
tion,  btit  did  not  return  the  bill. 

The  jurybaving  returned  a  verdict  forth^ 

defendant,  the  court  granted  a  new  trial  wi<^hdttt 

costs ;  but  ' 

^HeW,  that  the  plaintiff  was  ndl  eniitWdtd 

judgment  irofi  cbHaiHe  teredMo,     Hoateit  v. 


^.  In  hn  «ctfdbiiiqr  4Hioimdoi«er«9i^i|(t  ifae 
acceptor  of  a:)rTfiU  af  ^xdhomffcv^ttot  aMsetSfiMf 
cannot  set^  m^k4d6tice  t6&i  siitikfdi^A^  at 
th6)tiitie;fae;acdi|«edibc^liitt<|tit4  dra^^askn 
unt^kti^trated) 'baiilBtnpti>and  tHa»^«l^  hfopto* 
prrty  kad(ptiiMdte)bife  lusijgJBeei^  'lBy«aMDAi^ 

30lND. 

.  J«e/>pca/^9»..'r  (^o«ci««c«i--*PWntiffdeditf»d 
in  ^ebt<;^a.](^>i;ic)»c0^ditioi)C^  fon^i^pagrme^^ 
of. i jOOqit  /on,^  day , pcrt^iia,  ,*a purwaiHJ^pC  tbe 
i^rros  of  an.'^n^f p4MifefQ(.^?v^f^  t|a^  AflWiUi ; 
and  for  Uie'peUo):mar|i;^Qf^the>!cavfsnant;i9;f:oi^ 
taiqed  4a,.  th^t  >dentur^.,,  'fh^  d?fe94<ints| 

pleade4  geperall)vi>^''^'t^r^apce^,ortall>,|bi^ 
mehtioned  in  the  condition.  1  hf^.TrpJiqHiafii 
denied  Uie  pajtni^t  of  the  8jm,pf^lj,QQp/,»ajfo 
et  forma,  and  concluded  to  tl^^cqunj^rj^ic  Jieldf 
upon  special  demurrer  to  the  replica>ion,  that 
its  conclusion  was^pit>pM!<|i'iince  to  make  the 
ptAa:|Kiqdrilt  must^vM^  takenito^Uf^ifaaA'Ihe 
iQonf5y)?»mt>ai4}dn>)tbfiV4]^yiittenliteied>ift  the 
f0ndit4Qin4-t^,<.'v.  'i'.NV.vf  ..-'.(♦;  h".  •  v'Jin::  hm  !.;:'»*'' 
^  i.SenUikttimt'ihQiiptu  wottidtifaB»ilMettillBd 
OB.  9p«cifa^r;4«f|uMDer,/ii(^'hot)iorij  fjtoendjdad 

„.^s^»^i^<)[  ill4^,aii<)gA)^tl;l]»jJH«ll(fF^  SiflMliiS 
189  i  Smiiti  V.  lioud^i^  010^  l|iJ6^   ,,,,,.    ji 

•^      -,     .  BREACH  ;9l»:^CfltV»?fA,^•Tfcs'l■:.  ..    .'> 
See  Covenant,  /:  -  .  •  I  . '  r  . iJ  ♦!  • 

cwvmau^iusvk. 

See  Prohibition.  v,<V  \\w.  t^^  .\  ^  - 

oi¥k¥tt^P#.'» 
^  See  PrahibUha.^''^^''^  '^^^^  «*  '••^^^'•^•^  V^^    '■ 

See:j|0idil;iailiiSr'4f«d!fmeM<»lMj.     -nj<i:i 

tion* — Breaches^  _       ^        ^^    ^ 

had  covenanted,  with  a  pronsp.'fljjrli/fi-^ntTy 
in  case  of  breach,  not  to  set  bVer 'oV  Jlthferwise 
part  with  his  leasej '  Jftteach,  that  he  did  set 
W7er-^9*aft^*(^wijt^.U3(  mwniugvjp^^ 
PH>r!fflgiP?«.Ae  8q?4  inifcntat^ioifile^se,  Jt^^-^er* 
t^  43Wttoi^;  .y^bewAwe  tiitai^fpifim  ^nt^wi^ 
|l<5plica^j«n^>bat hR^4»d^ot  siPtiqverA^j^i^dui* 
denture  Vy.|)aTy^ng,i  pl<»dgiog,<#r ^wi^pirtgara 
the  saifl  ipden^wre  tfl  ^e  fi^i^  fsifpfffipfi^fcr^. 
tora;  H^H  ,th^  ^e|  ;^c9||lpi^  wa^jbi^  it 
tj^verfiAg  an^nmat^ia)  aikgatioQ.  \^  ai^disr 
a  videlicetyand  therefore  too  large.  ,  .  \  ,. 
.  Another  >pl^  .alleged  thj|(  the  plaiQti^cqyf* 
nafnt«(Uwith,^,prpvi«>  fpr  rectify  i!^./;;^))!^ 


s.— Trespass.  4jgjjea^.jt^t  j^Wntiff 


hr«achrtt|at,JI?e-wo«W  nptuoa^yrf^  i 
take  froip, the. ^rf^l^le^and  or  acf. part , 
more  thap  Xwo.crcipa  of  cow  ^q^o^ar^'^^lrt* 
woiUd:  wrj.'thijd  yw  6^wl^^^hft^lter,,o^% 
the  ^;^)leJlandf(lown  withj^^i^rsfifijand  cl9fi^ 
see^,  j^r .plant  with  potat^,  f^r^ow  wUbi,|iea8 
or  beans,  which  should  be  twice  hoed.  Bri^iachL 
that  he  did  sow  and  take  tbdpMt  <^p^.pf  wheat 
fiupcessively,  and  that  h^  aid. jiot  every;  third 
year  9ummer-fallow,or  Ify  thq^asfible !  ground 


^hN^^IM^Aviiliilf  C^wuv^i^mM^  Jj^J^m^. 


m 


^«>A  l3i9fr#pm«frttdcloMrvi§adi»JVDr  idanf  idth 
P9tafPMb  Qott6Qf|^wilh/«ei0,  riibich  kere  tfvice 
o?  «lii»^iii»ll  biMdw  ^  W:Mefa».|^0  defknd. 
ai^>eaC«mL7i>  Ik|)licalicu;>  that  plaintiff  .did 
not  fo^f  Qtopy  itc.^  i  monB  i  Xhui  Vx6f  cvops^  &^  ;r 
«b4  fUA^fMiry  ibMyear  «iixsmeiw&ilpnr  g  psit« 
&c.,  and  lay  down  wUb  J9r^||^rstea,.&c^.Uiot)ier 
part,  &c.,  and  did  8^  ^^other  jiart,  &c.,  with 
fc«y>  and  the  rcsidiie  ot  the  arable  land  with 
BtmA^^tcli'IfM,  on^^)cdaI  dctnnrfer,  that 
«be  J^Otviittht  ligaitirt  dv^r-cT'opjwnjir  was  die- 
tiiMrl  fr6m  ifiatr  M^to^hci  triodc  of  cultivation  ^ 
thai  ft i^reaefa  of  ib^  forttitfr  was  well  awij^ned, 
iMtt^olj^'the  l«lerVthsit  flie  reulication  was 
gobdymtb  ttoi^formet,  Jnid  not  vitiated  b)-  the 
i^ri*iic<i''tcr  tWaattct^.    ^aininorid r.  Caifsi  3 

J  ■    *  .n»..j  ::i..i  {a    u.*  •  :  i  ^ir    .■   ■  :     <i  -  ■:. 

1  :;  .i'r.n  .  ?  ^niCBWK.'OON^.  .  •  ,  .-  ■  • 
:  Plmitfw^aiim  h^  dM.'^ln  trespass  fot 
eTifiaccdn^lht^coartiierttUt^th^  <l«feftd£tnt40 
plead  not  gnilty,  and  also,  valeat  quantum';  that 
bflftre  Bod  tt  diei^iimw  of  the  '^dmmitting  the 
tn&ptts^itli9  p1aiTitiflrilad^t«IiiM)illshed  and  re*- 
nounl(<dibec6htfort  andfellow^in^bf  hb^tifi?, 
Mid^kaA  imafH^r  ise^raeed  hinMlf  hff  detd  from 
hen  Mi4  ii?ail  'M^ini  ab^rjffrfiWi  him     Hnrtey  v. 

Cam  ciie<rr«  rt>«'>lt»grWn*^.^n*^<!»u  v.  Tim- 
brell,  d  T.  11. 3 j7.  -  .         ..      " 

See  Judgment  Debt.  ;   .  ..  i^    \  )  ^^ 

Trial  of  iuuett  in  law  beforjfi^^alji^-.i^Siief  of 
fact, — ^liie  court  refused  to  interfere  by  direct- 
ing issues  in  la^'t^'W^di^eiT'^fore  the  trial 
of  issoes  m'ftiSlyiS  nqt  a]>peari%vfthfll^*thfi^e- 
cision  of  the  ibrme]:  WQiild  have  any  bearing  on 
the  latter. .    RobMiVfTdyl^r.  7  M.  &  (».  659. 

jv^  \,<b  ori  iii'i*  ,ifci»iJictTirv  .  •!)  ':.•••'  ../: 

Rt-by  Ih^  i^ltfitetJ  of!?:,  a'bai^km)>t;  ort 
ilf^^mh^t\xtt^t  madb'by  i'J  b^o^e  bis 
-^"7  Tie*  is'tb  rsfT^i  thit  tlife  pblicy 
«^tt^9«9n'Sf«t!1«MV  Ibitt'the  ti^Hi  «am  «vm 
^T^iKS^^btf  4irMt^  tiecidrmiij^  to  the  kw 
of  Scdil^,  8rt  t»B  *t:6tk)r(3? ,  Tot  a  debt  due  to 
bim-;'  Am  tH^rhi^tl  tbie  Sdfifd  sum  be^^Mud,  and 
was,  Mcordin^  to  xHi  \W  ^  Sfcitknd,  in  cus- 
l6«rdrtlife-kWV  tb4<  kfl^Vtrai^sO.' obtained 
ju^f^bdi;  ti^b}di  wKS  'f!|iitr  arid  ^cbncbii^ive 
agamit  F.  ititf  'tfiti  t>Mblf flfV  as  biff  assii^nees ; 
an^  tiat  By«tbe  laW  itf  Bcdttod' ill  right  am! 
claim  of  F'nV^  iht  wMh^Xvn  bave  been,  and  miH 
are,  by  reason  of  tlie  premises,  wbWly.  barred, 
defeit^id>  and  cksfroyedY  and  the  plairnflSfrs,  as 
si«siinic«l,;' ttiyer  acquirtd  Atiy- fight -or  tide 

^l^plicifibbi  ^i«t  th^  defertdante  1^6  their 
tvti^itii^  dHAithr  tn*^  wroofe  i  ^4lb<Hit  tbit,  that 
all  t^^t  aWF^tedto'-Of  P.  to  the  «^d  sum  is 


«bolly.*»rrqA^aikattb«.  ti^atoJ6#,^;  ws«t. 
m»^  rtwer  flc<|Wi-«A.^u«y  i;»ftbt  or^^utfe  thereto, 
HeW^badfor.dMwtf*  M'Lieodv.Schultze, 
a  Bi  &  Jl-OOk  S^§  43*^  te  Vfts(*  y.  iifliJw?,  4 
B.&Ad.  284. 

2,  XkehratiQnf^rji^uHU^und^r  local  a^t^-- 
Teai/e.-rA  liKrst  act.  for  improvin^f  the  streets. 
awl  piibUfi  pl^Q|i,&c-,  in  the  twwship  of  Black- 
buriu  dimcted  that  uv^ry  mals  iwrson  of  the 
fuU  .age  of-  twenty,  ooe  years,  residing  in  or 
wiiblnd)reefnil<^:of  the  to\rB8bip,  and  cither 
beiOft  rated  to  the  poor  rate  ia  thif  annual  sum 
of  30/.  or  upwards,  <Mf  eewed  or  poasesaed.oC 
lands  KSritUiu  the  to»:ii«bip.of  t^e  annua),  vfls^ 
of  30/.  foc< the  estate  therein  m^utionedij  ebopxld 
be  a  fomrtkissiooer  Cor  carrying  the  ace  wt» 
eicecutioa;!  andisubjected  to  a  penalty  qIM^ 
to^be  suedJfar.in  an.  action  of  debt,  ^c^  aoy 
Iwreon  wiho  fihoruld  «aet /as  suoh  vvitfhoiU  liem^c 
duly  qualified  iand.^nacted,  that  ip  sttcU  action 
rf»e  piool.Q^  q*iuU(icaUpa:shquW  lie  pn  thje  de- 
fendant. Htld,  that  a  declaration  against  a 
party  for  Ibis  p$«alty, , which  alleged  generally 
Chal.be5actcdalllio«4rfl^  he-waenot  at  the  Ume 
diilyj^ualiSedi  Was  6u(licient,  apd  that  it  need» 
not  state  the  particulars  of  W*  qualification. 

fttticy^the  riiJe  Of  M.  Tw  4  Wv  4,  s.  8>  a  dc- 
elaretttm  tea  poiaUytgiven  by  statute,^ which 
i»a)f0B.lbetAet«Mi  looirfi  nwd  no^.  aver  that  the- 
pea4ictwesdonei»itbe|Ni¥$ii5ttUir  county,  if 
thafcicoun^y  .belheveft^eiq  the  margm  ot-  the 
dcckntion.    Ct^kx. &m/t,  u  M, 4&t  W.  236. 

See  Cocenan/..    ..     , /.       ;  , 

JurisdicHq^^rrh  d^plffratipn  in  debt  on  the 

judgment  of  a  forj?ien  <;ourt  n^ed  not  state  that 

the  court  had  jurisdicndri  over  the  parties  or 

cause.     Robertson  v.  Strutk,  5  Q.  B;^«4l.    . 

Ciiseji  cited  in  ilie  judgment :  db'rel'ni  v.  liligb.  a 

'  ¥fw^.  S9S\  Si  C.'  1  Mort.  ac  Scoit,  477  ;  Sm- 

tU\\  v;  F#wet.  ehedon  tke  t«fal »f  the  Putbeas 

2.  r:  of  Kfajt^«nw  <*»  Hot^-.  St.  Tjp..4e3  ;  Walker  vi 

♦:.  .  WkifTi  li  l^eugtf  1  aMr  • 

.        C      •       ;    fOTHilGN  JtrDOMiE^NT. 

See  j&ir|>/t«Vy.        ' 
See  Variance, 

INFORMATION. 

iPkaof  not  ffHiUjf  lo.^-^An  information  at  the 
suit  of  the  Attorney- General  slated,  that  tho 
Queen  was  seised  in  lier  demesne  as  of  fee  of 
Waltluim  forest,  and  that  the  Queen  and  her 
ancestors  had  enjoyed  the  said  forest,  and  the 
game  of  beasts  and  fowls  of  forest,  chase,  and 
warreu  therein,  and  all  rights,  &c.,  appertain- 
ing  thereto^  without  disturbance,  until  the  de- 
fendant unlawfully  made  a  fence  and  ditch  on 
the  soil  of  the  forest,  and  inclosed  five  ajcrea 
ibereof,  and'  separated  the  same  from  the  residue 
of  the  foireet,  apd  encroached  and  usurped 
thereon,  to  the  great  injury  and  disturbance  of 
the  Queen  in  her  said  Jorest,  to  the  damage 
and  desfiructioa^pf  the  vert  and,  venison  thereof, 
and  to  the  disinherison  of  the  Qfieen.  .  Sembh, 
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dwt  a  general  pUa  of  not  gvilty  nnjybt  be 
pleaded  to  this  informatioD.  Atforney-Qtim^, 
V.  Brown,  14  M.  &  W.  300.  See  Por/er'*  case^ 
1  Rep.  17,  a. 

INSOLVENT. 

See  Replication^ 

t9SUK8   IN   LAW. 

See  Demurrer, 

rSSUABLB   PLEA 

1.  Attorney, — A   plea  of   nondelivery  of 
signed  bill  is  an  issuable  plea.     Hllkinson  v 
Tage,  6  M.  &  G.  1012. 

2.  Arbitration, — ^^A  policy  of  insurance  con- 
tained a  clause,  tbat  if  disnutes  arose^  the 
matter  should  be  referred  to  arbitration.  In  an 
action  on  the  policy,  the  defendants,  being 
under  terms  to  plead  issuably,  pleaded  that  the 
case  had  been  submitted  to  arbitration,  that  the 
arbitrator  had  made  his  award,  and  payment 
into  court  of  the  sum  so  found  due  from  the 
defendants. 

Jfeld,  this  was  an  issuable  plea.  JTeao  v. 
Tkarp,2iL,0,m.  / 

Considemti^n.^De  Injtrid.^To  tUsuinpilt 
V  W«  »»wn«t  taaker  of  a  ptomiMoryiiot^, 
the  defendant  pleaded  that  the  note -was  tfivte 
for  a jodgoieiit«delit,  and  ^t  thtn  was  >  rmi^ 
any  other  consideration*  Replication  de  inj  AH&. 
On  demurrer  to  the  replic^ion :  Held,  that 
both  plea  and  rei)lication  were  bad.  BtiJter  v. 
Walker,  3  D.  &  L.  46. 

Casey  cited,  in  tlie  jodnment :  Poplewell  v. 
WiW  1  Sira.  i?64.;  Serle  v.  Waterirorth,  4 
M.&W.9;  S.C.6DawI.684.  ., 

JUDGMENT  NON   OBSTANTE  VEBBDICTO. 

See  Bill  of  Exchi^ge,  X.  , 

jruKisoicrioN.  ^ 

See  Foreign  Court, 

LEAVE   AND   LICENCE.  >   *  ' 

See  J)^spassj  1, 

LIBBRUM  TENBMENTUM^r   <      .> 

1.  Vi  et  armis,— Trespass,— ''  Liberum  tene^ 


me^um  "  is  a  good  plea  to  trespass  for  t  break* 
ing  and  entering  the  plaintiffVdwelting-faontt^i) 
though  the  premises  are  ^articuiaHy  described 
in  the  dedaration.  In  trespass  ior  brealdng^ 
and  entering  a  dwelling-bouse,  the  alfcegation 
vt  et  armis  does  not  imply  a  £orcilde  entry. 
Harvey  v.  Bridges,  3  D.  &  JU  55. 

Cases  cit#d  in  tlie  jadgment :  Cocfcer  y,  Cromp- 

f«i,  1  B.  &  C.  489,  «.  C.  ^  D.  &  R.719; 

Cooke  ▼.  JaokMD,  9  D.  &  R.  496 ;  Laire  v. 

Kingr,  1  Saood.  76  ;  Newton  ▼.  HittlaocLl  M. 

&  G.644;  1  ScQU,  N.  R.  47*. 

2.  Assttuit.-^To  a  deckuntion  of  trespass 
quare  dausmm /regit,  containing  a  count  for  9n 
assault,  the  defendants  pleaded  ttt/ec  o/ia,  86. 
ZeMnn.  in  J.  IV,,  and  a  justification^  on  that 
ground,  of  the  trespass,  and  that  because  the 
^huntiff  "twis  uatawWly  m  .pOMttsion,'^  the 


eomiBtfid,  ejected  ber,  and  in  so  doing,  be* 
cau9e  «b»  resiitQd,  committed  the  assault.  The 
pfauntiff  veidied  tkafr  she  was  lawfully  possessed, 
BndwtBi  laiiMiilf  «olMeii  to  her  possessions  as 
agaRMtlfae defendants ;  with  aspecial  traverse, 
that  the  phuntiff  Wa»  mdawfuUy  in  possession 
oroecttpation.  HeU  on  opeetal  demurrer  to 
tile  replicatloo,  that  the  pleawaB'tobstantiallj 
one  of  tib^  Ictoein.^  and  th6relbrAbad»  as  attempt* 
inff  to  justify  «n  aisauM. 

I'he  doclaratbn  also  contained  a  count  de 
bonis  wfportmisM  The  defendant  {beaded  inter 
alia,  Ub.tenem,  in  ^.  W,,  asd  that  J.  1\\ 
leased  the  preteisee  to  ^e  plaintiff,  wstli  a  pro- 
viso^for  re-^tvy  for  mmtrepcor ;  <hat  the  pre- 
miaea  wet«  out  of.  repair ;  and  that '  the  defend- 
lants  entered  as  the  sefraota  of /.  fK.^  and  bs* 
cause  the  plaintiff  was  uiikuvfBUy  tki  pos- 
sesssotit  &c.,  (as  In.the  ahMro|deah  and  also 
justifying  the  reaiov4Jlof  tkegoodaof  theplain- 
tiff,  which  ware  wroogfuU/  i placed,  on  the 
premises,  to  a  convenient  dastanee,  doing  no 
damage  totho  same.  The  plaint  refdied  as 
to  so  moeh  of  theplea.as-i^ted  toithe  last 
count  in  the  dedamion^^that  afior  the  wttoral 
of  the  goodsi  ^e  defeadai^  converted^thom  to 
their  own  ^uae,  J^fc^i/on-specifd  demaiter,  that 
the  replication  was  i^d.  <:  Boberitv.  Tbghr, 
3  D.  &  L.  1. 

.  ■  "  ■•.        -'U00AL'Aitrr«    ■ 

See  jDttp/ici*/y,  2. 

trnw  oiKBSKmit^^rr* 

Wkenti^efssary.^Utx^  an  action  for  goods 
sohl  and  delivered  a  general  release  be  pl^ded, 
the  plaintiff  is  not,  under'a  replicauon  of  "«oii 
est  yktcfikm,"  entitled*  t» '  show  that  the  debt 
sposMed  in  thd  particikltts  of  demand,  kttd  in 
respeotofwfiichthe^itotais  bit>o|thr,trasex- 
ceptod^itNn'tboopefiutonof  the  Yeteasre;  and 
in  ordei^td  ido  aoa  hewaMigmneMt  lA  ncceiisan-. 
Jub^'V.  Ems,  ZV  L.^i  om. 

KON-CfONCESSIT.  ,.  :<^     •  ; 

See  Vajient, 

KO£r*J«[KDElU 

;     See  Ab^temekt,  1.  :  \,  J  ,.      \         '  ' 

< /Nui; 'YiEL  MtciniD.  '  • 

,  Concluding  to  the  country ^-^Frivolous  De* 
«ifrrer.— If  a  plea  of  fml  ^'e^wecorcf  conclude  to 
the  country,  the  pl^ntiff  pwy  j:«^^  intboB^ 
jegard  to  the  improper  pondusion,  .and[  is  not 
bound  either  to  join  issue  fo  the  country,. de- 
mur, or  move  to  strike  out  the  amprop^  con- 
clusion; and  a  demurrer  to  a  replicatios^upon 
the  ground  of  its  having  disi^qgacd^^anch  a 
conclusion,  was  set  aside  as  frixolous^  THens- 
end  V.  SmitJ^,  31 X,  Q.  pL 

VAJBVNVBti. 


Repliedfhn  tiihmg  iMe  xrii  dhin^MHeHul 
aUegaliSn.^Award  b/ftpleA^.-^li/^editLtapsit 
by  A./B„  and  C,  against  £>.,  \iptfft  ^ij  money 
demand,  D,  pleaded  thkt  the  plaineiffs  ctoried 
onbilsinteesln  iJ«nneni^p;t!iat'^^^  i^ntiff 
A.y  with  the  privity  'tod  itk^iieurrenee  of  the 


5-rfi«^««».  ^*^  r*;PS!^""r''.    *"*  ^.,  witn  tiw  priv  ty  tmd  kWlicurrence  of  the 

defendants,  as  ser^anu  of  J.  W,,  •ndviy^hisj  phdntiffs  B. >a&  C^tt<itost«  ul.to  .eU  <«! 


iM%<(Ml  1%^I9H^  C4»0#  t--Gbifi^ 


'm 


inventioti  vs»)ao  latndmatBt.*^ '  Bedells  v. 
Mgmf.r  M.  &  G.  630.    ?ee  4  M  &  0. 9|5. 

PBKALTISS. 

See  Dvplicky,  2. 

PBXAL  8TATUTB. 

See  Venue. 

POLICY  OF   INSURANOt. 

Pieo  bad  as  amounting  to  non^^sumpsit\—To 
a  declaration  on  a  policy  of  assurance,  alleging 
that  the  insurance  was  made  by  A.  as  cgent  for 
the  plaintiff  and  on  his  account,  and  for  his 
use  and  benefit,  and  that  A,  received  the  order 
for,  and  effected  the  insurance  as  such  agent, 
the  defendant  pleaded  the  policy  was  not  made 
by  A.,  as  agent  for  the  plaintiff,  or  on  his  ac- 
count, oi'  for  his  use  and  benefit,  and  that  ^. 
did  not  receive  the  order  for,  or  effect  the  in- 
surance as  such  agent:  HcW bad,  on  special 
demurrer,'  as  amounting  to  non  assumpsits 
The  defendant  also  pleaded,  that  there  was  not 


Cain  p^opety  belonguff  tol^-BvaiMtCiii^w 
co-pntaen,  whkh  D^  tbenopoD'agMedto  4oy 
that  at  the  iime  A*,r9qanttd  2>«  lo«ell,'flHd 
also  at  the  time  of  the  6«le>  «iid  of  tlie  Mdcitig 
the  toaas  aad  advanots  by  Di-IO  )4.<tb^f«iii.: 
after memioned,  JX.  baBsred  A.  to  >bd  the-  «dk 
owner  of  the  property^  aod*tbat  beii^  filtl 
authority  tO' dispose  of  ti  for  fate. sole  uae  mud 
benefit,  D.  baviag  no  knowledge  diat  B,tt»d 
Chad  any  iriterest  in  ft;  that  lifter  i).'4ufd' 
been  so  retained  and  employed  tosttll  tile  ^prb- 
perty,  and  before  it  was  add,  and  before  iie 
had  any  notice  or  knowledge  thad  A*  w^e  not 
eolely  possessed  of  ai}d  interssted  in^  tbt  pro* 
peitf,  jQL,  atike.re^iiestef  ^.,'lent  dirers  sums 
ofmoeey  tOi<.;viaat  before  D.  toot  the-Mtd 
moaey  to  A-^'ii  was  agreed  between  tbem  tbat 
D.  should  retain,  deduet^  and  mmbupse  hira'- 
self  the:M  amoont  eat  of  the  proceeds  of  the 
pnopeitr;  tiu^  D.  was  •indaced  to  lendj  «nd 
did  lend,  tbesaid  moneys  to  A.  ttpOli  the'fidth, 
andtaconstderatino  of  sudi  egretRMnt;  end  

*^?'*?  !S  !i?  ^!5i^*^:i^'^**i*^^'^lin7i;^^  and  sea. 

pertyfor:4.,^Me  oM«^  J     if  i„     what  wages 

pmeiKer^  A.  todMi  ikemsUh  asJttsMH  Me  ^^  ^  was  to  be  paid,  the  capacity  in 


prtq>srtg^  vBiikmU^ohfioUtt^rintrfferentti  aiifl 
the  plea  tbcvjoalaneitiKteiiiiaiK  the^«io«eyto 
reimbmte  Di^r  soch  adveieces  under  the  eaid 
agreement.  '  .     '^ 

To  thie  plea  the  plaintiffs  n^iedihsit  B.  and 
C,  did  not  nffer  or  permit  A,  to  deal  wifh  the 
sad  property  as  his  own  sole  property, 

A  verdict  havii^  been :  found  for  the  plain- 
tiffs :  Held^  cuPk  TPOtioA  t9>Mrest.  the  judfi^itt, 
that enoogUof. the, plea  i^maified. uoen^wer^i 
to  coostijtot^  a  sufiicient  bar .  to  the  plmntiff 's 
rightlo  rfcoyeiTi  UvMi  (herr^pUtoatiou  nceverded 
an  imrnatefi^.^f^atioA;  bq|  ihat  :lbsi  pndper 
coune  wasy^iM)^  to.  axn^st  the  JudgmtoU  but  to 
award  a  repl^er.  Th»/  rule  tha^t.  A.pepkedtff 
is  never  awarded  ^.iivotur  of*the  fiarty.  who 
made  the  JSrst  fatdt,.  .oppUes  .only  .«rbf!re .  the 
issue  is  found  against  that  party.  Gordon  v. 
Mis,7M^&G.m.  -"''■' 
Cases  cited  ia  the  judgment :  Jones  v.  lates,  9 

B.  &  C.  55t;  4.|yUAvfib6i3;  S|Hirrow  ▼. 

ChtsiD«n,  9  B.  &  C.  «41 ;  4  M.  &  K..  VQ^'^ 

WallMe  V.  JUlsill,  7  M.&  W.  5(64  ;  Kenip  v. 

Crewes,   1    Usmlii^yw^i^l^f  <AUiiasoa  v. 

Daries,  11M.&W.S36.  ,     . 

Phtt^,  nott^^bn^eksii.-^AUirdtff  ofpUa^.— 
In  cttse'for'the  ir^ngement  of  a  patent,  where 
the  efitet  tf  the  letters  patent  is  set  out. 
^cttft^e,  fliat  fion-coficesri/  isa^ood  plei :  Held, 
also,  that  a  ^lea  allegiti^  'ihat  the  plaintiff 
falsely  r^prea^nfed  io  the  QUeehthat  the  inven- 
Uon  wi^  an  TCRprbveinent,T^that'h6r  Majesty 
confiding  in  such  represejitatlon,  mftde  the 
supposed  mnty— thalbteuch  representation  was 

was  rial  J^.  WPf%'P^^^r-^«W»^P'^°P^^'^»^^ 
plea^j^Pdget^r.^uKa j^lea^  that  "  the  inven- 
tion ^M.of^iajfteto  Che  puilic,*'.  Ae  two  )>le^. 
not  Don^  ^he^cij>nlyJbe.8ame:  He^,  ajfp, 
that  the  ^^^t-m^tio^ea  plea  was  suOiciently 
described  in  the  abati^t  ^  a  plea«  that  "  the 


which  he  was  toaet^^et^tlM  atttere  df  the  voyage 

in  wbioh  the  ship  was  to  be  employed:  Hew 

badi  on  «efter»L(fcpuixxcr*   .Redmond  v.  Sfaith, 

7Mv&B.45r. 

Caws  eiSfd  in  the  jodgeieet :  .Salherioiid  v.  Pratt. 

n  RK.&  Wi«96-,  Dovd.  N.  S.  »13;  Wsin- 

ttpuse  V.  Cowie,  A  Taunt.   178;    Darby  v:- 

Nevrfon,  6  Taunt.  o44;  2  Marsh,  <58  \  Joha- 

ston  V.  SoUon,  1  DourI.  «54 ;  Camden  ▼.  Ab- 

derson,  5  T.  K.  709;  6  T.  U.  723;  1  B.  &  P. 

J7« ;  fbiKabere  t.  UsM.  3  B.  &P.6n4 ;  Toul- 

lont  v.  Anderson,  i  'J'aunt.  2«7;  ilodso^  r. 

FuUarton,  4  Taunt.  787. 

*'  PROHIBITION. 

Ci/e/um.— CAarcA-re^e.— A  citation,  stating 
only,  in  the  matter  of  charge,  that  the  party 
cited,  (aparishionero/G.)  wilfully  and  contU;r 
madously  obstructed  or  reused  to  make  or  join 
or  concur  in  the  making  of  a  ssfident  rate  for 
prodding  funds  to  defray  the  expense  qjT  Me  ne* 
eessary  repairs  of  the  parish  church,  does  not 
show  an  offence  cognisable  by  the  Bdclesiastical 
Cowt.  ■  ... 

1b.ajcitationicemed  as  above,  the  panshioner 
apiwaved  under .. protest     The  judge  of  the 
Kcckttastical  Coivtx>verruled  the  piotest,  aAd 
ordered,  the  party  »to  appear  abs^utely.    He 
thereupon  declared  in  prohibition,  setting  forth 
the  citation  and  the  other  proceedings.    On 
demurrer  to  the  declaration.  Held,  that  the 
declaration  was  #ood,  the  citation  being  insuf- 
ficient to  give  jurisdiction.    And  that  theeuit 
in  prohibition  was  not  premature.    Francis  v. 
5lei0ard^&%'B»9B4. 
Cases  cited:  Steward  v.  Fninci»,  9  Cart.  *09, 
«15,  216,  <23,  tStti  Veley  t.  Burder,  12  A.  dc 
t-  865,  302 ;   Cuojier  v.   Wickham,  2 
3<J3;  Greenwood  r.  Greaves.  4   Hagg. 
lleji.  77  ;    Veley  r.  Gosling:.  3  Curt. 
"It^TS^.  Dstenant,  I  Mod.  l94.«3d. 

PVIP   PAEi^lKN   CQNTINUANJCK. 

.     Siel2MMtse« 


Curt. 
£cc. 
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AtmlSftkSi^f)!^ft^CM$:  Cmmn  L^tm4:ovrtv 


See  Bekue. 

Vlea  puis  darrein  conttmuunee,  —  RniUoay 
Committes. — In  an  action  hj  tbe  provisional 
committee  of  a  projected  rathvay  af^ainst  the 
engineer  of  the  compan}%  for  a  breach  of*  con- 
tract, tnro  of  the  plaintifis  executed  a  release, 
which  the  defendant  pleaded  puis  darrein  con- 
linuance.  The  court  refased  to  set  aside  the 
plea,  it  appearing  that  one  of  the  releasors  had 
a  substantial  interest  in  the  company,  and  was 
not  a  mere  trustee,  liawstomt  v.  Gandell,  31 
L.  O.  576. 


RCPLEADEU. 


See  Partners, 

REPLICATION. 

.  Discharge  under  lasohoeni  ^/.<--In  ^an  action 
of  assumpsit  the  plaintiff  cannot,  under  ii  Keae*- 
ral  replication  of  not  indebted  ino^  W /orW 
to  a  plea  of  set  oS,  give  evidence  of  his  discharge 
under  the  Insolvent  Debtors'  Act.  Tlie  dis* 
charge  ouglu  to  be  specially  pleaded*  Ford  v. 
Domford^  31  L.  O.  46*. 
And  see  Bond  ;  Partners, 

Rsnetino??. 

Adding  counts,— Several  pMs.— In  cas?,  for 
an  injur}'  to  the  plalniiff*s  reversion,  by  de- 
stroying a  chimney,  &c.^  parcel  of  the  piaintiflf*8 
messuage,  the  plaintiflT  was  allowed,  after  the 
expiration  of  the  term  allowing  the  appearance 
of  the  defendant,  to  add  counts,  for  removing 
the  defendant's  messuage  without  ahorin;^  up 
che  plaintiff's  messuage,  whereby  die  plaintiff's 
chimney,  which  was  entitled  to  the  siipport  of 
the  defendant's  messuage,  was  damaged,  and 
for  unskilfully  pulling  down'  the  defendant's 
massuage,  whereby  the  chimney  of  ths  plaintiff's 
messuage  was  injured.  And  the  aefendatit 
was  allowed  to  piead  :  1st,  to  the  first  count, 
not  guilty,  by  statute  j  2ndly,  to  the  same,  that 
the  chimney  was  a  private  nuisance ;  3rdly,  to 
the  same,  tnat  it  was  a  public  nuisance ;  4thly, 
to  the  second  and  third  comits,  not  ^ilty ,; 
5thly,  to  the  second  count,  that  the  plamtiff's 
messuage  was  not  entitled  to  the  support  of  the 
defendant's  messuage ;  and  6thly,  to  the  whole 
declaration,  leave  and  licence.  Langford  v. 
W6ods,7  M.  &G.  625.  * 

Cnsos cited  bv  the  court:  Ross  r.  Clifton,  H  A. 
&  E.  eVA  \C>  I):)wl.  in3i;  ITsiine  r.  Davev,4 
4A.&E.892;  6K.&  M.53(), 

SSPARATION*. 

See  Crim  Con, 

SEVERAL   PLEAS.  . 

See  Repermn^  .,\ 

TRESPASS. 

1.  Jjcave  and  licence. — 1*0  an  action  on  the 
case  by  a  reversioner  for  an  injuVy  to  Bs  re- 
versionary interest,  the  defi^ndant  pleaded,  that 
fjc  was  the  occuph-r  of  the'adjA'tainJif  facf^fstS^nd 
w^li;  afrd  that  Whilst  h«wa#  V^irthg  his 
dwelling-house,  by  accident'  "tiid^^s^gatMt  his 


««U/4ilKli«idtt}at  any  defaalt  OA  hit  psrt,  it  U^ 
dMPnt  Mid  in  ialiiiigi  fell  upon  the  adjoining 
watt  sndiclttie  of  the  plaintiff,  and  threw  the 

eintlff?a  wall  .doiiw  j  that  thereupon  the  de- 
dam^  ivitfaia  a  reaeeaabie  tune,  rebuilt  the 
Will  at  lii«.«irtt  eqieda^^antbia  «o  idotng  conu 
minted  the  grievaiiceevientioMedimthe  declarar 
tieo,  qua  esttadsm  t^Hdd,  bad  vfik  special  de- 
murrer,  for  not  showing  diab  tbe  defendant 
had  the kawe  and  Uce»ee^irlhft  teiaaii^orof 
some,  party  liaving  attthoDrily^^td  aUow  him  to 
eome  on  the  land.  T^igWrX'.Stmdm^Zl}.^ 
L.  161. 

2.  Lfe».— Where  A.  defjorits  a  cbaftel  with 
B.  as  a  security  of ,  the  repayment  of  «l  debl,  an 
agreement  to  that  effect  is  entered  iritoijetfrecn 
them,  and  A,^  by  his  own  wrmigM^-  «s^  i»d  in 
violation  of  the  tenni  <•£  .-^ '  agreement,  re- 
sumes possession  of  the  chattel;  He(^  that  tbe 
lien  or  special  property,,  which  the  delendaot 
had  in  the  chattel,  was  not  terminated  bj  the 
wrongful  act  of  ^.,  and  tlwt  in  i^n  acAmtfof- 
trespass  the  agreement  was  admissible  in  evi- 
dflnce  nnder  the  tafea«hU:i«'#afl[ti>t  |M«fltes«ed 
of  the  chattel.  ^RidhMi^v^^mmds,  31  L.  O. 

77.  >    - 

Aad  see  Liierwm /jf^fewenfiim,  1, 

VAiinANCS. 

Guarantee.—lxk  aftfUttMooft  a  guarantee,  the 
declaration  stated  a  pcpcnisi^  by  ,tM  defendant, 
that  in  the  event  of  A,  M-  making  de^ult  in 
payment  of  a  sum  6t  moneys  he  the  dmndant 
wouldt  immediately  qp  f^qh  4e£Ml;K.  99^*^^^ 
same  to  the  plaintiff.  Xo  ,the  giiimnl^4ts^ 
the  terms. were," in  tha  event  of  4.  jtf.  making 
default,  I  will,  immediately  upon  si|Gb>4f^&u^^ 
being  made,  and  a  letter  being  sent  to  m^  ad* 
dressed,  St'C,  gieing  me  n^tide  efskcM  cQjflzii^, 
pay,  ^c."  Held,  that  ther^  was  a  "materKd 
variance  between  the  dieclaratlod  ttM'ihe 
guarantee;'  the  Tofmer  alle^pqg  att-^k^sblnte 
promise  to  pay  oh  defi^ilt,  while  the  |>Wrimse  in 
the  latter  was  cottpjed  witk  ihe  ieofiditibn  of 
sending  a  letter,  &b.,  wWtilif  w*a  i Mfi^tferitl 
quaU6cactiori.  HigginsV,  BiiMt^i  p.'S'lllIrtl. 

-,  \yENV,E.n...    .*'-.    \Ci  ^,:     . 

Pinol  statUtei^Fartg  grjbnedr^Omk^ian  ef 
eotUuL  formam  itetoti^frThei  ..ehatiknaeata  Mof 
Stat.  31  Jgi»;e.  6,0.  9,  aad!alat»>^i^M,  c. 
4«  Si  2^  requicinfi^i.ihat  in  actuvMi^en  penal 
statutes  the  venue  shall  be  laid  stt  ftha^!OQunty 
wiiere  ^e  oieacel  wAe  committed;  d<o  Uot  a)yply 
to  actions  pf  debt  braut^t  by  tba  ^rtjr  gribred 
to  recover  a  penalty  expreasly  gtt'en  fta  Ktib,  as 
for  extortion,  nndsr  ^tat.  1 4&.2 P.  &  M*c.  1*2, 

A  count  on  staL  1  &  2  P.  &  M«  Ci^  1%  s.  2, 
hlleged  liiat.  pkialifrji  lidrse  .ti^a^  dtttManed 
damage  ifeasafit,  .deIii*eKed  ito^  defcqid^vi^-  ^ 
pQ«ind-4cBqin*^  md  bfhkbkkst^&mdtA  andJcefrt 
it 'th4  n^icid  fbr  lone  irboltf  dbftteeMT;  and  that 
while  the  horse. iwaeiso>.iinpoti«6edud^e«dant, 
lKiagi»nch:loeepei^  domawlbd  ttdutook  from 
plamtifl^tfbr.ke^ing  tke  fitmA'in<^oQad,  3«., 
i9eukg<marBithaiifthe'8crai';of{4i</.ibr  one  whole 
distoesaJj^  lMi<  bad,*  .ominotion  in  arreat  of 
judgment,  for  not  laying  the  act-as  done  again<t 


Stqieriw  CtmriM:  Ik^.^Vice-ChmiCtikr.-rQmn^lA^i^ch, 
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the  form  ol  the  statute ;  though  the  count  went 
on  to  say  "  wh^rebf  and  by  force  of  the  statute 
in  such  case/'  &c.^  *'  an  action  hath  accrued  to 
the  i^ntifi;  being  the  party  griered,  to  de- 
mand/' &c.,  5/.,  "and  aho  the  farther  nnm  oft 
2i.  8^.,  the  last  niemioned  «mi  being -^.diiii 
of  money  which  the  defe^sdaatrtaok;  abet»AlMK 
sum  of  44.  for  jsucb^wAole:  idiitovaaA.  ^fa .  n: 
Bousjield,  6.a.  Ik.lOO.    - '.  r     ;    •.  •  ^  r  i. 

Os«s  cited  nrlh^fdig«BNWt  '^  EMrUifSfttieetm, 
SirMmellp3M,'^  WiSlid:;  £^mftii-dTl«tfifrfeid^ 

Mod.l}9;  C4rth,'iJt2';  Comb.  194;  llo^.^'^a 
lisrbcr  »,;TiJfiw^4,  .l!H.^..8/;4:^i  .ij9P«  f. 
Uaris,  2,  yaw.^)?5:ii.  V^  V,  CJar|ie,  2  ^>sf| 

And  aee^l^tfii^s^f  Slvn  .■•.:  ••(•.  ,  :    t-    •  ^r-^^ 

•^     ^'Viti^fCAiiooK;^  J  ^o  i:.-  ;fi 
Sec  i4Wf(?iK?i^*i-^'->   -'  '"  •'  '  -  '-'  '  ^  "'  «'' 

'..  i  y.'iiiilii^  y.K-/;  Jir-;;!  imt  ,■   u.-j   .^^. ■!■.>♦ 

azroaTiD  tr   aJtiiAi^TEii  of  t«fe  scrifttAL 

A  second ifi^k  fi>m^9  dtimpi^t^bblaiir^^ 

tweredP,*''  ^''^'j     \-35i>.t* 'untji    .j./'  1  /l«f.  /..l. 

iHi^  ^^^a-.inQt^n,,to^.iilif(^W{?^^a'>  order^to 
amend,  oblaw^d  kf^.^  cffi^^&i^  iqk  Irrecujaiuj. 
It  appeared ;tb^lRi^  w/sf-e  tw^^/iefjpnaa^ta  ta 
the  originjiXbUl.XgFV  ^wilil^^'i^'t;  V^vjf  jpujk 
a sufl5qe^.jnd:;j^>vip^^  ipj^ljffiqci?^  9^?^^e?5 

The  i^imWm^^^sm  \^.Myf}^>  ^?^y<^r  m 

then  l^mend^flif,rqf^ppg  J^\v}&  Xo  ansjj'erfji,e 
exceptions  an^aiK^^e^t;,^  ^^^W^^Jr  ,^H^.^^,  ^f' 
quiring  any  furt'lier  answer  ifo'm  Levy!  I>e\vi^ 
put  in  his  answer,-\rA<!^He  plaintift'  obtained 
the  order  tonnibea^'vto>^-USh^bitthTdeliBRdauts 
were  reqnind'ftoaanWef)  ill^htit  aras\^  the ^cib<^ 
ject  of  the  pr^toHltiMticte  to  diacfaatf^e. ,      v   • 

Mr.  SbuiH^nURfan  the<  ^mstaon^iCtted' D/irift 
V.  Prouti^%  Be^i>f3a^  lirjf>  -inx  v  .''^  .  .,;•♦,•*•• 

Mv->(ir«^(i)  •UmittiiiV'1'viw^'upte  aindaard 
33rd^^e|;iif  Order/k  (l'b£  >l)d45V'  kildifsairtly  topon 
the  diifereiiQrjbBtiiierQ  tbewfitrdtngot'tlie  ^th 
Order,  and  ilie  lath  Order i of  l«2flt'. »  t 

Lord  Jsoti^dale,  after  stating  the  facts,  said* 
that  be  thoi^M  tli^. o6si  ^Aeurlytratne  wilhin 
the  66th  Ovttor,  aad'^ae'lthia'  ^der  «o  tametid 
was  irvegnlar;  iotbcftng  obthincd  aa  bf  csoufs^ 
It  had  been  Wilt^faatlSNirvvt'ivTan  incon^eteMy 
betwem  tlie-Mdbtlnfar'iKnd'ithe'lfitatiAtticb 
of  the  »dth>4)lvdori-ibut^hff.did  nod  ihinkii» 
And  he  wc^iiil  idiwexiffinthnues!  td  oenslrue 
the  New  Ordenn)^  tfe  voi^  Icodtaitifid  lo 
them,  and  not  ^bjr'eefenmed  to  ^drnmru  orders, 
which  they  were  intended  4d  superseda  aome- 
tiineatoinodify«'j"  -     3^'  '■ '  to;  ^ -^   ».i. 


1^t'rc«€t|MiccIlet  ef  ttniilavlr. 
Whitfield  V.  Lequtntre.    April30th,  £840.  , 

TAKING    BILL   PR5   eOMPBsao. — CONSTRUC« 

V  WON  .o»  ottosaa  77  &  79^  qp  may,  lfi4S. 

'^  WfiBre  a  defendant  has  not  put  in  fits  answer 

in  due  tifne,  under  the  77tk  of  the  Orders  of 

'*''  'Wv,  l^iiytindlthepiatntiff  has  pven  the 

notice  required  by  thej^th  of  those  Orders, 

'    '  the  bonrt  \tiU  brder  the  clerk  of  the  records 

'   to  attend  mth  the  hill  fur  the  purpose  of  its 

'  \'   lieinr;  taken  "pro  conhs^o,  olthougn  a  writ  of 

'"'  *  dttftctivient  may  not  have  been  issued. 

This  was  a  motion  that  the  clerk  of-  the 
writs  and  records  might  be  directed  to  attend 
\vith  the  bill  for  the  purpot^e  of  its  being  taken 
pro  conf esse.  A  similar  order  bad' been  ob- 
tained, but  the  riigislei;  had  .refused  to  draw  it 
up,  conceiving  ttifit  according  to  the  term^  of 
ih^  79th  OWer  of  J845,  a  writ'  of  atHicbtnent 
otJ^Kt  first  tt>'  ha^e^lUeen  WttTfd.  The  affidavit 
iti  ^tifiptfrt  tjf  ,the  niol«idn  iitited  that  after'  the 
apfear^nc6^tJrtlrt  defcndaiit  in^M««  bad  b<?en 
m«de*lo' ascertain Ihe  (Mendant'sjilaiee  of Ws?- 
dente,  and  that  the  depoherit  \TO9  uriablft;  al- 
though he  had  exercised  dufe'dt^gencfe  to  pro- 
cure a  writ  of  attadini>nt,'or -any'seibseqtient 
process  for  want^.o£  4P#yi'f|^  to  be  executed 
agliinfit-lhe;  ilefen^dant,  and  it  was  ,believ|ed  he 
was  put  p(  th^ Jurib;dictaon,  \  The  affidavit  al?Q 
st^ed,  thai;  Ow:  notice  in  the,  London  GazettCf 
reqimed,by.lhej70^li'pfdtr,pjf  May,  WB,  as  a 
1  pi^^minjiry  ^{f|),  previous  tq  taking  .tlie  bill  ;^ro 

C(?jj/V^v^iad,b^ej;i '4*^^^ 
i  :,itrrt"|)/?C^M  foi:  thu.  molldn,  cited. Cowrtyic 

vJ^r^rdt77,lJilire4al.-    ./  •   . 

I  %  IJlie  ,pcf'Pia^cflldr  said  that;  it  did  not  ap- 
1  peAr'tp"  bq.ppcesy^acy  iba^  an  attacb'mfut  sl^oulj 
!  pc^ctually. issued. ufcYioua  to  puchi.  an  applica- 
i  {km/^ilord^ed.tBat  the  ^lerk  a^;  t^e  records 

^pi\\TitS8UouI<j^..^ten(l  \yi,^U.the'.I)iIl  on. the 


.  .;'n:V  .■-•,^Beforc'flie"FafiH'.J«d^i)    .-  . 
T^j^^QurSfi'  r:'mtfiak-Jhm^:    iSaStev  'feritt, 

.'.>•-.., 

Mt>'ING.r-Ej;K.M>TION  CP  societies;  tJNDKR 

'''!,■;  ,.'.;\    fe  &.7  VICT.  c.  36. 
'The  statute  6  4-7  t^te^c.^,  exempts  fnm 
f     thfpQor  rqte  p^crty  occupied  by  societies 
J.    ; .  eiffd)lislie(i  ezdimvef^  for  the  purpose  qfsci- 
ence,  titeraturef  and  the  fine  arts  t  ihey  are 
to  bs  supported  wholly  or  in  part  by  vdlun- 
tarycontribnrunn^,  and  shail  not,  and  by  their 
laws,  may  not,  make  any  diditf9nd,pift\  dim- 
sion,or  bonus  in  money  untoor  betu  een  any  of 
their  members. 
Held,  that  to  briny  a  society  ttilhin  the  pro- 
visions of  theuctitvii^t  appear  not  only 
that  the  memb^s  do  not  participate  in  any 
\r6fits,bitt  ihqt  by  the  nites  if  the  society 
7if^  an  PlokijiUed/rom  doing  so. 
QyaN?e^  Whfik^fi  r^iyioustfftct  society  cai^ 
Meitimffd  *  (iter^^  sofsi^  lovMw  tkf  meanr 


jure 


m^ 


A  certlfa^ti^ilvttd  tin  liMi  OetOm;  IMS, 
WM  gKSDted  ttating  that  oertm  bootesiaid 
premises  sittiate  in  the  parish  of  St.  Gtegovy, 
b^:Sl»Bwift»  JB^the  oitr  of  Londkmv  and'  oc&a- 
pud  by  -9.  Mdet^  called  The  RriigioorTract 
Sodety»  wait  entitled  under  the  6  &  7  Vieti  e. 
.36,  to  be  exempt  from  Uie  poor-iwte.  A  rate 
baring  been  made  in  which  the  premitee  of 
this  society  were  omitted^  an  appeal  waataried 
aft  the  quarter  sesaiona,  and  the  seasionatirdeired 
the  certificate  of  the  barrister  to  be  ann«Ued> 
aub|ect  to  a  ease  for  the  opinion  of  the  eourt. 
The  society  is  Supported  by  annual  vohintary 
contributions,  and  its  object  is  to  promote  the 
koowledgeof  the  Chrisiaan  reKf^ion  by  the  cir* 
eulation  of  nlifi;iDaB  tmeti  and  trealiaea  on 
various  literary  and  scientific  anbjeets,  8«A)*> 
servienArto  the  difiMon  of  religious  principles. 
The  members  of  the-soetety  never  have  derived 
any  profit  from  thcrtunideitafihig,  nor  was  it 
ever  contemplated  bv  the  rule^  of  the  socieljy 
that  the  members  sdould  ever  receive  anj  di- 
vidend or  profit.  The  statute  exempts  soaeties 
estabfisbed  exclusively  for  the  purpose  of 
aeience,  literature,  and  the  fine  arts ;  and  they 
9iast  bassnpporttd  wholly  or  in  part  by  roMkn- 
laiy  oooMiutien^  and  snail  not,  and  by  their 
laws  may  not^  make  any  dividend^gift,  division, 
or  bonus  in  money  unto  or  belwsen  any  of  its 
membens^ 

Mr.  Babinsonf  in  support  of  the  order 
of  sesidons,  contended,  first*  that  this  was 
not  a  society  exclusively  devoted  to  litem* 
ture,  science,  or  the  fine  arts ;  that  literature 
could  not  be  said  to  be  its  sole  object,  but 
merely  the  means  by  which  the  objects  of  the 
society  were  promoted.  Secondly,  that  this 
society  does  not  come  within  the  provisions  of 
the  statute,  which  contemplates  cases  not  only 
where  ^the  members  of  the  society  do  not 
divide  any  dividend  or  bonus  in  money,  but 
where,  b^  the  rules  of  the  society,  the  members 
are  prohibited  from  doing  so ;  and  that'  inas- 
much as  the  members  of  this  sociely  may  at 
some  time  divide  some  of  the  pix>ceeds,  they  dc 
not  come  within  the  exemption* 

Mr.  Serjeant  TalfourJ,  contr^,  contended 
ftat  this  society  came  within  the  spirit  and 
meaning  of  the  statute ;  and  that  although  there 
waa  no  law  of  the  society  actuaUy  prDhibiting 
any  distribution  of  the  funds,  it  was  sufficiently 
manifest  that  by  the  constitution  of  the  sodetv 
no  profit  to  its  members  waa  ever  contemfdated. 
Secondly,  this  society  circulates  through  this 
and  other  countries  tracts  on  religious  and 
iNrientific  subjects,  and  it  is  not  the  less  a  literary 
society  because  it  has  a  higher  and  nobler  ob- 
ject in  view  than  literature  alone. 

Lord  Bennmn,  C.  J.  There  is  no  doubt 
whatever  that  the  requisitions  of  the  statute 
are  that  the  laws  of  the  society  shall  contain  an 
express  enactment  that  there  shall  not-  be  any 
division  of  the  funds  of  the-  society  among  its 
raembera.  It  is  not  enough  to  say  that  tl^re  is 
nothinf^  in  the  re^^ulations  to  countenance;  such 
a  division,  bnt  it  is  expressly  required  that  any 
division  should  by  the  laws  of  the  society-  be 
rendered  impossible.     That  provision  in  the 


doraiiol;  admit  of  naftespliwi.    Oa 
ttoodMrpohitl  donoI'deaM  lo  expnaa  any 
poaitivo^o^fi^ltti,  but  will  orif  obserre  it  haa 
iMan  stiOiig^'UrK^  tti  ttgnnient  that  it  would 
\m  attttftga^fo' say '  tlia#<  Aii'^waa  not  a  literaiy 
800iat)r^^benit(s  C0h«cteM:wMi  the  higheaC 
objects    of  Kttiitifriiw,    alrf  l«  'intended    to 
awaken  tba  W^tt«  enw^lea  of  fteraiy  men 
for  the  purpose  of  diifitaiog  by  iSMxa  ^ebleaa* 
ittga of  relS^onr:  yet itis  »ow? aurprii^g^akat 
if  Wm  w«s  iwlM>ded  by  the  l^iilalMkt  as  a 
causer  oleoMmption  ftdm  rsfiiigr;  iVWtihr'hot  in- 
cluded in  the  list  of'ej^emptibn  aW  '*»tWi^ua 
aiid  charitable  so<fidt!te8,'^  when  ^'Wferrtfj^  and 
scientific   «odeti«B**  ■  are    sb    dftrtinetry    put 
forward.    Ther^  sieihf}  much  rea^nb^dbiibt 
whether  any  such  Intftilften  existed: 
.  MV.  Justice  Pmwtm:     I.  am  of  Hfe^  aame 
opimon;thatthoirstoljeetiion  is  a'|(O0$-dne. 
liie  statute  doe«  notmerrfy  feay  that  iky  such 
divisidfi  Of  the  fmids  dbe6  tafce  ^foee;  bat  tliat 
bf  the  laws  of  thetJOcietJrno  divisitott  rtftf  take 
place.*    It^erefbre»  appttrt  th'me^tRW  Jflfere 
ttxmt  be  a  pyohibitory'dafcisd'tb  Alftt  effiSe^'  ^^ 
that  if  there  w4ulH0'S«cli  !a^  that*  the  society 
did  not  come  Wlthitt  the  provisions  <rf  the 
statute.    On  the  dtherpwnt  I  d(r not  give  any 
fH)siiive  optnion.    This  sodety  doe«  Aot  appear 
to  fall  within  the  act  of  parliamenfi,  it  is  net  a 
society  for  lit«rattif«  of  sttiefice,  or  tor  the  fine 
arts  *»clu*i^,  or  ev*»Ht»«dl  |  tttti  %&  bewith- 
intheactit  muat  bo  for  one  of  Hiese  dl^ecta 
ex<ekwivdy.    IVisc  appears  to  be  A  society  for 
Mgher 'and  better  pfiitposii^  ithttWidioM  «r  mere 
literature;  andthottgfa it'dlflSimihiati^'booka  for 
that  piftjpMej  sHU  litertt^re-is^ade  subservient 
to  the  dissemination  ofHPeligious  principlca.   Its 
real  obj^  .t^erf>fojn^  isr-wOt  JiVsw«»re,,but 
religion,    and  for  that  reason  \,&m.  incUncd 
to  think  tliat  it  doe^  |M)t  coipe' within  the  pro- 
visions of  the  statute. 

Mr.  Justice  WHliAins,  Tim  bf  tHe  same 
opinion.  It  seems  to  me^  that  is  titers;  has  not 
been  passed  anylawof  the  society  pr^<miting 
the  division  of  profits;  although  such  dfriaion 
has  not  taken  place,  and  may  possibly  nk^  take 
place,  the  society  b»B  not.  brought  itself  within 
the  worda  of  Um  alatujtev .  This  ia  a^caseof  an 
exemption  from  a  legal  Vmbi^ty^and  tho«adety 
must  therefore  diatJUctly  briog  itaelf  wHkia  the 
exemption.  It  may  b«  8aid»  andi  indeed  hat 
been,  that  to  propose  t  lov  to  proUbit  the 
members  of  this  society  from  dividing,  the 
prpfita  among  themselvea  would,  havs  been  iai^ 
pertinent  and  snperflixme,  and  tlia  it^  would 
have  been  somewnat  like  .passing,  a  law  that  the 
members  should  not  steal  ;^  but  whatever  may 
be  the  strangeness  >  of  rcAUiring  such  aliw  in 
thiscase,  it  is  ckar  that  the  tenna  of/  the  act  of 
parliament  must  be  complied  with.  Suchafotm 
of  declaration  as, is  required ;b>;  thQ.^t<i|ipt  be 
made  in.order  to*  bring  ih/^.  S(^t|f,wsti4n.  tbe 
exemptions  it  contains*  On  tj^.otJwP<¥n^i^ 
seems  tp  me  that;  U  ii§  Wpossme.lo^.fi^y  tjbat 
this  soqiety  is  exclusive^  a  U^|i;;^^29r.,f  cifmtinc 


&$^  ana,  for 


sociely  or.forthjap^9pagatipn  ptt1|^$^anB, 
I  .find  tji^t  aJtbwgJi^U  ^fA©  VbfflCT  J^ay>P«.«n- 
ployed,  they.arfi  m  be,TO«de,jiii|6Wirjbc«ao.f»b- 
4er\'ient  to  the  purposes  of  religion. 


AfMrJbr  Cctmts :.  Q»  B.  Pradm  Cm^sr-^Ohnmoik  Pkaa. 


m 


.  Mr;  Justice  WiMman*  1kBr,«cfe  of  paxlkl* 
ment  was  passed  for  the  pnipoae  of  ^ssiiipting 
particular  societies  from  t&e  operslioii  of  » 
general  lav.  To  enjoy  that  e^mptioiir  these 
societies  must  show  tbatt  they  fulfil  the  rsqpired 
conditions.  Is  tl^it  ^  here  2  It  is  required 
that  members  ctf  t^e  society  should  notdivido 
the  promts  deiivedfr^m>  their  funds^  and  Uiat 
by  lawa  of  tlieir-  own  th^y  should  be  distindy 
prevented  from  d<u^g  so*  It  is  not  sufllcieiit 
to  say  that  there  cipep  exist  asooog  the  laws,  ci 
the  societ|^  aa  affi^t^aative  law  declaring  hiQw  the 
funds  shaSl  be  eroployed«  there  raiust  be  a  pro- 
hibitory pravisi^p  d^di^ingi what  shaU  not.be 
done  with  those  funds,r;  For^e  want  of  such 
a  pxohibitory  laiv;.it  seems  to  ma  that  thiaso^ 
ciety  does  not. oome. within  the  description  of 
the  exempted  societies  mentioned  in  the  staiHlte. 
With  r^peict  to.  tjbs  othen  t^uestiosi^  which  is 
indeed  hy  £!^>the  more^  important  onci  I  think 
that  t|)fV40(iel|y  doss  noCoome  within  theex'' 
emptioiiy  aod  i^^bia  is  an  oversight  in  the  aeft 
of  pfMrlioqsenl^^t  may-  speedily  be  remedied*  It 
is  not  a.siKyl(y  for  Mteratnrei  eiriencet,  or  the 
line  aits*  They  ar«  not  sought  to  be  eattended 
or  pmrnolfid  by  the  sooiet}f«  and  most  certaildy 
not  e»^ive^»  llie  society  is.excdusivdy  de* 
voted  to  the  difiuaion  of  the  knowled^  and  in«* 
fluence  oCCh^iani^jr.:  litevature  and  science 
are  ufi^.  by  the.  soci^y  only  as  meaps  to-  a 
higher  and  bistter  purposei.  as  all  the  books  of 
the  Asciety  anphatically  declare-  It  is  not  ne^ 
cessnryto  decide  this  case  upon  thispoHit,  for 
the  other  isei^ieiitto  dispose  of  the  question 
of  th«  jnght  l»  earemptlon  from  the  rate* 

Order  of  swiiona  oonfinoMd. 

"  tM^li's  IVtnni  9tnrf fee  eeitrt. 
JTeffhUt'  vi"  Mi  Jiistices  of  AngUsea.     Easter 
•^^  Term,  1846. 

CKBTfOllABI*— WHRN  TO   BB  MOV^D   F^QR. 

Aj^fifti^mri  iOibrwff.pp-tm.ordenof^mtiwft 

'    uiiUjnoi  be-oUov^  v^Hr,  the  eipimtUm  i^ 

^  m  cfildttdar  f9ion(h$  limiM  hy  tkt  staL 

Ai^  l9x»' Michaelmas  quarter  sessions  held 
for  tbr  county  of '  Anglesea,  on  the  lOlh  bf 
Oe«oter  last,  an  order  irasmade  by  the  jnstlbes, 
sabiroi  t»  M (special  case* '  No  steps  vi^re  taken 
.  for  the'<pur|tose  cf  obtiiiniDg  a:  cevtiorarl  to 
briogi'm^  the '  pfCMseedings  nnlil  Saturday  the 
11th  of^  April,  (the  day  after  Gdod  Friday^ 
wkeBy-uponr ajipHeation  at  ^e  judge's  chambered 
H  waa  fbuAd  thlit  m  conseipieiice  of  the  Easter 
holid&ysYN}  judge  would  httend  until  the  1 5th, 
wkich  wsis  one  day  beyond  the  six  calendar 
moMtUsi  neMt'  aftfer  the  o^de^  of  sessions  tras 
made.*'  'A^^^pikation  was'subsetpiently  made  ta 
.    i.mr    ,':■  I    I.  ...  ■•■. :  .  .    -.. — : . — — 

■  •Flle*lat:-^3'Gio.  2,:c;  18,  s.  3,  enacts,  thkt 
"no  wiSt' of  <!cfrliorrifi  shall  be  ghiiDited,'*  &c., 
*'  to  remb^c  ari#"CotiVlction,  jtidgment,  <rfder,  or 
other  pi  oi>eteMPgi'^*'^by  br  before  any  justice  ot 
jasticedbf  "^ii^^e,"  «C(».,  ^'tihlfesSsuch  t*rtlo* 

rari  be  x»6^edf6^etibHf<S'f6rWithih  six' calendar 
months  next  aflt^i' Mi^  ic^idHWm,  j^^^ht, 
order,  or  othcfi^priftctHjdiHgi^,^  ^B^I  be  fiU  had'Of 
made/' &c«  ''•'  -.-.■:•.—.:' ^    •  '■ 


Opi0ndgt^  J.wal  chambeni  for  his  flat,  but-lus 
liN*dAhip  K&rred  the  patties  to  the  court.  Ac- 
cordingly, 

Peactik  now  mored  that  a  certiorsiri  xnight 
issue  ntmcjH^  tunc^  and  submitted  that  as  the 
attempt  to  apply  within  six  criendar  mondis 
had  been  frustrated  by  the  occurrence  of  the 
Easier  holidays,  this  was  a  proper  case  for  the 
indulgence  of  the  court.  He  admitted,  how* 
ever,,  that  he  had  been  unable  to  find  any  case 
ill  whkh  the  writ  had  been  allowed  after  the 
expiration t)f  the  six  calendar  months  limited  by 
the  statute  13  Geo.  2,  c«  16,  s.  5. 

IViffhtrMtn,  J.  Then  it  seems  to  me  that  I 
hare  no  discretion.  This  apfplicatien  must- be 
governed  by  the  statute,  ana  accordmg  to  that 
you^reottl  of  timsi 

A]qalicatioii  refused. 

Ctmmes  I^Ua*. 

IM^ts  V.  Toplis  and  another,    Easter  Term, 

1846. 
QBFAULT  IN  NOT  GOING  TO  TRIAl.. — PAUPKR 
PLAINTIFF  LIADJ4B.TO  COSTS  OF  THS  J>A.Y. 

Under  rtU  10  of  HHmy  TWm,  2  IT.  4,  « 
piaint^  admitted  to  sue  m  fbrmft  pauperis, 
andmakinp  drfault  in  not  going  to  trial 
after  a  reguiar  noiicfe,  is  Uabtw  to  the  eostm 
of  the  dag,  although  the  default  be  oceaskAied 
bg  the  mistake  of  his  attorweg^s  ohrk. 
The  plaintiff  in  this  action  had  by  an  order 
bearing  date  the  2!)th  of  January,  1846,  been 
admitted  to  sue  in  forma  pavperis,  and  the 
cause  was  set  down  for  trial,  pursuant  to  a  pre- 
vious regular  notice,  at  the  aittitigs  for  Middle- 
sex after  last  Hilary  Term.     It  appeared,  how- 
ever, upon  affidavit,  that  the  clerk  to  the  plain- 
tiflT*  attorney  had  by  mistake  made  an  error  in 
filling  np  the  jury  process,  in  consequence  of 
#hich  he  felled  to  enter  the  cause  in  proper 
tihie  with  the  marshal,  and  the  trial  therefore 
did   not  take  place  in  accordance  with  the 
hotice.    A  rule  nist  having  been  obtained  call- 
ing upon  the  pklntiff  to  jrny  the  costs  of  the  day 
for  not  proceeding  to  trial,  pursuant  to  his  no- 
tice, under  the  authority  of  the  Rules  of  Hilary 
Term,  2  W.  4,  rule  10, 

Doidhg,  Serjeant,  now  showed  cause.  The 
rule  of  Hilary  Term  rendering  a  person  who 
sues  \nfrrm& pauperis  liable  to  costs  for  default 
in  not  proceeaing  to  trial  after  notice,  though 
not  dispaupered,  does  not  apply  to  a  case  like 
the  present,  where  the  delault  has  proceeded 
not  ve3fatioU8ly,'but  from  unavoidable  careless- 
ness. The  cases  of  Doe  d  JAndsag  y,  Edwards 
and  others,  2  Dowl.  471,  and  Gore  v.  Morphew, 
8  Dowl.  137,  support  this  distinction. 

Channell,  Serjeant,  contr^.  The  rule  of 
Hilary  Tterm  was  framed  to  meet  a  case  like  the 
present,  which  before  that  rule  could  not  have 
arisen  until  the  plaintiffhad  been  dispaupered. 
A  pauper  now  is  in  exactly  the  same  situation 
as  any  other  plliintiff;  and  botmd  in  the  same 
manner  to  pay  the  costs  of  the  day  for  his 
fhult'in  not  proceeding  to  trial,  alihcijgh  i^  mu/ 
hi  whbHy  the  reaull  of  his  attorney*^  neglect 
Girrev.  if^rphew^  9  Dowl.  ISir. 


ISO 


superior  ConrU.*  Comwm  Pleas.r-Xxdtequer, 


By  the  Court.    Hrre  nptie^  of  trial iias  boen.,  letter  of  allotment  with  the  banker*^  receipt  for 


givea  in  the  ref^ular  and  ordiiuxy  \vay»  ajad  iu 
pursuance  of  that  notice  the  defendant  has  ne- 
cessarily incurred  certain  expenses.  In  conse* 
quence  of  a  very  gross  error  tha  trial  of  the 
cause  did  not  take  place,  and  therefore  the 
plaintiff  has  incurred  a  liability  to  pay  the  costs 
of  the  day,  and  this  although  the  error  was  oc- 
casioned by  the  mistake  of  his  attorney's  clerks 
llie  rule  therefore  must  be  made  absolute. 

Rule  absolute. 

£xr(r(|iur. 

JValsiabb  v.  Spotiiswoode.    Trinity  Term,  i2tK 

June,  1846. 


the,  Uepotits  a^ipeaded  thereto  would  be  ex- 
qhanged  for  scrip  on  its  production  at  the  office 
of  the  company^  and  on  t{ie  ^daintiflT  executing 
the  parliamentary  ccvitraqt'  ani^  subscribers* 
iMrreement,  The  plaintiff"  poTd  the  deposit  in 
due  time  into  one  of  the  bankers  menik>ned, 
and  aftenvards  attendedat  the  office  of  the  com- 
nan V  for  the  purpose  of  esbectiting  the  nece(»ar>* 
deeds.  On  the  27tb  October  the  plaintiff  ap- 
plied for  scrip,  but  it  was  not  given,  and.jifter 
many  iruitless  appUoations,  sbie  was  told  by  tlte 
secretary,  on  the  12th  November,  that  the  di- 
rectors had  finally  determined  not  to  issue  any 
scrip;  and  that  a  statement  of.  the  accpaiit« 
» . , .  ««r . .,     ^  '  would  be  made  out,  and  the  Burplo^.  after  nAv- 

HAiLWAY  SCHEME. -coMMiTTER.MAX.-iti^e  expenses  incOTred,  wouH  be  refnndied 
BBCOVKRY  OF  UE POSIT.  ^^   ^^^   alW-8.      It  appeared  that  400,000 

An  allottee  of  shares  in  a  railway  scheme '  shares  had  been  applied  fof ,  and  70,000  aStbtted, 
which  has  proved  abortlce^may  recover  back^  but  deposits  had  oeen  paid  on  4,000  only;  The 
in  an  action  Jor  money  had  and  received^  leafned  judge  directed  the  jiity  to  find  a  terdiet 
the  V  hole  amount  paid  by  Kay  of  deposit.       for  the  plaintiff",  and  reserved  liberty  for  the 
The  first  count  of  the  declaration  in  s^b-  I  ^f  ^f  "^ant  to  move  to  enter  a  nonstlSt    A  role 
siance  stated,  tbnt  the  defendant   and  other  ^'^^.^^^^'^^  ^^%^^^1"^^^^^^  ^  ^ 

persons  anreed  to  form  a  joint  stock  company'  ,  /^'T'*  ^"^  Y.  .^^'r^t  "^rS"  ♦  ^  !  i5'^ 
called  the  "  Direct  Birminlrham.  Oxford,  Head-  o^Jf<^^J?"  >*-a8.  hat  the  letter  of  anotmentte  no 
inK,   and  Biighton  Jutirtion   Hailway   Com- i  Pf ^^  l*^^^^°?f  ^^j^^  ^"JT 't  ""JS^^J!' 

pany,"  for  th?  purpose  of  making  a  railway  that  thoURh  the  directors  did  not  allot  the 
under  the  poivirs  of  an  act  of  parliamentV  ?""l^' '''^ '^""'^^  which  the  plaintiff  applied 
capital  2,000,000/..  in  80,000  shares  of  35^  ^or,  there  is  dearly  a  binding  contract  m   re- 


plaintiff  ivould,  on  or  before  October,  pay  iotci        ,.  .         ...    ^    ^   .     u-      i 

the  bankers  of  the  company  a  deposit  of  Tl^  i"  connexion  with  the  24di,  it  la  clear 
2l.}2s.6d.  a  share  and  execute  the  parfia-'^**  ^^'^  J''*^^' ^**«^*' ^^"'^^I^  ^.""  ^^^^'"'^  i^^ 
mcntary  contract  and  subs^cribers'  affreemenl, '  1  ""^^f  ?  l'^''*^'?  °"  P^'^^^.J  issciog  scrq^  before 
&c.,  the  defendant  i«-omised  the  plaintiff  to  {»»ov»sional.reKi8traiion  Iliatvieu'is  confira 
^ve  her  in  exchange  fox  the  letter  of  allotment, '  Vl  ^^'^  Promion  of  the  a  1st  and  5;>nd  sec^ons. 
scrip  certificates  for  the  said  shares.  The  de.  1  ^^  ^"  ®''*^"^  ^}'^  plaintiff  is  entjUed  to  recover 
claration  then  alleged  that  the  plaintiff  paid  the  ' ""''  *^'%''^,!I"S^?1"  "^""^X  \ad  and  receive^,  Th- 
deposits  into  the  banker's,  and  was  ahvays  ^?^^  of  Noc/;e7&  vCrtwdy.  3  ».&  C.ST  4,  is 
ready  and  willing?  to  execute  the  parliamentary '  ^''^"^^l  ^".r^^*'  ^^nti\fl\e  ^oaipany  ^  fc^^^l^d. 
contract  and  subscribers'  agreement,  but  that  jhe'.ubscribers  are  not  liable  for  any  of  Ibe  pre- 
the  defendant  discharged  the  plaintiff  from  po  ^»"»»"ary  expenses  as  they  only  cotitract  to  be- 
doing;  yet  the  defemlant,  not  regardincr  his 'P^™®^^^"^^*;"^^^^*'^''*,?^'^'^^'?^^^ 
promise,  refused  to  deliver  the  scrip  certificates. ,  ^'l^titnied.  Ihe  ^l,  I2s.  6d.  per  share  consists 
'llie  second  count  was  for  money  had  and  re-  jf  the  deposit  by  way  of  earnest  of  10*.  In  the 
ceived  to  the  plaintiff's  use.  The  defendant  i  ^^^red  pounds,  in  pursuance  of  the  li3rd  sec- 
pleaded  to  the  whole  i;on  assumpsit,  and  also !  '*^"  /'^^^/*^  ^^  ^  ^'^h  *"^,  the  tw  pet  cem. 
traversed  the  material  allegations  in  the  first  ""^.a?'^^  ^y  the  standing  orders  of  the  House 
count.  I  of  Commons,    llie  latter  sum  the  plainUfT  i$ 

At  the  trial  before  Volhck,  C.  B.,  at  Guild-  I  ^1^*"^^  ^"^j^^^"^  ,K  '■^"'^^  ?^  th«  conjiiaiiy  U 
hall,  it  appeared  that  the  defendant  was  one  of  I  ^''^"^^?"^^'  ^^^^  the  authoriUes  show  thA  the 
*i f.-_     ,  -  preuminary  exjienses  must  be  borne  by  the  pro- 


the  provisional  committee  of  a  railway  scheme 
<called  the  "Direct  Birmingham,  Oxford, 
Reading,  and  Brighton  Junction  Railway 
Company,")  ^vl)ich  had  been  provisionally  re- 
mistered  under  the  7  &  8  Vict.  c.  1 10.  On  the 
7th  October,  1S45,  the  plaintiflf  ivrote  for 
shares,  and  on  the  18th  received  a  letter  stating, 
•*  that  the  committee  of  management  had  allot- 
ted to  her  thirty  shares  in  the  pro|  ased  under- 
taking; and  requesting  that  the  plaintiff  wonid 
pay  the  deposit  of  2/.  12#.  Crf.  per  share  into 
one  of  the  bankeca  mentioned  on  or  before  the 
24th  October,  otkervh»e  tlie  letter  of  allotment 
would  be  null  aod  void,    U  also  stated  thai  the 


jectors.      Fitchford  v.  Darts,  5  M.  &  W.  2  ; 
Foxw  CViflon,  9  Bing.  J 15. 

Martin^  in  support  of  the  rule.  The  &b1*- 
scribers  to  an  undertaking  like  the  present  ar« 
quasi  partners,  and  liable  to  contribute  to  the 
preliminary  expenses.  The  contrary  doctrine 
h^s  principally  rested  .on  the  case  of  ^nrnpssoti 
V.  Sauuders,  4  f  ing,  5 ;  but  that  case,  thoi^h 
never  expressly  overruled,  has  generally  been 
comsidered  as  bad  law.  KockePs  v.  trosby  is 
distinguishable  from  this  case,  f&r  there  il  was 
expressly  ai^rfed  thajt  the  money  paid  a«  de* 
posit  .^hopld.  be  put  out  at  in.terest  tot:  the  bene* 
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fit  of  the  subscribers.  Here  9omt  pr^mmarf 
expenses  must  necessaril}-  be  fncnrred.  There 
is  no  valid  dislxDction  in  this  respect  between 
the  diSerent  portions  of  the  deposit :  the  2s.  6d, 
will  stand  on  the  same  footing  as  the  ten  per 
cent.  It  is  clear  from  tbe  provisions  of  the  7 
&  8  Vict  c.  liG,  that  the  secretary  had  no 
po^K'er  to  issue  scrip.  As  to  the  first  count,  the 
contract  there  stated  is  not  proved^  for  the 
letter  tras  a  mert  intimation  that  the  t)anker*s 
receipt  would  be  e;cchanged  for  scrip.  Besides 
ther6  is  no  evidence  ih^t  the  scheme  has  been 
abandoned. 

Cur,  adv  tult. 
Potkieif.  C  B.,  delivered  the  judgment  of  the 
court.  ..(After  stating  the* facts,  his  lordship 
proce«4c^l  •  ^e  think  the  decision  in .  the 
case  of  JSockells  v.  Cr9sh^,  3  B.  &  C.  814, 
governs  thif^  ca^.  ,  It  is  therefore  unnecessary 
to  give  any.eipinion  upon  the  special  count,  as 
to  which  apme  doubt  mav  be  well  entertained, 
for  jre  are  all  jpf  opinion  that  the  plaintiff  is  en- 
titled to  n*coyer  upon  the  count  "for  money 
hadaiMii'eceived/  and  that  the  verdict  found 
for  \xtr  ba  that  count  should  stand ;  but  that  the 
verd^  on  the  other  cpunt  should  be  set  aside, 
and  a  verdict  entered  for  the  Gefendant.  AVith 
regard  to  the  point  ihat  the  subscribers  to  an 
unJaMdung  like  the  present  are  qua$i  partners, 
and  that  the  subscription  is  to  a  common  fund 
for  the  purpose  of  defraj'ing  the  preliminaij' 
expeBses  of  the  companyi  we  think  that  sucn 
is  not  the  true  result  of  th^  publication  of  the 
prospectus,  or  the  application  for  shares,  and 
we  think  that  no  partnership '  ever  actually 
conamenced.  Titcl^ford  v.  tyarh,  '5  M.  &  W. 
'2,  decided  that  a  subscriber  \Kho  had  taken 
shares  and  paid  deposits  is  not  liable  for  the 
contracts  of  the  directors,  unless  he  knew  and 
assented  to  them,  proceeding  with  a  smaller 
amcouit  o(' capital.  That  has  been  since  fre- 
quen^lx  acted  on  in  other  cases.  In  Nockells 
V.  Croelfy  a  similar  doctrine  was  laid  down.  It 
appeairs  to  us  that  the  application  for  shares  and 
paynaept  of  deposits  amounts  to  nothing  j  the 
shares  subscribed  for  arc  so  few  that  the  con- 
cem.f ould  not  prpccedi  and  the  scheme  must 
necef^Uy  be  abprtiy^t  With  respect  to  the 
otber  ppin^,.it  is  an  answer  tq  say  that  the 
allotinent  of.  shares  In  an  abortive  sdieme  is 
TesJOf]jaoi.  a^  eOipplianC^  with^the  application. 
If  the"  scheiae'ceasesj  nothmg  TVb*teVer  is 
allotted'v  It  was.ai|;ued  oa,th^  part  of  the 
defendant^ that  tKere  was  no  evidence  of  the 
concern  peing  at  an  end.  We  think  the  answer 
given  ai'  the  office  of  thC;  company  to  th^ 
iiMj^uixie».  of  the  ^plaintiff  was  evidence  to  go  to 
the  iffHM:^^  '^^  concern  was  abandoned,  and 
tj^inig^nfJM^ercdjb^  evidence  on. the  part  of 
tHe. .a(^fe^anti  we' think  that  the' jury  were 
wairnniram  fipdjiw  that,  the  scheme  was  at  An 
end^f    upbji?  f^e    apthb^  Nockell^,  v. 

Craebu  Wli;  ^bipk  Xj^R  plit^miifr  ehtuled  to  recover 
OD  the . count J|j[>^]zmdey.n  A 

ques^n  w^^hu^e^  bat  not-  inuch  iirgu^St;  as 
to  wK^eraie^e>ya6^a^aitt^r^ncebkwee^ 
|)ortion  of^e  d^mMs^uja  the  'othe/;  it  appear. 
mff'c^iiu  4a<  wMl  #wi%</  deposit  by  liray  oJf 


earnest  of  \0$.  in  the  hundred  on  251.,  in  pur- 
stiance  of  the  25rd  section  of  the  7  A;  8  Vict.  c. 
110,  and  that  the  residue  of  the  deposit  was 
the  ten  per  cent,  reouired  by  the  standing 
orders  of  the  House  of  Commons.  Beyond  all 
doubt  that  amount  must  be  returnea  to  the 
plaintiff,  and  we  think  that  the  other  must  also 
be  paid  back,  on  the  ground  that  it  was  paid 
for  the  special  purposes  of  a  concern  which  has 
been  abandoned,  and  therefore  the  money 
could  not  be  applied  to  those  purposes.  The 
judgments  of  Holroyd,  J.,  and  Littledale,  J., 
in  Nickolls  v.  Crosby y  will  apply  hero.  Holrojfd. 
J-,  says :— "  It  appeared  to  «c  at  first  tbftt  this 
was  ver^  like  the  case  of  a  partnership  w^hich  I 
put  durmg  the  argument,  but  here  the  concern 
was  never  really  set  a  going ;  and  I  think  that 
the  expenses  incurred  in  setting  a  scheme  on 
foot  are  not  to  be  paid  out  of  the  concern  un- 
less they  are  adopted  when  it  is  in  actual  ope- 
ratiOh."  And  LiUhdale,  J.,  says  :— "  Suppose 
there  bad  been  no  subsenbers^  then  the  pro- 
jfictors  must  have  paid  all  tl^  expenses.  If 
theu  one  person  only  subscribes,  ace  all  thoM 
expenses  to  be  cast  upon  him }  The  hardship 
and  injustice  would  be  monstrous;  yet  that 
would  be  the  consequence  in  such  a  case  were 
we  now  to  hold  that  the  plaintiff  was  liable  to  a 
proportion  of  the  expenses  incurred  by  these 
defendants.  With  respect  to  the  •  purposed 
partnership,  it  is  plain  that  there  could  be  none 
uQtil  the. money  wafi.laid  out.  in  execution  of 
the  proposed  scheme."  Upon  these  grounds 
we  th'mk  that  the  verdict  ought  to  be  entered 
for  the  defendant  on  the  first,  and  that  it  ought 
to  stand  for  the  plaintiff  on  the  other  count. 


BUSINESS  OF  THK  COURTS. 

Common  piras. 

Tu:s  Court  will,  on  iVIoDcIjiy  the  6Ci  day  of  July 
next,  hold  a  Sittiii<f,  and  will  procee<l  lo  |;We  judg- 
,  ment  in  certnin  of  the  matters  standing  vv^r  for  tlia 
,  conaiderotion  of  the  court. 


CHANCERY  SIITINGS. 

After  Tnnltif  Term,  ItJtC. 


f 


aerlJ  CrttTurello):. 

AT    LrNCOI.N'8   INN. 

1st  Seal — Appeal  Mo- 


Tuesdny 
Wfdaeadny 
Tliursday  . 

Fridiiy  .    . 

Seturdfiy    . 

Mbndny    ■ . 


..«4^  Appeals.  .    . 

«i(j  i   (Potition-day)  UooppoMd 
'  ^     (     Petitions  and  Appeals 
•  37     Appevlc. 

le  2Dd  Sei(«-Api)6al  Mo* 


29 


(     tioat. 


racHdar     ...  SO  ) 
AVitdaeiday     Jul?  1  [  Appeals. 
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Mondvy     . 

Taflidaj  « 
Wedoesdaj 
Thondny   • 

fadajr  .    • 

Satorday    . 
Monday 
TiMflday     . 
Wadoeadsy 
Thuraday    . 

IViday  .    • 

Saturday  « 
Itfondny  . 
Tueaday  , 
Wadaeaday 

Thursday  • 

Enday  •    . 

N.&— Sucbdt 
the  Uonia  otLtm 


Chmwery  8Mn^«. 


g  <Tlit  3rd  Saal-^pi^eal  &fo* 
t     (ions. 
.    T) 

.    %f  Appetls. 
'9) 

^  {  (Petidtffi-day)    Unoj^fiMad 
'        (     Petvcicna  and  Appwlt. 


1)7  \  (Petition-day)    UnofipoBe$4 
{      Petitions  and  Appeals,  . . 
.  18  j 

^^{th%4th Seal-^HotioDa  and 


24    The  iveoana  PatitioD-day. 

lays  aa  lis  Lordahip.  U  occupied  in 
ffdaeowepted. ' 


JStastci  of  tic  KoUtf. 
Hoodsy      *JnneSt    MeCiMS* 

.f3\ 


^eaday  • 
Wedneeday 
ilnvaday   . 

BSonda^ 

Tueaday  « 
Wednesday 
Tborsday  . 
Friday  ,  . 
Saturday     • 

Monday  • 
TuaadiQr    . 

Wednesday 
Thufeday  , 
Friday  .  . 
Saturday  « 
Blond aj  • 
Tuesday  . 
Wednesday 
Thursday  . 
Friday  •  « 
Saturday  . 
Monday     • 


.f4 
.«7 


Pleaa,  Demurrers,  Cause's, 
Further  Dire^ums^  und 
-Exceptions. 


Plees»  Demuirett^  JBzocp- 
tioDS,  Caiisee,  and  Fur. 
l>iis. 


•    •29    Motions* 

July  1  I  Pleas,   Demurrers,  Causes, 

.    •    9  t    Turtber    Directions,  and 

5  I      EKaDpti»M. 

.    4J 

»  •»    S    Votibnt, 

.  ^^ 

,  a 

.  9 
.  10 
,  11 
,  13 
,14. 
,  15  / 
.  16 
.  17 
,  IS 
.  SO 
.  91 

23  Motions 

24  P^itions  in  General  Peper. 

Short  Causes,  Consent  Causes,  and  Consent  Pe- 
titions, tY9ry  Saturday  at  the  sittings  ef  the  court. 

Notice.— Consent  Petitions  mast  be  presented, 
and  copies  left  trith  the  secretary,  on  or  before  l!he 
Tliersday  preceding  the  Saturday  on  which  it  is 
intended  they  should  be  lieard. 

Monday     .  J4aie  f%    The  1st  Seal— Motions. 
Tuesday     .    ,    •  43 )  Pleaa,  Demurxers,  Excep- 
Wednesday     .    ,  24  V     tioos,  Ouus^>  ettd  Fat. 
Tburtday  •    .    .  25 )     Dim. 


Wednesday 
Thursday  . 
Friday        • 


PfMay  ,    • 

Saturday     . 

MMUlay  . 
Tueaday  . 
WiMliieediry 
ThurKiay    • 

Friday  .  • 
tecrdiy^  « 


26 


(PetitioB.day')  Petitioas, 
(Unopposed  irat)  Short 
Censeai    '  " 


«r 


land  Gausas. 
(Itees,  Demurrers,  Excep- 
tions, Cauaes,  and  Fur. 
(     2^« 

•  .>29    The  2nd  Seal— Motions. 

.  .  3d']'lPleii,  Demurren,  Ezcep- 
Jurly  1  > '  ifon^  Causes,  and  Fui- 
.    .    t)     ther  Directions. 

j  (1*<Btill^«day)    Petitions, 
.    •  i^X     IfUnopposed  first).  Short 

.  .  (   ■  Causes,  and  Causoe. 

.    1PI^«»  Demnnen.  Excsp- 

•  •  .    4.<-   '  tJou,  Causes,  and  Fur* 

•  <  .|     ther  Direolioas. 
V    «    €    He^rdSeal— llotioas. 
.    •    TV^Ieas,  l>emumlks,  Excop- 
.    -    S  }• .   irioiis,  Cttusea,  and  For- 
9  )      ther  Oirectiooa. 

•'(Peiltion-day)     Petitioos, 
fUnoppoaed  first),  Short 
-  CaoMs,  «od  Causes. 

,ity   ' 

•  13  \  Pless  Demurrsca,  Escep- 
.  14  V      lions.  Causes,  and  Far- 
.15  1.   ther  Directions. 
,16j, 

.^  <l(Petl(ion-day)  Short  Caoscs, 

*  .(     P«|tionSy  and  Causes, 


"I 


Tueaday  . 
Wednesday 
Tbdradi^   • 

findfey      « 

Satunhtf  « 
Meoday  « 
Tueaday  . 
Wedaeaday 
Tluirad^y    « 

Fridaj       . 

Saturday  . 
Monday  :.v 
Tuesday  . 
Wedneaday 

Tbursdfgr   •    .    ,23    IV  ^^h  Seal— Motions. 

¥wiAmiT  ^  J  ^*>*  Genend  Petitiou-dsj- 

rrtaay  .    .    .    .^j     Petitioiia&Sliort Causes. 

Mondsjr    •  Jwe.  fe    llbe  lift  Seal--Motiaii. 
Tuewlay     .  --  1       "^ 

Wednesday 
Tbuxsday 


{JlcMUi,  .0Bteni«ra^ -Aseep- 
L    tiona.  Causes   sad  For- 
(     ther  Directipna. 
,-  }  *Bani:fopt     *•-'•-    -' 
•^*|     Oauset. 


PetitioAS    sad 


Friday  ,  • 
FWday  . 
Monday 

Thucsdav 


jPleiw.    Denaarrera,  Ezcep- 
.  25  <   *  tious,  Causes,  end  Tv. 

(     Dirs. 
2^  (  (Petition-day)  jPetitions  »ad 
*^(     Oaases. 
.  tt    Shoh  Causes  and  Caoies.; 

M  \  T1i6  2od  Seal— Motions  scJ 
'•*{     Causes. 

(P1ees»   Deaaunerfl;  Steep- 
•  30  I     tions.  Causes,  and  Fur- 

[     therDhrattions. 


Wednesday     July  1  J  bankrupt     Petitions    saJ 
Thunday   • 
Friday  .     • 


(Pleas»  Pemttrtars,    Ercep- 
•    .    2j     tjt)ns,  Caaaea,& further 

t    .   3  J.(1?«*»t»<»-day)  Petitions  and 
(    Oaases. 
^•twJay.   *    .    •    4    Short.Causas  and  Cauaes. 
^  { fheSrd  Seal     Motions  and 
)     Causes. 


Tueadtj 
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W 


Wtdie(Ba«V  */  .  ii  } 


Exeqp- 
.     tions,  C«u96Sy&  Fi«#diffi 
'  DiractioDfi. 
,  A  Ujlfnknipt     PetitiQiui     sail 

-r  FleM,  Demurreri,  Exeap- 

•  Iff  |(Pet«»«n-il»^)  P«afiiHifrWU^ 

,,frJ,-.CiiAifes.         

>  (l|»,i3bo]t  Causes  snd  Causes. 
PeUtioat    ^d 


•^^  jr996ka^  Demurrers,  Ezcep- 
«'1^  '  tioni^  CsuMs»  dC'Fbitlvt 
>   U  t'<'^  Directions. 

BaojEMpt    Pelitiovs^  «M 

T^****  DsmurreySf'   £«oep- 
•  H6|!    tioii^  CauMis   «||4  >Fil#. 
(      I     i.  .<  t-k  «rthar  Directions. 

Saturday 
Tveatfay    • 


jBatnrdi^    • 

Iftlonday     « 

Wednaada^ 
ThuMday  • 

Friday      . 

Saturday    • 

Monday  • 
Tuesday  . 
Wednesday 

ThttTsdajT  . 
Friday  .  * 
Satnrdsy     • 


•'le^<(a«li|bft•day)  Ditto.  ■  ,  ,- 
'fSkort    Causes,    Petitions, 

.  11<  (utfoppoaed  fimtj  -aad 
i    .flaiMM, 

Pleas,  Demurrers,  Causes, 
Purtbar  Diraetions,  and 
Kjcceptions. 

(Petitios-day)  Dittou     . 
;4  01mt  cCansea,   ^ttetosa. 
18        (imoppoaad   ^at,).«ad 
Causea. 

20  ]  Pleasj    Demurrers,   Exoep- 

21  tioBs, '  Further  Dirs.  «nd 
9S )      Causes. 

The  ttU  Seal^MotioiM^aad 


"{ 


. .  S  (Pedtion-dsy )  P«liiioiia  « 
•  '*i      Clauses. 


«,<29^S^ort  Cauaea,  PalStions  Sc 


Causes. 


18 


fihorl  C»iiaea  and  Caiiaasii  ^ 
^lOkxkf^i    Petitiou  >«M 

CaukAs.    -' 
Pleaf »  Oemoriera,   ^scop- 

tiOna,  Caosea,  and   Fur- 

lli^r  Directiona. 
tBadkrupt    PekitioBS    and 

^  i9   ,Tlie'4«hSeal--Mo€Caiiii. 
*^4 '(Pelttion-day)  Petitions  k 


Causes. 


W^lbwday 
Fsftday  /    « 

Tnaaday    •    .    .  t8 
Wednesday     •    .  S9 


Petldobs  aitd 


SMALL  DEBTS  BILL.     ! 

The  gorerament  bHTof  133  clauses  has  just 
been  printed,  it  ptopoaes  to  emlarge  the  county 
and  other  local  (whiIb  '$o  SBl^  idtfa  pMvr  t<» 
remove  actions  abore  &L  to  a  euperioi>  coiift 
under  a  judjice's  Odrder^  oa.terjae  of  |^?tQg.aec»- 
rity,  &c»  with  concurrent  juri84i<^io0i.ito  Ite 
courts  of  "VVestminster,  when  tlje  plaunliff 
dwelU  more  than  20  miles  from  the  delaodaat. 


Friday 


itioiia  and  Causes. 

i  r )   -   f 

31    ailbrt  Caoaes  and  Catisad« 
%.  JMItrapt  Petitiona. 


Hfttf  4t(9nr4Ur  iiatfntt. 

Monday     .  June  « J^^  Jl***'^"****'"  ^ 

Ttteafl^'V   '.'    •  tSj  Plaas^  Demnrrexs,  £xe^- 
Wedneaday    •    •  94  >       lions.  Causes,  and  For- 
Tfaarsday  «    •    •  C3 )      <ber  J2iieetioiia. 
Frsday  .    .    •   \  U    (PelUisiMiay)  Ditto, 

iibort.  Gaiiaea.    Petkioaa, 

(unopposed   first,)   and 

Cayses. 

^Q  niie  Snd  Seal—Motions  and 
'^1     Causes. 
Toeadi^    .•  ..  ..^IPIesa,  Demorrers,  Ezoep- 
VTedneaday     Jnly  1>     tionay  Canaea,  and  Fur. 
TbojfSday    .    .    •   /S)      Dirs. 
Fridi^       «    .    ^    d    C^elition-day,)  Ditto. 

I  Short    Cauaes,    Petitions, 
.    ,    4^      iwioppoaed   $nt,)    and 
{      Ceosaa. 
;«|,the4rdSed--XoCiBM  end 

•  \'^l     Caaaes. 
m    M    7\  Plee^  DenuBrsen,  Excep* 

-[    .    e  I       tienf,  CfHiiaa,  ««i  Iw- 

•  •  '  ^)      'ther  Directions. 


Saturday  ^.    .    ,  i7< 


Uaiatmy, 


Saiax&iy    « 

fliMday  . 
Tuesday  ^ 
Thnnday  • 


NOTES  OF  THE  WEEK. 


UNOUALIFIBO   PKACTlTlOKBRS   AT  THB 
SBBMOKi. 

In  the  case  of  the  Qu^n  ▼.  Bnehtman,  re- 
ported at  p«  155,  ante,  in  v^ich  it  was  ideddcd^ 
that  it  is  an  indictable  offence  to  praelise  as  nn 
attorney  without  being  dnly  qn^fied>  the  de- 
fendant attended  the  Court  ot  Queen's  Bench 
on  the  11th  instant.  The  Attorney-General 
consented  to  the  delendant^s  enterin^^  into  his 
own  racogniaance  to  come  up  for  ju(]^ment 
when  called  upon :— the  defendant  .payii^  the 
costs. 

The  improper  practisinfc  at  the  sessions  by 
the  clerks  of  guardians  who  are  not  quaiBfiedto 
act  as  attorneys^  will  thus,  we  presmne,  be 
terminated. 

LECTUBE8  AT  THE  INNER  TEMPLE. 

Mr.  Starkie>  Q.  C,  concluded  the  series  of 
lectures  on  Jurisprudence,  delivered  by  him  in 
the  Hall  of  the  Inner  Temple  in  his  capacitjr  of 
Lector  of  that  society,  on  Thursday  evening 
last;  but  the  learned  gentleman  at  the  same 
time  announced,  that  it  was  hia  intention  to 
resume  the  sul>Ject  in  the  ensuing  Michaelmas 
Term,  when  it  is  to  be  hoped  there  may  be  an 
incnased  attendance  of  stodenU. 

CHIEF  CLERK  TO  A  MASTER  IN   CHANCERY. 

The  question  about  the  chief  clerk  to  M|isjker 
.Lynch  has  been  settkd  by  the  appointin^t  of 
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ParHantentart^  ItUeUisieuce.^-Letter  Bojt* 


Mr.  Jamee  William  Barrett,  a  solicitor  duly 
Aualified  under  the  Chancery  Regulation  Act. 
'fhia  genUeman  is  a  member  of.  a  very  respect- 
able firm  in  Gray's  Inn,  from  which  of  course 
he  will  withdraw  on  taking  his  seat.  . 

SOLICITOR   OF   EXCISE. 

We  understand  that  J.  Douglas,  Efiq.,  6ar- 
risterat-Liaw,  of  the  Middle  Temple,  has  been 
appointed  to  the  office  of  Solicitor  of  Excise, 
jointly  with  Andrew  Morton  Carr,-  Esq.,  of 
Gray's  lun,  recently  Solicitor  of  Excise  for 
Scotland. 

A  multitude  of  appointments  -cwn  only  be 
filled  by  barristers,  and  we  think  it  would  be 
both  politic  and  just  to  give  these  Government 
solicitorships  to  the  other  branch  of  the  pro- 
fession. 


PROCEEDINGS   IN  PARLIAMENT   RE- 
LATING  TO  THE  LAW. 

Aou0c  of  %orlt0. 

NEW   BILLS. 

Recovery  of  Small  Debts  and  Demands  in 
England. — For  2nd  reading.  The  Lord  Pre- 
sident of  the  Council. 

Juvenile  Offenders.  For  2nd  reading.  Mar- 
quis of  Westminster. 

Real  Property  Conveyance. — For  3rd  read- 
ing. See  the  bill  pp.  50,  70,  ante.  Lord 
Brougham. 

General  Registration  of  Deeds.  —  Lord 
Campbell.  Deferred  until  the  Com  Dill  has 
passed. 

Religious  Opinions  Relief. — Re-committed. 
Lord  Chancellor. 

Punishment  for  deterring  Prosecutors,  Wit- 
nesses, &c. — In  Committee.  See  the  bill^  31 
L.  O.  472.    Lord  Denman. 

Metropolitan  Buildings. — For  2nd  reading. 
See  the  bill,  31  L.  O.  426. 

Railway  Companies  Dissolution. — For  3rd 
reading.    Lord  Dalhousie. 

Railway  Deposits.— In  Committee. 

Insolvent  Debtors'  Act  Amendment.— For 
3rd  reading.    Lord  Brougham. 

Commons  Inclosure.     For  3rd  reading* 

Vexatious  Actions  Protection.  —  For  2nd 
reading. 

Game  Laws.— To  be  repoited. 

Small  Debt  Courts : 
St.  Austell.    In  Committee. 
Birkenhead.     In  Committee. 

Friendly  Societies.— Passed. 

Aottft  of  Commoiitf. 

NEW   DILLS. 

Administration  of  Criminal  Justice.  Passed. 

Bankruptcy  and  Insolvency. — For  2nd  read- 
ing. 24th  June.  See  the  bill,  31  L.  O.  569. 
Mr.  Hawcfl. 


Roman  Catholics'  Relief.  *- Re-eommittcd. 
See  the  bill,  p.  402,  ante.    Mr.  Wat«on. 
Small  Debts  Court : 

Somerset.    2nd  reading,  2$tli  June. 

Northampton. 

Poor  Removal.  —  Re-comnutted.  Sir  J;' 
Graham.   Sea  analysis  of  the  bill,  3 1  L.  0. 473. 

Highway  Laws  Amendment.— For  2wl  read- 
ing.    Sir  James, Graham. 

Corresponding  Societies,  Lectures,  &e.  Mr. 
T.  S.  Duncombe. 

Metropolis  Interments.    Mr..Mttckin1ion. 

Death  by  Accidents  Compensation.  For  2nd 
reading.  ... 

Deodands  Abolition.    Mr.  Bbuverie. 

Total  Abolition  of  the  Punishment  of  Death. 
Mr.  Ewart.  • 

County  Rates.     For  2nd  reading. 

Administration  of  Justice.  For  2nd  reading. 
Mr.  Frewen. 

THE  EDITOR'S  LEPrER  BOX. 

The  Table  of  Contents'  of  Uie^  last  volome 
gives  the  references  to  the  several  sections  of  the 
Analytical  Digest  of  Cases  reported  in  aU  the 
courts,  and  included  in  that  volume,  under  the 
heads  of  Courts  of  Equity,  Courts  of  Common 
Law,  Ecclesiastical  Courts,  and  Appeals.  In 
the  present  volume  the  sections  Already  given 
are, — Court  of  Review  and  Bankruptcy  Courts, 
p.  29  ;  House  of  Lords,  p.  77 ;  Criminal  Iaw» 
p.  79 ;  Common  Law  Courts  t^— Construction 
of  Statutes,  p.  1 22 ;  Principles  of  the  Conunon 
Law  and  Grounds  of  Action,  p.  194;  Plead* 
ings,  p.  1 7 1 .  The  Cases  on  Praictice  will  follow 
next  week. 

Some  communications  bearing  on  the  ex- 
amination of  candidates  for  the  Roll  of  At- 
torneys, will  be  found  hereafter  under  the  new 
head  of  articles  called  "  The  Law  Student." 
The  list  of  candidates  passed  last  term  shall 
appear  soon. 

We  are  sorry  for  the  case  of  ."Infelix,**  but 
do  not  see  how  the  Law  Institution  or  any 
other  society  can  assist  him.  Tho  truth  is« 
that  there  are  far  too  many  both  of  mftatera  and 
clerks  in  the  profession.  His  perseverance. 
however,  we  hope,  will  finally  proVe  duccesaful. 
Constant  diligence,  industry,  and  economy,  can 
scarcely  fail  of  attaining  their  reward. 

We  hope  to  find  space  for  a  fulfrejiort  of  th^ 
Annual  Meeting  of  the  United  Lmo  Vlerks  So^ 
ciety  in  our  next  number. 

C.  A.  inquires  whether  a  man  taking  a  lease 
of  premises  on  three  lives  absolute,  for  the 
purpose  of  having  a  coanty  vote)  can  on  the 
death  of  two,  still  retain  his  vote-  during  the 
life  of  the  survivor. 
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PROailESS  OF  LAW  RfiFORM. 

Thb  fortunately  slow  progress  of  the 
projeotMUMiraUetis  m  the  law  during  the 
present  scsaioiiy  has-^rendered  it  imneces- 
sary  on  our  part  tcr<  occupy  much  of>  the 
8tlen(uMi.of  our  readcmin  tlie  difiCVMUon, 
either  of  ^  principle  or  details  of  the 
changes  propoeed.  *It  may,  however,  he 
expected,  that  we  should  take  a  general 
review  of  the  liiore  prominent  ineasurcs 
before  parliament,  wliich  are  at  all  Hkely 
to bapressed  fbrward  after  the  Corn  Biff 
shall  hAi^pasadd.'  \ 

Hi,  We'  may  notice  tile  Shtaii  DSis 

Bill  j«st)'bibttghr  ki  by  gbvarnment,  and 

viiich  iS)deiBgiied  to  carry  out  the  abjccts 

of  tbe  hasty  and  imperfect  act  of  the  last 

9essioii«;  'We-moit,  repeat  our  protest  on 

the  part  of  the  profession  (and  we  might 

add  qf  the  public^  against  this  irregular 

method  of  legislation.    In  the  session  of 

IB44J  all  arrests  in  execution  under  20/. 

.  were  abolished.    In  1845,  this  abolition 

was  found  to  *  be  productive  of  grievous 

^ih,  and  another  act  was  passed  fbr  better 

securing    small    debU,  and  on  this  was 

grafled'(}tistat'the  dose  of  the  session)  a 

pomefiitot  eiilai^   all  tbe  'local    ooorts 

tliroaglious  <he.  cwmry  to  fiO/j,  bat  ao 

^>deqaBte>  msiolmieiy.  was   provided    lor 

^orbtagthe  tet*    Now,  in  1846,  comes  a 

bill  to  cftrry  out  ii)  detail  the  principle  tli^us 

^tily  enacted. 

True  it  is,  that  thi^  bill  is  less  objection- 
able than  any  which  has  yet  been  intrb- 
(^ced  on  the  subject^  THe  mitigating 
daiises  are— First,  A  power  to  remove  ac- 
tions above  5/.  to  one  of  'the  superior 
coortsr  lukMr  d  |tidge's' order, '  upon  such 
terms''  as'  lo  payment  of  costs;  grvihgse-^ 
curity  fbr  .  debts  ^r'  costs^^  or  such .  other 
terms  as  the  judge  shall  ^  ttiink  fit. -^ 
Vou  xxzii.  No.  9&&. 


Secondly,  Concurrent  jurisdiction  is  re- 
served to  »die  superior  courts,  where  the 
plaintiff  dwells  more  than  20  miles  from 
the  defendant,  or  where  the  cause  of  action 
did  not  arise  wholly  or  in  some  material 
point  within  the  jurisdiction  of  the  court 
within  which  the  defendant  resides  or 
carries  oa  his  busioessk 
.  Nbtwithstaadiog  these  modifications,  we 
think  the  measure  will  still  inflict  Serious 

Z'  *  ry  on  the  public,  by  impairing  the  due 
inistration  of  justice,  towering  the  cha* 
rabter  and  station  of  prc^essional  men,  and 
effboting  no  advantage  in  return,— except 
the  increase  of  government  patronage.* 
The  **  wedge ''  having  been  fixed  last  year 
inter  the  old  tree  of  Westminster  Hall,  we 
apprehend  that  its  remorseless  enemies, 
will,  in  the  coming  autumn,  drive  it  farther,, 
and  if  nothing  worse  happen  a  large  and 
important  limb,  will  be  severed  from,  the . 
main  trunk.f  From  this  obnoxious  mea- 
sure we  pass,  .  . 

2ndly,  to  the  Shori-Form  Deeds  Bill,  - 
which  has  passed  the  House  of  Lords,  with 
its  schedules  of  nearly  100  folio  pages, 
closely  printed,  comprising  forms  for. ail 
kinds  of  conveyances,  settlements,  wills, 
mortgages,  leases,  &c*  &c. 

We  claimed  last  week  further  time  to 
consider  this  new  and  elaborate  bill,  and 
adverted    to  the  advice  given   to  Lord . 
Brougham  by  the  Law  Review,   (as  the 
organ  of  «  The  Law  Amendment  Society,")  • 
stating  what  we  deemed  to  be  the  effect 
of  our  contemporarv's  recommendation; 
but  it  is  proper  we  should  quote  the  Law 
Review  itself.     <'  While  on  the  one  hand," 
says  the  writer  in  that  work,  "we  would . 
entreat  Lord  Brougham  to  listen  to  all  fair 


'.We  shall  print  the  bill  in  oar  nest  num- 
ber. 
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and  candid  objectionsy  we  would  hope  that 
his  lordship  will  pay  no  attention  whatever 
to  any  attempt  to  defeat  ike  biU  which  takes 
the  form  ot  asking  far  time  ;"  and  after- 
wards, (says  the  writer,)  **  we  hope  that 
the  bill  will  receive  the  fullest  mvestijp- 
tion." 

Now  we  venture  again  to  presp  for  ao 
enlargement  of  tne  time  to  conuder  the 
effect  of  the  very  ex  eosive  altentioiift 
which  are  here  proposed  ia  the  Law  and 
Practice  of  Conveyancing.  We  are  not 
prepared  at  this  the  most  busy  of  all  8ea<- 
sons  of  the  legal  year,  to  enter  auificiettlly 
into  a  due  consideration  of  all  the  grounds 
on  which  the  measure  is  proposed, — the 
consequences  which  may  result  from  it, — 
or  the  detaila  by  wfaidi  it  is  proposed  to 
effect  its  objects.  And  wei  psoCest  against 
its  being  assumed  that  in  ^asking  for 
tune,"  we  are  **  attempting  to  defeat  the 
bill,"  unless  (which  is  possible)  that  fbll 
investigation  may  terminate  in  its  just 
overthrow* 

It  is  remarkable  in  referenoev  to  the  ob- 
jects of  this  bill,  that  the  select  comnriltee 
of  the  H#nse  of  Lords,  ia  their  report  on 
tke  Burdens  on  Real  Property,  wherein 
they  advert  to  the  evil  of  long  deeds,  ssid 
the  necessity  of  a  revision  of  the  whole 
subject  of  conveyancing,  ^Ihak  tfomsslves 
to  the  expression  of  their  opinion,  that  a 
Registry  of  Titles  to  all  real  property  is 
etBtntial  to  the  snccess  of  any  mitempt  ta 
nmpMfy  the  system  oficoKVcpncij^."  This 
being  so,  we  are  next  bsougfatr 

Srdly,  To  the  plan  for  a  yMmzl  As^ 
gietrtOim  of  Deedi,  the  bill  for  winch  Lord 
Campbell  suspended  only  until  tbe  Com 
Bill  shall  have  passed.  At  the  next  stage 
of  this  Metropolitan  Registry^  measure,  we 
shall  have  manv  objections  to  add  to  those 
we  liave  already  stated.  We  shall  also 
call,  the  attention  of  our  readers,  to  the 
important  observations  of  Sir  Edward  Sug-> 
den  and  other  opponents  of  the  scheme.^ 

If  it  be  intended,  as  the  Law  Amend- 
ment  Society  asserts,  to  proceed  in  all 


*»  As  a  sample  of  the  way  in  whidi  a  public 
rsgistry  would  be  abused^  we  may  refer  to  the 
recent  practice  in  the  newspapers  of  setting 
forth  the  wills  bi  private  persons,  poblishing 
the  amount  of  the  prc^ertv  they  have  left,  and 
subjecting  to  discussion  the  propriety  of  thnr 
bequests  and  legacies  and  their  various  testa- 
mentajy  directions,  witboutknowing  the  reasons 
on  which  they  are  founded  or  the  purposes  they 
are  intended  to  eflfect.  Hereafter  the  '•evU 
eye  "  will  not;  nermit  ua  to  doi "  iRbUt  ws.wi]l 
with  our  own/' 


these  changes  with  caution  and  delibera- 
tion, then  we  recommend  the  promoters  of 
a  general  registry,  first,  to  improve  the 
Middlesex  and  Yorkshire  registries,  and 
after  the  experience  of  a  few  years  shall 
hnve  satasfied  the  public  of  their  utility 
when  so  improved,  then  will  be  the  time  to 
extend  the  plan  to  other  counties.  We 
remember  when  Lord  Brougham,  in  1830, 
finit  propoaed  his  sehemeof  local  judicature, 
he  intended  to  limit  the  experiment  to  two 
counties.  This  was  a  precaution  scarcely 
to  be  escpeetedfrora  the  impetuous  energy 
wish,  whidkiiis  Jordship  usually  pursues  his 
objects.  We  trust  that  Lord  Campbell, 
who  from  nature  and  habit  is  opposed  to 
rash  and'ill-oonsidered  measures,  will  avail 
bimielfofjtfae  ft/rourabfe  oppoituaity  af- 
forded of  reforming  and  amending  the  ex- 
isting ealaUiahBienlak  srhtch  we  aaanre 
faint,  (whatever  may  beooawi'aglbfl  ymsrsl 
pfatti*)  veqr  mmb  refoira:.  aawninMaU 
We  came  now  to>  the  subje^  of 

4tUy,  JSflwfaiy^and/fuaiMii^*  There 
appeavs  tefaenoenAof  tibe/pMf9ClB*in  tkim 
deparcoient  of  legal  refornu  Beaidea  the 
biUef  Mr^Haweain  theHauseof  CoBnaeu* 
just  read  a  second  time^  Load  Bwuekans 
lu»  two  bills  -—one  recently  passed  die 
Lords,  e£  which  we.  gave  an  ahatwet  at 
p.  164,  ante;  the  other,  faieaglit  ia  tiie 
19 A  June^  to  aulirarise  the'comawsioaers 
to  suspend  dieipaotactMnof  ahonhmptor 
inaalvent^  and  to  imnHif nta  assignari  asfo 
jndgncntxsrediters,  eMifaiiiig  tbens  to-ksee 
eaectttien  and  seine-  psepenly.  These  pnH 
visions  psrdy  resemble,  aome  of  these  in 
Mr.  Hawes's  bill,  and  seem  to  be  property 
auned  at  the  ccMrectien  of  some  lecent 
statutes  under  which  the  balance  of  adsia»* 
tage  was  infinitely  in  favour  of  the  debtor, 
and  die  interest  of  die  credit<nr  deoHMd  ef 
lig^t  acccnmt.    Next  we  may  notice^ 

5thly,  The  Poor  Bmooal  bill  «id  the 
Highway  Law$  anrandment  bill,  botk 
of  which  are  hi^  v  important  alike  to 
pnblicand  the  pBofession«  In  die  asseni 
Poor  Rcasoval  bill  the  clause  has  beea  esK-^ 
panged  relating  to  the  appointment  of  paid 
)fficers  to  conduct  the  proceedings,  (eri* 


dently  not  to  be  professional  men)  s 
we  are  sure  that  the  paristies  themselves 
will  be  benefited  by  leaving  the  law  ui  ita 
present  state^  by  which  unqualified  peiaona 
are  prohibited  from  practising  belbie  tbe 
quarter  sessions^ 

Theee  are  several  bills  for  tte  amend* 
meat  of  ^e  criminal  la^^  and  other  objeeCSy 
which'  are  enumoiated  ia  our  weekly  ust  of 
parliflasentary  pFoeaedings. 
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NOTES  ON  EQUITY. 


CONTSMPT. — ^PASSITB   RB8I8TANCB. 

It  ifl  the  general  rule  that  a  party  in 
contempt  cannot  make  any  apph'cation  to 
the  ooiirt ;  or  at  all  eYenta*  cannot  induce 
the  court  to  listen  to  his  complaint  until 
he  has  first  cleared  his  contempt. 

But  the  rule  only  applies  to  proceedings 
in  the  particular  cause^  and  it  of  ooorac  is 
not  to  be  understood  to  prevent  the  oon« 
temnor  firon^  applying  for  a  discharge  of 
the  order  itself,  for  disobedience  to  which 
the  contempt  has  been  incurred.  In  such 
a  case  the  party  in  contempt  may,  on  the 
ground  of  irregularity,  apply  for  a  discharge 
^the  order  and  may,  and  frequently  does, 
succeed  in  obtaining  it. 

There  is  another,  and  an  important  qua* 
liGcation  of  the  general  rule,  that  to  a 
party  in  contempt  the  ear  of  tlie  court  is 
generally  cloeed.  The  rule  really  means, 
that  he  cannot  prooeed  oelnwfy  against  his 
opponent  ;  but  it  does  not  prevent  him 
from  defending  himself  agamst  adverse 
proceedings  taken  on  the  other  side. 
Were  not  the  rule  so  restricted,  it  would 
operate  injustice ;  for  otherwise  a  man  un- 
able to  pay  costs  might  have  his  rights  con- 
cluded without  his  having  the  power  to 
utter  a  word  in  their  defence.  The  dis- 
tinction is  well  put  by  Lord  Cottenham  in 
King  v.  Bryant*'  where  his  lordship  ob- 
served, that  ^the  court  will  not  hear  a 
party  in  contempt  coming  into  court  to 
take  any  advantage  of  proceedings  in  the 
caused—but  such  a  party  is  entitled  to  ap- 
pear notwithstanding,  and  remt  any  pro* 
ceedings  taken  against  him/' 

In  a  late  case  before  Vice-chancellor 
Wigram^  the  Master  having  made  his 
report,  and  the  order  fiwt  to  confirra  the 
same  having  been  served  on  one  of  the  de- 
fendants who  was  in  contempt  for  non- 
payment of  certain  costs,  he  took  excep- 
tions to  the  report— and  these  having  been 
set  down  in  pursuance  of  the  usual  order, 
the  plaintiffs  moved  that  they  might  be 
taken  off  the  file  on  the  ground  of  the  con- 
tempt. The  Vice-Chancelk)r  held,  that 
the  step  taken  by  the  defendant  in  filing 
the  exceptions  was  purely  tn  ike  way  ^ 
rmiaimtee,  and  was  therefore  permissible 
by  the  practice  of  the  court. 

A  contempt  is  an  offence  against  the 
court.     The  guilt  always  involves  some 


•  3  Myl  ic  C.  195. 

**  'Morriiom  v.  M^rrieem,  4  Hare,  690. 


disrespect,  real  or  supposed,  to  the  tribu- 
nal. Such,  at  all  events,  is  the  strict  tech- 
nical view  on  which  parties  in  contempt 
are  held  punishable.  This  view,  however, 
is  not  very  rigidly  attended  to  in  modem 
practice,  as  appears  by  the  decision  of  Vice- 
Chancellor  Wiffram,  Terrell  v,  Sauchy^ 
where  upon  an  affidavit  tj^t  the  sole  plain- 
tiff in  the  cause  had  died  some  months  be- 
fore, it  was  moved  that  the  defendant,  who 
was  in  prison  for  contempt,  should  be  dis- 
charged. And  his  Honour  made  an  order 
accordingly.  It  is  true  in  this  case  the 
suit  had  become  abated  by  the  death  of 
the  plaintiff;  but  still,  if  the  contempt  were 
considered  real,  the  defendant  would  not 
have  been  discharged.  The  contempt, 
however,  was  but  a  fiction  of  law,  and  as 
such  was  dealt  with  by  the  court. 


NOTICES  OF  NEW  BOOXS. 

The  Eqmtable  Jurkdielion  oftke  Court  of 
Chancery;  eoijmrittug  tie  Rue^  Progreu, 
and  Final  J&tdUuhmorJy  to  which  is 
prefixed  a  Concise  Account  of  the  Lead- 
ing  Doctrines  of  the  Common  Law  and 
Course  of  Procedure^  with  an  attempt  to 
trace  them  to  their  Sources,  and  the  va^ 
rious  Aiieratioms  made  by  tkeLegielaiure^ 
S^.  By  Gborob  Spbhcb,  Esq.  Q.  C. 
In  2  vols.  Vol.1.  Pp.748,lx.  Stevens 
&  Norton.    1846. 

Thb  law  books  of  the  present  age,  in  uH 
their  vast  variety,  may  be  classed  under 
the  following  heads : — ^The  practical,  the 
elementary,  and  the  scientific. 

1.  The  practical  treatises  form  the  far 
larger  class.  They  are  intended  for  daily 
use  in  the  chambers  of  counsel,  and  the 
offices  of  the  attorney  and  solicitor.  These 
treatises,  for  the  most  part,  consist  of  a 
full  statement  of  the  statutes  and  decisions 
which  bear  upon  the  several  subjects  com- 
prehended in  the  work  The  author  adapts 
himself  to  the  wants  of  the  practitioner 
who  desires  to  have  the  fullest  information 
of  the  existing  state  of  the  law,  and  rarely 
cares  anything  about  its  origin  or  progress. 
If  the  law  be  entirely  of  statutory  creation, 
he  inquires  not  into  the  reasons  or  policy 
on  which  it  was  founded.  If  it  be  of  com- 
mon law  origin,  it  is  enough  for  him  that 
tlie  doctrines  are  recognized  in  recent  text 
books  and  modern  reports.  The  mode  of 
procedure  which  depends  on  the  general 
orders  and  the  particular  decisions  of  the 


«  4  Hare,  535. 
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several  courts,  he  is  content  to  find  laid 
down  in  the  received  books  of  practice. 
He  has  generally  neither  time  nor  inclina- 
tion to  do  more  than  mAster  tlie  knowledge 
requisite  for  the  business  df  the  day. 

2,  The  elementary  and  scientific  works 
on  the  law  are  comparatively  few  in  num- 
ber. The  paucif  Y  of  this .  class  kiaay  be 
partly,  if  not  mainfy,  accounted  for  by  the 
ready  access  which  is  given  to  the  higher 
branch  of  the  profession,  without  under- 
going any  course  whatever^eithcr  of  study 
or  examination.  The  necessity  which 
within  a  few  years  has  arisen  for  some 
preparatory  reading,  and  the  attainment  of 
some  degree  of  knowledge,  tested  by  a  mo 
derate  examination  into  ''  the  fitness  and 
capacity''  of  candidates  for  the  larger 
branch  of  the  profession,  has  doubtless 
occasioned!  some  recent  endeavours  (wliicli 
have  been  partly  successful)  to  supply  the 
deficiency  in  our  elementary  and  scientific 
treatises ;  but  we  cannot  assert  that  tnach 
has  yet  been  accomplished. 

In  this  state  of  things,  and  especially  in 
reference  to  the  projected  improvements 
in  legal  education  at  the  inns  of  court,  we 
cordially  hail  the  appearance  of  Mr. 
Spence's  work  on  the  Court  of  Chancery, 
which  is  undoubtedly  a  very  valuable  con- 
tribution to  our  stock  of  legal  literature 
It  displays  an  eminent  degree  of  learning 
—  much  laborious  research, -—and  very 
sound  and  accurate  judgment. 

The  learned  author  states,  in  general 
terms,  that  his  object  in  the  pubiicalion  of 
this  volume  has  been  ^*  to  trace  the  oat- 
lines  of  the  history  of  tlie  laws  of  England, 
80  far  as  they  relate  to  property,  and  '  to 
set  forth  in  a  short  compass  their  leading 
principles,'*  He  adds  that  *'  one  great  end 
and  aim  he  has  in  view  is  to  explain  how  it 
has  arisen  that  those  laws  are  administered 
by  distinct  tribunals,  the  Courts  of  Com- 
mon Law  and  the  Courtof  Chancery ;  and 
to  point  out,  as  far  as  it  can  be  done,  the 
boundary  lines  between  their  respective 
jurisdictions."  In  order  to  accomplish  this 
purpose,  Mr.  Spence  has  gone  back  to  the 
period  of  the  first  authentic  records  of  civil 
jurisprudence  in  this  island,  namely,  the  in- 
troduction of  the  Roman  laws  and  institu- 
tions. 


'i^^^^  then  (he  sayi)  ent 
naddtfbi|^)aw&«d]ich  wen 


)  entered  into  an  exami- 

'I!^r!5v  ^^  '"''^  r*l  7  WXi^  ^^^  established  by  the 
irni^M  Sam^m  .hhi'^Bmnet,  on  their  respective 
/qcn^ucsU,  ii%^f^e\o  be  found  in  their  codes; 
/^naeavounivi  at  fiis  s<^e  time,  by  reference  to 
•  ^tehUtones  imd  chpeihicles  of  the  times,  in- 
f  tending  where  it  ieemei  to  be  material  those  of 


the  continent  of  Europe,  to  interpret  those 
codes  by  reference  to  the  state  of  society  at  the 
time,  and  to  the  ezistiog  customs  disclosed  by 
those  documents,  as  to  which  the  codes  are 
silent.  And  with  a  view  to  the  more  aecorate 
conception  of  their  nature,  I  have  attempted  to 
ascertain  how  much  of  those  laws  and  customs 
may  he  considered  as  original  or  indi^noas, 
or  of  native  invention,  how  much  as  the  result 
of  imitation  or  adoption." 

Mr.  Spence  luw  also  brought  tinder  con- 
sidcration  the  systems  of  judicial  organiza* 
tion  wl>ich  have  from  time  to  time  prevailed 
in  Enghind.    Here  he  observes  tliat — 

'*  The  inquiries  which  are  embraced  in  this 
partof  thsworkluars'lwcesBarily  ledto  an  in- 
vestigation  ioto  the  fesdal  system.  To  what 
extent  that  system  prevailed  in  Engla&d  down 
to  the  period  of  the  Norman  Conquest  is 
stated  ; — its  rise  is  traced ; — and  the  reasons 
and  circumstances  to  which  it  owed  its  orig^ 
here,  as  w^ll  as  on  the  continent  of  Eorope  so 
far  as  such  an  extetision  of  the  inouiry  has 
been  deemed  neeessary  foir  the  eluciaatioo  of 
its  progress  and  establishment  in  £ngUuut»  and 
the  sources  from  which  i(  was*derived,  are  en* 
deavonred  to  he.  pointed  out." 

The  views  of  the  learned  author  in  this 
part  of  his  work  are  not  strictly  in  accord- 
ance  with  those  of  Spelman,  Hale,  Black- 
stone,  and  others ;  but  a  patient  examina- 
tion of  the  chronicles  and  records  of  the 
times  and  a  careful  perusal  of  the  Digest 
of  Justinian  and  die  Tlieodosian  Code,  with 
the  Commentary  of  Gotjiofred,  have  forced 
upon  him  the  conclusions  which  he  has 
presented. 

The  second  part  of  the  work  commences 
with  the  Noraian  Conouest;  and  in  this 
portion  of  his  labours  Mr.  Spence  says — 

"I have  eadeavOAred,  frovi  the  ample  re- 
cords of  ^be  times*  aid^d  bj.tl^e  works  of  mo- 
dern historians,  to  j^regent  to  the  .view;  of  the 
reader  the  true  nature  of  that  conqiiest.  and  its 
effect  upon  tlie  prc-existihg  laws'  and  constitu- 
tion of  England ;  and  theh  tO  trac^  <be  rise  and 
estMisfament  of  the  eotmnoA  taw  of  Kngtaad, 
ai^genersDy  to  point  out  its: -aBorces— ending 
with  anaqeoiM^ttof  Xh»  leading  princijples  of 
common  law  and.  of  the  •system  of  judicial  pro- 
cedure in  the  courts  of  common  law,  with  reS 
ference  to  the  riclits  of  j)roperty.  Having  had 
occasion  to  make  frequent  reference  to  detached 
portions  of  the  Roman  law,  I  have  thoug^it  it 
might  be  convenient  here'  fo  idHoddce  a  short 
summary  of  the  Institutes  of  Jostinian  as  to 
[lessons,  things,  and  obiligatioos;  so  much  as 
relates  to  actions  will  be  found  in  the  preceding 
part  of  the  work.  .    ^ 

"  Here  again,  so  far  as  regards  the  origin 
and  sources  of  the  common  law,  I  have  found 
myself  occasionally  in  confiiet  with  seme  of  the 
roost  venerated  ot  our  ancieni  Instructors  and 
guides.  I  can  assure  the  reader  that  I  have 
not  searched  for  novelties ;  it  would  have  been 
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10  largely  condacive  to  my  ease,  and  would  so 
materially  have  accelerated  the  time  when  I 
could  have  offered  that  part  of  the  present 
work  to  which  all  these  inquiries  are  but  preli- 
miaar}',  (though  in  my  mind  necessary)^ 
namely  the  history  and  the  principles  of  the 
existini^  system  of  equitable  jurisprudence 
which  is  administered  in  the  Court  of  Chancery, 
that  I  should  have  gladly  incorporated,  or  re- 
ferred tOf^any  work  that  might  have  afforded 
such  a  view  of  the  origin  and  sources  of  the 
common  law  as  I  could  have  adopted ;  bat  this 
I  did  not  find,  even  in  the  well  known  and 
valuable  work  of  Mr.  Reeves,  from  which, 
however,  in  other  respects  I  have  largely  de- 
rived instruction  and  assistance/' 


Our  author  next  proceeds  to  trace  the  I 
rise,  progress,  and  final  establishment  of 
the  modern  equitable  jurisdiction  of  the 
Court  of  Chancery,  and  states —1  si,  The 
reasons  which  gave  occasion  for  establish- 
ing a  court  having  a  distinct  jurisdiction 
from  thai  of  the  courts  of  common  law. 
2nd,  The  nature  and  extent  of  the  powers 
of  that  court,  drd,  The  principles  upon 
which  its  jurisdiction  was  originally 
founded.  4th,  The  divisions  intowhich  that 
jur/sdiction  ultimately  settled  down,  and 
thus  exhibiting  the  leading  features  and 
principles  of  the  modern  jurisdiction  of  the 
Court  of  Chanccfry. 

The  coQcIuding  volume,  a  portion  of 
which  the  author  states  he  had  completed 
before  he  found  it  necessary  to  enter  upon 
the  history  of  the  court  and  its  jurisdiction, 
will  exhibit  how  those  principles  are  ap- 
plied at  the  present  day,  forming  a  practi- 
cal view  of  the  equitable  jurisprudence  ad- 
ministered in  the  Court  of  Chancery. 

Mr.  Spence  anticipates  and  answers  an 
objection  which  would  very  naturally 
occur  to  the  reader  of  the  present  volume, 
namely,  that  in  a  work,  the  design  of  which 
is  mainly  practical,  «<  too  much  of  histo- 
rical detail  htis  been  introduced.'*  As 
some  excuse  for  the  course  he  has  adopted, 
the  author  remarks  that  Lord  Chief  Baron 


3.  Anglo-Saxon  legislation — ^influence  of  the 
clergy. 

4.  The  laws  and    customs  of  the  Anglo- 
Saxons  relating  to  property. 

5.  The  royal  domains. 

6.  The  public  domains — ^grants  to  the  clergy. 

7.  The  sources  of  the  feudal  system. 

8.  Origin  of  feudal  vassalage. 

9.  Anglo-Saxon  vassalage — lord  and  man. 

10.  Grants  of  lands  to  vassals. 

11.  ITie  ceotls  or  churls. 

1?.  Conditions  of  towns  and  their  inhabi- 
tants.   Municipal  institutions. 

13.  The  judicial  institutions  of  the  Anglo- 
Saxons. 

14.  The  councils  of  the  Anglo-Saxon  kings. 

15.  General  summary  of  the  Anglo-Saxon 
system  of  jurisprudence,  its  nature  and  sources. 


From  this  general  summary  we  extract 
the  following : — 

"  Looking  back  to  the  state  of  England  as 
detailed  in  the  preceding  pages,  the  anticipa- 
tion, hazarded  at  the  outset,  that  the  influence 
of  the  clergy  would  be  exercised  in  introducing 
IWman  institutions  and  laws,  or  in  moulding 
the  institutions  and  customs  of  the  Anglo- 
Saxons  according  to  Roman  models,  appears 
to  be  fully  verified,  whether  we  look  to  the  po- 
litical government,  the  civil  jurisprudence,  or 
the  judicial  establishments  which  prevailed  in 
England  under  the  Anglo-Saxon  rule.  Some, 
indeed,  of  the  ancient  German  laws  were  embo- 
died in  their  codes,  being  such  no  doubt  as 
according  to  the  temper  of  the  people,  still  fa- 
miUarized  with  acts  of  violence  owing  to  their 
being  engaged  in  a  state  of  almost  perpetual 
war,  were  considered  to  be  beet  calculated  to 
afford  protection  to  persons  and  property  from 
outrage  and  spoliation. 

'<On  revietring  the  state  of  the  law,  during 
the  ages  we  have  passed  over,  in  reference  to 
the  subject  of  tlie  subsequent  part  of  this  work, 
namely,  the  correction  of  the  positive  law  and 
the  supplying  its  deficiendes,  we  may  observe 
that  human  sagacity,  as  we  are  teught  by  all 
experience,  as  regards  legislators  much  moie 
enlightened  than  those  of  the  Anglo-Saxons, 
mnat  fail  in  any  attempt  adequately  to  provide 
by  anticipation  for  every  possible  state  of  cir- 
cumstances. Accordingly,  as  we  have  seen,  it 
^.,^         .      ,.        „  „  ,/f*^  was  soon  found  necessary  where  the  positive 

(jilbert   in   his  «»  Forum  Romanum      has  U^w  required  to  be  tempered  or  supplied,  that 


touched  upon  almost  every  topic  on  which 
Mr.  Spence  has  enlarged,  and  each  of 
them  he  conceives  to  be  conducive  to  the 
true  understanding  of  the  main  subject. 

The  present  volume  consists  of  Two 
Parts. — The  first  part  is  divided  into  two 
books,  the  lat  of  which  treats  of  the  Laws 
and  Institutions  of  Britain  under  the  Ro- 
mans, Anglo-Saxons,  and  Danes.  This 
part  is  divided  into  the  following  chapters: 

1.  Roman  conquest  of  Britain.  The  Anglo 
Saxon  conquest. 

2.  DistriDUtion  of  the  conquered  lands. 


the  kiriff,  as  the  supreme  governor,  should  be 
resorted  to,  to  pro\nde  by  his  authority,  per- 
sonally, or  under  the  advice  of  his  council,  a 
suitable  remedy  for  the  particular  case,  and  in 
some  cases  to  provide  by  enactment  for  future 
cases  of  a  similar  nature,  where  the  circum- 
stances would  admit  of  such  a  measure  being 
adopted.  Numerous  instances  of  such  appli- 
cations must  have  been  perpetually  occurring 
as  regards  the  laws  relating  to  personal  injuries. 
In  regard  to  the  rights  of  property,  some 
lawc  and  regulations,  purely  civil,  were  incor- 

§  orated  in  the  codes,  but  such  rights  mostly 
eperided   on   custom,  and   might  therefore 
readily  be  moulded  as  experience  might  re- 
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qnire.  As  regards  land  in  particnlar  —  the 
most  valuable  spcciee  of  property — the  circum- 
stances of  the  times  led  to  the  introduction  of 
a  variety  of  customs  relatinjr  to  its  enU>3[inent 
and  disposition^  some  of  which  were  sufficiently 
definite  to  become  the  subject  of  positive  legis- 
lation ;  but  most  of  them  were  left  without  the 
sanction  of  legislative  enactznent.  The  tribunals 
which  were  chiefly  engaged  in  the  decision  of 

auestions  depending  on  such  customs,  namely^ 
le  provincial  courts,  were  composed  of  mcm- 


7.  RomiQi  mode  of  procedure  hi  ctv3  i 
by  action,  formula,  and  pleadings. 

8.  The  English  mode  of  nroGeediog  in  cml 
caees^  by  action,  writ,  and  pleadings. 

9.  Actions  of  the  caee. 

10.  Limitation  of  actions  and  prescription. 

11.  The  transition  of  the  great  council  df 
parliament,  from  its  early  state  nndtt-  the 
Anglo-Norman  sovereigns  to  its  modem  con- 
stitntion — consideration  of  the  present  coarse  of 
l^slation  in  reference  to  the  amendment  of  the 


hers  necessarily  conversant  with  such  customs,  law. 

and  who,  not  being  tied  down  to  any  definite      12.  Retrospect  and  Bummaiyof  ^5«,P™®- 


rules,  could,  if  necessary,  apply  what  might 
appear  to  them  to  be  the  principles  of  natural 
justice,  to  their  adjudication :   a  resort  to  the 
king  or  his  sunreme  tribunal,  in  regard  to  civil 
matters,  woula  therefore  be  less  freouent  as  to 
questions  relating  to  property  in  land.    It  was 
much  the  same  in  regara  to  questions  arising 
amongst  the  commercial  portion  of  the  com- 
munity.   There  also  the  judges,  who  had  to 
decide  on  litigated  questions  of  this  description, 
were  composed  of  persons  engaged  in  commerce 
and  trade,  cognizant  of  the  customs  which  had 
crown  up  amongst  them,  or  had  been  preserved 
nrom    more   enlightened    times.      In    cases, 
whether  arising  before  the  county  or  municipal 
tribunals,  to  which  no  known  or  settled  rules 
could  be  applied,  there  were  always  at  hand,  if 
they  were  not  a  constituent  part  of  the  court, 
some  members  of  that  influential  bod^,  the 
clergy,  who  were  able  to  instruct  the  presidents 
and  judges,  to  a  considerable;  extent,  in  those 
principles  of  refined  jurisprudence  which  'the 
preceding  lords  of  the  country  had  with  so 
much    skill    and  intelligence  reduced  into  a 
practical  system.     If  the  question  involved  a 
Dreach  of  futh,  which  appears  to  have  been 
considered  to  be  in  its  nature  the  subject  of 
ecclesiastical  cognizance,  possibly  a  direct  re- 
sort might  be  had  to  the  ecclesiastical  tribunals. 
These  severed  courts  were  in  effect,  as  regards 
all  merely  civil  rights,  courts  of  equity  as  well 
as  courts  of  law.    Such  having  been  the  state 
of  England  as  regards  its  laws  and  institutions^ 
that  great  and  important  event  which  ire  are 
sow  about  to  contemplate  took  place,  namely, 
THB  Norman  Conquest." 

The  second  book  treats  of  the  Norman 
Conquest  and  its  consequences  as  affecting 
the  laws  and  institutions  of  England — 
comprising  the  origin  and  sources  and 
leading  principles  of  the  common  law  of 
England. 

1.  The  Norman  Conquest— reign  of  Wil- 
liam L 

2.  Laws  and  institutions  of  England  during 
the  reigns  of  William  II.«  Henry  !.«  and 
Stephen. 

3.  Laws  and  Institutions  of  England  from 
the  reign  of  Henry  II.  to  that  of  Edward  I. 
inclusive. 

4.  Summary  of  the  doctrines  of  the  common 
law  of  England  relating  to  real  property, 

5.  Propertv  in  things  personal. 

6.  Laws  relating  to  bankrupts  and  insolvents. 


pal  epochs  in  the  history  of  the  laws  of  England 
relating  to  property,  as  administered  in  the 
superior  courts  of  common  law,  down  to  the  pre- 
sent time— enumeration  and  short  purportof  the 
acts  passed  in  the  last  and  thepresent  rdgn  for 
the  amendment  of  the  law.  The  appendix  to 
this  part  contains  a  short  snnnnaty  of  the 
Roman  law  relating  to  civil  rights. 

The  following  note  to  the  Uth  chapter 
contains  a  statement  with  some  observa- 
tions on  modem  kgislaUoiu  which  cannot 
fail  to  be  read  with  interest : — 

"  It  is  always  treated  as  a  maxim,  that  it  is 
the  *fir$t  duty  of  the  Government  to  provide 
for  the  due  administraUon  of  justice.'    Justice 


depends  upon  the  law,  'and"  it  would 
necessary  that  care  should  be  taken  that 
the  law,  on  which  justice  in  its  pracdcal  appli- 
cation depends,  is  m  as  good  a  state  as  the  ad- 
vancement of  knowledge,  the  state  of  society, 
and  other  circumstances  will  permit.  Tfce 
constant  fluctuation  of  all  human  affiurs, — the 
new  sorts  of  transactions  in  which  men  from 
time  to  time  engage,  the  new  relations  in  which 
they  8tand*to  one  another,  make  it  absolutely 
necessary  ?or  their  welfare,  and  even  for  the 
peace  of  society,  that  such  correepondii^ 
changes  as  wisdom  and  experience  may  sane- 
don  Siould  from  time  to  time  be  made  in  the 
law ;~  according  to  the  maxim  above  alluded 
tOy  this  duty  devolves  upon  the  government. 

''As  rejjards  the  amendment  of  the  laws  re- 
lating to  jurisprudence  in  its  several  branches, 
the  Chancellor  is  the  only  member  of  the  go- 
vernment who  is-  competent  to  undertake  such 
a  task.  But  the  other  du^s,  political  as  well 
asjudicial,  which  fire  imposed  upon  this  high 
ofiScer  and  which  call  for  his  immediate  hourly 
attention,  are  of  themselves  so  overwhelming, 
that  we  are  not  to  wonder  that  what  has  been 
found  most  pressing  has  been  attended  to,  and 
that  the  duties  of  the  Chancellor  as  to  the  su- 
perintendence of  the  state  of  the  law,  and  of  its 
administration,  has  been  general^  pneter- 
mitted,  for  under  the  circumstances  perhaps 
"  nqtlected ''  would  be  too  harsh  a  term. 

"A  review  of  what  has.nassed  within  our 
own  times  will  illustrate  and  confirm  what  is 
above  advanced.  Great  alterations,  which  from 
their  having  obtsdned  the  sanction  not  onlv  of 
the  legislature  but  of  the  most  distinguisned 
members  of  the  profession  I  may  safely  call 
improoementSg  have  been  made  in  almost  every 
branch  of  the  law,  and  in  the  mode  of  its  ad- 
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HomBintioii.  Bat  m\u^  have  been  liie  origma- 
ton  of  these  imprMreamiU.?  with  one  Might 
exc^onr--private  individuals ; — soBaeof  tMm 
membm  m  paf&amaoXt  dtheri  not,  'but  all  of 
them,  wkh  ^  exception  above  alluded  to, 
whoBf  unooimected  vith  the  govermyient. 
Thus,  the  hapFOTetDentB  wihich  have  lately 
been  earned  into  effect  in  the  law  relathig  to 
real  pnperty,  are  miuDlv  to  be  attributed  to 
writhigs  of  the  late  Mr.  Miller,  Q.  C,  and  Mr. 
Hum^iSM^— in  the  erimmal  Uud,  to  fiir 
Samuel  Romilly,  Sir  James  Mackintosh,  and 
here  the  exception  I  have  alluded  to  applies — 
Sir  Robert  Peel; — ^in  the  nilee  of  pleaaing  and 
praeiiee  in  the  superior  courts  of  common  law, 
snd  in  the  law  rdating  to  charities,  to  Lord, 
then  Mr. Henry  Brougham; — in  the  law  re- 
htbiff  to  &ffnftr»p/cy,  to  the  late  Mr.  J.  Smith, 
member  for  Midhurst; — ^in  the  practice  and 
oomtiiutiam  of  the  qffhes  of  the  Court  qf  Chan- 
etry,  to  the  kte  Mr.  Michael  Angelo  Taylor, 
Mr.  Jnstice  Williams,  then  Mr.  John  Williams, 
the  late  Mr.  Miller,  a  C,  and  Mr.  Vieard, 

''There  was,  indeed,  a  time  which  all  who 
have  attended  to  the  subject,  those  particularly 
who  have  employed  themselves  in  the  task  of 
endeavouxing  to  amend  the  law,  will  remember, 
when  the  government  was  not  content  with 
heaog  nassiire — when  no  change  that  could  be 
'  resisiea  was  allowed — when  men  of  great  power 
and  influence  really  (as  we  are  bound  to  as- 
suxael  believed  that  our  system  of  law  was  not 
only  better  than  that  which  was  enjoyed  by  any 
other  countrv,  but  was  as  a  whole,  and  in  every 
part,  better  tnan  anything  else  which  the  wit  of 
man  could  suggest — when  government  and  the 
law  authorities,  instead  of  watching  the  svstem 
with  a  view  to  improvement  when  safe  ana  pro- 
ber, watched  it  only  for  the  purpose  of  its  being 
aept  in  the  state  in  which  it  then  was.— That 
plan  of  resistance  was  for  a  time  eminentlv  suc- 
cessful; but  the  necessity  and  desire  of  change 
went  on  increasing,  and  (chiefly,  as  I  have  be- 
ibre  observed,  by  the  exertion  of  a  few  indi-. 
nduals,)*at  length  prevailed.  Still  the  govern- 
ment was  without  the  power  of  itself  to 
examine  into  the  real  defects  in  the  law,  and 
unprepared  to  propose  any  permanent  remedy 
to  supply  its  own  inefficiency.  The  expedient 
was  resorted  to  of  appointing  commissioners  to 
inqnire  into  the  state  of  the  law  in  its  different 
branches^  and  to  surest  remedies  for  ascer- 
tained grievances.  From  these  commissioners 
reports  nave  emanated,  of  the  greatest  value  in 
themselves,  but  narticularl^  so  from  having 
been  accompaniea  b)r  the  evidence  and  written 
opinions  and  propositions  which  were  laid  be- 
fore the  commissioners.  '  If,*  says  Lord  Lang- 
dale,  'there  had  been  a  minister  able  to  bestow 
his  own  time  on  the  subject,  to  consult  the 
judges  and  officers  engagea  i^  the  administra- 
tion of  the  law,  and,  after  receiving  their  advice, 
to  procure  the  proper  bills  to  be  prepared,  and 
to  explsdn  to  parliament  the  reasons  of  the 
proposed  changes ;  that  is,  if  the  holder  of  the 
great  seal  had  not  been  otherwise  occupied,  the 
country  might,  before  this  time,  have  derived 
infinite  .benefit  from  the  jreports  of  the  commis- 


and  it  nay  be  added,  of  the  sng- 
gaatbna  which  were  printed,  together  with  me 
zepoEt8»  'But  without  a  proper  guide,  the 
parliament  proceeds  firom  year  to  year  blunder- 
ing in  legishUaon,  accumulating  one  statute  on 
another  without  system  and  without  order; 
and  the  attftntes  diemsdves  are  often  framed 
in  such  a  manner  as  almost  to  defy  interpreta- 
tion ;  daily  provoking  observation  in  the  courts 
of  justice  upon  the  carelessness  and  want  6f 
skill  of  thele^slature.* 

"  Even  these  attempts  to  improve  the  science 
of  jurisprrudence  by  legislation  (for  the  defi- 
cienciea  in  which  the  original  framers  of  the 
acts  are  not  always  responsible),  have  been, 
for  the  xoost  part,  forced  upon  the  notice  of  the 
government  of  the  day,  through  the  untiringper- 
severance  of  individuals  on  whom  no  such  auty 
could  be  considered  as  in  the  slightest  degree 
to  have  attached.  On  the  subject  of  civil  juris- 
prudence^ the  public  at  large,  though  of  course 
It  is  their  interests  that  are  at  stake,  are  at  pre- 
sent wholly  qmescent.  As  their  Anglo-  Saxon 
ancestors  were  content  to  be  guided  in  all 
thmgs  relating  to  their  property  by  the  monks 
and  priests,  so  the  owners  of  property  of  the 
preaent  day  leave  the  laws  as  to  the  enjoyment, 
alienation,  and  transmission  of  their  property, 
to  be  dealt  with  by  the  members  of  the  legal 
profeasion  alone.  In  such  a  state  of  things, 
those  individuals  who  are  anxious  that  the  de- 
fects in  the  law,  from  whatever  cause  they  may 
arise,  should  be  amended,  so  that  the  laws  of 
England  should  exhibit  to  our  own  country,  to 
the  other  states  of  Europe,  and  to  the  inhabi- 
tants of  the  new  world,  a  complete  and  rational 
svstem  of  jurisprudence,  can  hope  to  accompUsh 
their  object  only  by  voluntary  association,  thus 

S'viug  their  unitea  labours  and  experience  to 
e  proposing  such  improvements  m  the  law, 
and  its  administration,  as  may  be  considered 
necessary  or  expedient, — ^unlil  the  time  shall 
arrive  when  a  minister  shall  have  been  ap- 
pointed for  securing  an  effident  and, systematic 
course  of  l^islation  on  the  paramount  subject 
of  jttri8pru£nce." 

We  have,  for  the  present,  confined  oiir- 
selves  to  the  first  part  of  the  volume. 
In  an  early  number,  if  not  in  our  next,  we 
shall  pursue  the  subject,  the  importance  of 
which  well  deserves  a  second  notice* 


ATTORNEYS'  CERTIFICATE  DUTY. 

To  the  Editor  of  the  Legal  Observer. 

Sir,— "Out of  the  abundance  of  the  heart 
the  mouth  speaketh."  With  this  feeling.  Sir, 
do  I  now  take  up  my  pen  to  address  a  few 
words  to  you  on  the  above  subject ;  and  in  ad- 
dressing you  I  know  I  am  addressing  a  friecd. 

I  would  ask  then,  what  can  foe  the  object  of 
the  legislature  in  refusing  to  abrogate  this  un- 
just tax  ?  It  cannot  be  that  its  continuance  is 
necessary  for  the  national  good,  so  long  as 
Other  taxes  are  suftigated  or  rq)ealed  not  press- 
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ing,  perhaps,  near  so  heavily  on  any  one  par< 
ticular  boay  of  men  or  section  of  the  commu- 

.*nity.  Bat  what  are  we  to  do  ?  To  the  rich 
8/.  or  12/.  a  year  may  appear  a  trifling  sum} 
but  it  is  not  a  trifle  to  the  majority  of  attomies, 

:  who  are  not  rich  but  poor,  and  according  to 

.  present  appearances  may  reasonably  expect  not 
to  be  otherwise* 

I  do  think,  air,  that  ihe  profesaion  of  an  at- 
torney and  solicitor  is  not  fairly  dealt  with. 

'yfe  appear  to  be  left  oift  of  the  pi^  of  those  for 
whose  benefit  the  precious  boons  of  our  legis- 
lators are  given,  except  now  and  then  that  we 
are  thought  of  in  the  way  of  having  some  act  or 
other  almost  like  a  penal  statute  passed  a^nst 
us,  I  mean  some  act  bv  which  our  charges  and 

-  profits  may  be  pared  down  to  the  lowest  pos- 
sible pittance.  Human  nature  I  know  is  fallen, 
and  our  profession  is  one  of  confidence,  and  on 
that  accoimt  may  require  some  tribunal  to  in* 
spect  our  conduct ;  but  sui^ly  it  cannot  be  the 
way  to  raise  the  character  of  the  jprofession  by 
measures  tending  to  lower  ana  depress  its 
members. 

Have  we  no  friend  in  '*  court"  or  in 
'^ power?"  Is  there  no  champion  to  be  found 
to  fight  our  battle  in  parliament  i  Petitions  are 
of  little  avail  unless  we  have  some  one  to  sup- 
port them. 

A  Country  Attorn  by  and  Solicitor. 


SETTLEMENT  OF  THE  POOR. 


Mr.  Editor. — I  was  pleased  to  sec  your 
observations  respecting  the  proposed  alteration 
of  the  law  respecting  the  settlement  of  the 
poor. 

I  suppose  every  one  has  his  nostrum  for  this 
disease ;  and  I  will  now  trouble  you  with  mine, 
which  is,  to  aboUsh  the  law  of  settlement  alto- 
gether. 

I  imagine  that  no  law  has  given  rise  to  so 
much  litigation  or  acted  more  injuriously  to- 
wards the  poor  than  the  law  of  settlement ;  and 
if  so,  the  sooner  it  is  aboSshed  the  better. 
Under  the  old  system  of  poor  relief  this  object 
could  not  well  be  eflfected ;  but  under  the  pre 
sent  system' 

Let  th^e 
the  kingdom 
formed  into  one  common  fund,  to  be  dealt  out 
through  the  medium  of  the  different  boards  of 
guardians,  according  to  the  exigencies  of  each  lo- 
cality, and  the  business  would  lie  accomplished. 

It  may  be  said,  that,  in  that  case,  some  pkces 
would  have  to  pay  more,  and  others  less,  than 
at  present.  Verv  true,  such  may  be  the  case. 
But  ought  not  the  maintenance  of  the  poor  to 
be  a  national  rather  than  a  parochial  afi^air^ 
Is  not  an  agricultural  parish  benefited  by  its 
proximity  to  a  manufacturing  town  ?  Does  not 
the  whole  community  in  fact  benefit  by  the  ex- 
ertions of  each  individual  when  in  health  and 
prosperity;  and  should  not  the  whole  commu- 
nity  contribute  to  his  support  when  in  sickness 
and  destitution  ? 

Such  reasoning  appears  to  me  consistent  with 


justice,  and  I  feel  confident  that  if  these  views 
were  acted  upon,  great  good  would  result  from 
the  change. 

A  Parish  Oppjcsr  under  the  Old 
AND  New  Rboimbs. 


DELAYS   AT  THE   COMMON   LAW 
OFFICES. 

,      lb  the  Editor  of  the  Legal  Observer. 

Sir, — Some  years  ago  I  addressed  a  letter 
to  you  complaining  of  the  conduct  of  the 
Masters  of  one  of  the  courts  of  law,  who,  in- 
stead of  attending  punctually  at  11,  were  fre- 
quently half  an  hour  after  that  time.  I  stated 
that  I  did  not  grudge  these  gentlemen^  the 
Masters,  their  salaries;  that  I  wished  them  to 
be  well  paid;  and  as  I  neither  felt  nor  wished 
to  appear  actuated  by  insidious  motives,  I  did 
not  m  ray  letter,  nor  in  a  reply  to  a  question 
put  by  you  in  noticing  it,  name  the  court  to 
which  I  alluded.  You  desired  to  know  if  the 
conduct  complained  of  was  of  frequent  occur- 
rence. I  refused  to  pledge  myself  that  it  was, 
although  I  had  scarcely  any  doubt  on  the  sub- 
ject, and  trusting  the  evil  would  be  remedied, 
I  let  the  matter  drop.  Many  of  the  func- 
tionaries then  complained  of  are  removed;  but, 
alas,  Mr.  Editor,  those  who  remain,  and  some 
of  their  present  associates,  conduct  themselves 
just  in  the  same  way  as  to  attendance,  being 
sometimes  a  quarter  of  an  hour,  sometimes  20 
minutes,  sometimes  half  and  hour  after  1 1 ,  at 
the  office  at  least,  for  the  purpose  of  taxing 
costs.  I  cannot  say  that  I  on  two  oY  three  re- 
cent occasions  have  ever  sustained  anything 
but  inconvenience,  tliough  I  had  enough  of  that. 
I  need  not  tell  you  that  injury  mav  be  the  re- 
sult ;  and  I  am  sure  you  know  that  the  at- 
torney, or  clerk  who  represents  him,  and  has  a 
load  of  business  at  ditferent  oflices  to  transact, 
has  the  whole  of  it  disarranged  and  materially 
impeded  by  the  delay,  sometimes  of  5  minutes, 
not  to  say  from  that  to  half  an  hour.  I  am  not 
of  importance  sufficient  to  sign  my  name ;  and 
attorneys  who  are,  or  might  venture,  consider- 
ing their  office,  no  doubt  shrink  from  complain- 
ing so  as  to  be  known;  and  as  I  do  not  etiil, 
out  of  good  feeling,  like  to  name  the  court, 
(though  the  parties'  will  know  well  enough,)  I 
am  aware  I  write  under  the  disadvantage  of 
declining  to  make  a  full  statement,  and  of  be- 
ing anonymous..  But  reserving  for  further 
CQlftsideration  what  I  may  be  compelled  to  do, 
I  beg  to  ask  you  and  the  gentiemen  complained 
of;  whether,  putting  ihe  mjurjr  they  do  out  of 
the  question,  they  are  not  treating  theprofexstos 
with  contempt,  and  whether  even  clerks  (apart 
from  representing  their  principaU)  ought  to 
receive  this  treatment.  They  do  not  get  thdr 
money  easily,  nor  is  it  much,  and  why  should 
they  be  so  treated  ? 

The  complaint  has  been  made  by  many  at- 
torneys, who  may  perhaps  take  up  this  matter. 
Q.  M.  Glkbicus. 


The  Law  Student  :^CaHdidates  pasied. 
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7b  whom  Aftkkd,  Aesigneds  Sfc. 

CbailBB  Mididmore,  totoee— Geon|[e  Hensman,  8, 

Lane 
Samuel  Smith,  W«lteU 
Charles  BardswelU  Lhrerpool 
William  Foster,  Settle 
Edward  Barret,  Otkjr 
Thomas  Higson,  Manehester 


Francis  Braithwahe,  Troro 
Edward  Barron,  Bloomabory  Square 
Thomas  Scriven,  Northamnton 
Robert  Brown,  Sanderlana  - 
Russell  Bowlby,  Bishop  Weannouth 
Thomas  Brings,  55,  Lincohi's  Inn  FSelde 
William  Jones,  Garroaril»n ;— Robert  Medealf,  Lmcoln.s  Inn 
Fields  ;—Jo8eph  Woodcock,  Lincdn's  Inn  Fields 

William  Hartcup,  Bungay    '        '      ^'        ,     -^    ^o. . 

Peter  Ashwell  Burrell,  1,  White  Hart  Court,  Lombard  Street, 

—Simon  Adams  Beck,  Ironmongers  Hall 
Rd.  Mcadowcroft  Whitlow,  Manchester 
Bof  s  R.  Aldham,  King's  Lynn 
Wuliam  Christopher  Chew,  Manehester 
Georffe  Qark,  «8,  Fmsbury  Place 
Henry  Brayley  Wedlake,  10,  King's  Bench  Walk 
William  Smith,  jttn..  York— William  Gray,  York 
William  Dean,  l6,  Essex  Street,  Strand 
Lawrence  Desborough,  Sise  Lane 


Names  of  Candidatee, 
Aduns,  Henry «        •        •        • 

Adams,  Richard 
Anderson,  Weir 
Baldwin,  Alexander  . 
Barret,  Joseph  Morton 
Barton,  Samuel  Milner 
Baisett,  Thomas  Prichard,  (for- 
merly Thos.  Prichard  Popkin) 
Berry,  Josiah     .        .        •        . 
Biddies,  John  "Henry 
Bloodworth,  Henry  . 
Bowes,  Richard 
Bowlby,  "niomas  William  • 
Stigge,  John  Adolphua     • 
Brock.  Benjamin,  jun. 

Brown,  Thomas  Augustus 
Barren,  Peter  Charles 

Barton,  William 

Chadwick,  John  Nurse 

Chew,  Thomas  Heath    '    . 

Clark,  George  Hames 

C3avton>  Haviland     . 

Dale,  Robert      .... 

Dean,  John  Joseph    .        . 

Desborough,  Lawrence,  jiin.      .  „  .  ,.   , 

Dickinson,  WilUam  Henry  Allen  WilUam  Henry  Allen,  17,  Clifford's  Inn 


IKxoQ,  Edward  Adolphua 
DransMd,  WilKam  . 
Driffield,  Charles  Edward  . 
Duffidd,  Wiffiam  Ward     . 
Elders,  Thomas  William    . 
Evans,  Robert  . 
Prankish,  William     . 
Hadow,  Henry  .        .        . 
Harris,  Joseph  William     . 
Harwood^  Thomas  Charles 

Hawkes^  Henry 
Henderson,  Henry.  Renny 
Hodgson,  John .        .        , 
Jones,  John 
Jones,  John  • 

Long,  George  Henry 
Maberley,  Thomas  Heniy 


Percival  Walsh,  jun.,  Oxford— Gordon  Dayman,  Oxford 

Daniel  Crosland  Battye,  Huddersfield 

Walter  Wren  Driffield,  Present 

Edward  Swinbprnc  Chalk,  Chelmsford 

George  Leemao»  York 

JDavid  Brans,  Liverpool     •         „  „ 

Samuel  Ughtfoot,  Kinwton-unon-HuU 

Winiam  Stephens,  30.  Bedford  Row 

Cyril  Prescott,latey  Manchester  ^  «    •*!. 

Grantham  Robert  Dodd,  New  Broad  Street— George  Smith, 

24,  Golden  Square 
Wttliam  Sextus  Harding,  Birmingham 
James  Henry  Henderson,  31,  Bloomsbury  Square 
IJenry  Williain  Fcnwick,  Newcasitle-upon-T}Tae 
George  Salter,  EUesnoiere  rr.         • 

Thomas' Fowke  Andrew  Burnaby,  Newark-upon-Trent 
WilUam  Long,  Windsor 
Thomas  Maberley,  Colchester 


Mackay,  Christopher  Bainbridge  Christopher  Bambridge,  South  Shields 


Mantell,  Alexanoer  Houstoun 
Meech,  Francis  Weston 
Mellor,  William  Jones 
Miles,  Thomas  . 
Nevill,  Richard . 
Ncwill,  Robert  Daniel 
Niblett,  Isaac  Goodluck 
Orchard,  WilUam  Henry 
Paley,  ComwaUis 
Parry,  Thomas  . 
Patteson,  Henry 


John  William  WaU,  Devizes 

George  Arden,  Weymouth 

Benjamin  Aslabie  Ureene,  St.  Ives  . 

George  James  Nicholson,  5,  Raymond  Bmldings 

Robert  Nevill,  Tamworth 

Joshua  John  Peele,  Shrewsbury 

John  Kerle  Haberfield,  Bristol 

Edward  Fam,  14.  Gray's  Inn  Square 

Thomas  Farmery,  Ripon 

Thomas  Williams.  Carmarthen 

John  Taylor,  Manchester 
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Peile^  Rowland  Babington 
Pidsley^  John    • 
Pinnock,  George 
Pollard,  William  Darley 
Radcliffe,  Thomas      . 
Ransom^  Robert,  jun. 
Robson,  William  Wealands,  jun, 
Russell^  JameB  Ward 
Sanders,  Robiert  Muriel 
Ssfotai  £dw4«d.Bo]NrchMi: 
Simpson,  Henry 
Slack,  Edward  Francis 
Slaney,  Robert  . 
Snell,  Silas 

Stafford,  William,  jun. 
Turner,  William  Rawson 
Tweed,  George  Tash . 

Unwin,  Frederick  George 
Walker,  Robert  Greavea 
Ward,  Newman 
Watts,  Thomas  David  King  . 
Westall,  Samuel  Thomas  ^filing 
Weston,  William  Hapury    • 

Whitings  William      . 
Wilkinson,  Richard  • 
W^odgatcuWiUiaja  .       ,       . 
Woodroofie,  Gaoige  Thomas     • 


Thomas  Hanson  Brfle«.6,  Great  Winchaster  Street 

Parraenas  Pearce,  Newton  Abbot 

Jasaaa  Robert  Wamyss,  Gloucester 

Harrison  Blair,  Manchester. 

JamcaNevUle^  Bladdmm 

Robert  Ransom,  sen.,  Sndbury 

George  Widton  Wright,  Sunderland     . 

Jamea  Russell,  York 

Robert  Bradfield  Sanders,  1,  New  Inn 

Richasd  BjpenuMgSy  fiBantaple 

Herbert  Sturmy,  8,  Wellington  Street,  Soathwack 

John  Marsden.  Wakaaaht-Joaeph  FhiUqw,  Quppswham 

Fcancis  Stonier,  Newcasyo-under-L^e 

Henry  Adoniah  Vallack,.  Gcsat  Tomngton 

William  Stafford,  13,  Buckingham  Street,  Strand 

Henry  Copeman,  KLogat^i^upon-Hnll. 

Charles  Mason  Innes  PoUodc^  Gnat  GeorgaStraet*  Wcsl* 

minster—Henry  Hugh  BeddjtV  64,Iiaooln.'a  Im  fiafais 
Thomas  Uawin«  Sawbiidgrworth 
Henry  Newton,  York 

William  James  Norton,  l.  New  Street,  Bisbomnfea  Street 
Joseph  Maynard,  67*  Coleman  Street 
Bryan  Holme,  New  Inn 
John  Meek;  1,  Baainghall  Street-— John  Fox,  Baainghall 

Street 
William  Harding  Wfight,  23,  Essex  Street 
R^MC  Moser,  Kendal 
WiUiam  Tanner  Ne?e,  Cranbrook 
William.  Woodrooffe,  Lincoln's  Inn 
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Common  Zafo  tfaurtK. 
IV.  FRACTICE. 

AFFIDAVIT. 

1.  DafOHenfs  rjtfffififm  An  affidavit  awom 
in  London,  in  which  the  deponent  was  de* 
scribed  as  A.  B.,  of,  &c.,  ''agent  df  thadtfeod- 
ant  in  this  cause,''  waa  hdd  to-coalain  a  suffi- 
cient ''  addition  '*  within  the  meaning  of  Bole 
L  of  Hil.  2,  W.  4,  s.  5.  Mathmmn.  t.  BowAnp. 
31  L.  0.114. 

2.  Swom  btfore  consuL—X  British  consul, 
resident  abroad,  has  authority  to  admhuster 
oath  and  take  affidavits  only  in  those  cases  m 
which  oaths  and  affidavita  may  be  taken  and 
administered  by  a  magistrate  in  England. 
Held,  therefore,  tiiat  an  aildavitof  serrioa  of  a 
rule  to  show  cause,  sworn  before  the  British 
consul  at  Paris,  is  not  receivable.  WUttam  v. 
Welch,  31  L.  O.  320. 

3.  Mimomfr.— Where  a  defendant  was  sued 
by  the  name  of  "  Frederick  Colston  Ph>8ser," 
an  affidavit  in  support  of  an  application  to  set 
aside  proceedings,  in  ivluch  the  defendant  waa 
described  as  Frederick  C.  Passer,  held  bad. 
Symes  v.  Prosser,  31  L.  O.  490. 

And  see  Warrant  qf  Attorney,  3 ;  AUaah" 
mentj  Judgment,  2. 


See  Assignees, 


AMENDMENT. 


APPEAL. 

1.  Notice  of  trying,  —  Practice  of  ^ 
sessions. — Mandamus* — ^Where  bv  the  fnctica 
of  sessions  28  days'  notice  of  toal  waa  xmnicad 
to  be  given  in  the  case  of  respited  appeal^  and 
where  that  nodce  had  not  been  pren,  and  the 
sessions  therefore  refused  to  hear  the  appeal 
and  confirmed  the  order  of  removal :.  £U^  that 
.  the  practice  was  not  so  unreasonable  aa  to  in- 
duce this  court  to  grant  a  mandamua,  com- 
manding the  sessions  to  enter  contumaaoea 
and  hear  the  appeal.  The  quarter  aesaiona  are 
the  judges  of  tneir  own  ruks  of  practice  ;  and 
thia  court  will  not  intof ere  with  tneir  ditm  idj 
nations  reanecting  tbem*  unlesa  the  mlea  on 
which  they  nave  acted  are  so  unieaaoiuib)^  aa 
to  be  illegal.  Beg.  v.  Justices  ^f  Monigoatery^ 
sAtrv,  3D.&L.  119;  S.  C.  31  L.  0. 16. 

Case!  eitad  in  tbe  jadgaiaot :  Rax  v.  Jeacioss  of 
^WHtsbke,  fO  Eaat,  404 ;  Rex  r.  Jaetieea  of 
MoiMBMttbihire,  3  Dowl.  905;  Rex  ▼.  Jia« 
liees  of  Lancashire,  7  B.&  C.  69t ;  RaK  r. 
Joatieaaof  (he  West  Riding  of  YorMun,5 
£.&Ad.667. 

And  see  Poor,  2,  3 ;  Registration. 

APPSABANCS. 

Setting  aside.  —  Where  an 
been  entered  by  the  j>laintiff  for  the  de 
without  personal  service  of  the  writ  of  sun- 
mona,  and  a  declaration  has  been  filed,  tiie  dt* 
liindant  should  move  to  set  aside  the  i^pear* 
ance,  and  not  the  declaration. 

A  motion  to' set  aside  the  declaration  ahmet 
is  irregular,   brooks  v.  Itoberts,  3  D.  &  L.  13* 


AMofyHealDigntofCaseii  Oommfm  Lam CmrH. 
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Cases  eitfld  in  tbe  judgment :  Haslcer  r.  Jtr- 
maine,  1  C.  &  M.  408 ;  S.  C.  1  Dowl.  654; 
Edwttds  T.  Daaks,  4  Dowl*  957. 

▲S8IGNSB8. 

Amending  Ji.  ftLr^Motion,  wkm  in  tme.—* 
1  ^  3  Vict  c.  110»  8.  9.— An  inega^  /«  f^ 
cannot  be  amended  to  the  prejadm  of  toe  in- 
teireoing  rights  of  aasigiiees. 

Goods  an  taken  on  the  Ist  af  March^  mder 
JL/a.  upon  an  irxegidar  jad|^nent  y  on  the  15th 
a  £8t  IB  siraided  against  the  execution  debtor, 
and  assignees  are  choeen  on  tin  13th  of  April; 
the  judgment-roll  is  casried  in  on  the  19th  of 
ApnL 

A  motion  on  the  25lh  to  Kt  aside  the  pro* 
ceedings  was  hdd  not  to  be  made  too  late. 

Saile,  that  an  order  for  ataying  proceedings 
upon  payment  of  debt  and  costs  on  a  given 
day,  is  not  within  the  1  &  2  Vict.  e.  110,  s.  9. 
Broohr.  Aifam,  7M.  SeQ.  689. 

ATTACHMENT. 

Non-faforwuinoe  qf  umpire*s  awmrd.'^4fi' 
dopt^.— The  affidavit  to  ground  a  motion  for  an 
attachment  for  non-neiforBiaBee  of  an  umpire's 
award  shoold  state  tne  disagreement  of  the  orw 
ffinal  arfaitntors.      GHJfiih»  ▼«  Tkdmast   31 

ATTK8TATI0N. 

See  Wgnrani  ^frntk^meif. 

AWARD. 

Hsfe  to  pay  monejf^ — Personal  service, — A 
mle  caffing  on  a  paxt^  to  pay  money  pursuant 
to  an  awara»  innth  a  view  to  execution  under  the 

1  &  2  Vict  c.  110,  is  a  rule  nisi  only,  and  the 
court  lefosed  to  make  such  mle  absolute,  with- 
out personal  service^  where  it  appeared  that 
such  service  might  be  effected.  Wtmoood  v. 
BoU,  3  D.  &  L.  85.     See  Hawkins  v.  Bsnton, 

2  D.  &  L.  465. 
See  Attachment, 

BAIL. 

lUiy  motley  oa^  of  court. -^The  court  per- 
mitted mil  to  take  out  of  court  money  which  he 
had  paid  in  fhr  the  defendant's  use  on  a  mo- 
tion fsr  a  commission  to  examine  witnesses 
abroad,  the  defendant  having  died  abrGad,  in- 
tMate  and  insolvent,  before  the  trial,  the  rule 
atn  having  been  aerved  on  aU  persons  in  any 
way  inteiestod  in  the  cause.  Pokner  v.  Eei/- 
fenstem,  7  M.  Si  G.  641. 

JZsiiiMf  jJbirer.>^Shares  m  a  railway  com- 
psny  in  actual  operation  are  property  in  respect 
of  which  bail  may  justify.  Anout  31  L.  O. 
490. 

BANWKnra'. 
Sse  AmrwIsoiii  S. 


See 


BOUNDAHY. 

€fProcagf  2. 


CAPIAS. 

IVtsoaer. — Notice  of  declaration.— X  defend- 
ant in  custodjr  under  a  writ  of  capias,  issued 
pursuant  to  a  judge's  order,  is  not  entiUed  to  a 


copy  of  the  decJaration  filed  while  he  was  in 
custody ;  but  te  plaintiff  may  serve  hikn  with  a 
notice  of  declaration,  the  c«|Mas  being  only  a 
coDateral  proceeding  in  the  suit.  Neale  r. 
9nonUon,d\  L.O.  137. 

CKBTXOBARf. 

1*  Sessiewf.— Fee*.— C^t  qf  the  Peaoe.— 
A  table  of  fees  to  be  received  by  the  derk  of 
the  peace  was  settled  by  the  jusUces  at  quarter 
sessions,  and  sanctioned  by  the  judges  of  as- 
sise for  the  county,  acoordiuff  to  the  provi- 
sions of  the  57  Geo.  3,  c.  91.  ^rhe  justices,  at 
a  subsequent  quarter  sessions,  made  an  order 
that  the  cleric  of  the  peace  shall  not  in  future 
recmre  certain  fees  so  allowed,  namely,  fees 
from  defendants  in  misdemeanors, 

HMf  that  a  certiorari  would  lie  to  remove 
Into  this  court  an  ordo*  so  made  by  the  sossioas. 

Held,  that  the  clerk  of  the  peace  was  leglJlf 
entitled  to  the  fees  so  allowed,  and  that  the  see** 
sions,  of  their  own  authority,  had  no  power  to 
disallow  any  of  the  fees  that  had  been  so 
allowed  by  the  judges  of  assize.  The  Queen  r. 
^.Cofef,  31  L.  0.95. 

2.  llew<>w7isrMMfic/me«//or/efony,-— A  certio- 
rari to  remove  an  indictment  for  fdony  will  not 
be  granted  upon  an  affidavit  aUegiug  that  the 
county  in  which  the  venue  has  been  lud,  ia 
generally  opposed  to  the  politics  professed  by 
the  defenduit,  and  that  his  political  o^nions 
and  position  have  tendered  him  an  object  of 
dislike  in  the  county,  and  subjected  him  to 
fdmse  and  thireats  of  violence.  £x  parte  Lynes, 
31  L.  0.418. 

3.  Objections  reserved.  —Where  the  session 
have  reserved  a  caae  for  the  opinion  of  this  court 
and  the  case  comes  on  for  argument  in  the  Crown 
Paper,  and  the  order  of  sessions  and  the  origi- 
nal order  are  brought  up  by  certiorari  in  the 
ordinary  manner,  this  court  will  only  consider 
the  questions  reserved  by  the  case  for  its 
opinion;  and  it  is  not  competent  for  the  party 
impugning  the  decision  of  the  sessions  to  take 
any  other  objections  to  the  orders,  unless  the 
objections  have  been  stated  to  the  court  at  the 
time  the  certiorari  was  moved  for,  and  the 
court  has  assented  to  such  objections  being 
taken.   Beg.  v.  Inhabitants  of  Heyop»  31  L.  0. 

577. 
And  see  Poor,  3. 

CONTINUANCES. 

See  Exeouiion,  4  ;  NoHce  qf  Trial;  Warrant 
of  Attorney. 

COMPOUNDINO   FBLONT. 

Sec  Warrant  of  Attorney,  6. 

DECLABATION. 

Time  withtn  the  meamng  ofRnle  35,  fl.  T.  2 
JV.  4.— IFawer  by  d(fendant.--A.  plaintiff  in  an 
action  must  not  only  file,  but  also  give  notice 
of  his  dedafation  within  one  year  after  the  pro* 
cess  is  retnmable.  The  absence,  however,  of 
the  notiee  is  an  irregularis  whidi  may  be 
waived  by  the  defendant,  and  to  ascertain  that 
the  court  will  grant  a  reference  to  the  — -^^ 
Dailey  v.  Nind,  31  L.  O.  441. 


196; 
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DISCONTINUANeB. 

Stojf  offiroeettling8,^^^wiffmmt  at  in  cote  of 
a  nontrnK—A  mle  to  dificontimie  does  not  ope- 
rate as  a  8tay  of  proceedingt ;  thenefore,  vhere 
the  plaintiff  served  a  rule  to  discoiitinue,  with 
an  appointment  to  tax  the  costs,  and  on  the 
foUowing  day  the  defendant  moved  for  aad ^ob- 
tained a  rule  absolute  for  judgment  as  in  case 
of  a  nonsuit^  for  not  proceedmg  to  trial  pursu- 
ant to  a  peremptory  undertaking  S'  HM^  that 
the  defendant  was  rectilar.  Bakir  v.  Jupp, 
31  L.  0.418.  /-'-' 

And  see  S^  of  Preteedinfft. 

DISTRINGAS. 

Statement  of  dtfault  to  appear  in  afidamt. — 
The  affidavit  in  support  of  a  motion  for  a  dis- 
tringas should  state  aimply,  that  the  defej^dant 
had  not  appeared,  and  is  not  su^cient  wh^e  it 
contains  the  additional  words«  "  according  to 
the  exigency  of  the  writ."  Dratfe  v.  Bird,  31 
L.  (X  370. 

EJECTMENT. 

1.  Judgment  against  the  casual  ejector, ^No* 
tice. —  Where  there  are  several  tenants,  the 
notice  at  the  foot  of  the  declaration  served  upon 
each,  should  contain  the  names  of  alt — Doe  d, 
Muskett  V.  Hoe,  31  L.  0. 16. 

2.  Service  <^  declaratiqn]l)tf  post. —  When  syf" 
Jicient.—K  copy  declaration  and  notice  in  eject- 
ment .was  sent  to  a  tenant  ty  post^  accompa- 
nied bf  a  letter  explaining  the  meanm^  thereof; 
this,  coupled  with  a  subsequent  acknowledg- 
ment bjr  the  tenant^  that  he  received  the  copy 
declaration,  &c.,  before  the  first  day  of  term,  is 
sufficient  for  a  rule  for  judgment  against  the 
casual  Hector,  absolute  m  the  firet  instance. 
Doe  ex  dem.  the  Mayor,  Commonaltg,  and  Citi^ 
zent  of  London  v.  Roe,  31  L.  O.  273. 

3.  School  haute.— Service.^lnejectaieiA  for 
a  school  house  in  which  no  one  resides,  service 
of  the  declaration  upon  a  person  who  keeps  Uie 
key,  and  on  the  schoolmaster, upon  the  premises, 
is  not  sufficient  for  a  rule  ntsi  for  judgnient 
against  the  casual  ejfector.  Doe  rf.  King  v.  Roe, 
31L.  0.3P2.  .  . 

4.  5errice  of  declaration,  ^c,  hy  post,— 
Sending  a  declaration,  &c.,  in  cjcctmem  tb  the 
tenant  by  post  is  not  sufficient  service  in  the 
absence  of  an  acknowledgment  by  him  that  he 
received  them  before  term.  Doe  d,  Patteson 
V.  Roe,  31  L,  O-rO. 

5.  A/Mamt  of  eervice^f  deeUwatian,  Sfc,-^ 
An  affidavit  of  service  in  ejectment,  suting  that 
the  deelaration  and  notice  were  expkioed  to  the 
tenant  in  poiseesion,  but  amittiiigto  state  that 
they  were  read  over  to  him,  is  sufficient  for 
judgment  absolute  against  the  casual  ejeetor. 
Doe  d,  fVeightman  v.  Roe,  31  L.  O.  578. 

6.'  Service  of  deciaratiim  on  a  atranger  upon 
the  premiset.Service  of  a  declaration  in  eject- 
ment upon  a  stranger  on  the  premises,  with  an 
admission  by  die  tenant's  wife,  that  the  decla- 
ration and  notice  had  come  to  her  hands,  was 
held  sufficient  for  a  mle  nisi  for  judgment 
agmnst  the  casual  ejector.  Doe  d.  the  Qovtr^ 
nors  qf  (he  Gr^  Coat  Hospital  v.  Roe,  7  M.  & 
G,637.  .        . 


7*  Serviee.t^declatation  where  pottetmomvaF- 
cant. — In  an  ejectment  for  seven  houses  adjcnn- 
ing  each  other,  and  held  under  oneleaw,  the 
tenants  of  four  having  been  duly  served,  the 
court  granted  a  "  sernceable  rule  absolute  "  as 
to  the  other  three,  which  wexe  emptv,  upon  an 
affidavit  stating  thai  the  tenant  hkaleft  them 
and  embarked  with  his  family  for  Aamricai 
that  the  lessee  was  jdead  intestate  and  in- 
solvevtf  and  that  copies  of  the  deelaration  and 
notice'faad  been  affixed  on  the  outer  doors  of 
the  thifee  honses,  and  a  copy  served  on  one  i>., 
the  attorney  for  one  Jonet,  who  had  been  in  the 
halnt  of  receiving  the  rents.  Doe  d.  Pope  v. 
Roe,  7  M.  &  G.  602.  See  Doe  d.  OtbaldieUm 
V.  Roe,  1  Oowi  P.  C.  456. 

ERROR. 

Craving  oyer.— 5en»ce  of  m/e- — The  conit 
dispensed  with  the  attepdance  of  the  plaintiff 
in  error  to  crave  oyer  of  the  record  of  an  in- 
dictment for  bigamy,  for  the  purpose  of  assign- 
ing errors,  where  it  appeared  that  he  was  resi* 
dent  in  Australia,  where  he  had  been  for  the 
last  30  years ;  that  he  was  66  years  of  age»  and 
subject  to  naralytic  attacks ;  and  that  he  could 
not  make  tne  journey  to  this  coun%^  wilhont 
injury  tb  his  health,  and  without  conaideFable 
pecuniary  loss. '  Where  the  prosecutor  and  his 
attorney  were  both  dead,  tne  court  Erected 
service  of  the  rule  to  join  in  error  to  be  made 
by  sticking  it  up  in  the  crown  office,  and  aerv- 
ing  a  copy  on  the  8olicit9r  to  the  Treasury. 
Murray  v.  The  Queen,  3  D.  &  L.  lOD. 

EXECUTION. 

1 .  Judge's  cert^icate  for  immediate  execution.'^ 
A  judge^s  certificate,  (under  the  1 W.  4,  c.7»«>  2,) 
that  execution  shall  issue  "  forthwith,"  means 
in  the  ordinary  course  of  the  office ;  and  the 
court  refused  to  allow  the  plaintiff  to  sign  judg* 
ment  before  the  expiration  of  four  days  after 
thetriid. 

The  pr6per'  course  would  hftve  been  to  apply 
to  the  judge  who  tried  the  cause.  Snooks  v. 
Smith,  7  M.  &  6.  528. 

2.  IVarr ant  qf  attorney, — Bankrupts — ^Where 
judgment  lias  been  entered  up  more  than 
twelve  months  on  at  warrant  of  attorney,  an 
agreement  to  waive  the  necessity  of  a  scire 
facias  is  not  a.  condition  which  renders  the 
warrant  or  attorney  void  as  against  the  assig- 
nees of  a  br.nkrupt  for  want  of  enrolment  under 
the  3  Geo.  4,  c.'s^. 

Writs  in  the  new  form  need  not  be  continued 
in  a  similar  manner  to  those  in  the  old  form. 
On 'mesne  process  a  writ  may  be  issued  in  con* 
tinuation  of  another  at  any  time  within  twelve 
months.  Writs  of  execution  have  no. such 
limit.    Harmer  v.  Johnson,  31  L.  O.  138. 

3.  Return  qfwrit. — Scire f  ados  bqfbn  mmng 
oat  a  second  writ,  when  unnecessary, — IF  a  oa. 
sa,,  or  other  final  process,  returaal)le  uponexe* 
cution,  be  issued  within  a  year  and  ada^of 
the  judgment,  but  has  prodi|ced  no  satis&ction» 
another  writ  (even  or  a  kind  diffisrmt  from 
the  first)  may  be  sued  out  at  any  time  after- 
wards, without  previocisly  returning  the  first 
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writ,  or  istaing  a  teire  faeUa. — FhmkUn  v. 
HodgOtufm,  31  L.  O  440.    ^ 

4.  Swotsim  wrU$.'^Euir^  of  eontinuaneeg. 
Warrant  of  olfonwy.— In  August,  1841,  the 
defendaot  executed  te  the  plaintiff  a  warrant 
of  attonief>'tnt1i  a  defeaMiince.  Judgnient  was 
ngned  tbereon  dn  the  13th  Sept.  1841,  but 
the  roll  was  nearer  carried  ill.  »y  a  Judge'iB 
order,  obtained  by  consent  on  the  9lu  Sept. 
1842,  it  in»  oidei<ed  that  eneotition  ahouM 
iBsae  on  the  judiifment  without  a  sai./A  On 
the  14di  Sept:  aJE./a.waB  toeued,  which  whs 
retamad  mOla  bmtd  &a  the  29tbi  arid  filed  oh 
the  Mtfa  December^'  IB43v  in  Aoril  1845;  an 
t&a$Ji,ftL  wat  imnsd,  undlllr  which  the  defMid- 
ant's  gooda  were  taken;  He  afterwards  became 
baokropt.  HeU,  finrt,  that  the  judge's  ordeif 
was  not  roid  as  against  the  assignees,  under  3 
G.  4,  e.  39.  Secondly,  ^at  Che  aiias  /f./a.  waa 
regidar ;  for  that  since  the  stats:  ^  W.  4,  c.  ^9> 
and  3  &  4.  W.  4.  c.  67,  succeedingf  write  of  ex- 
ecution need  not  be  te^  on  the  return  day  of 
the  preceding  writ,  and  may  be  sued  out  Kt  uny 
time  afterwards/without  the  necessity  of  enter- 
ing continuances  on  the  roll.  Harmer  v.  Jahn" 
«on,l4M.  &W.  336. 

Ij^emp  V.  Hyglop. 

Leman^S  Doirl. 

pe^an^esi  5  Dowl. 


Caies  cited  in  tba  judgment 
Stf.&W.  6S;  Nicholson  v. 
P.  C.  «56i  Gregory 
P.C,193.  ^ 


And  jee  ji<s%pae0. 


See  Certiorari,  1 


PBK8. 

:  Sheriff,  1. 


INDICTMENT. 


After  obtaining  an  order  for  particuhrt  of 
8et*off,  it  is  too  kte  to  sign  judgment  on  the 

Sound  that  the  pleas  deliyered  are  not  iaauable,. 
e  defendant   oeing  under  terme.     SeeitY^ 
^cf/oa,  31  L.  0. 1.6. 
See  fKaiwr. 

judgk's  jurisdiction. 

Under  the  new  rules  of  pleading,  (Hilary 
Term,  4  W.  4,)  a.summons  was  taken  out  ber 
fore  a  judge  at  chambers*  for  the  plaintiff,  to 
show  cause  why  oaw<yC  the  eomite  in  a  declara-  : 
tion  should  not  be  stnwjk  out;  the  summons, 
waa  dianimfd  and  application  for  the  same 
purpose  was  ihetl  made  to  this  court. 

Held,  that  the  <Jourt  would  not  entertain  such  : 
an  application,  because  the  original  jurisdiction. 
^8  given  to  a  single  judge,  ana  there  is  no  ap- 
peal in  such  Caere  to  the  fujl  court.     Shek  v„ 
C^on,  31  L.  O.  417. 

And  see  Replevin  ;  Staying  Proceedings. 

JUDGMENT. 

Nunc  pro  ^itc— Where  there  were  issues  of 
feet  and  of  la^,  and  after  verdict  for  the  plain- 
tiff on  th^  former,  and  a  rule  for  a  Hew  trial, 
which  was  discharged,  the  plaintiff,  in  the  same  • 
term  in  which  the  rule  was  disdiarged,  set 
down  the  demurrer  in  the  special  paper,  but 
died  before  it  came  oh  for  argument,  judgment 
having  subsequently  been  gjven'forhim  on  the 
deralirrer,  the  court  made  absolute  a  rule  to 
enter  iip  judgment  as  of  the  term  In  which  the 
demurrer  was  set  dotim  for  argument.  Miles- 
V.  Bough,  3  D.  &  L,  105. 


Description  of  Prosecutor, — In  an  ilndictment 
it  is  suffeient  to  describe  the  prosecutor  accord- 
ing tq.th^  liaise  by  which  he  is  commonly  and 
bestkhf;^* 

A  foreigner  by;'  the  name  of  Charlea.Frederick 
Augustus  'Wilham  D^Este,  commonly .  called 
Duke  of  Bmnawickf  who  was  resident  \n  this 
country,  but  was  not  the  reifftim^  prince,  was 
held  to  be  sufticiently '  descnbed  m  an  indict-, 
mcQt,  as  Charlee  mderic  Augustus.  William 
Duke  of  Brunswick  and  Luneberg*  The  Queen 
Y.  Greg^,  Zl  L.  O.  A\7.  , 

INSOLVtNT. 

Protection  under  stat.  7^8  VtcL  c,  76^  s.  7. 
— A  protectiph  granted  by^  a  commissioner,  of 
the  court  of  bankruptey  to  a  debtor  undei^^he 
Stat,  7  &  8  Vict,  c,  70.  a.  7,  **  upon  the  exi^oii- 
nation ''  of  the  debtor's  petition,  cannot  be  e^- 
tenddl  from  time  to  time.  Mazeman  v.  Davis, 
31  L.  0.394. 

INTBRPLEA.DBn> 

See  Sheriff,  2. 

1NTBRB8T. 
See  Writ  of  Summons. 

I88UB. 
Irregulariiy. — ^An  issue  deltveired  with  blanks 
for  dates  is  not  a  nulfity,  but  merelv  irreii^iUir, 
and  therefore  the  irregularity  may  be  waived. 
Peart  v.  Hughes,  31  L.  O.  137. 


CsMft  cited  io  the  judfmejat :  Lawrence  v.  Hedg- 


Bridge*  v.  Sro>th,  3 
Bing.29. 

2.  Oftli(Krnifi<.^attw««y.r--4jsave  to  enter 
upijndgmeBt upon  asold  warrant  of  attorney  ob- 
tained^^upon  Ihernifidavit  of  the  phuaHiff^  aa- 
siatant^o  aupphed  the  goods  for.the  price  at 
whiqh  the  sccaTity  was  given.  €bbhold  and 
another  V.  AMams  and  another,  31  UO.  59. 

JUDGMENT  AS  IN  CASE  OF  NO^iSUlT. 

ai  StH  pfwessar.— Where  the.  plaintiff  had 
become  I  faankfupt  after  issue^  joined,  the  court 
diachargcd  »rutefbr  judgment  as  in  case  of.  a.. 
nonamt»rand  refused  to  direct  a  slet  processus. 
Cross  V.  Robertson,  7  M.  &  G.  640. 

IL  Bmu%n£t.  ITir  plaintiff  having  given  a  • 
pevtfBfitery.iHidertaking  to. try  at  the  London 
Sittings  alter  Easter  Term,  «^e  noti«  of  ttial 
acco^ffly,  and  entered  the  cause,  which  had . 
been  maiSe  especial  jury  «ause,  on  the  last  day 
for  entering  caiaBea  for  trial  at.  those  sittinge, 
and  .th€  onuse  stood  No.  ae  in  the  list;  but 
there  being  only:  two  d«ys  for  the  sittrags,  it 
was,  with  four  others,  made  a  remanet  to  d»e 
sittings  after  Trinity  Term:  HeW,  that  under 
these  circumstances,  the  plaintiff  was  not  m 
default,  so  as  to  entitle  the  defendant  to  judgr 
ment  as  in  case  of  a  nonsuit,  for  not  proceeding  : 
to  trial  pursuant  to  his  undertekmg.  l^mi^ 
V.  Dubourg,  14M.  &  W,  295,  S.  C.  3  D.  &  L. 
80.    And  see  8  Scott,  N.  R.  705« 
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JbuO^HealDis^^Cami 


Lm^OmM. 


Case  cited  by.  tb*  couft:  Fiitrit  ▼.  CoBeoi  14 
Lair  Ji,N.S.,aP.89. 

3.  Small  debt. — ^II  is  no  answer  to  a  role  for 
jodgment  as  in  case  of  a  nonsuit,  that  tKe  ac- 
tion is  lirou^t  for  a  som  recoverable  in  a  court 
of  requests.  Mc*o&oii  ▼*  Jackstm,  31  L.  O. 
36. 

4.  DiscantinuaMce,  —  The  plaintiff  cannot 
have  a  rule  to  discontinue  pending  a  rule  which 
stays  the  proceedings.  Murray  v.  SOter,  31 
L.  O.  36. 

•5.  Peremptory  undertaking,~^AD.  affidavit  m 
answer  to  a  rule  for  judgment  as  in  case  of  a 
nonsuit^  should  state  some  definite  fact  as  an 
excuse  for  not  proceeding  to  trial,  and  where  it 
was  sworn  that  the  plaintiff  had  not  proceeded 
to  trial,  because  he  had  been  in  hopes  of  settling 
the  action,  the  affidavit  was  hdd  insufficient,  as 
it  did  not  state  a  negotiation  for  that  purpose. 
Wmnah  v.  Denley  ami  another^  31  L.  0.  231. 

And  see  Setting-off  j  Disconthntmufe» 

JUROR. 

Withdrawal  of,— Stay  of  proceedings.— The 
wididniwal  of  a  juror  by  consent  of  counsel  on 
both  sides,  puts  an  end  to  that  cause  of  action, 
therefore  if  a  second  action  be  broiight  for  the 
same  cause,  the  court  will  stay  proceedings  with 
costs.     Qibbs  v.  Ralph,  31  L.  Q.  249. 


See  AppeaL 


MA.NDAMUS. 


MISCARRIAOE   OP  COURT. 

Upon  the  trial  of  a  cause,  in  which  three 
issues  were  raised,  each  going  to  the  whole 
cause  of  action,  it  was  agreed  on  both  sides 
that  the  verdict  should  be  taken  by  the  associ- 
ate in  the  absence  of  the  judge,  who,  before  he 
retired  from  the  court,  diiected  the  associate 
to  take  the  verdict  npon  each  of  the  issues 
separately.  Upon  the  return  of  the  Jury,  the 
associate  aaked  them  whether  they  found  for 
the  pkintiff  or  the  defendant ;  Mid  the  foreman 
answered  ''  for  the  plaintiff.''  The  defendant'e 
counsel  requested  the  associate  to  pot  the 
ouestions  left  to  the  jury  by  the  judge,  to  which 
the  plaintiff's  counsel  oojected ;  whereupon  the 
associate  refused  to  put  the  question,  and  ulti- 
mately a  general  verdict  was  entered  for  the 
plaintiff:  Held,  that  the  neglect  to  take  the 
verdict  upon  each  of  the  issues,  was  a  miscar- 
riage on  the  part  of  the  officer  of  the  court  in 
taking  the  verdict;  and  the  court,  therefore, 
made  a  rule  absolute  for  a  nsw  trial,  without 
co^  on  either  aide.  Btml^  w.  Fhrnma,  Z  D. 
&  L.  23.  ^ 

MI8NOMBR. 

See  Affidavit,  3. 

SfONKY   IM   COURT*. 

See  BaU:  Slaying  proeeedmgs,  1. 

NOTICK   OF  APPEAL. 

Signature,  Sfc. — A  notice  of  99>peal  against 
an  order  of  removal,  beginning  "  We  the  under- 
signed, being  a  majority  of  the  churchwardens 
and  overseers  of  the  parish  of,''  &c.  and  signed 
by  one  churchwarden  and  four  overeeen»  (ttiem 


bebg  m  altQgetiier  in  tite  parish,)  Is  sufficient, 
without  stating  that  they  were-tl&e  majority  at  a 
meetiiiff  duly  convened.  R^r.Justusesoftke 
West  RkUng  of  Yorkshire,  3  1).  &  L.  152. 

narwE  or  DaoLaaAarimr. 

Bee  tJopnis. 

NOTICE  TO  PRODUCE* 

t..  Ift  an  aation  on  a  bill  of^  esefaange,  to 
^i^eh  the  defendant  pleaded  a  {dea  of  bwad 
and  covin:  HOd^  that  awtieebftheddfeBdant 
tojNrodiieetha  bill,  left  in  tiie  lelter4M>x  of  fibe 
oflfiDe  of  the  pbinliff'a  attorney  in  London  at 
haM^pud  So'dMdc  in  the  eremngbefofotiie 

was  toed  at  the  Middisaex  attmge,  tiw 

in  London,  was  too 


Held,  also>  that  the  pontiff  was  not  bMbd 

to  produce  thebiU  on  thotrid  wiikoot  nofiee. 

Lamrenee  v.  Clark,  14  M.  &  W.  250;  S.  C>  3 

D.L.87. 

Csses  cfted  by  the  eoart :  Read  v.  Ganble,  10 

A.  &  B.59r,  n. ;  Harvey  v.  Horgea,  t  Stark. 

N.  P.  O.  IT;  Atkias  ▼.  Hereditb,  4  DowL 

P.  C.  658 ;   Oeerge  v.  Thompsoa,  4  DowL 

P.  C.  656. 

NOTICB  OF  TftlAL. 

Continuance. — Notice  of  trial  by  continuance 
from  the  sittings  in,  to  the  sittings  after  Term, 
in  London,  may  be  given,  and,  after  sock  no- 
lice,  the  cause  may  m  tried  ki  the  adjournment 
day.     Tbuhmn  v.  Elgie,  31  L.  O.  465. 

NOTICE   QP  TAXATION. 

The  eonrt  will  not;  as  annitBr.of  eenrse,  act 
aside  a  jodgmant  as  irnqgnkr,  becasae  notsee  of 
taalk>n  has  not  been  sdven  to  tiieoppoHte 
party^  bat  wfl  eaeictse  tbmr  diacration  nndar 
the  craimstances  of  the  case.  liiertm  v.  SiS, 
3lL.  O.  79.  ii 

NUL  TISL  RECORD.      . 

On  plea  of  aW  tiel  record,  it  is  no  objection 
that  the  award  of  die  venue  and  the  distiuigas 
are  cancelled  by  lines  being  drawn  aer 
Hodgson  v.  Cketwynd,  3  D*  &  L.  45» 

opsmzro  RUIA. 

1.  Fresh  affidavi(s^whm  not  enoioedL— After  a 
rule  has  been  argued  and  dispcwedofatt^  cannot 
be  opened  upon  fresh  affidavits  denyini^  the 
fkcts  sworn  to  by  the  successful  party^  and  t>v 
which  the  decision  of  the  court  was  governed. 
Doe  dem.  Kell  v.  Brown,  31  L.  0.  273. 

3.  Where  a  rule  to  discharge  a  defendant  but 
of  custody  was  discharged,  on  the  ground  of 
the  incompleteness  of  the  affidavits,  tibe  coint 
will  not  entertain  a  fresh  application  on  affida- 
vits supplying  the  former  defects.  Jftfrfis  v. 
T>ore,Z\  L  0.391. 


See^ffor. 


OYW9U 


PARTICUI«AR8« 


1.  Brnkcay  Company, -''Costs.'--ln  an  action 
by  an  engineer  against  a  railway  conmany,  the 
particulars  of  the  plaintiff's  demand  daimed 


4MlftUxalHge§t^r0mif^''Ommm^m  Cmi9. 
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one  gross  sum  fbr  mxmmng,  travdliiig  «c- 
pensesj  assistaixce,  Sec.  HM,  Bxs&evbni,  and 
that  it  was  not  necesaarf  to  specii^  tihe  amoont 
of  the  particular  itams  which  compoaed  the 
general  chafge. 

« llunigh,  aa  a  general  mle,  a  party  who 
shows  cause  in  the  first  instancy  is  not  entitled 
to  eosts,  yet  there  is  an  exceotion  in  cases 
where  the  rule,  ff  granted,  woula  prgudice  the 
par^  by  ianaing  d^«  iiea»ie  t.  Bert^ford^ 
31  L.  0. 370, 

2.  Enffineer.  — Sailway  CompoMS*  —  la  an 
action  b^  an  eo^iaaer  against  a  railway  com- 
[lany.itissafficMBtteafiaieiA.  the  hill  of  par> 
ticniars^  that  the  phdntiff  claiaaa  «  certain  awn 
in  respect  oi  a  aurvey,  without  saying  what 
time  be  was  engaged  upon  it,  or  hofw  many 
persons  were  employed,  or  the  rate  of  diaise 
pa*  mile;  nor  need  he  pirtiddaily.deaadbe  tEe 
trial  sectiona  and  booka  of  mfemnce.  Hifgms 
r.  Ede,  31  L.  O.  4A% 

3.  BreacA^  before  jite.— BoiKf .— The  court 
wiU  not  grant  a  role  nki  for  the  dehreiy  of 
particutars  of  hlreachM,  where  the  deckiation 
m  anacdon  on  a  bona  i^  in  the  general  form,  it 
i9)peaTiQg  that  considerable  deby  would  be  the 
iteolt. 

SeiiM,  that  no  such  appli<|ation  can  be 
mad^  gpcceeafnUy  at  least,  until  after  the  plain- 
tiffhaereplM.    mMtkr-  Pi^mnet,  31  L  O. 

441.  ■     ■   ■ 

PAT«KT. 

NoUce  qf  ohfeM)Uif  $fificknf  pecuBarit^  uk 
-*Ia  case  for  infringing  of  a  patent  for  im- 
pro?ement8  in  maciiinery,  the  notice  of  objec- 
tioiMddianBd  pmnmit  to  5  &  6  W.  4».c.  B% 
8.  ^  stated  that  the  kurention.  waa  known  to, 
and  naed  by,^  and  JEL,.  ood  of  Aera,  before  diie 
paaL  .The.  oouii-  refioaed  to  require  the  de« 
tendant  to.  atrike^ut^kfaB.  words  'rand  others." 
BeiUley  v.  KeighUy,  7  M.  &  G.  652. 

GMe  cited  in  the  jttdgment:  Jones  r.  Berger,  5 
M.&  G.  206  ^  6  Soott,  N.  R.  S08. 

P1t%JVKY. 

See  THid,  New,  3. 

tOOB.. 

appeal  against  an  order  of  removal,  it  ap- 
pentd  ^,,  the  copies  of  examination  sent, 
that  the  examination  of  S,,  (which  was  es- 
eentialto  the  sjettlementO  waa  alleged  in  the 
jurat  to  be  taken  and  sworn  before,  mi  waa 
signed  by,  two  parties,  whose  names  only,  with- 
out any  description  of  their  office,  were  given. 
The  h»dtn|^  md  not  show  before  whom  the  ex- 
amination was  taken,  and  the  name  of  the  oar^ 
examined  appeared  in  the  heading  ohly^  Held, 
that  the  order  must  be  quashed ;  although  on 
the  same  sheet  of  paper  with  and  preceding 
R.*s  examhiatioB,  was  an  examination  of  S,, 
beaded  "Theexwninatkm  of  S.,  the  pauper, 
taken  upon  oatii  before  us,  two  of  her  iMjeaty'a 
justices,"  fte.,  (describing  the  character  pro- 
perly,) tbe  jmrat  of  which  was  signed  with  the 
same  names  as  the  other  eaanunaticm  $  md  al- 
thongk  die  bfladii«8  and  jurats  gate  tihe  same 
date  toench  exammatioB,  and  the         ^-*^— 


of  £.meDtioned  S-aa  th^  pai^per.  Oiteaiv. 
InkakUamU  of  Shipeton  on  Stour,  6  Q.  B.  119. 
See  Rtg.  v.  Botherham,  3  Q.  B.  776. 

2.  A^>eal  to  sessions.  —  What  constitutes  a 
^hearing/*  —The  consideration  of  a  notice  of 
appeal  is  merely  preliminary  to  a  "hearing  ** 
of  the  appeal;  therefore,  if  at  the  trial  of  an 
appeal  notice  be  objected  to,  and  the  sessions 
hold  it  to  be  bad,  and  dismiss  the  appeal,  this 
court  will,  if  the  decision  be  erroneous,  award 
a  mandamus  to  enter  continuances  and  hear. 
Reg,  V.  Justices  of  Surrey,  31  L.  O.  534. 

3.  Certiorari  when  granted  before  appeal  to 
the  sessions.— If  an  order  of  appeal  be  defective 
on  the  face  of  it,  the  court  will,  in  the  exercwc 
of  its  discretion,  grant  a  certiorari  to  remove  it, 
although  the  appScants  might  have  appealed  to 
the  sessions,  but  have  not  done  so.  Beg.  v. 
Btojfihwait,  31  L.  O.  560. 

PAISOI«BR. 

S^Capim* 

QUALIFICATION. 

F«Mte.—Cb««lK.— Where  a  statute  requires 
Gsnain  qualifications  in  persona  acting  under 
it,  and  provides,  that  In  an  action  for  penalties 
for  acting  without  qualification,  the  defendant 
sh^  prove  his  qualification,  it  is  sufficient 
to  allege  that  the  defendant  was  ^  not  qualified 
without  specifying  in  what  his  disqualification 


Since  the  rule  in  H.  T.,4W.4»r,a,  the 

venue  is  the  coaoty  for  all  purposes;  therefore, 
in  declaring  for  a  penalty,  it  ia  not  necessary  to 
aver  that  the  offence  waa  committed  within  the 
county  in  which  the  venue  was  laid.  Cook  v. 
Swift,  5  D.  &  L.  67. 

RAILWAY. 

Soa  MmUi  ^ariiauiars. 

BIFiSRBNCS. 

See  THat,  4. 

nnMsnATiON  appeals. 

7imef0r  giving  notice  to  respondent  of  fro^ 
seeuting  appeal  —  Wawer.  —  In  appeals  from 


the  dedsions  of  revising  barristers,  a 
by  the  respondent  of  notice  of  the  appellant^ 
intention  to  prosecute  the  appeal,  pursuant  to 
Stat.  6  Vict.  18,  s.  64,  will  not  di4>eiise  inth 
the  necessity  of  proving  such  notice  to  have 
been  given,  before  the  appeal  can  be  neard. 
Newton  v.  Overseers  of  Moberleg,  31  L.O.  115. 

RSPLnVlN* 

P^wm^^ judge  oicktmibers.^U^plwmbQfD^ 
are  not  an  exception  to  the  rule  that,  on  a  bond, 
the  plaintiff  cannot  reeover  more  than  the 
penalty  and  ooste  of  suit  on  the  bond.  Itoe- 
iore  proceedings  in  such  suit  may  be  stoyed  on 
payment  of  the  penalty  and  costs,  though  the 
plaintiff's  coste  m  the  replevin  suit  much  ex- 
ceed the  penalty.  ,       .  « 

A  judge  at  chambers  may  order  the  stav  of 
proceedings.     Branseombe  v.  Scarborough,  e 


.  B.  13 

Cases  cit6d  in  tba  judgment 

Cbutch,  «  T.  R.  388      " 

Car:  &  P.  It. 


Lord  Lonsdale  ▼. 
Hellen  v.  Ardley,  S 
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Am^Hetd  Di§€0i  f/doM :  Cmmon  Lm  CwrU. 


8CI1IIE  VAC1A0. 

1.  Heir  and  terre-tenant — By  rule  79,  H 
T.,  2  W.  4,  a  scire  faeiai  to  rcrfvc  Mvdgtnent 
more  than  fifteen  years  old>  t^m  ndt  be 
allowed  without  a  rale  to  show  eauee;  but 
when  jadp[inent  has  been  refilled  by  #elhr 
facias  against  the  personal  representative,  and 
a  return  of  nihii  has  been  made,  a  scire  facias 
afi^inst  his  heir  and  terre-tenant  may  be  al- 
lowed without  a  rule  to  show  cause. 

Semble,  a  scire  facias  will  not  lie  against  tHe 
heir  and  terre-tenants  till  a  nihU  has  been  fe^ 
turned  to  a  scire  facias  against  his  persona! 
representatives.  fVright  v.  Sladdocks,  31  L.  O. 
158. 

2.  Judgments  above  twenty  i/ears*  oIeL^^ 
Whether  or  not  a  scire  facias  is  generally  allow- 
able to  revive  a  judgment  which  is  more  thaii 
20  jrears  old,  the  court  will  certainly  allow  it  to 
go,  if  payments  appear  to  have  been  made  with- 
in 20  vears.     WiUiams  t.  Welch,  31  L.  O.  320. 

And  see  Execution,  3. 

SBEVICS  OP  PBOCiB»S» 

1.  Setting  aside,— \Jtde99  it  be  distmctly  shown 
that  process  has  not  come  to  the  knowledge  of 
a  defendant,,  the  court  will  not  set  aside  pro-' 
ceedings  upon  a  statement  that  the  defenaant 
has  not  been  served  with,  or  had  notice  q(,  the 
process.    Emerson  v.  Brown,  7  M.  &  G.  476. 

2.  Wrong  county. — Affidavit . — Boundary. — 
An'affidavit  stating  that  process  into  county  A., 
was  served  in  county  J9.,  more  than  200*  yards 
from  the  boundary,  is  sufficient  to-  gvoiuid  a 
motion  to  set  aside  the  8«rvice»  without  aegativ- 
ing  the  existenee  of  any  dispute  as  to  tbe. 
boundary.    Martyn  v.  Qrayy  7  M.  &  G.  650* 

8BRVICB   OF   RttLB. 

1.  To  Compute.  — A  rule  to  issue  execution 
under  I  &  2  Vict  c.  110,  s.  IS,  for  money  due 
upon  an  award  and  the  Master's  allocatur,  is  a 
rule  ffiit  only  in  the  first  in^ance.  AxAstmbte, 
that  such  a  rule  ooffht-to  be  ptfionidly  «erved» 
notwithstanding  that  the  award  and  the  cdloca- 
tur,  together  wi^h  the  rule  making  the  order 
of  reference  a  rule  of  court,  have  been  person- 
ally served,  and  the  amount  demanded.  Win- 
wood  V.  HouU,  14  M.  &  \V.  197.  See  Jwdan 
v.  Berwick,  1  DowL  P.  C,  N.  S.r271 ;  Doe  d. 
Moodif  V.  Squirey  2  Dowl.  P.  C,  N.  S.  327 ; 
Hawkins  v.  Benton,  2  Dowl.  8c  L.  465. 

2.  An  afiidavit  stsOing  that  a  rule  nisi  to  com- 
pute was  served  upon  the  defendant's  sister-in- 
law,  at  his  dwelling  house,  and  that  she  was  a 
member  of  his  familv,  is  sufficient,  though  it 
be  not  sworn  that  the  deponent  had  subse- 
ouentl  V  called  at  the  house  and  ascertained  that 
the  rule  had  been  delivered  to  the  defendant. 
Pooib  V.  Raphael,  31  L.  O.  96. 

8ERVICB   OF  WRIT. 

Irregularity. — Wai^fer. — Appearance,*^  Ser- 
vice of  a  copy  of  a  writ  of  summons  was  set 
aside  as  irregular,  when  one  of  several  defend- 
ants was  described  in  the  copy  as  residing  at 
Bristol,  in  the  county  of  Gloucester. 

The  court  held,  also,  that  the  irregularity  was 
not  waived  by  an  ofier  on  the  part  of  the  oCher 


defendanta  to  pay  the  amount  daimed,  the  de- 
fendant in  question  not  having  appeared  to  the 
writ.   lAoi  V.  Perrott  and  others,  31  L.  0. 535. 
AjoA  9^  Award. 

BBWIKO^OrV  JUDOMBIIT. 

Different  cxmrts.— Trustee.  ^Ot^  judgment 
may,, upon  motion,  be  set*off  against  ano^cr 
juclgment  between  iht  same  parties  Inadife- 
ent  court,  provided  the  parties  are  hiterestBdin 
their  respective  judgments  in  th^  same  right. 
Bristowe  v.  Needham,  7  M.  &  O.  ©48.  And 
see  7  M.  &  G.  589- 

BBTtiHO  ASIOK- 

oee  AppMsmKKis* 

SHBRIFF. 

1 .  Fm^^Bembh,  That  before  moving  for  an 
attachment  against  a  sheriff,  under  stat,  7  >>  ul- 
4,  and  1.  Victc  55|  ^  3,  there  should  be  a  re- 
ference to  the  master  to  say  whether  th^  sum 
charged  by  yrsiy  of  expenses  be  reasonable. 
Stiles  ^i.  Meek,  ZlUO^iO^  ^v     • 

2.  Interpleader.--7Veiffss.'-'A  claim  having 
been,  made  to  certain  goods  seized  by  the  sheria 
uoderaJS*^/a.,  aik interpleader  order  directed  the 
goods  to  be  sold,  and  the  money  paid  into 
court  to  abide  the  event  of  an  issue.  The  issue 
was  tried  and  found  for  ihe  claimant,  wbo  then 
brought  an  action  against  the  sheriff  for  bredc* 
ing  and  entering  his  dwelling-hoose,  and  flaw- 
ing and  converting  his  goods.  Held,  that  the 
sheriff  was  entitled  to  have  struck  out  of  the 
declaration  so  much  as  related  to  the  goods,  and 
that  an  application  fdr  that  purpose,  after  time 
to  plead,  Vas  not  too  late; 

Held,  also,  that  tf  the  clkinMtiit  had  #iatyned 
any  special  damage,  ifhat  fk'ct  yhould  liav«  been 
stated  to  the  judge,  tod  seml^ley  in  such  onse  be 
would  have  no  jurisdiction  to'iiiake  afty  inder. 
Abbott  y.  Bithardi,  31  L.  0»  ar45* 

..       STARVING   PROP S.BPII«(*fi.  , 

1.  Paymeittint&court*i-r*Wh»nr^iterwMi9' 
sued  the  deftodant  obtains  a  BiiaimoBatd  stay 
proceeeditigs  on  payment  of  a  ^kertain-  sum, 
which  the  pontiff  refuse  to  iaoetpt,  alleging 
that  more  is  due,  and  on  the  .trial  'th#  pfaaBtiff 
recovers  less  tSian  that  amooiit; bela-ennded'to 
costs,  unless  thi  defettdant  has  paid  tiH^anm 
offered  into  cburt.  Clark  v*Dknn,  31  L.  O. 
222.    ■    .  •  .•...:>... 

2.  ^Ride  't'&  ditcoritiniue.^'Wh^tt  i,  Ttdeam 
had  been  obtaihed  fer  judgment  m  in  case  of  a 
nonsuit,  with  a  stay  of  proceedings,  the  court 
set  aside  a'rule  to  oiecontinue  subsequently  ob- 
tained.   Murray  v.  Silver,  3  D.  &  L.  ^d. 

Case  ci^ed  in  tlie  jtidgment :  Lewe  v.  Peacock, 
Barnei,  Sl^, 

3.  Judge^s  order. — The  plaintiff  agreed  with 
the  defendant  to  withdraw  the  record  in  an 
action  on  two  cheques,  which  stood  ready  for 
trial  in  the  Exchequer,  upon  the  terms  ^at  the 
defendant  should  pay  tiie  debt,  interest*  and 
costs,  on  or  before  a  certain  day,  or  in  default 
of  payment,  that  the  plaintiff  should  be  at 
liberty  to  «gn  judgment^  and  that  a  jud 
order  should  be  given  to  secure  payment. 
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Court  of  Exchequer  having  afterwards  set  aside 
the  judge's  order,  which  had  been  made  in  pur* 
suance  of  the  above  agreement,  the  ^kuntiff 
brought  an  action  on  the  agreement  in  this 
court  Hdd,  that  these  facts  formed  no  ground 
for  Btajing  the  proceedings  in  the  action  in  this 
court.    Wade  v.  Smeoa,  3  D.  &  L.  27* 

4.  Poj^menio/rent  and  eofts, — ^A  sub-lessee  is 
a  tenant  of  premises  within'  the  meaning  of  the 
Stat.  4  G.  2,  C.28,  8.  4,  and  is  therefore  entitled 
to  a  8t»r  of  proceedings  iqion'  pajmenl'  into 
court  of^tbe  rent  in  arrear  and'  jcosts.  Doe  d. 
n'yatt  V.  Bpron,  3  D.  &  Ksl. 

5.  Stajf  of  proceedings.  —  Where  judgment 
and  a  summons  to  stay  proceedings  are  due  at 
the  same  time,  the  latter  must  be  attended  be- 
fore judgment  can  be  signed,  even  though  it  be 
such  as  an  adverse  order  cannot  be  made  on. 

A  siunmons  to  stay  proceedings  is  waived  by 
the  delivery  of  a  plea  Ibefore  the  summons  is. 
due.    Barton  v.  Warren,  3  D.  &  L.  142. 

6.  Sepnce  of  order, — Amendment. — ^The  rule 
of  practice  that  an  order  must  be  drawn  up  and 
served  before  the  other  party  is  in  a  situation  to 
take  a  fresh  step,  in  order  to  operate  as  a  stay 
of  proceedings,  applies  to  an  order  to  amehd 
on  payment  of  costs  to  be  taxed.  Normanby  v. 
Jones,  4  D.  &  L.  143. 

And  see  Juror,  withdrawal  of. 


TIMS. 


Bee  Jkclaraium, 


*TBX8PAS|i. 

See  Shenff,  2. 

TBIAL,  NEW. 

1.  Several  /iartie#. 7- Where  a  verdict  has 
been  found  for  one  o(  the.  several  defendants, 
and  jtoainst  the  oU\er<,  9^  the  latter  apply  to  set 
it  aside,  the  rul^  ^ItQuld  c^  on  th«,  successful' 
defendant,  a^  wellj  a$  the  plaintiflL  to  show 
cause.~Be/cA«r  r,  Magnay,  3  D.  ^  U  70. 

2.  Semble,  that  where  a  nonsuit  is  only 
moved  for,  the  court  will  not  gnirit  a'  new  triaL 
WilHns  y.Bromhead,  ^  M.  &  Cr»  963. 

3.  Perjury,  when  new'/triaUo  be  moved J[or,—r 
In  ao  action  for  work  smd  laliour,  wherein  the 
plaintiff  obtained  a  verdict  for  9^  65.,  tlie  court 
refused  to  entettain.  ft.niotion  for  a  new  trial 
after  the  usual  time*  allh^ilflhi .  siuce  the  trial, 
uid  oat  iin^  after  the  expiration  of  the  term  ij^ 
which  the  motion  might  have  b^en  regularly 
made,  it  was  discovered  that  the  witness  upon 
Ytrhose  evidence  the  verdiot  was  obtained  had 
peijuied  Kfili«elf.at  the  trial,  »apd  although  "he 
had  been  indicted  for  the  oflTence,  and'^  true 
bill  had  been  fqmnd  against  ^im.  Spvford  v. 
Brown,  31  L.  O.  78,  .      . 

4.  Writ  of  Trial-^Verdiet  subject  to  refer^ 
Mee.— Though  a  sheriff,  upon  trial  had  under  a 
writ  of  trial,  has  no  power  to  take  a  verdict  by 
consent,  sul^ect  to  a  reference,  still  a  verdict  so 
taken  it  not  a  nullity.  Therefore,  where,  after 
a  verdict  no  taken  for  the  plaintiff,  the  reference 
vent  off,  and  the  plaintiff,  without  the'  defend- 
ttt's  consent,  or  leave  of  the  coiurt,  altered  the 
writ  of  trial,  nroceeded  to  a  second  trial,  and 
obtained  a  verdict,  such  verdict  was  set  aside. 
HeMson  r.  Greenwood,  31  L.  O.  249. 


5.  Verdict  against  the  weight  of  evidence. — 
If  the  verdict  be  against  the  weight  of  evidence  a 
new  trial  will  be  granted*  as  well  in  case  of  trials 
before  a  sheriff  as  before  a  judge,  but  the  court 
will  refuse  to  interfere  where  toe  case  has  been 
left  to  the  jury  upon  the  credibility  of  the  wit- 
nesses.    WaUon  V.  Land,  31  L.  O.  78. 

tROVBR. 

Conversion.  —  Itcave  and  licence^  —  A,,  a 
wharfinger,  drtivercd  goods  to  B.  bv  mistake, 
who,  when  the  mistake  was  discovereo,  had  sold 
a  portion  of  them,  but  offered  to  give  up 
the  remainder,  and  pay  a  reasonable  sum  for 
those  sold.  ileJd,  that  under  the  plea  of  leave 
and  licence  there  was  a  conversion,  by  dispos- 
ing of  part  of  the  goods  after  the  mistake  had 
been  aiscovered;  and  that  the  qualified  pro- 
perty which  A.  had  in  the  goods  was  not  ter- 
minated by  delivery  to  JB.  under  a  mistake. 
Basset t  v:  Peatce,  31  L.  O.  34. 


UJCPIBB. 


See  Attachment. 


USB  AND   OCeVPATION. 

Yearly  tenancy.  —  Occupation  and  the  mere 
payment  of  an  a&quot  portion  of  an  annual  rent 
at  the  expiration  of  a  quarter,  is  not  sufficient 
evidence  of  a  yearly  tenancy.  Ciemmett  v. 
Bradbee,  31  L.  O.  512.  . 

VBNCB. 

Changing, — ^The  vendue  ntay^  since ,  the  stat. 
'5  &  B  Will  4,  c.  76,  be  changed  to  Bristol  be- 
tween the  Summer  and  Lent  assizes,  upon  the 
usual  affidavit  that  the  cause  of  action  arose 
there  and  not  elsewhere;  and  the  ml©  for  so 
changing  it  is  absolute  in  the  first  instance. 
Cole  V.  Oain,  3)  L.  O.  3Si. 

•WAIVBB.. 

VAdertakiag  to  plead  issuabii^  — .  QbUuning 
time  t6  renly  is  a  waiver  of  any  objection  to  the 
defendants  non^eomplia&ce  B*ith  an  undertak- 
ing to  plead  issoabhr.  Stead  v.  Carey,  7^1.  .& 
G.  646.  :^ 

Case  cited  in  tbe  jud^^.ent:  Trott  tk  Smith,  9 
•      M.  &.  W:  765  ;  2  DotrK  N.  S.  278. 

And  see  Service  of  icrit, 

IVABRANT   OF  ATTOBNEY. 

1.  Cowfii^iii/ncAoftcriVf.— More  than  a  year 
having  .^Up^ed.^fUr  judgment  entered  up  on  a 
warrant  of  attorney,  the  defendant  agreed  to 
waive  tliiB.  necessity  of  a  scire  facias .-  Held, 
that  such  agreement  was  no  part  of  the  defeas- 
ance or  condition,  and  did  not  render  the  war- 
rant of  attoruey  void  as  against  the  defendant's 
assignees,  for  wan^  of  enrolment  under  3  G.  4, 
c.  39.' 

Writs  in  the  new  form  do  not  require  to  be 
connected  by  continuances  as  writs  under  the 
old  forms.  On  final  process,  one  writ  may 
issue  in  continuation  of  another  at  any  time ; 
but  on  mesne  process,  the  writ  in  continuation 
must  issue  within  twelve  months  after  the  issu- 
ing of  the  prior  suit.  Harmer  v.  Johnson,  3 
D.  &  L.  38. 
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CttM  cSted  ia  tbe  jadgmMlt  BtiMMt  ▼.'Dftniel^ 
10B.'A;C.500;  S.C.5M.ARw  444;  Keap 
v.Bttbop,lM.A  W.5e;  S.  C*  4  Itotnl.  I»7  ; 
Nicholson  t.  Lemui,  SCr.  ft  11.469;  4».  C.  9 
Dowl.  f  26  i  Gregory  ▼•  Dm  Anees,  S  Bti^, 
N.  C.  85 ;  S:  C.  SSoott,  ^;  5  Dowl.  19S. 

2.  jMes/a/»onofexec»;ioit.— The  attestation  oJT 
execution  of  a  warrant  of  attorney  ran  thus : — 
"  Signed,  &c.,  in  the  presence  of  H.  W^  bU 
tomey  for  the  said  Lord  K,,  and  expressly 
named  by  him,  and  attending  at  his  request ; 
and  I  hereby  subscribe  myself  to  be  the  at- 
torney of  him,  having  read  over  and  explained 
to  him  the  nature  and  effect  of  the  above  war- 
rant of  attomev  before  the  same  was  executed 
by  him  ;  and  I  hereby  subscribe  my  name  as  a 
witness  to  the  due  execution  thereof."  The 
words  '*^H.  FT."  were  in  that  person's  hand- 
writing.  Held,  that  there  had  been  a  sufficient 
compliance  with  the  statute,  and  that  the  at- 
testation was  therefore  good.  Lewis  v.  Lord 
Kensington^  31  L.  0. 561. 

3.  Affidavit* — An  applicati<m  to  set-  aside  a 
wairant  of  attorney,  on  the  ground  of  its  not 
having  been  duly  attested  in  compliance  with 
the  Stat.  1  &  2  Vict.  c.  110,  where  there  is 
reason  to  sappose  that  the  defendant  is  Ksident 
abroad,  can  only  be  made  bv  the  party  hioifl^, 
or  by  an  attorney  emplovea  and  authorised  by 
him  for  that  purpose.  Hume  r.  Lord  WeUesleyt 
31  L.  O.  391. 

Judgment  to  be  entered  up  jwUly  and  not 


mxxsT  DBonsioi^  if  the  SOPE- 
RiOR  couiere. 


ILSPOBTBP    BY    BABBISTEB8  OF   TBB 
COOBTS. 

liBlIi  cb»l 
WhMser  r.  ffme.    Jiifie^30£h. 

PRODUCTKW  OF  tlOCUMKNTS.— MABTEal 

An  order  to  produce  doemmentt  h^^iru  ike 
Maeter^ntbmm'in  fet^^HH^m^  a  etdh- 
sequent  order  may  have  been  made  ^Mmg 
liberty  td  inspect  ihem  at  the  office  efaso^ 


severally, — Where  a  warrant  of  attorney, 
cuted  by  two  persons,  anthorizea  the  receisiag 
of  a  declan^on,"  and  the  ealering  up  of  "a 
judgment "  in  "  an  action,"  and  also  the  exe- 
cution of  ''a  good  and  sufiicient  release,''  one 
joint  judgment  only  can  be  entered  op  thiereon, 
and  this,  notwithstanding  the  autnority  so 
given,  is  expressed  to  be,  "  for  us  and  each  of 
us/'    Dalrymple  y.  Dawes,  31  L.  O.  392. 

5.  Compounding  fikmy-- Setting  aside, — ^If  a 
warrant  of  attorney  be  given,  pen6&Dg,  and  in 
order  to  compoimd  a  prosecution  for  ^lony,  the 
court  will  set  it  aside,  though  it  does  not  appear 
that  the  prosecution  could  have  been  auccess- 
fully  continued,  and  although  it  be  sworn  that 
the  magistrate  before  whom  it  was  pending, 
had  expressed  great  doubt  upon  the  subject 
Ewparte  Vrilchky,  31  L.  O.  489. 

And  see  ExectUion,  2,4./  Judgmsnt,.%* 

WRIT  OF   SUMMONS. 

6.  Indorsement  ^  interest,  —  If  in  the  in- 
doraeoient  of  a  writ  of  snmmons  interest  be 
specifically  claimed,  dither  the  amount  of  inter- 
est due  up  to  the  date  of  writ  or  the  dajv  from 
which  it  18  claimed  mnst  be  stated;  and  if  the 
indorsement  merely  state  that  the  pkiRtiff 
clidms  debt  and  interest,  thus — *'  1 501.  tor  debt 
and  interest  thereon ;"  the  defendanit  nay  uftove 
to  set  aside  the  writ,  copy,  and  service  for  irre- 
gularity.   Chapman  v.  aeek,  31  L.  0. 114. 


In  this  case  a  reference  had  been  made  to 
the  Master  at  the  hearing  to  ascertsun  tlie  next 
of  kin  and  heir  of  a  testator  and  hie  domicile, 
with  the  uaual  dLrectioiiB  for  the  prodnetion  of 
documents  for  ihe  purpoaee  of  tiie  inquiries 
before  him.  Subsequently  an  order  was  made 
that  the  parties  should  be  at  liberty  to  inspect 
die  documents  at  the  office  of  the  sfdidtor  of 
the  defendants. 

The  only  inquiry  which  now  lumBined  bdbre 
the  Master  was  as  to  the  domieiie  ;  and  upon 
tins  inquiry  the  plaintiffs  wpre  desirous  of  hav- 
ing several  of  the  documents  prbSuood  before 
the  Master,  for  the  purpose  of  proving  them. 
The  Master,  however,  considered  that  his 
power  had  been  taken  ^way  by  ihe  order  for 
inspection. 

Mr.  Purvis  and  Mr.  Seaoan  for  the  motion. 

But  as  Lord  Langdale  expressed  liis  opinion 
that  the  two  orders  could  atand  very  wdl  to- 
gether, and  that  the  Master^s  power  was  not 
taken  away,  no  order  was  made. 


l^irMTttscflUr  of  €fnt!ai^. 

Appleyard  v.  Owres,    April  iSlJi  and  SOtii, 
1846. 

INFANT. — COBT8. 

AninftmtploMtijfwKo  repudiates  a-MSf  oh 
oonmg  qfagen  not  entitled  to  eoete,  uniess 
the  suit  has  been  impreperly  insHtsded. 

This  was  an  appltcs^ion  on  the  part  of  one 
of  the  plaintiffs,  wno  at  the  time  the  bill  was  filed 
was  an  infant,  but  had  sinc€  come  of  if^e,  tiut 
inrtiier  proceedings  in  the  suit  might  be  stayed, 
that  his  name  mi^t  be  Struck  out,  and  that  tiie 
niext  fnend  might  pay  the  costs. 

Mr.  BetheU,  for  the  motion,  said  thftt  unless 
an  infant  repudiated  the  suit  he  became  liable 
for  costs,  but  he  was  At  perfect  liberty  on  oom- 
ing  of  age,  if  he  disapproved  the  suit,  to  wlth- 
diiw  firom  the  further  prosecution  of  it,  and  to 
be  indemnified  from  costs.  He  dtcd  Antm,  4 
Mad.  4«1. 

Mr.  ShotW  and  Mr.  Bo/fen,  conttii,  said 
that  the  common  order  was  to  rtrike  ent  Ae 
nsma  -erf  the  ^tamtiC  «Dd  &  give  Ist:^  to 
amend,  by  muring  the  plaintiff  a  dofeadant, 
and  by  alkiwing  the  proceedings  to  be  continued 
in  the  name  of  the  remaining  plaintiff.  Qvf  t. 
Okv,  2  Bear.  460.  ^    ^ 

The  Viee-ChsmoMfr  and  he  bdiarod  tiie 


St^ifiorOmrts:  ft  A  IVtiirficf  Cb«rtir-^Owim^ 


wutice  to  be  aar  it  liad  been  ttattd  by  Mr. 
Stnart,  bat  he  would  direct  inquiry  to  be  made 
before  mddng  his  order. 

April  30th. — His  Homri^iB  morning  laid  he 
had  ascertained  from  the  reffister  that  it  was 
BOtnsmltomake  the  next  &iend  pay  costs, 
trnleas  the  conrt  xhm  satisfie^the  suit  had  been 
impn^Tinstitnted^aiidastlifltWW  not  the 
case  here^  he  should  make  no  order  as  to  costs. 


Doe  ^.  yewstead  v.  Boe.     Easter  Term,  1846. 

EJBCTMBNT,  —  UNDE&TAKINO,  9SC^    IWDBB 
STAT.  1  OBO.  4,  C.  87,  S.  1.  WHEN  RBaUIRBD. 

Jfm  agreemmd  for  a  tmaney  from  ycarto 
ytarkasheentxecuiedy  ihe  tenant  may  he 
ndedtosn^(''^^'*derhAmsi  and  enter  into 
a  recognizanee  under  the  stal.  1  Oeo,  4,  c. 
S7,s.Xoithoaffhon  tkesame  day  ^i^^fDhioh 
sack  ttgreemeni  was  executed  another  {stated 
tohea  "supplemented" one),  was  enteredin^ 
to  by  which  the  landlord  engaged  that  the 
hdAsg  skouid  continue,  until  the  happening 
df  a  certain  eoent. 

A  role  had  been  obtained  calling  upon  the 
tenant  to  show  cause  why^  upon  being  admitted 
defendant,  he  should  not  undertake^  in  case.a 
verdict  ahoold  pass  for  the  plaintiff, -to  giye  him 
judgment ;  ana  why  he  should  not  enter  into  a 
recognisance  fin*  the  costs  and  damages  which 
fiboiud  be  recovered  pursuant'  to  the  stat.  1 
Geo.4,c.  87,.s.  1. 

The  rale  was  obtained  upon  an  affidaidt 
stating,  that  the  tenant  held  under  a  written 
agreement  as  tenant  from  year  to  year ;  but  the 
affidavit  in  answervKteged,  that  upon  the  day 
on  which  «Bdi  agsssoMBt  was  executed  the 
parties  entend  into  a  *' supplemental  "uiee- 
menty  by  which  the  lessor  of  the  plaintiff  en- 
gaged that  the  tenant  should  hold  so  long  as 
the  lessor  of  the  plantiff  con^nued  vicar  of  C.» 
prvfidsdibil  he  paid  his  rent  and  d}Sirved 
the  stii^iiklioiia  spedfisd  in  both  agreements. 

Mmmm  now  showed  canse,  sidimittmg  that 
the  '' supplemental  **  agreement  mentioned  in 
the  tenant's  affidavit  was  part  and  parcel  of  the 
first  agreement,  and  that  consequently  the 
tenancy  was  determinable  upon  an  uncertain 
contisgency,  and  wae  not  to  continue  "for  any 
tmn  or  number  of  years  certain,  or  frmn  year 
to  year,''  within  the  meaning  of  the  statute. 
Doc  d.  Pemberton  v.  Hoe,  7  B.  &  C.  2.      » 

Vnihank,  in  support  of  the  rule,  was  not 
called  upon. 

Wightman^  J.  The  second  agreement  did 
not  vary  the  effiMstof  the  first,  though  a  breach 
of  it  may  furnish  a  ground  of  acUon. 

Rule  absolute. 

LnttremtT.Fhmippe.    Easter  Term,  1846, 

APFIDAVrr     FOR    SECURITY     FOB    COSTS. — 
OB8CBXVT10M  t>F  DEFBNDAKT. 

An  tf/Ukarii  of  the  drfendmt  m  support  qf  a 
fte#»  •aiispcf ^thepkmtigr  to  geee  eecmrity 
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^eost$i8Sufiek«t,ifUean  he  coWsetf 
from  the  eohtett  that  the  deponent  is  f*« 
d^endant  in  the  cause,  although  he  is  not  so 
detofwed  in  terms* 

BdUluA  obtwned arule  nwicallingupon  the 
plaintiff  to  show  cause  why  he  should  not  give 
security  for  cosU  upon  an  affidavit  of  the  de- 
fendi^tcommenang— "  TalonJacauesPhill^, 
of  the  Strand  Theatre,  phgsieian;^  and  stating 
that  *•  on,  &c.,  he  was  served  with  a  copy  of 
a  writ  of  summons  which  purported  to  be 
issued  out  of  this  honourable  court  at  the  smt 
of  tiie  above*named  plaintiff.'* 

Hoggins  now  showed  cause.  The  affidavit 
ought  to  have  stated  the  deponent  to  be  "  the 
defendant  in  the  cause.'*  Johnson  v.  SmaUwood, 
2  D«rl.  588  ;  i^ance  v.  Wright,  3  DowL  326. 
[Co/er»V^e,  J.  The  defendant  says  he  was 
served  with  a  copy  of  a  writ  of  summon^] 
But  it  is  consistent  with  the  affidavit  that  he 
may  have  been  served  with  a  writ  of  summons 
"  purporting"  to  be,  but  in  reality  not  at  all 
connected  with  this  action. 

Biitf,  in  support  of  the  rule,  was  not  c^led  on. 

Coleridge^  J.  There  is  nothing  in  the  ob- 
jection, for  sufficiently  appears  from  the  affi- 
davit that  the  deponent  is  the  defendant  m  the 

Rule  absolute. 


Stroud  V.  Waits.    Easter  Term,  1846, 

WBITOF  INaiJIBT  BBFORB  VKDBB-SHBBIFF. 

-*-si4emATinui  to  cbbtincatb  undbr  3 

&  4  VICT.  C.  fM. 

In  an  ocfiem  for  a  mediehus  prosecution, 

where  the  writ  of  inquiry  is  m  the  uswi 

way  directed  to  the  sheriff,  hut  the  erecBftw 

thereof  takes  place  before  the  under^shertf, 

the  cermcate  endorsed  under  the  3  flr  4 

Fie^  c.  24,  and signSd  m  thenmne  of  the 

sheriff  is  suficient. 

In  this  case  a  rule  had  been  obtained  calling 

upon  the  defendant  to  show  cause  why  the 

sheriff's  certificate,  given  in  pursuance  of  3  & 

4  Vict.  c.  34,  s.  2,  and  the  Master's  allocatur 

thereon,  should  not  be  set  aside,  and  why  the 

Master  should  not  review  his  taxation.     The 

writ  of  inquiry  in  the  action  had  been  executed 

before  the  under-sheriff  of  Wilts,  the  cause  of 

action  being  a  malicious  prosecution,  and  the 

defendant  having  suffered  judgment  by  default. 

On  the  return  made  in  the  usual  way  m  the 

name  of  the  sheriff,  there  was  a  certifi<»te  to 

the  effect  that  the  grievance  witWn  complained 

of  was  wilful  and  malicious,  and  this  was  ngned 

by  the  sheriff  and  not  the  under-sheriff,  before 

whom  as  (Maiding  officer  the  verdict  had  been 

obtained.  _  . 

Sir  Tlomos  Wilde  showed  cause.  It  is  qmte 
dear  that  the  writ  of  inquirv  here  was  wen  ex- 
ecuted, as  the  under-sheriff  was  merely  the  re- 
presentative of  the  sheriff  and  presiding  for 
him;  and  the  return  of  the  reauisition  is 
accordingly  in  the  name  of  the  sheriff  only, 
and  properly  so.     Bffc.  Abr.  Shertff,  H.  3. 
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Id  contemplation  of  law  the  sheriff  presided, 
and  therefore  the  certificate  ouffht  to  be  in  hi$ 
name.  The  case  of  Reg.  r.  Dunn,  1  Car.  & 
Kir.  730,  may  he  considered  as  an  authority 
for  that. 

Bflea,  SerfiieaDt,  contr^.  The  under-sheriff 
has  a  dislinct  judicial  capacity.  -  Id  Lord  Deu- 
nutn's  act  the  power  to  cetfify  where  the  verdict 
is  for  a  less  sum  dian  40^.  and  in  3  &  4  W.  .4, 
c<  42^  g.  18,  giving  ^e  pow^  to  stay  execution 
by  a  certificate,  the  sheriff's  deputy  is  distinctly 
eonpowered.  The  preiMfit  act  too  refers  to  the 
"judge  or  presiding  officer  beforie' whom  the 
verdict  shall  be  obtained,"  and  the  fact  of  the 
return  having  been  property  made  in  the  name 
of  the  sheriff  can  mike-  no  difference,  as  the 
certificate'ia  no  part  of  the  record,  Reg.  v.  Dunn 
as  an  authority^  can  have  no  effect  in  this  case. 


another  joint  contractor.   But  he  should Jirst 
plead  the  nonjoinder  qfthe  co-contractor, 
and  if  a  second  action  be  brought  against 
both,  the  pendency  qf  the  other  action  may 
be  pleaded. 
Ass UM P8IT.  —  The    declaration    contained 
coqnts  for  work  and  labour^  money  paid,  and 
monev  due  pn  an  account  stated. .  1^  defend- 
ant pleaded  in  abatement,  that  the  promises  in 
the  aeclaration  mentioned  were  made  by  the 
defendant.  J9intly  with  one  Eady,  and  that  at 
the  tlqne.  of  the  commencement  .of  thia  action 
the  plaintiff  had  sued  out  a  wn(  of  summons 
and  declared  against  £ady  for  the  same  identi- 
cal causes  of  action.    'J?o  ihat  pica  there  was  a 
demurrer* 

Crpmpton  in  support  gi .  thedemurrer.     The 
plea  is  Dad  in  substance.     T^  princicde  on 


By  the  Court.  Ihe  wnt  of  inquiry  is  dh-^cted  |  which  the  pendency  of  another  ^uit  is  aQoved 
to  the  sheriff,  and  the  •  inquisition  is  to  be  re- 1  to  be  pleaded  is,  that  "  no  one  ought  to  be  twice 
turned  by  him.  This  appears  clear  from  the ,  vexed  for  the  samt  cause.''  Sparrg*s4:ase,  5  Co. 
statute  l2Edw;2,c.  5,  and  the  authority  of  Qi.  But  the  present  defendant  is  a  stranger 
Fiowden,  62  a.  •  ITie  undersheriff  etercises '  to  the  former  action,  and  thereibre.it  is  no  an- 
tbroughottt  the  authority  of  the  sheriff,  and  swer  to  say  that  an  action  is  brought  against 
thwe  is  no  reason  why  he  Should  sign  his  own  '  Mm  for  the  same  cas6.  Comyi)'s  Digest  Abate, 
name  rather  than  that  of  the  sheriff;  and  upon  I  ment,  (U  24.)  The  defendant  nnght  have 
the  proper  construction  of  the  3  &  4  Vict.  c.  i  pleaded  the  nonjoinder  of  Eady  in  abatement. 


^,  we  think  thtf  certificate  quite  sufficient,  and 
that  the  rule  ought  to  be  discharged  with  costs. 
Rule  discharged  with  costs. 

DISTRINGAS.  —  9EKVICE    OF   THj6    WRIT    Of 
SUMMONS. 

.    fVilson  v.  Gmton.    Trinity  Term,  1840. 
In  order  to  oiiain  a  distringas  to  compel  cr* 
appearance,  it  must^  appear  in  the  affidavit, 
thai,  the  copy  of  the  writ  of  summons  was  left 
at  the  defendant's  ptaoe  of  residence  on  the 
last  occasion  ofcalHng, 
Manimng,  Sergeatat,  applied  in  this  case  for  a 
writ  of  disiringas  to  compel  the  defendant** 
appearance.     The  affidavit  on  which  he  moved 
was  in  the  usual  form,  except  that  it  stoted  a 
copv  of  the  writ  of  summons  to  have  been  left 
at  the  defendant's  place  of  residence  when  the 
first  call.waaroade,  and  then  only. 

By  the  Court.  It  is  necessary  that  the  copy 
of  the  writ  of  summons  should  be  left  on  the 
last  occasion  of  calling,  as  was  decided  in  the 
case  of  Hill  v.  Maule,  1  C.  &  M.  617,  2  Dowl. 
10,  and  therefore  in  the  present  case  there  must 
be  a  re-service  before  a  distringas  can  be  suc- 
cessfully applied  for. 

Writ  refused. 


CirtcQucr. 

Henry  v.  Goldney.     Trinity  Term,  3rd  June, 
184C.* 

PROVISIONAL     C0MMITTB8-MEX.   —    JOINT 
CONTRACTORS.— PLEA    IN   ABATEMENT. 

In  an  action  against  one  of  several  joint  con 
tractors,  the  defendant  cannot  pleadin  abate- 
ment the  pendency  of  another  action  against 


and  then  if  a  second  action  had-  been  com- 
menced against  the  two,  the*,  tendency  of  the 
former  action  iig«inf^£ady  would  hava  been  a 
good  plea.        

The  court  called  on  . 

Branwell  to  support  the  plea.  Unkaa  the 
plea  be  allowed,  a  plaintiff,  might  recover  his 
debt  tnnce  ove^.  In^  this  case  .no  leaa.  than 
thirty  separate  acjtiqna  have  been  -coinmenced 
against,  different  proviaional  commitraiP'  mrn. 
(roUoch  C.  B.  if  judgment  waa  obtained  in 
any  one  suiti  that  ju^gotent  might  bei.pleadad 
in  bar  to  the  other  actipni^  or  iba  qoivt  would 
giv£  relief  on  motion  or  hy^audifd  qumrM) 
The  judgment  might  begiyenktauch  a  time  as 
to  prevent  it  from  being  .pleaded*  .  iTiie  prin- 
ciple on  which  the.  caae  oiKiua  v.  Hoart,  31 
L.  Q.  33U  13  M.  Sl  W^  was  .decidfed  applies 
here.  In  Boge  v.  Baglige,  I  Carap.  68,  Lord 
EUenborongh  ruled*  that  if  two  pereoos  com- 
mit an  «ssaulty  ai»d  aepay^e  p?tioii«  are 
brought  agunat  jench>  tb^  pendancy  ^  the  one 
suit  may  be  pleaded  in  abatement  of  the 
odier.  Where  two  writs  of  ^aiire  in^itedit  were 
brought  by  the  same  plaintiff  against  (he  same 
bishop,  the  pendency  of  Uie  one  suit  waa  held  a 
good  plea  in  abatement  of  the  other.  Uobart, 
137. 

In  Ramlituonv.OriMt^  1  Shower  75,  Holt, 
C.  J.,  says^  '*  The  reason  why  another  action 
pending  shall  abate  the  subsequent  action  is 
because  of  the  double  vexation."  The  3  &  4 
Will.  4,  c.  42,  s.  S,  enacU,  that  a  nleaiaabate- 
ment  for  nonjoinder  of  a  co-defendant  shall 
not  be  allowed,  unleaa  the  plea  states  that  sach 


*  It  should  be  observed  that  though  the  pen 
dency  of  an  action  against  one  joint-contractor 


cannot  be  pleaded  in  abatement  by  another,  yet 
if  the  plaintiff  should  obtun  judsment  in  the 
one  action  before  the  other  is  tried,  the  defend- 
ant in  the  latter  may  plead  in  bar  puis  dttrrem 
continwmce  the  judgment  in  the  other  action. 
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person  ii  within  the  jurisdiction,  so  that  if  the 
present  plea  is  not  allowed,  the  consequence 
would  be  that  every  joint  contract  would  be- 
come a  separate  contract,  if  any  one  of  several 
joint  contractors  happened  to  go  for  a  short 
time  abroad. 

PoOock,  C.  B.    The  plea  is  bad.    In  the  case 
of  a  joint  and  sevvral  bond;'  the  6b1iged  may 
brin^  separate  actions  against 'each  btil&bTV  but 
he  can  odv  once  recover  the  debt,* '  l"he  case 
Boyte  V.  BayBffe'isno  authority  iii  sappbrt  x>f 
this  plea.    What  was  thtre  said  by  Lord  EUen- 
borotigh  was  a  mere  casual  Remark  having  no 
reference  to  the  matter  before  the  court.    Torts 
are  always  joint  and^  Several,  and  all  tort  feasors 
may  be  sued  together,  or  separate  actions  may 
be  brought  against' each.    If  a  plea  like  the 
present  weri  p^od  in  an  action  od  a  tort,  I  ftddit 
it  would  be  good  fn  Sfn  action  on  a  dontract. 
But  thet^  w  uciflifer  Authority  nor*  precedent 
for  sueh  k  pleA.   Itf  the  case  cited  from  'Shower, 
Lord  Bolt  seem^  to  doubt  if  When  an^  action 
was  brought  i^gmhst  twodefendatits,  they  could 
plead  in  i^Mrtement^the  pendency  of  another 
against  tttebf  thetB»  bdt  itipre  is  no  reason  to 
sappose  Ait  in  tV  <^se  of  separate  actions 
against  two  berson^  for  the  same  cause,  the 
doctrineirf  '*^^md>  jKf  -teJ^ipro  tadem  causa *• 
would  ap^.    *Thf*  person  who  i*  first  sued 
may  plead  m  abatement  the  sotijoind^r  of  the 
otbiers,  and  by  that  means  ^et  all  the  patties 
before  the  court,  and  then  if  there  are  other 
separate  actions  againk  them  the  pendency  pf 
those  actions  'ihay  be  pFeaded.     Such  was  the 
state  oflhe  laiv*  prior  to  the  3  &  4  W.  i',  c.  4^, 
6. 8,  which  p^te^tntts  a  plea  in  abat^ent,  un- 
less the  paHf  ^not'jdtfted  k  witbih  the  jurisdkr- 
tion  of  tftc'^<«irt.  "ft  i»  urged  by  thcflcfendarft, 
that  becattse'  that  statute  pas^^d'  we  aVe  io 
mould  the  Hifefe  of  pleadinj5[^«o  tts'  to  prereht 
injustice:    It  teppeors  te  me^tMt  tfie  it^lte  his 
no  reference  i^  pie  rules  of*  flthdVttfi,  its '  only 
object  being  td  y^inove  ait  im^edimeht  in  the 
way  of  tc  ^lahidff  f roce^dhiff  with  his  smt.    If, 
as  suggested,  the  effect'  of  ttxat  statute  Is  to 
make  joSD^toiih4«t»setnarat  epiMracts  in  cases 
where  ptotie«  are  dut*  of  the  fci<Jgd«m,  I  dd 
not  kno#  tfeat  ainy  very  great  mi^ehief  is  done, 
because,  tip<iil'ttp^li«b»bn  tb  Ate^^quitAbie  }uHs. 
diction  of  the-'eboM,  H' would  pitevefit  liij^stiee. 
Upon  thete  ceittiMei^tldtafi  I  detfde  .this  ease 
upon  tl^  ptihcit^l^^thM  the^talute  3  k  4'W;  4, 
c.  42,  hasTtioilMlr  ta  do  With  the  question*;  thtt 
it  operates  In-  lio  way  to  dl^r  the  rules  yjf  pl^ad* 
ing  as  establisheid  before  that  statute^i  wh^h 
the  regular  course  would  have  been  to  bring 
all  joint  contractors  before  the  court,,  and. iheil 
to  have  pleaded  the  pendeney  6f  anoi^ee  ae^on 
against  one  of  them:    'fhir  pWa  seieiiis^to  liie 
to  be  founded  on  a  right  tb  plead  in'abat^- 
ment,  y^it  W  wWe^ting  in  several  matters  In 
respect  ofwliicfa  'dlo'ne  a  plea  in  atbateitiertt'  ^an 
be  maintaiQed,  nameHr,  that  the  eo-eontractor  is 
alive,  and  fHtktn  the  jurisdictioii  of  the  court. 
Atderson,  B«    'Ihe  principle  upon  which  the 
plea  of  another  action  penaing  iS  allowed,  is 
that  the  same  piferson  is  not  to  be  twice'  vexed 
for  the  rame  ranse.    How  does  this  ^ea  niie 


that  point?  The  defendant  pleads  that  A,  B.  u 
jointly  liable  with  him  on  the  contrac^  and 
that  4.  B,  has  b^n  sued,  and  that  action  is 
pending  against  A,B.  But  how  does  that 
ahow  that  .the  present  defendant  is,  or  neces- 
sarily willb«j  twice  vexed  for  the  same  cause? 
We  must  assume  that  the  contract,  as  stated 
on  the  record,  was  made  jointly  with  Eady. 
Th^n  the  defendant  bed  a  right  to  plead  m 
abatement  the  nonjoinder  of  Bady^  and  the 
plaintiff  could  only  succeed  by  bringing  a  joint 
action  against  the  defendant  and  Eady,  and 
then  'Eady  might ,  plead  in  abatement  that 
another,  action  was  pending  against  himself,  foir 
in  that  ca#e  tliere  would  be  a  double  vexation 
for  t^e  same  cause.  For  these  xeaffoos,  with- 
out saying  anymore:  on  other  pointe, .  I' think 
the  plea  is  bac^ 

.  Mol/e,  B.  The  case  must  be  considered  in- 
depexulently  of  th?  late  statute.  When  two 
persons  .entered  into  a  joint  contract  and  one 
alode  was  sued,  the  proper  course  was  to  plead 
the  nonjoinder  in  abatcfment.  That  enabled 
the  plaintiff  to  discontinue  that  action  and  com- 
mence a  fresh  action  against  all.  The  3  &  4  W.  4 , 
c.  4^,  proceeds  on  the  assumption  that  the  prac* 
iice  was  inconvenient,- and  in  order  to  remedy  it, 
the. statute  re|(|uires  that  the  plea  afaould  state 
that  the  party  not  joined  is  witliin  the  jurisdic- 
tionr  I  confess  it  seems  to  me  a  strange  pro- 
position to  argue  from  all  this  that  there  must 
have  been  before  the  statute  some  other  mode 
of  relief,  besides  such  plea  iii  abatement,  as  to 
which  the  books  are  silent.  I  see  no  injustice 
worked  by  the  etatiite,.for  a  party  may  get  rid 
of  the  difficulty  by  paying,  his  delH. .-  'IHie  only 
difficulty  I  felt  has  been,  from  the  principle  of 
ihe  decision  of  this  court  in\fiLtfi^  v.  Hoare,  but 
that  proceeded  on  the  ground  that- the  cause  of 
action  had  passed  in  remjudicatam,  and  such 
judgment  would  be  a  plea  in  bar^  n^t  in  abate*' 
ment  to  another  action  against  a  co -contractor. 
P/a/f,  B.,  "concurred. 

Judgment  of  r^poudeni  ouster, , 

CHANCERY  CAUSE  U^^, 

After  TniiHy  Term,  lQi6. 


Day  to /Strickland 

be     J  Ditto 
fixed  i  Ditto 


ftorD  CianecUsT. 

APPEALS. 

Stricklnnd 
Boytitoh 


Strickland 


appeal 


Coore 


a  day. ) 

To  fix  )  Minpr 
a  da^'»  I  Piuo 

To  Ax 
a  day. 

Black 
8.0.  JobtMon 


Bln^Rve  appeal 


Lowndes 

Minor 
Ditto 


appeal 

\  ,S -QppeaT^ 
-  j[  'sup^)!.  emit 

appeal 


I  AtWry-Gen.       J 


•Hayter 

iVlaatejr^&iWarr) 
den^,  &o.  of  tbe  >  appeal 
City  of  Bristol.  ) 
ChSjtor       de. 
Reynolds  far.  din,  by  order 
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dmeary  CoMie  Jdsts. 


s.o. 


Watts 

Curson 

Watson 

Dietricbson 

Bellamf 

AttomeyGen* 

Jofaoson 

Kidd 

Dord 

Moleaworth 

Carmichaal 

Hawkes 

Heming 

Trail 

Youde 

WrigbtsoQ 

liatrrence 

Gomperta 

}  Morris 
Horsman 
ITionias 
Boodfl 
Coopor 
Salkeld 
Bootb 
Forbes 
Andrews 
Stpcker 


Lord  Kgllttton      appMl 
Belwortby  oo. 

Parker  4o, 

Cabbotn  do. 

Sabino  ^4 

Malkia     cMse^  order 
Child  appeal 

Notch  <  dew- 

Wightwiok  do. 


Howard 

Carmicbael 

HoweU 

Swinnerton 

BuU 

Jonoa 

Macauley 


do. 
do. 
do. 
do. 
do. 
do. 
do* 


Bowie  cause  bj  order 
Gomperta  3  causes  appeal 

Blaekman         do. 
Slyanan  do. 

Pitcher  do. 

Johnson    oneqy.  nad* 
Creswioke  appeal 
Leemiag      do« 
Lookwood    do* 
Bawaoa    4  eaoiea*  do. 


Vitt^fiunttllox  oC  Sttglotrty. 

n:XA8,    DEMVRnSBS,    CAVSaS,    ASD    FU8THXB  D^ 
BBCTIOttS. 

IHiles  V.  Moore         ) 
Ditto  V.  Gleadow  -  ( 
Bell  V.  Earl  of  Mexboroagb,  d^m. 
Sanders  p.  Kelsey,  d»Bi% 
Cotombine  v.  Chioheater»d  denei 
Moore  v.  Mitchell,  S  dema. 
Stxaage  v.  Brennan,  demr. 
Goodman  v,  De  Beauvoir,  petition,  S  dems* 
Johnson  v.  Forrester,  far.  airs. 
Keoderson  o.  £ason>  exons.  and  fur*  din.  aad 
petition. 

*  Terrj  v,  Wacher. 

Simpson  v.  Holt,  far.dirs.  end  costs.    '  - 
Garrod  v.  Moor. 
;  Sasale  v.  Biekiord. 


I  Bickford  v.  Bickfbrd. 


Peacock  v.  Kexnot. 

Morrison  v.  Watkins. 

Wright  V.  Bsmewell,  axons,  ond  far.  dirs. 

Greenway  v.  Buchanan. 

Walton  V,  Morritt. 

Dobsou  V.  Lyle,  fur.  dirs.  &  costs. 

Parker  v.  Hawkes,  axona. 

Davison  v,  Bagley. 

Penny  v»  Turner. 

Giffard  o.  Witbington. 

Daniel  v.  Hill. 

Insole  V.  Featfaerstonbangb. 

Lane  v,  Durant,  exons.  and  for.  dirs. 

Pocock  V.  Johnson. 

Cope  V.  Lewis. 

Eyansv.  Hunter. 

Attorney-Gen. ».  Trevelyan. 

Start  t>.  Cooke. 

Blundell  v. Gladstone,  4  caoaes,  far.  dira* 

Hodgkinson  v.  Barrow,  fur.  dirs.  and  costs. 

Colboom  v.  Coling 

Laogton  v.  Lang  ton,  t  causes. 

Gowar.  o,  Bennett,  for.  dirs. 

Hickson  9.  Smith,  at  defV.'s  request. 

Palaaer  v.  Paktiaon  fur.  dira.  and  ooata. 


Mister  v.  Wraith,  for.  dirt,  and  cause. 

Mason  v.  Wakemao,  exofls. 

Hemming  v,  Spiem,  exons. 

Chambers  v.  Waters,  exons.' 

Lord  Bereeford  v.  Arohlnahop  of  Armagh,  tnr. 
dits.  and  coats. 

Smith  V,  Robinson. 

Foster  v.  Vernooifbr.  dira.  and  costs. 

Jobnacona  v.  Lnmh,  ditto. 

Vale  V.  Sherwood,  7  eansea,. ditto. 

Haffenden  0.  Wood,  axons. 

Branacomb  v.  Branacomb,  fur.  diri^^  and  cdsts. 
( Stammers  V.  Halliby,  3  causes,  fur.  dirs. 
{  Ditto  V.  Batty e,  by  order,  ^ 

Gray  v.  Gray,  S  causes,  fur.  dirs; 

Dorville  v.  Wolff,  for.  dirs.  and  coats. 

Riebarda  v,  Patteraott,  Atr.  <fira.  and  costs. 

Adlam  o.  Barham,  f  eauaes. 

Beatson  «•  Beatson. 

Woodman  v.  Madgen,  fur.  dira.  and  ooata. 

Attorney-Gen. «.  Pearson,  exons.  and  far.  dixa. 

Sharif  Cradock  v.  Piper,  fuc  dira.  and  coats. 

Dawaon  v,  Chappell,  fur.  dira.  and  coats. 

Andrew  V.Moore  ditto. 

Waito.Horton  ditto. 

MonUgue  e.  CatOr,  M.  dira.  and  csnaee. 

Groom  v.  Stinton,  4  onuses. 

Elliott  V.  Elliott 

Short,  Corbett  v.  limbriek,  fur.  din.  and  00Kt& 

Baxter  a.  Abbott,  fiir.-din  aad  costs. 

De  Beauvoir  v.  DeBeanvoir.fiir.  dira.  and  costs. 

Beale  v.  Warder,  rehearing. 

Turner  v,  Simoock,  fur.  dire,  and  coats. 

Booth  V.  Lightfoot,  for.  dira.  and  costs. 

Ludlow  V.  Guilleband,  fur.  dirs.  and  costs. 

AT.  Af.  T,  Attornev-Gen.  v.  East  India  Company. 

Roberts  v.  Cardell,  exons. 

Cook  V,  Fynney, 

Flight  V.  Bushby*  '  '  ' 

Warwick  o.  Richardson,  exons;  tmd  for.  dxM. 

Morsan  v,  Kiogdoa,  fur.  difs.  andt^sts. 

Lewia  V.  Hinlon,  fur.  din.  and  costs. 

Wilson  v.WiUiagss. 

Boroett  »•  Msckenby. 

Robotham  v.  Ampblett,  exop. 

Poole  V.  Troughton. 

Ellison  V.  Clark. 

Milroy  9.  Milror,  fur.  dirs.  and  coMs. 

Bailiff,  &o.  of  Bridgnorth'  v.  CoHIas,  fur.  din. 
and  costs. 

( Caches  V*  Warner. 
(  Ditto  «.  Pilkington. 
'    Flight  V.  Camao. 

Raymond  v.  Croke,  for.  din.  and  c«sts. 

Lanpbier  «.  Buck,  fur.  din.  and  costs. 

SAorf,  Trent  V.  DeffeU  with  petn. 
[    Birch  V.  Jay,  far.  dira.  and  costs. 

Short,  AttorneyGeneral  v.  Frank,  fur  dirs. 

Bilton  9.  Frewbeela. 

Paxton  V.  Humble,  fur.  dirs. 

Atkinson  v,  QloVer. 

Pulley  V.  Artheridge,  fur.  dira. 

Wilson  9.  Jooes,  exons. 

ShoH^  Bishop  V*  Bishop. 

Spraeo  «.  Perrii^  fur»  din.  ^  ootla. 
I    Wall  V.  Bsaington. 

Edwards  v.  Prieatly. 
.    Mayor,  &c«  of  Rocbeater  9.  Lee 

Day  9.  Slade. 

Pennyfather  9.  Fennyfatber,  t  oSoses. 

VUt^e%2Lntt\liix  itn^rtt  Vmrt. 

OAirSSS,  FURTHER  DIRECTIOHS,  AND  EXCSPTIO^S. 

.    C;^«kv.Appleton,ol)iaoiion  as  tQ  parties. 


•  CPftiMKy/OKVit'liMi; 


iftAaelmas  iSnw.^ocUwoitli ».  I*ord  KiwMWid. 
at  reqoegt  of  deft. ;  Dftto*  3aiafi  ».  Sam«. 
30f4  JiiH#,  Tajlor  »,  Tajlor. 
Mlddleton  V.  Wol^. 
fTrt  Jttly,  Ciloii  «•  Ridboat. 
Ut  July,  Malini  v.  Price. 
Sowden  e. Maraott,  Scavat. 
Langdon  v.  lames,  pt.  lid,. 
Auornej-Geiu  «..FauaQiL. 
Attorner-Gen/v.  Beojr, 
HeUiw A  p.  Brim,  9  oaoses. 
HaoboiT  «u  Ward, 

Batcher  V.  Rich  ditto. 

Caledonian  In.  Co.  v.  Glblu 

Attoiwii^TGan,  ti.  JlOTtafiore* 

Warner  V.  F^azce. 

)  Giwen  v.  Gawen,  exona. 

#  Ditto  »•  dit^,  f^.  dim  and  cio»ts.    . 

WiUattaon  »*  Garrett. 

CraT«a  V.  Stabbina. 

Bxendon  v»  Brendan* 

Garrard  V.  Tack 

Riobarda  v*  Ricluiip4>« 

Pliinipa  9,  Hunt,  fuiwdlzs^taiifiosta* . 

Qairk  9I  Clajtohl 

ColTer  V.  Hajnea,  S  caoaea. 

Non2iv..I7Qn3f. 

IOnSk'v.  Utrnb'     1'    fur.  dira.  and 
Dittop. Hobson ^  J  coata. 

Bnndoo  a  •  £n«don 

S,  0,f  Tboaaa  v»  Bxennan. 

HyaoM  «^  fkUOu 

fivtparfuJBeet.. 

GiVba  V.  Watera. 

Mnj  V,  Cooke» 

Attorney-Gen.  V.  Glaagoir  CoUefir^. 

Barnr  Vm  Mardolt. 

GfiCth  «.  Pngbe. 

Wagataff  V.  Croabj. 

Maaaer  v.  Johnson. 

Short,  Wakefield  v.  Foster. 

lUgfit  V.  BbnioiL 

Hnlbertv.Hfllbert. 

i  Sowarbj  aw  Ponton  Baflway  Company. 

I  Ditto  r.  dftto.  J        t    J 

Sabire  v.  Callbeok. 

Cttntan  v.  Croxton* 

Snith  «•  BanebjT. 

5^rt,  Aabv.  tjfIL 

Sftwall  o.  Aiazandex. 

Halaav.  GrinfiaU* 

CcM>per  V.  Ayfanore*  exona.  and  far.  din. 

Tsjior  «.  Cooper. 

Tmmper  v.  Uodgea»  exbna. 

Wilaon  V.  Parker. 

Fana  «.  Cxoiby,  for.  dira*  &  coeta. 

<cAiTeiB,  juBTBaBr  nuBciioits,  Avn  Bxcxraons. 

W«i«.Kay. 
OalMOB  V.  1m>. 

G«rth9.MaclBaB. 

^.  O.,  Lowea  v.  Lowav fur*  diia.  &costB. 

UTestaiB  «.  Wood,  exona.  4aeta» 

Smj^n  o»Laeon»  exoAi.  and  £|ir*  dixs. 

£a7«  V.  Banter. 

Wuker  v.  SberpA 

Borch  V.  Weatam,  axons. 


2or 

_  HjoBMnrm  HaniMni  fur.  dirs.  nod  oosts^ 

Harrison  v.  Standen^ 

fkanka  v.  Baioa. 
1    Danea  v.  Herbert* 
:    Rasa  V.  MorrelU  axons,  and  fur.  dira. 

wad  e.  Woodrear. 

Vik  C  Dagdafe  v.  Jolioaon  » 

Jufis  I  Ditto  ».  ppaay .'        | 

Dt'tta.  Lander  a.  IqeeraoU. 

«nd  Jtt/y,  Pottefr  e.  Sattders. 

4tfc«Ai/y.Bowo0kv.Lae. 

Slmr^  Morriaon  at.  Martin. 

lOtfc  /Miy,  Auri4lge  «;  Leirin. 

Satcliffe  v.  Banks. 

Faqkbam  v.  Gregory*  fiir.  dira. 
Causes  transferred  hf  order,  of  the  Lord  Chancellor. 

Ford  1;.  Waatell.       . 

Woods  V,  Woods,  5  causes. 

Webb  V.  Gower. 

Bagshaw  v,  KacneiL    ' 

Waogh  V.  Waagb. 

Tufnell  V,  Dre?er. 

Panria  «.  Looaenerei  S  eaaaes. 

ttiuM^»Kenip. 

Aahton  v.  Higginbottom,  a  caoaea. 

Mastknda.  Rodgan  «  «oaes. 

Flowden«.  Tbonpe. 

Waraa«,Galdii^ 

White  t>.  Thomdell.       ,.      . 

Major  V.  Major. 

Pinkev  t;/R«Bmett. 
;    ^Eaat  India  Company  v.  Coopers'  Co. 

Baker  v.  Ba^don. 

De  Viame  «.  Graham. 
•    Baker  v.  Wetton. 

DbJMBv.Meaaafd. 

Campbell  a.  London  and  Brighton  Roila^y  Co. 

Stephena  a.  Gnfpif 

Jeasop  V.  Jeasop. 

M'Dermot  v»  Wilcox, 

Blair.v..  Bromley. 

Burt  V,  Bomham.. 

Nicbolaon  9>  Locke,  S  causes. 

DoUand  v.  Reed. 

Doncombe  v.  Lery. 

Dell  V.  Dell. 

Fraser  v.  Jones. 

Faulding  v.  Newborn,  f  cauaes. 

Leigh  V.  Earl  Balcorras. 

Dale  V.  Hamilton. 

Boatock  V.  Shaw. 

Emerson  v.  Emerson. 

Hammon  v.  Sedgwick. 

Warnerir.  Hodgaon^  2  causes. 

Kifbjr  o.  Maab. 

Pennington  v.  Buckley. 

Tapperell  v.  Taylor. 

Parka  v.  Odill,  2  causes. 

Carlisle  v.  Elliott. 

.Handford  9.  Hand  ford. 

Maxwell «.  Kibblethwaite,  2  caoaea. 

Tarte  «.  Phillipa. 

Dynaley  v.  Djaelay»  2  caoaea. 

Porter  ».  Porter. 

ScoUv.  Bealey. 

Starfcy  i;..Blake. 
'    Token  v,  Dykea*  3  causes. 

Ogle  «.  Hansard,  (laat  transferred  cause). 

Knight  V.  Knight,  axons.  2  sets. 
;    Lewis  V.  Thomas. 

Lewis  V.  Clark; 

Bell  V.  Alexander. 

ShoH,  Bull  a..Frilahard. 

Dobson  V.  Land. 

Connell  v»  Luke. 


208  Ma$t9rihlfkM.'-DusoliUiono/Proft$.PMrtnm'9k^.^^ 


MA8TBM  EXTRAORDINARY  IN  CHAN- 
CERY. 

From  May,  t6th,  to  Jim*  191*,  1846,  both  inelutwe, 
with  datet  when  goUHtid, 

Cbanning,  Henry,  Taunton.    Jane  16. 

Conningtoo,  James  WilUan*  HornoMtle.  June  19. 

I^eake,  Henry,  Sleaford.    June  9. 

Phitlipe,  John,  Hastings.  June  5. 

Reeres,  John  Frederick,  Taunton.    June  16. 

Smith,  Alexander  Blocher,  Melksham.    Jona  9. 

Wood,  John  Richard,  Woodbridge.    Jona  5. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

From  May  96th,  to  June  19(4,  1846,  both  inclitsivo, 
withd^tUM  whon  gautted, 

Casterton.  Willinm,and  Frederick  Seekamp  Dixon, 
1,  Angel  Court,  Throgmorton  Street,  Attor- 
neys and  Solicitors.    June  12. 

Currev.  Deajimin,  Wilmer  VVilmer,  and  William 
Currey,  Old  Palace  Yard,  Attorneys  and  So- 
licitor's.   June  16. 

Humphrys.  George,  Arohibald  Ketghtley,  William 
Parkin,  Robert  Cuuliffe,  and  Henry  Arthur 
Beaumont,  45,  Chancery  Lane,  Attorneys  and 
Solicitors.    June  12. 

King.  John,  and  Davis  Porter  King,  Buckingham, 
Attorneys  and  Solicitors.     May  ?6. 

Mant,  Henry  John,  and  Henrr  James  Harvey,  Bath 
and  Box,  Attorneys,  Solicitors,  and  Conrey- 
aiiccrs.     June  2.  ' 

Palmer,  Hanslip  and  William  Sudlam  Ollard,  Up* 
well.  Attorney^  and  Solicitors.    June  12. 

Whitelock,  John,  aocl  Cbarles  Moultrie,  70,  Alder- 
manbury,  Attorneys  and  Solicitors.    June  t2 


PROCEEDINGS   IN  PARLIAMENT  RE- 
LATING  TO  tHE  LAW. 

Aoiifte  of  ftorHf. 

NBW   BILLS. 

Recovery  of  Small  Debta  and  Demands  in 
England. — For  (2nd  reading.  The  Lord  Pre- 
sident oT  the  Council. 

Juvenile  Offenders.  For  2nd  reading.  Mar- 
quis of  Westminster. 

Real  Property  Conveyance.  —  Passed.  See 
the  bill  pp.  50,  70,  ante.    Lord  Brougham. 

Judgment  Creditors.  —  For  2nd  reading. 
Lord  Brougham. 

Administration  of  Criminal  Justice. —  For 
consideration  of  Commons'  Amendments. 

General  Registration  of  Deeds.  —  Lord 
Campbell,  Dderred  until  the  Com  Bill  has 
passed. 

Religious  Opituons  Relief.— Re-committed. 
Lord  Chancellor. 

Correction  of  Clerks  (Church  Discipline). 
For  2nd  reading.    Bishop  of  London. 

Punishment  for  deterring  Prosecutors,  Wit- 
nesses, &c.— In  Committee.  See  the  bill^  31 
L.  O.  472.    Lord  Denman. 

Metropolitan  Buildings. — For  2nd  reading. 
See  the  bill,  31  L.  O.  436. 

Railway  Companies  DisSQlution.— For  3rd 
reading.    Lord  Dalhousie. 


Railway  Depotitt.— In  Commlttae. 

Insolvent  Debtors'  Act  Aftaendment.  — 
Passed.    Lord  Brougbam. 

Commons  Indosure.    For  3rd  reading. 

Vexatious  Actions  Protection.  —  For  2nd 
reading. 

Game  Laws.—To  be  rqportedi 

Small  Debt  Courts : 
St.  Austell.    In  Committee. 
Blrkenbead.    In  Committae. 

Hw%t  of  CoSlMiM. 

NBW  BILLS. 

Bankruptcy  and  Insolvency. — In  Committee.^ 
See  the  bUl,  31  L.  0.  569.    Mr.Hawes. 

Roman  Catholics'  Relief. — Re-committed. 
See  the  bill,  p.  402,  ante.    Mr.  Watson. 

Small  Debts  Court : 
Somerset.    2nd  reading, 
Northampton. 

Poor  Removal.  —  Re-committed.  Sir  J. 
Graham.   See  analysis  of  the  bill,  3 1  L.  0. 473. 

Highway  Laws  Amendment— For  2nd  read- 
ing.    Sir  James  Graham. 

Corresponding  Societies,  Lectures,  Stc  Mr. 
T.  S.  Duncombe. 

Metropolis  Interments.  -  Mr.  Mackinnon. 

Death  bv  Accidents  Compensation.  For  2nd 
reading,  8tn  July. 

Deodands  Abolition.    Mr.  Bouverie. 

Total  Abolition  of  the  Punishment  of  Death. 
Mr.  Ewart. 

County  Rates.    For  2nd  reading. 

Administration  of  Justice  at  Quarter  Ses- 
sions.— For  2nd  reading.    Mr.  Frewen. : 

Parliamentary  Electors.— Negatived. 

Charitable  Trust  Accounts.«^For  2nd  read- 
ing.   Mr.  Hume. 

RECORD   OPFICB. 

On  the  motion  of  Mr.  C.  BuUer,  a  select 
committee  has  been  appointed  ''to  consider 
the  best  means  of  providing  a  general  Record 
Office  for  EngUnd  and  Wales."^  We  trust  the 
committee  will  select  the  site  of  the  present 
small  and  insufficient  courts,  and  thus  lead  to 
their  removal  and  enlargement. 

THE  EDITOR'S  LETTER  BOX. 

We  have  received  the  memoir  of  the  late  Mr. 
Brockett  of  Newcastle-uponi-Tyne,  and  shall 
avail  ourselves  of  it  during  the  vacation. 

We  must  reluctantly  decline  answering  the 
case  of  our  lay-reader  at  Halifax,  and  beg  to 
refer  him  to  a  solicitor.  Though  willing  to 
consider  Questions  of  professional  usage  and 
matters  ot  practice,  we  cannot  undertake  the 
responsibility  of  giving  an  opinion  on  cases 
which  ought  to  be  investigated  and  coosidered 
by  our  ph>fes8iottal  brethren. 

We  are  obliged  by  the  Railway  Qnestioni 
submitted  to  a  leamea  Qneen's  counsel  and  his 
answers,  and  bope  to  insert  them  in  oar  next 
number. 


^f^t  %tgi9l^hiitt\itXi 


SATURDAY,  JULY  4^  1846. 


■     "  Quod  magis  ad  Mot 
Feitfaet^etJWwire  malum  est,  agitamus.* 


HOKAT. 


CHANGE  OF  MINISTRY  AND  THE 

GREAT  LAW  OFFICERS  OF  THE 

CROWN. 

We  eschew  Politics  in  seneral.  The 
charge  of  a  Chancellor  of  tne  Exchequer 
or  a  Secretary  of  State  may  take  place  un- 
recorded in  our  pM^s ;  bat  the  reug- 
nation  of  a  Prime  Minister,  usually,  as  in 
the  present  instance,  involves  that  6f 
the  Lord  High  Chancellor  both  of  England 
and'^ireiand,  and  of  the  Attorney  and  So- 
licitor-General of  both  parts  6f  the  empire. 
Ifis  niore  also,  within  our  province  to  no- 
tice the  resignation  of  Sir  Rob^t  Peel's 
administration,  inasmuch  as  it  is  cfl^ected 
with  the  alWimportant  lavr  relating  to  the 
Importation  of  Corn  which  has  just  passed^ 
and  the  not  unimportant  law  relating  to 
the  protection  of  Life  and  Property  in 
Ireland,  which  ^s  just  been  refected.  Into 
the  merits  of  neither  qiiestioQ  is  it  our 
duty  to  enter.  We  have  to  look  Only  at 
the  probable  consequences  of  the  change 
on  the  due  administration  of  justice  and 
the  fair  and  honourable  interests  of  bur 
professional  brethren.       ' 

The'resignajtion.  was  tendered  to  her 
Majesty  at  the  Isle  of  Wight,  on  Saturday 
the  27  th  June;,  and  accepted. 

Before  ve,  close  this  article,  wc  shall 
probably  be  able  to  announce  the.  actual 
appointment  at  It as^  of  the  X^aw  part  of  the 
adniiiiiatnition«  In  ibe  mean  time  there 
can  be  oo  doubt  that  Lord  John  RusaeH 
being  the  Prime  Minister,  Lord  CiaHMi- 
Aam. will  be  Chancellor :  of  England,  and 
Sir  Thomas  Wilde  the  Attorney-General. 
The  filling  up  of  the  apppintipent  of  So- 
licilor*General  is  not  so  clear.* 


Although  there  may  be  several  reaspnfiy 
on  general  grounds,  for  regretting  this 
change,  and  the  circumstances  which  pro- 
duced it,  we  cannot  but  acknowledge  that 
it  is  accompanied  by  several  consolatory 
considerations  in  reference  to  the  prospec- 
tive interests  of  the  profession.  '  We  have 
always^  in  common  with  our  brethren  at 
large,  duly  appreciated  the  eminent  judicial 
qualities  of  Lord  Cottenham,  and  his  Lord- 
ship has  very  recently  demonstrated  his 
regard  for  the  abused,  but  (with  all  its  de- 
fects) the  excellent  system  of  equity  ad- 
ministered in  the  Court  of  Chancery.  We 
may  look,  therefore,  for  measures  which, 
without  lopping  off  any  branches  of  iU  juris- 
diction, may  render  the  courts  more  effi- 
cacious. The  ill-considered  and  hasty 
alterations  of  the  law  which  have  been  of' 
late  permitted,  will,  we  trust,  be  stopped,, 
and  more  practical  and  useful  amendments 
effected.  We  also  trust,  that  the  import- 
ant proposition  for  the  removal  of  the 
courts  will  proceed  as  it  did  before,  under 
the'  sanction  of  Lords  Cottenham  and 
Langdale  and  Sir  Thomas  Wilde.  These 
and  other  ^ood  resolu  we  are  inclined  to 
augur  from  a  change,  whiph  in  other  rcr 
spects  may  be  lamented. 

The  legal  arrangements  lu^cording  to  the 
latent  rcpoft,  are—    '    '  /  '   , 
Lord  Chancellor :  Lord  Cottenham* 
Chancellor  of  the  Duchy  of  Lancastier : 
Lord  CkmpbelL  _ 

Attorney-General :  Sir  Thomas  JFtlde^ 
Solicitor-General ;  Mr.  Jervis^ 

IN  IBEItAND 

Lord  Chancellor:  Chief-Baron  Brady. 
Attorney-General:  Mr.  Jfoor^.    . 
Soitcitor-Oeneral :  Mr»  Monohan. 


*  Mr.  Jervis,  Mr.  Romillf,  Mr.  Dundas, 
and  Mr.  Serjeant  Talfourd,  have  each  been 
You  xuii.  No.  956. 


naoMd  in  the  ksfsl  circles  as  expected  to.be 
Solidlor. 


210 


Property  Lawyer. ^Law  of  Attorneys  and  SoUciton, 


PROPERTY  LAWYER. 


RELATION  OF  LANDLORD  AND  TENANT. — 
SURRENDER  BY  OPERATION  OP  LAW 

The  law  arising  out  of  the  relation  of 
landlord  and  tenant,  ^involves  inieresta  so 
extensive  and  permanent,  that  any  decision 
which  throws  any  new  light  on  it,  may  be 
deemed  of  some  importance.  A  case  of 
this  nature  is  to  be  found  in  the  last  num- 
ber of  the  Reports  of  the  Court  of  Ex- 
chequer.* 

The  fects  were    shortly  as  follow : — 
William  Hull  occupied  some  premises  in 
the  county  of  Surrey,  as  tenant  to  Lady 
Hotham,  under  a  lease  which  terminated 
in  1831,- but  continued  in  possession,  pay- 
in  J  rent  to  Lady  Hotham  up  to  August 
1842,  when  he  died.     The  widow  of  Wil- 
liam Hull  continued  to  occupy  the  premises 
after  his  death,  and  up  to  Christmas  1844, 
paying  rent  to  Lady  Hotham.     John  Hull, 
the  father  of  William  Hull,  took  out  letters 
of  administration  to  his  deceased  son   in 
March  1844,  but  neither  demanded  nor 
received  any  rent  for  the  premises  in  ques- 
tion.    In  October  1844,  the  widow  married 
one  Hennr  Wood,  wbo  paid  one  quarter's 
rent  to  Lady  Hotham  subsequent  to  his 
marriage.     In  February  1845,  John  Hull, 
the  administrator  of  his  deceased  son,  de- 
manded possession  of  the  premises,  and 
upon  Wood's  refusal  to  deliver  up  posses- 
sion, brought  an  action  of  ejectment,  laying 
the  demise  on  the  28th  of  February  1845. 
A  verdict  having  been  taken  for  the 
plamtiff,  with  leave  to  move  to  enter  a  non- 
suit, a  rule  was  moved  for  accordingly,  and 
It  WM  argued  on  behalf  of  the  defendant 
Wood,— 1st,  That  the  widowbecametenant 
from  year  to  yenr  to  Lady  Hotham  with 
the  privity  of  the  adminUtrator,  who  was 
the    present  lessor  of  the  plaintiff;  for 
although  it  was  conceded  that  the  tenancy 
from  year   to  year,    which   belonged   to 
Wilham,  would  have  passed  to  John  as 
administrator,  yet  it  was  submitted    that 
trom  the  circumstances  a  surrender  by 
operation  of  law  must  "be  implied.    2ndlv, 
t  was  submitted,  that  if  the  relation  of 
landlord  and  tenant  did  not  exist  between 
ehe  widow  and  Lady  hotham,  the  payment 
of  rent  to  Lady  Hotham  with  the  consent 
of  the  adminislraior,  was  virtually  a  pay- 
meat  to  him,  and  created  a  tenancy  fy^m 
year  to  year  as  between  the  widow  ind  the 
r??'W^!P*  |f'.»c*>  entitled  the  former  to 
^ice  to  quit. 


Both  the  points  raised  in  the  argument 
on  behalf  of  the  defendant,  were  fully  dis- 
posed of  by  the  judgment  of  the  court.  It 
was  said  to  be  perfectly  clear,  that  on  tak- 
ing out  administration  John  HuH  might 
have  recovered  possession  of  the  premises, 
and  the  only  question  therefore  was, 
whether  he  had  done  anything  to  divest 
himself  of  that  right.  All  that  John  Hull 
had  done  after  he  became  administrator, 
was  to  permit  matters  to  go  on  as  before, 
but  no  agreement  for  an  under-tenancy 
from  year  to  year,  between  the  adminis- 
trator and  the  occupier  could  be  presumed 
from  these  facts,  and  it  could  not  be  con- 
tended, that  the  administrator  lost  his  right 
because  he  did  not  take  out  adroiniatration 
for  eighteen  months  or  two  years.  The 
tenancy  from  year  to  year  waa  a  term 
which  vested  in  the  administrator,  and  the 
onus  of  showing  a  legal  determination  of  it 
rested  on  the  defendant ;  but  he  had  failed 
to  show  that  the  tenancy  had  been  de- 
termined by  operation  of  law  or  otherwise. 

Parke,  B.,  observed,  that  the  law  was 
correctly  laid  down  in  Richardson  v.  Lang- 
ridge,^  that  a  simple  permission  to  occupy 
created  a  tenancy  at  will,  unless  there  were 
circumsttinces  to  show  en  intention  to 
create  a  tenancy  from  year  to  year ;  as,  for 
an  instance,  an  agreement  to  pay  rent  by 
the  quarter  or  some  aliquot  part  of  a  year, 
which  did  not  exist  in  this  case. 

Upon  these  grounds  the  verdict  taken 
for  the  administrator,  as  lessor  of  the  plain- 
tiff, was  sustained,  and  the  rule  enter  a 
nonsuit  refused. 


-  a.  SIX*. 


LAW  OF 
ATTORNEYS  AND  SOLICITORS- 

ATTOBNEV       PRIVILEGE   TO   BE   SUED   IK 
HIS  OWN  COURT,  WHEN  I.OST. 

The  privilege  of  an  attorney  to  be  sued 
ill  hit  own  court,  is  not  affected  by  wy  c^ 
the  modem  changes  in  the  law  ;<=  but  it  is 
still  qualified  by  the  ancient  rule,  that  if 
an  attorney  be  sued  with  another  p^wo, 
who  has  not  the  same  privilege,  he  kwes 
his  privilege.  The  reason  for  this  limita* 
tion  is  stated  by  Heath,  J.,  in  R<*mU  v. 
Masan,^  to  be,  that  if  an  aUorney  aued 
with  another  did  not  lose  his  privilege, 


'^0»f^WM,  U  Ifees.  k  W.  682. 


*  3  Taunt.  188. 

Dowl.  S99* 

•  1  Taunt  254. 
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**  there  must  be  two  actions  instead  of  one.** 
The  rule,  it  seems,  however,  still  exists, 
eveo  in  cases  where  this  reason  does  not 
applj,  as  exemplified  in  a  late  case,  which 
was  argued  and  decided  on  demurrer  in 
the  Court  of  Common  Pleas.*    In  that 
case  three  defendants  were   sued  in  as- 
sumpsit, for  work  and  labour,  and  the  de- 
fendant, George  Arthur  Dye,  pleaiied  in 
ahatemeat,  that  he  and  his  co-defendants 
were  attorneys  of  the  Court  of  Queen's 
Bench,  to  which  the  plaintiffs  replied,  that 
Kitton,  one  of  the  defendants,  was  an  at- 
torney of  tlie  Court  of  Common  Pleas,  in 
which  the  action  was  brought ;  and  the  de- 
fendant Dye  rejoined  by  again  averring, 
timt  his  ce-defeiKiant  Kitton  was  an  attor- 
ney of  the  Queen's  Bench.     To  this  re- 
joinder there  was  a  special  demurrer,  which 
was  argued   chiefly  on   the  ground,  that 
Kitton  being  an  attorney  of  the  Court  of 
Common  Pleas  as  well  as  of  the  Queen's 
Bench,  was  not  privileged  to  be  sued  in  tlie 
Qaeen's  Bench  only,  and  that  the  defend- 
ant Dytf  being  sued  in  this  action  jointly 
with  others,  could  not  avail  himself  of  any 
privilege  not  claimed  by  his  co-defendants. 
In  support  of  the  demurrer  it  was  sub 
nutted,  that  aa  attorney  was  not  entitled 
to  the  privilege  of  being  sued  in  the  court 
of  which  he  is  an  attorney,  when  co-de* 
feodant  with  another  attorney,  who  was 
properly  sued  in  the  court  where  the  ac- 
tion was  brought,  and  the  case  was  likened 
to  that  of  an  attorney  sued   in  right  of 
another  as  executor,  or  with  his  wife  for  a 
debt  due   from   her  dam  sola/     On  the 
other  hand  it  was  admitted,  that  the  rule 
was  formerly  as  stated  in  support  of  the 
demurrer,  but  that  the  reason  of  the  rule 
was,  that  under  the  old  system  an  attorney 
when  sued  alone  must  be  sued  by  bill; 
but  that  as  the  Uniformity  of  Process  Act 
(2  Wm.  4,  c.  39),  abolished  the  proceeding 
by  bill,  the  reason  no  longer  existed,  for 
diiaUowing  an  attorney  his  privilege  when 
a  co-defendant  with  an  unprivileged  person. 
In  the  course  of  the  argument,  Tindaly 
C.  J ,  observed,  that  the  precise  reason  for 
the  rule  as  stated  by  Heathy  J.,  in  Roberts 
V.  Masofiy  certainly  did  not  apply  in   the 
present  caae,  as  here  there  would  be  no 
necessity  to  bring  an  action  against  the 


*  RoMtrick  r.  Bechcith,  Dye  and  Kitton,  7 
Id.  &  Q.  905. 

^  Gting  Bac.  Abg,  tit.  Trivileffe,  B.  3  ; 
Branikwait  v.  Blackerlej/,  2  Salk.  544;  12 
Mod.  163,  and  Newton  v.  Harland,  4  B.  N.  C. 
406 ;  6  8c.  186 ;  6  Dowl.  680. 


defendants  in  two  courts,  inasmuch  as  all 
three  defendants  were  attorneys  of  the 
Queen's  Bench.  The  court,  however,  was 
unanimously  of  opinion,  that  the  old  rulci 
that  a  privileged  person  sued  with  an  un- 
privileged person  loses  his  privilege,  was 
not  altered  by  the  operation  of  the  Uni- 
formity of  Process  Act.  Here  it  was  clear, 
that  the  defendant  Kitton  being  an  attor- 
ney of  this  court  had  no  privilege  to  remove 
the  suit  into  the  Court  of  Queen's  Bench  ; 
and  it  would  be  a  singular  state  of  things 
if  the  other  defendants  should  be  able  to 
remove  it ;  if  the  defendant  Dye  might  re* 
move  the  suit  into  the  Court  of  Queen's 
Bench,  on  the  ground  of  his  being  an  at- 
torney of  that  court,  why  might  not  the 
defendant  Kitton  bring  it  back  to  the  Court 
of  Comnoon  Pleas,  upon  tlie  ground  of  his 
being  an  attorney  of  that  court?  If  the 
rule,  as  contended  for  on  behalf  of  the  de- 
fendant, were  to  take  effect,  the  result 
would  be,  that  if  an  action  were  brought 
against  two  attorneys, one  being  an  attorney 
of  the  Court  of  Queen's  Bench  and  the 
other  an  attorney  of  the  Court  of  Common 
Pleas,  each  might  suspend  the  action  at 
pleasure.  For  these  reasons  the  court 
thought,  that  the  defence  set  forth  in  the 
plea,  could  not  be  sustained,  and  gave 
judgment  accordingly,  of  respondent  ouster. 


THE  GOVERNMENT  SMALL  DEBTS 
BILL. 

This  bill  is  intituled  ''  An  Act  for  the  more 
eady  Recovery  of  Small  Debts  and  Demands  in 
England.'*  It  recites,  that  sundry  acts  of  par- 
liament have  been  oassed  from  time  to  time  for 
the  more  easy  anu  speedy  recovery  of  small 
debts  within  certain  towns^  parishes  and  places 
in  England. 

That  by  7  &  8  Vict.  c.  96,  arrest  upon  final 
process  in  actions  of  debt  not  exceeding  20Z. 
was  abolished,  except  as  to  certain  cases  of 
fraud  and  other  miscondact  of  the  debtor 
thereiB  menticMied. 

That  by  the  8  &  9  Vict.  c.  127,  further  re- 
medies were  given  to  judgment  creditors,  in 
respecst  of  debts  not  exceeding  20/.,  for  the  dis- 
covery of  the  propertjr  of  debtors,  and  punish- 
ment of  frauds  committed  by  them. 

That  bv  the  last-mentioned  act  her  Majesty 
is  enabled,  with  the  advice  of  her  privy  council, 
to  extend  the  jurisdictiou  of  certain  courts  of 
requests  and  other  ooartafbrthe  recovery  of 
small  debts  to  all  debts  and  demands,  and  all 
damages  arising  out  of  any  express  or  implied 
agreement,  not  exceeding  20^,  and  also  to  en- 
large and  in  certain  cases  to  contract  the  dis* 
trict  of  such  courts,  and  make  certain  other 
alterations  in  the  practice  of  such  courts,  in 
manner  in  the  now  reciting  act  mentioned; 

i.  2 
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and  it  it  expedient  that  the  pronfions  of  such 
acts  ^oold  be  amended,  ana  that  one  rule  and 
manner  of  proceedhig  for  the  recovery  of  Boiall 
debts  and  demands  should  prevail  throughout 
England. 

That  the  county  court  is  a  court  of  ancient 
jurisdiction,  having  cognizance  of  all  pleas  of 
personal  actions  where  the  debt  or  damage  is 
under  the  sum  of  40^.,  and  of  personal  actions 
to  anv  amount  by  virtue  of  a  writ  of  justicies 
issuea  in  that  behalf. 

l*hat  the  proceedings  in  the  county  court  are 
dilatory  and  expensive,  and  it  is  expedient  to 
alter  and  regulate  the  manner  of  proceeding  in 
the  said  courts  for  the  recoveiy  of  small  debts 
and  demands,  and  that  the  courts  established 
under  the  recited  acts  of  parliament,  or  such  of 
them  as  ought  to  be  continued,  should  be 
holden  after  the  passing  of  this  act  as  branches 
of  the  county  court  under  ibe  provisions  of  this 
act,  and  that  power  should  be  given  to  her 
Maiesty  to  effect  these  changes  at  such  times 
and  in  such  manner  as  may  be  deemed  expedi- 
ent by  her  Majesty,  with  the  advice  of  her  privy 
council  :'It  is  therefore  proposed  to  enact, 

1.  That  it  shall  be  lawful  for  her  Majesty, 
with  the  advice  of  her  privy  council,  from  time 
to  time  to  order  that  this  act  shall  be  put  in 
force  in  such countvor  counties  as  her  Majesty, 
with  the  advice  aforesaid,  from  time  to  time 
shall. seem  fitj  and  this  act  shall  extend  to 
those  counties  concerning  which  any  such 
order  shall  have  been  made,  and  not  otherwise 
or  elsewhere :  Provided  always,  that  no  court 
shall  be  established  under  this  act  in  the  city 
of  London. 

2.  That  it  shall  be  lawful  for  her  Majestv, 
with  the  advice  aforesaid,  to  divide  the  whole 
or  part  of  any  such  county  into  districts,  and 
to  order  that  the  county  court  shall  be  holden 
for  the  recoverv  of  debts  and  demands  under 
this  act  in  and  for  any  one  or  more  of  such 
districts  as  to  her  Majest^%  with  the  advice 
aforesaid,  shall  seem  fit,  and  to  order  from  time 
to  time  that  the  number  of  districts  in  and  for 
which  the  court  shall  be  holden  shall  be  in- 
creased until  the  whole  of  such  county  shall  be 
within  the  provisions  of  this  act,  ana  with  the 
advice  aforesaid  to  alter  the  place  of  holding 
any  such  court,  or  to  order  that  the  holding  bf 
any  such  court  be  discontinued,  or  to  coliMl^* 
date  any  two  or  more  of  such  distriots,  and' 
from  time  to  time,  with  the  advice  afoM^Sdj 
to  declare  in  what' towns  and  plaices  th«  cdtihtr 
court  shall  be  holden  in  each  dislcict ;  and  if  it 
shall  appear  to  her  Majesty  that  any  part  of  any 
county  may  conveniently  be  declared  within  the 
jurisdiction  of  the  county  court  of  an  adjoining 
countv,  it  fehall  be  lawfftl  for  her  Majesty,  with 
the  advice  aforesaid,  to  order  that  such  part 
shall  be  taken  to  be  within  the  jurisdiction  of 
the  county  court  holden^  for  the  purposes  of 
this  act  for  such  adjoining  county  in  and  for 
•neh  district  ad  her  Majesty  shall  order,  in  like 
xnanner  ■•  if  It  were  part  of  such  adjoining 
county, 

^eio  Courts, 
9-  Thai  every  court  to  be  holden  under  this 


act  shall  have  all  the  jurisdiction  and  powers 
of  the  county  court  for  the  recovery  of  debts 
and  demands,  except  so  for  as  altered  hj  this 
act,  and  there  shall  be  a  judge  for  each  district 
into  which  such  countv  shall  be  divided,  and  the 
county  court  may  be  holden  simultaneqvaly  in 
all  or  any  of  such  districts;  and  every  court 
holden  under  this  act  shall  be  a  court  of  record. 

4.  That  it  shall  be  lawful  for  her  Majesty, 
\rith  the  advice  of  her  privy  council,  to  order 
that  any  court  holden  for  the  recovery  of  small 
debts  or  demands  within  the  provisions  of  any 
act  cited  in  either  of  the  schedules  annexed  to 
this  act,  and  marked  (A.)  and  (B.)  respectively, 
shall  be  holden  as  a  county  court ;  and  it  shall 
be  lawful  for  her  Majesty,  with  the  advice 
aforesaid,  to  assign  a  district  to  every  siich 
court,  either  greater  or  less  than  the  district  in 
which  the  court  holden  under  the  provisions  of 
any  such  act  now  has  jurisdiction,  and  to  alter 
the  place  of  holding  any  siich  court,  or  to  or- 
der that  any  such  court  be  abolished;  and 
every  such  court  shall  continue  to  be  holden 
under' the  act  according  to  which  it  is  now  con- 
stituted until  the  time  mehtioHed  in  any  such 

i  order  which  shall  be  made  with  reference  to 
such  court ;  and  from  and  after  the  time  men- 
tioned in  any  such  order  the  act  or  acta  under 
which  such  court  is  now  constituted,  so  far  as 
the  same  relate  to  the  establishment  or  jurisdic- 
tion or  practice  of  a  court  for  the  recovery  of 
small  debts  or  demands,  shall  be  repealed,  but 
not  so  as  to  revise  any  act  thereby  repealed : 
and  such  couft  so  ordered  to  be  holden  as  a 
county  court  shall  thenceforth  be  holden  as  a 
county  court  under  this  act,  and  m  all  respects 
aa  if  It  had  been  originally  constituted  under 
the  provisions  of  this  act. 

5.  That  as  soon  as  a  court  shall  have  been 
established  in  any  district  under  this  act,  and 
also  at  the  time  mentioned  in  any  such  order 
which  shall  have  been  made  as  aforesaid  for 
holding  any  of  the  courts  meritioned  in  either 
of  the  said  schedules  as  a  county  court  under 
this  act,  the  several  provisions  and  enactments 
of  the  s^d  a'qtp  pf  parliament  of  the  eighth  and 
of  thp  liinth  year  of  the  reign  of  her  Majesty, 
apdof^yery  oth^r  act  of  parfiament  heretofore 
parsed)  so  lar  as  the  same  respectively  relate  to 
or  dflfect  the  jurisdiction  ana  practice  of  the 
couK  so  ejBtabnshed  or  ordered  to  beholden  as 
a.county  court,  shall  be  repealed. 

1 6«  That  a|f  proceedings  in  execution  of  the 
said  acts  or  any  of  them  before  the  passing  of 
this  act,  or  before  the  days  severally  appointed 
for  the  alteration  of  the  constituUoh  of  tne  said 
courts,  shall  be  as  valid  to  all  intents  and  pur- 
poses as  if  thid  act  had  not  been  passed,  or  as  if 
the  said. courts  had  not  been  altered,  and  may 
be  continued,  executed,  and*  enfbrced '  against 
all  persons  liable  thereto  in  the  same  noanner  as 
if  such  proceedings  had  been  commenced  un- 
der the  authority  of  this  act. , 

7.  l*hat  any  order  in  council  made  for  the 
purposes  of  tnis  act  shall  be  publishod  in  the 
London  Gazette. 

Judges  of  the  Court. 

8.  That  every,  barrister  and  atloniey  at  law 
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who  shall  ta«  l)een  on  the  Ist  day  of  June  in 
this  year  die  yadge  or  assessor  of  any  court 
coDsUtated  or  held  under  any  of  the  acts  cited 
Id  either  of  the  said  scbedules  (A.)  and  (D.), 
whether  by  the  title  of  judge  or  barrister,  or 
county  clerk,  ajrtiiissor,  or  steward,  or  deputy 
steward,  or  by  any  other  title  or  style  Mrhatso- 
erer,^d  ^hall  continue  to  hold  such  office  at 
the  time  when  the  act  under  which  any  such 
court  is  now  constituted  shall  be  repealedfunder 
the  prorisions  of  this  act,  shall  be  entitled  to 
be  the  first  judge  of  tbe  county  court,  if  wilHng 
to  perfbrin  the  duties  of  the  said  office,  for 
8UCQ  district  as  shall  be  assigned  to  such  court 
28  hexein-before  provided,  instead  of  the  dis- 
trict of  the  court  holden  under  the  act  so  re- 
pealed :  Provided  always,  that  every  attorney 
I  at  hw  who  shall  become  a  judge  of  the  rnity 
'  court  under  this  act,  and  who  shall  be  die  part- 
I  nerofaaj  other  attorney  at  law,  shall,  within 
I  sixcalendar  months  next  after  entering  on  the 
..  said  office  of  judge  of  the  county  court,  dissolve 
I    such  partnership  or  vacate  the  said  office  of 
indffe,  and  shall  not  during  bis  continuance  as 
I  suchjudj^  enter  into  any  new  partnership,  or 
practise  as  an  attorney,  or  be,  either  by  himeelf 
or  his  partner,  directW  or  indirectljr  concerned 
as  attorney  or  a^ent  for  any  party  in  any  pro- 
ceeding in  the  said  court. 

9.  'iliat  the  appointment  of  any  |)er8on  who 
at  the  passing  of  this  act  shall  hM  any  of  the 


befon 


(aaf  I 


be  the  judge  of  euch  court  when  holden  as  a 
county  court,  ahall  not  be  deemed  an  appoint- 
ment to  hold  A  pvblie  offiot  or  cmploynient 
within  the  meaning  of  5  &  C  Vict.  e.  132,  so  a« 
to  deprive  h'mi  of  any  cowpensrti—  l»  whinb 
be  may  be  entitled  under  the  said  act. 

10.  That  in  every  county  in  which  the  num- 
ber of  persons  then  already  appmnted  and  wil- 
ling to  perform  the  duties  of  judne  of.  the 
county  court,  as  herein-before  provided,  shall  be 
in  an  V  county  less  than  the  number  of  districts  in 
trhich  the  county  court  shall  have  been  ordered 
by  her  Majesty  to  be  holden  in  the  same  county, 
the  cuBtoM  roiulorum  of  that  county,  except  m 
the  districts  herein-after  specified,  shall  appoint 
as  many  fit  persons  as  are  needed  to  complete  I 


the  number  to  be  ju^s  of  the  county  court^ 
subject  in  each  caie  to  the  appoi^U  of  ner  Ma- 
jesty, to  be  signified  under  the  royal  sign 
manual,  each  of  whom  shall  be  a  banisferfit 
law  who  shall  have  practised  as  a  banister  for 
at  least  seven  years  then  last  past,  or  a  person 
filling  the  office  of  county  clerk  in  the  same 
county  at  the  time  of  the  {lassing  of  this  act : 
Provided  always,  that  every  additional  judge 
who  shall  be  niteded  for  any  district  of  which 
the  whole  or  the  greater  part  is  within  the  juris- 
diction of  the  central  criminal  court  shall  be 
appointed  by  the  Lord  Chancellor,  and  shall 
be  qualified  as  herein-before  provided* 

11.  That  from  time  to  time  when  any  judge 
appointed  or  to  be  appointed  under  this  act 
shall  dfe,  resign,  or  be  removed,  and  the  dis- 
trict for  which  he  was  appointed  shall  not  be 
consolidated  with  any  other  district,  another 
jadge  shall  be  appointed  who  shall  be  a  barris- 


ter at  law  who  shall  have  practised  as  a  barrls- 
er  at  law  for  at  least  three  years  then  last  past,^ 
or  who  shall  have  been  the  county  clerk  of  the 
same  county  at  (he  time  of  the  passing  of  this 
act;  and  every  such  appointment  shall  be  made 
by  the  Lionl  Chancellor,  or,  where  the  whole  or 
the  greater  part'  of  the  district  is  within  the 
Duchy  of  Lancaster,  bv  the  Chancellor'  and 
(youncil  of  the  Duchy  of  Lancaster. 

12.  That  it  shall  be  lawful  for  the  said  Lord 
Chancellor,  or  where  the  whole  or  the  greater 
part  of  the  district  is  within  the  duchy  of  Lan- 
easter,  for  the  Chancellor  and  Council  of  the 
said  dneh^,  if  be  or  they  shall  think  fit,  to  re- 
more  for  inability  or  misbehaviour  any  isuch 
judge  alnidy  appointed  or  hereafter  to  be  ap-^' 
pointed. 

13.  That  in  case  of  illness  or  unavoidable 
absence,  the  cause  wher^f  shall  be  entered  on 
the  ininotee  of  the  court,  it  shall  be  lawful  for 
the  judge  appolMed  to  hold  any  court  under 
this  act,  or,  m  case  of  the  inability  of  the  judge, 
for  the  Lord  Chancellor,  or,  where  the  whole 
or  greater  part  of  the  district  is  within  the 
Duchy  of  Lancaster,  for  the  Chancellor  and 
Council  of  the  duehy,  to  appoint  some  other 
person,  who  shall  have  practised  as  a  barrister 
at  law  for  at  least  three  years  then  last  past,  to . 
act  as  the  deputy  of  such  judge  during  such 
illness  or  nnavoidable  absence ;  and  it  shall  • 
also  be  lawful  for  the  judge,  with  the  approval 
•Cike aaid  dwit^iw  Mr  CfaaBMllor  and  Coun- 
cil to  appoint  a  deputy,  who  shall  have  prac- 
tised as  a  barrister  at  law  for  at  least  three 
years  then  last  past,  to  act  for  him  for  any 
tiiMe  or  times  not  exet eding  in  the  wliole  two 
ealisidar  months  in  any  consecative  period  > 
of  t^velve  calendar  months;  and  every  de- 
puty so  apjiointed,  during  the  time  for  which 
ne  shall  be  so  appointed,  shall  have  all  the 
powers  and  privileges  and  perform  all  the 
duties  of  the  judge  for  whom  he  shall  have 
have  been  so  appointed. 

14.  Judges  may  act  as  justices  if  in  the  com*  . 
mission  of  the  peace.  ^ 

15.  Commiss  oners  of  treasury  to  appoint 
treasurers. 

C^erit  of  the  Court. 


i'dr.That  in  every  district  into  which  any 
county  shall  be  divided  under  the  authority  of 
thi^  act  there  shall  be  a  clerk,  who  shall  be  an 
attonwf  of  one  of  her  Majesty's  superior  courts 
ol ,  jpommon  law  at  Westminster,  or  the  CouH 
of  Common  Pleas  at  Lancaster,  and  whom  the 
judge  appointed  to  hold  the  court  in  that  dis*  ' 
trict  shau  be  empowered  to  appoint,  and  in  case 
of  inability  or  misdemeanour  to  remove;  and  ^ 
until  otherwise  directed  by  her  Majesty,  with 
the  advice  of  her  privy  council,  every  such  clerk 
shall  be  paid  by  lees  as  herein-after  provided; 
and  in  cases  requiring  the  same  such  assistant 
clerks  as  may  be  necessary  shall  be  provided ' 
and  piitd  by  the  clerk  of  the  court. 

17.  That  it  shall  be  lawful  for  the  clerk  of' 
any  such  court  (with  the  approval  of  the  judbe) 
to  appoint  from  time  to  time  a  deputy,  quaHned ' 
to  be  appointed  derk  of  the  said  co^irt,  to  act  for 
him  in  the  ofiice  of  clerk  of  the  said  court  at  any 


au 
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tuDfl  vAxen  be  shsdl  be  prevented  by  illness  or 
unavoidable  absence  from  actinf<  in  sucb  office, 
and  to  remove  sacb  deputy  at  his  pleasure ;  and 
such  depntv  while  acting  under  such  appoint- 
ment ehaU  have  the  like  powers  and  privileges, 
and  be  subject  to  the  like  provisions,  duties, 
and  penalties  for  misbehaviour,  as  if  he  were 
the  clerk  of  the  said  court  for  the  time  being. 

18.  That  the  clerk  of  each  court,  with  such 
assietant  clerks  as  aforesaid  in  cases  requiring 
the  same,  shall  issue  all  summonses,  warrants^ 
precepts,  and  writs  of  execution,  and  register 
aU  orders  and  judgments  of  the  said  court,  and 
keep  an  account  of  all  proceedings  of  the  courts 
and  shall  take  charge  of  and  keep  an  account  of 
all  court  fees  and  fines  payable  or  paid  into  court, 
and  of  all  monies  paid  into  and  out  of  court, 
and  shall  enter  an  account  of  all  such  fees, 
fines,  and  monies  in  a  book  belonging  to  the 
court,  to  be  kept  by  him  for  that  purpose,  and 


32.  Commissioners  of  treasusy  to  disect  how 
the  accounts  shall  be  kept 

33.  Accounts  to  be  audited.    25  6.  3.  c.  52. 

34.  Clerk  to  send  to  commifisioners  of  andit 
particulars  of  charge. 

35.  Accounts  mien  audited  to  be  sent  to 
treasury. 

.  36.  Treasurer  to  provide  a  court  house. 
37.  Pri«ons  for  fraudulent  debtors  may  be 
provided.    5  &  6  Vict.  c.  98. 
3d*  Power  for  purchasing  land. 

39.  Treasurer  empowered  to  borrow  money. 

40.  General  fund. 

41.  Property,  of  certain  courte  to  vest  in  the 
treasurer  of  the  county  court. 

42.  Pk-ovisions  for  outstanding  liabilities. 

43.  Clerk  to  have  charge  of  the  courts. 

Holding  Courts, 


44.  That  the  judge  of  each  district  shall  ai- 
.u»u  >*^.«.  *:.«»' 4.^  ;;»«  «♦  -,,-.1*  »';•«««  ...i^ all  tend  and  hold  the  county  court  at  each  place 

in   Tu«*  ♦!,-  «i-,i,  ^f  ♦!,-.  ^^^^  .Kail  «^4     PO»e»  »<>  ^^^^  »  ^0"^  shall  be  holden  in  every 

'^  ^./^r^nt^n  J^.Zfn^ShI:o1.rki^  «"d  notice  of  the  daya  on  which  the 

??•  !?!i  !r!^  Pm^' ^i?!Ji'l'S'  court  ahaU  be  holden  shaU  be'  put  «p  in  some 


of  any  such  court,  or  the  partner  of  such  clerk, 
or  a  person  in  the  service  or  employment  of 
any  such  clerk  or  of  fats  pafrtaer,  shall  aecept 
the  office  of  treasurer  of  tKidi  court,  or  in  any 
manner  act  for  the  trea&urer)  or  who»  being  the 
treasurer  of  any  such  courts  or  tka  partner  a£ 
any  such  treasurer,  or  a  person  in  the  service 
or  employment  of  any  sucn  treasurer  or  of  his 
partner,  shall  accept  the  office  of  clerk  in  the 
execution  of  this  act,  or  f hall. in  any  manner 
aet  for  such  clerk,  and  also  evary  clerk  of  any 
such  court  who  shall  be,  by  himself  or  his 
partner,  or  in  any  way^  directly  of  indirectly, 
concerned  as  attorney  or  agent  for  any  party  in 
any  proceeding  in  the  said,  oourt,  shall  for 
every  such  offence  forfeit  and  pay  the  sum  of 
50/.  to  any  person  who  shall  sue  for  the  same 
in  any  of  her  Majesty's  Coui^s  of  Record  at 
Westminster,  or  in  the  Court  of  Common  Pleas 
at  Lancaster,  by  action  of  debt  or  on  the  case. 

Miscellaneous  Prof^isions, 

21.'  Appointment  of  bailiffs. 

22.  Duties  of  the  bailiffs. 

23.  Provision  for  clerks,  balli%^  and  officers 
of  courts  of  requests. 

24.  Treasurer,  clerk,  and  officers  to  give  se- 
curity. 

.  25.  Fees  to  be  taken  according  to  schedule. 

26.  Judges  to  be  paid  by  salaries  not  exceed- 
ing 1,200/.  a  year. 

27.  Compensation  for  persons  whose  emolu- 
ments will  oe  diminished. 

28.  Salaries  may  be  substituted  for  fees  with- 
out compensation. 

29r  Fees  and  fines  to  be  accounted  for  to 
tfeaswer. 

30.  Treasurers  to  settle  clerk's  accounts. 

31.  Treasurer  of  the  court  to  account. 


put  up  1 
conspicuous  place  in  the  court  house  and  in 
the  office  of  the  clerk  of  the  court,  and  no  other 
notice  thereof  shall  be  needed ;  and  whenever 
any  day  so  appointed  for  holding  the  eouit 
shall  be  alterea»  notice  of  such  intended  altera- 
tion, and  of  the  time  when  it  will  tidce  effect, 
shall  be  put  up  in  some  conspicuous  place  in 
the  court  house  and  in  the  clerk's  office. 

45.  Process  of  the  court  to  be  under  seaL 

Jmrisdiction, 

46.  That  all  pleas  of  personal  actiona,  vhere 
the  debt  or  damage  claimed  is  not  more  than 
20/.,  may  be  holden  in  the  county  court,  widi- 
out  writ ;  and  all  stich  actions  mrought  in  the 
said  court  shall  be  heard  and  determined  in  a 
summary  way  according  to  the  provkiottt  oi 
this  act :  provided  always,  tiiat  the  coart  ah^ 
not  have  cognisance  of  any  action  in  which  the 
title  to  any  corporesd  or  incorporeal  heredltft- 
ments,  or  to  aiy  toU,  fair^  market,  or  franchise, 
shall  be  in  quesKibn^off  ia  which  the  validity  of 
any  demise,  brf«est^  or  limitatba  unda-asy 
wiU  or  settlement  may  be  disputed. 

Mbde  of  proceeding . 

47.  lliat  the  plaintiff  in  any  suit  to  be 
brought  under  this  act  shall  enter  in  the  office 
of  the  clerk  of  the  court  a  plaint  in  wiiting, 
stating  the  names  and  the  last  known  places  of 
abode  of  the  parties,  and  the  substance  of  the 
action  intended  to  be  brought,  every  one  of 
which  plaints  shall  be  numbered  in  every  year 
according  to  the  order  in  which  it  shall  be 
entered ;  and  thereupon  a  sununone,.  bearinc 
the  number  of  the  plaint  on  the  margio  (lierec»f» 
shall  be  issued  under  the  seai  of  the  couft  ac« 
cording  to  auch  form,  and  be  aonred  on  tke 
defendant  so  many  days  before  the  day  oa 
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wydi  ihb  eomt  thdll  be  hMtn  at  tkrhich  the 
caoae  is  to  be  tried  as  shall  be  directed  by  the 
rules  made  for  regnlatioj^  the  practice  of  the 
court  as  herein-afker  provided ;  and  delivery  of 
such  summons  to  the  defendant,  or  delivery 
thereof  to  his  wife  or  servant,  or  any  inmate  at 
his  usual  place  of  abode,  trading,  or  dealing, 
shall  be  deemed  good  service,  and  no  misnomer 
or  inaccurate  description  of  any  person  or  place 
in  any  such  plaint  or  summons  shall  vitiate  the 
same,  so  that  the  person  or  place  be  therein 
described  so  as  to  be  commonly  known » 

48.  That  such  summons  may  issue  in  any 
district  in  which  the  defendant  or  one  of  the 
defendants  shall  dwell  or  carry  on  his  business 
at  the  time  of  the  action  brought,  or  by  leave 
of  the  court  for  the  district  in  which  the  plain- 
tiff resides,  in  any  district  in  which  the  defend- 
ant or  one  of  the  defendants  shall  have  dwelt 
or  carried  on  his  business  at  some  time  within 
six  calendar  months  next  before  the  time  of  the 
action  brought. 

49.  Iliat  aiiy  summons  or  other  pfbcess 
which  under  this  act  shall  be  required  to  be 
served  out  of  the  district  of  the  court  from 
which  the  same  shall  have  issued  may  be  served 
by  the  bailiff  of  any  court  holden  under  this 
act  in  any  part  of  England,  and  such  service 
shall  be  as  valid  as  if  the  same  had  been  made 
by  the  bailiff  of  the  court  out  of  which  such 
summons  or  other  process  shall  have  issued 
within  the  jurisdiction  of  the  court  for  which 
he  acts.  " 

50.  That  service  of  any  summons  or  other 
process  of  the  court  which  shall  require  to  be 
served  out  of  the  district  of  the  court  may  be 


work  as  a  aervan^  in  the  sMue  oaumer  « if  h* 

were  of  full  age^ 

53.  Thatt&jurisdictioQofthecoaiiljeoiurt 
under  this  act  sihall  extend  to  the  recovery  of 
aay  demand,  not  exceeding  the  sum  of  2<M., 
wluch  is  the  whole  or  w»xi  of  the  baknee  of  a 
larger  demand  or  of  the  unliquidatod  halawae 
of  a  partnership  account,  or  the  amount  or 
part  of  the  amount  of  a  distributive  share  under 
an  intestaev)  or  of  any  legacy  under  a  will : 
Piovidedb  tkftt  whenever  an  exeeutor  w  admi* 
nistrator  shall  be  sued  for  a  k^acy  or  a  dictn* 
bntive  share  under  an  intestacv»  and  it  shall 
appear  by  the  oath  of  the  defendant  that  there 
are  no  assets  at  his  disposition  applicable  to 
the  payment  of  the  same,  the  judge,  if  he  shall 
think  fit  on  taking  all  the  case  into  considera* 
tion,  mav  order  diat  the  action  proceed  bo  fur- 
ther in  inat  court. 

54.  That  it  shall  be  lawful  for  any  executor 
or  administrator  to  sue  and  be  sued  in  aay 
court  holden  under  this  act  in  like  manner  as 
if  he  were  a  party  in  his  own  right  and  judff- 
ment,  and  execution  shall  be  such  as  in  the 
like  case  would  be  given  or  issued  in  any  su* 
perior  court. 

65.  That  no  privilege  shall  be  allowed  to  any 
person  to  exempt  him  from  the  jurisdiction  of 
any  court  holden  under  this  act. 

56.  That  where  any  plaintiff  shall  have  any 
demand  recoverable  under  this  act  against  two 
or  more  persons  jointly  answerable,  it  shall  be 
sufficient  if  any  of  such  persons  be  served  with 
process,  and  judgment  may  be  obtained  and 
execution  issued  against  the  person  or  persons 
so  served,  notwithstanding  that  others  jointly 


proved  by  affidavit,  purporting  to  be  sworn  |  liable  may  not  have  been  served  or  sued,  or 

before  any  judge  of  a  county  court,  or  before  a  1  may  not  be  within  the  jorisdietion  of  the  wort ; 

master  extraordinary  in  chancery,  and  the  fee  asd  every  such  penon  a^mist^hom  jo^jment 

for  taking  such  affidavit  shall  not  be  more  than 

Ii„ and  shall  be  costs  in  the  cause;  and  in 

every  case  of  the  unavoidable  absence  of  the 

baiiuFby  whom  any  summons  or  other  process 

of  the  court  shall  have  been  served^  the  service 

of  such  summons  or  other  process  may  be 

proved,  if  the  judge  ahaU  think  fit,  in  the  same 

manner  as  a  summons  served  out  of  the  district 

of  the  court,  but  without. additional  charge  to 

either  of  the  parties  to  the  suit^ 

Jtirisdiction  of  courts 

51.  That  it  shall  not  be  lawM  fear  any  pkd»' 
tiff  to  divide  any  causeof  actk»forlh*pvrpose 
of  bringing  two  or  more  soiCs  in  HOf  of  the 
said  courts,  but  any  plaintiff  baring  eause  of 
action  for  more  than  202.,  for  which  a  plaint 
might  be  entered  under  this  act  if  not  for  more 
than  20/..  may  abandon  the  excess,  and  there«* 
upon  the  pluntiff  shaH,  on  proving  his  case, 
recover  to  an  amount  not  exceeding  20/. ;  and 
the  judgment  of  the  court  upon  such  plaint 
ahafi  be  in  foil  discharge  of  all  demands  in  re- 
spect of  such  cause  of  action,  and  entry  of  the 
judgment  shaU  be  made  accordingly. 

52.  That  it  shfdl  be  kwful  for  any  person 


shaU  hare  been  obtained  under  this  act,  and 
who  shall  have  satisfied  such  judgment,  shdl 
be  entitled  to  demand  and  recover  in  the 
coun^  court  under  this  act  contribution  fh)m 
any  other  person  jointly  liable  with  him. 

57.  That  the  judge  of  the  county  court  shall 
bet^e  sole  judge  in  all  actions  brought  in  the 
said  court,  and  shall  determine  all  questions  as 
well  of  fact  to  of  law,  unless  a  jury  shall  be 
summoned  as  hefeni*after  mentioned. 
Jury  in  cases  above  5l. 
56.  That  in  all  actions  where  the  amount 
claimed  shaU  exceed  &ye  pounds  it  shall  be 
lawful  for  the  phuntiff  or  deftndant  to  reqiure  a 
jury  to  be  siimmoned  to  Ury  the  said  action: 
ana  in  all  actions  where  the  amount  claimed 
shaU  not  exceed  five  pounds  it  shaU  be  lawful 
for  the  judge  in  his  discretion,  on  the  applica* 
tion  of  either  of  the  parties,  to  order  that  such 
action  be  tried  by  a  jury;  and  in  every  case 
such  jury  shaU  be  summoned  according  to  the 
provisions  herein-afwr  contained;  Provided 
always,  that  the  party  requirmg  a  jury  to  be 
summoned  shaU  give  to  the  clerk  of  the  courts 

*««,  ..  .««*  ^  «.«r.«  *^.  — ^  I or  kave  at  his  office,  such  notice  thereof  as 

wider  the  ege  of  21  years  to  prosecute  aily  smt  shaU  be  directed  by  the  rules  made  for  regu- 
in  any  coori  holden  under  tins  act  for  any  sum  llating  the  practice  of  the  court  as  henm-after 
of  modey  noC  greater  than  20/.,  which  may  be  provSed ;  and  the  said  cUrk  shall  c«Me  notoos 
due  to  bim  for  wages  or  |neeft-#ork,  or  for  { of  sisdt  demand  of  a  jury,  nade  either  by  Um 
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plaintiff  or  defendant,  to  be  commonicated  to 
ttie  other  party  to  the  said  action  either  by  poet, 
or' by  caonng  the  same  to  be  delivered  at  his 
nsuid  place  of  abode  or  banneee ;  but  it  shall 
not  'be  necessary  for  either  party  to  prove  on 
the  trial  that  such  notice  was  communicated  to 
the  other  party  by  the  clerk. 

59-  That  every  party  requiring  any  jury  to 
be  summoned  shall  at  the  time  of  giviiHC  the 
said  notice,  and  before  he  shall  be  entitled  to 
have  such  jury  summoned,  pay  to  the  cl^rk 
of  the  court  the  sum  of  6#.  for  payment  of  the 
jury,  and  such  sum  slmll  be  consiaered^as  costs 
in  the  cause^  unless  otherwise  ordered  by  tbfl 
judge.  • 

60.  Who  shall  be  jurors. 

61.  That  whenever  there  are  any  jury  trials 
^ve  jurymen  shall  be  impannelled  and  sworn,  as 
occasion  shall  require,  Co  give  thc^*  verdicts  in 
the  causes  which  shall  be  brdugikt  before  them 
in  the  said  court,  and  bdn^'once  ^worn  shail 
not  need  to  be  re-sworn  In  each  trial ;  ahd 
either  of  the  parties  to  any  such  cause  shall  be 
entitled  to  his  lawful  challenge  ag^n'st  all  or 
any  of  the  said  jurors  in  like  manner  as  he 
would  be  entitled  in  any  supenorcottt^.  ' 

Trial,  evidenc^^  *^^:<jfi  ^,^i         '  - 

62.  That  on  the  day  in  that  p^^f  i)pLm^4,HX 
the  summons  the  pl^daiiflT  shall  sn)|^r  in  court 
VpL  peraon,  or  by  some  person. pnn^^  bflb^lff  an^ 
Itoeupon  the  defendai^  shall  be  requined,  by 
himsdf  or  bysom^  person  on.^his  .oehaiiC  rto 
answer  such  jplaint  \  a^d  omansn^r-beiAg  niaaB 
in  court  the  judge  shall  pri>qe?d  hi  .a  SHmmary 
way  to  try  the  cause  and  g^e  judgment^  ,wlth* 
out  further  pleading  or  fwmal  JQiKlder  of.i^suei 
.  63.  That  no  evi<u»noe  ahall  oe  ;giv^n,.by  \h» 
plaintiff  on  the  trial  of  any  each  cav^eaiS  ^forc^ 
said  of  any  demand  or  cause  of  action,  except 
such  as  shall  be  stated  in  the  summons  hereby 
directed  to  be  issued.  ..    .    .  • 

\  64.  That  any  defendant  10  aTiyf<nirt' holdup 
under  this  act  shall  be  aUowea|t9  jiet  off  an^ 
debt  or  damage  claimed  or  recoverable-^  .him 
from  the  plaintiff,  or  to  set  up  .W  way ,  of  djs-r 
fence  and  to  claim  and  have  thie  benefit  of  any 
leffal  tender,  or  any  statute  of  jj^nit^Qps^ ,  en: 
ofhis  dischai^e  under  any  atatute  relating  tp 
bankruptf,  or  anv.act  for  relief  of  insolvent 
debtors :  Provided  always,  that  no  such  set*off 
or  defence  shall  be  admitted  without  the  con*- 
sent  of  the  pluntiff,  unless  such  notice- thereof 
as  shall  be  directed  by  the  rules.made  for  r^gur 
lating  the  practice  of  the  court  shall  havs^  been 
given  to  the  clerk  of  the  court ;  and  in  eHry 
case  in  which  the  practice  of  the  court  shall  re-~ 
quire  such  notice  to  be  given,  the  clerk  of  the 
court  shall,  as  soon  as  conveniently  may  be 
after  receiving  such  notice,  communicate  the 
iame  to  the  pUmitiff  by  the  post,  or  bv  causing 
the  same  to  be  delivered  at  his  usual  place  of 
abode  or  business ;  but  it  shall  not  be  necessary 
for  the  defendant  to  prove  on  the  trial  that  such 
notice  was  oommunicatted  to  the  plaintiff  by  the 
detrk. 

65.  That  the  Judge  may  in  any  case,  with 
the  eonsent.of  both  parties  to  the  suit,  order 
tiw  same  and  all  other  matters  in  dispute  be- 


tween such  parties  to  be  referred  to  arbitration, 
in  such  manner  and  on  such  terms  as  he  shall 
think  reasonable  and  just ;  and  such  reference 
shall  not  be  revocable  by  either  party,  except 
by  consent  of  the  judge ;  and  the  award  of  the 
arbitrator  or  arbitrators  or  umpire  shall  be  en- 
tared  as  the  judgment  in  the  cause,  and  shsIP 
be  as  binding  and  effectual  to  all  intents  as  if 
given  bv  the  judge:  Provided  that  the  judge 
may^  if  imb  think  fit,  set  aside  any  saoh  award  so 
given  as  aioresaid,  or  may,  with  the  consent  of 
both  partiea,  aforesaid,  revoke  the  reference,  or 
order  anothtM:  reference  to  be  made  in  the 
t^anaer  aforesaid. 

r  '  '  Rules  of  practice. 
661  TOat'five  bf  the  judges  of  the  superior 
courts  of  common  law  at  Westminster,  includ- 
ing the  Lord  Chief  Justice  of  the  Court  of 
Qaee>n's  Bench,  the  Lord  Chief  Justice  of  the 
Common  Pleas,  and  the  Lord  Chief  Baron  of 
the  Colirt'  tff  Exchequer,  or  two  of  the  said 
chiefs  alt  the  least,  shall  have  power  to  make 
and  is^ue  all  the  general  rules  for  regulating 
the  practtce  and  proceedings  at  the  county 
cOhrCs  holden  under  this  act,  and  also  to  frame 
forms'  for  ^very  proceeding  in  the  said  courts 
for  which  they  shall  think  it  necessary  that  a 
fok'm  be-  provided,'  and  also  for  keeping  all 
books;  ehtrfes,  and  accounts  to  be  kept  by  the 
clerkstyf  the  said  courts,  and  from  time  to  time 
to  altei-  any  Such  rule  or  form ;  and  the  rules 
so  made,  and  the  forms  so  fnLmed,  shall  be  ob- 
served tod  ui»^^  ih  aO!  the  courts  holden  under 
till*  adt :' PhJvtdM  always,  that  such  rules 
shall  b^.in 'accordance  with  the  provisions  of 
thjs  act  7  ant}  iii'^ny  case  not  expressly  pro- 
vided fofiher^;  or  bv  the  baid  rules,  the  ge- 
nc<^'  prindplfci  of  practice  in  the  8i]q>erior 
courts  of  cotti^bn  law  hiay  be  adopted  and  ap* 
plieU,  at  ttie  aisd-etjon  of  the  judges,  to  actions 
artdjph)creeding8  Iri 'their  several  courts. 
"  (ST-  That'if  uptttt  Ifhc  day  of  the  return  of  any 
sammon^,  or  ttt  kny  continuation  or  adjourn- 
ment of  the  said  court,  or  of  the  cause  for 
whidi  the  sai4 summons  shall  have  been  issued, 
the  plaintiff  shffll' 'hot  appear,  either  in  person 
or  by  some  other  pej^son  on  his  behalf,  thf 
cause  shall  be  struck  out;  and  if  he  shall  ap- 
pear, but  shall  Ti6\  make  proof  of  his  demand 
to  the  satisfaction  orthe  court,  it  shall  be  law- 
ful for  the  judge  to'itohsuit  the  plaintiff,  or  to 
give  judgment  for  the  defendant,  and  in  either 
case,  where  thedef^dant  personally  or  by  some 
one  dulv  authorised  oh  his  behdf  shall  appear 
And  shall  not'  admit  the  demand,  to  award  to 
the  defendant,  by  way  of  costs  and  satisfaction 
for  his  trouble  and  attendance,  such  sum  as 
the  iudge  in  his  discretion  shall  think  fit,  and 
such  sum  shall  be  recoverable  from  the  plain- 
tiff by  such  ways  and  means  as  any  debt  or 
damage  ordered  to  be  paid  by  the  same  court 
can  be  recovered :  Provided  always,  that  if  the 
plaintiff  shall  not  appear  when  celled  upon,  and 
the  defendant,  or  some  one  duly  authorised  on 
his  behalf,  sball  appear  and  admit  the  cause  of 
action  to  the  full  amount  claimed,  the  ooart,  if 
it  shall  think  fit,  may  proceed  to  give  judgment 
as  if  the  pfauntiff  had  appeared. 
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6a.  ThatifonlhedayionamediQtlie«aQK»f}iidfee  of  the  coanty  court  shall  wiKpUy  and 


noiu,  or  at  any  continuation  or  udjofBii  iiiMirti 
of  the  coiin  or  cause  in  wluch  tlie  siitaiwms 
was  iwned,  the  defendant  shall  &ot->«^Kar, 
either  personally  or  by  tfOkne  im  In  hSsTMialf, 
or  sufficiently  exeuse  liis  «bBenc«,  or  shall  ne- 
gleet  to  answer  when  called  in  court,  Um  jnd^e, 
opon  due  proof  of  service  of  ih^  summons,  may 
proceed  to  the  hearing  or  trial  of  the  causa  on 
the  psrt  of  the  plaintiff  only,  and  the  judgment 
therenpon  shall  be  as  valid  as  if  both  paities 
had  attended :  Provided  also,  that  the  judge  in 
any  such  case,  at  the  same  or  any  Subsequent 
court,  may  set  aside  any  judgment  so  gH^Miin 
the  absence  of  the  defendant,  and  the  execution 
thereupon,  and  may  grant  a  new  trial  of  the 
cauee,  upon  such  terms  as  to  payment  of  costs, 
pvingf  security  for  debt  or  costs,  or  such  other 
terais  as  he  may  think  fit,  on  sufficient  cause 
Jjhown  to  him  for  that  purpose. 

69.  That  the  jud^e  may  in  any  case  make 
orders  for  granting  time  to  the  plmntiff  or  de- 
fendant to  proceed  in  the  prosecution  or  defence 
of  the  suit,  and  also  may  from  time  to  tame  ad- 
joura  any  court,  or  the  hearing  or  further  hear- 
ing of  any  cause,  in  such  manner  as  to  the 
judge  may  seem  fit. 

.  70.  That  it  shall  be  lawful  for  the  defendant 
m  any  action  brought  under  this  act,  within 
«uch  time  as  shall  be  directed  by  the  rules  made 
for  regulating  the  practice  of  the  court,  ta  pay 
into  court  such  sum  of  mouey  as  h^  ahsiU  think 


corruptly  give  false  evidence  shall  be  deemed 
guHtyoffittjury. 

9^3.  TdH  either  of  the  parties  to  the  suit  or 
any  dA<tfr  ^oceeding  under  this  act  may  obtain, 
at  thA  office  of  the  clerk  of  the  court,  sum« 
mon^s  Uf  witnesses,  to  be  served  by  one  of  the' 
bailiffi  c^the  court,  with  or  without  a  clause 
requiring  the  production  of  books,  deeds, 
papers,  and  writings  in  their  possession  or 
coBtrc^,  and  in  any  such  summons  any  number 
of  names  may  be  mserted; 

74.  Penalty  on  witnesses  neglecting  sum-- 
uions.  ■      • 

75.  Fines  how  to  bo  enforced  and  accounted^, 
for.         . 

Costs  and  judgment, 

76.  That  all  costs  of  any  action  or  proceeding 
in  the  court  not.  herein  otnerwise  provided  iojr. 
shall  be  paid  by  or  apportioned  oetween  tht 
parties  in  such  manner  as  the  judge  shaU  titink 
fit,  and  in  default  of  any  special  direction  shalT 
abide  the  event  of  the  action,  and  ezecutioft 
may  issue  for  the  recoverv  of  any  such  costs  inr 
like  manner  as  for  any  aebt  adjudged  m  the* 
said  court 

77.  That  every  order  and  judgment  of  an/' 
court  holden  under  this  act,  except. as  hereinr 
provided,  shall  be  final  and  condusive  between 
the  parties,  but  the  judge  shall  have  power  to 
nonsuit  %h«  plaiMiff  in  every  caae  in  which 


afunsatisfactionrorthe  aimVd'oTAe plai^^^      1?^!^**!^  P5P^^  1^" ^^ ^ P?",^ J*^  T 
together  with  the  costs  inburrcd.hy^te  pJwntTff '  *!*¥**« '*^«^  ^  ^^^'  °'  defendant  t»  the 


up  to  the  time  of  such  paym;^!^ ;  an^  notice  of 
such  payment  shall  be  ooinmuniQajted  by  tlw 
clerk  of  the  court  to  the  plauitiflfby  p9St,'  pvhy^ 
causing  the  same  to  be  delift'er^d-  at  hfa  uaual 
place  of  abode  or  businesa  j  ^and  the  sa^d  sum 
of  money  shall  be  paid  to  theplamtiff^  and  all 
proceedings  in  the  said  action  shallbeatayedi; 
unless  the  plaintiff  shall,  within  sucj^^  time/as 
fchall  be  directed  by  the  ruleijmade  for, regulat- 
ing the  practice  of  the  court,]  ^ifiP^i^if  to  the 
clerk  of  the  court  his  intention  to  proceed  toi 
the  remainder  of  the  denwpd  dainsetl,  and  in 
snch  case  the  action  ahfi^  .proceed  as  if  the 
plaint  had  originally  been  entered  for  such  re- 
mainder onlv:  Provided  always,  that  if  the 
plaintiff  shall  recover  no  fu^her  suin  in  the'  ac^ 
tion  than  shall  have  beei^fo  paid  into  court^ 
the  plaintiff  shall  pay  to  the  defendant  the  costs 
incurred  by  him  m  the  said  action  iafteir  such 
payment;  ^d  such  costs  shall  be  settled l)y  the 
court,  and  shall  be  recoverable  by  the  defendant 
uy  such  ways  and  means  as  any' debt  niay  lie 
recovered  in  the  said  court. 

•    Evidence  of  parties,  4'C. 

71.  That  on  the  heiaring  or  trial  of  any  action 
or  un  any  other  proceeding  under  this  act  the 
parties  thereto,  their  wives  and  agents,  and  all 
other  persona  may  be  examined  upon  oath,  or 
solemn  affirmation  in  those  cases  in  which 
persons  are  by  law  allowed  to  make  aflSrmation 
instead  of  making  an  oath,  to  be  administered 
hy  the  proper  officer  of  the  court. 

72.  That  every  person  who  in  any  examina- 
tion upon  oath  or  solemn  affirmation  before  any 


judgmehl  of  ihe  court,  and  shaU  also  in  everv 
casewhi^tever  have  ^Ihe  power;  if  he  shall  think 
fit 'to  ord^r'  a  n^^  td»i  to  be  had  upon  such 
tertne  aa^h6^  shall  think  reasonaUe,  and  in  the 
meahtiaae  to  ^ta^  the  proceedings. 

^.1 , .  fi&mf^  4^ plaint  to  superior  court,  , 

78.  That  no  plaint  entered  in  anv  court 
hmaen  under  ihh  act  shall  be  removed  ot  re-- 
mbvi4)!e  iirom  the  eaid  court  into  any  of  her 
Mbjesty'iB  feUfierior  courts  of  record  at  Wcst^ 
minater,'or  into  the  C^ourt  of  Common  Pleas  at 
Lancaster,  by  any  writ  or  process,  unlets  the 
debt  or  •damage  claimed  shall  exceed  5/.,  and 
then  only  by  leave  of  a  judge  of  one  of  the  su- 
perrbr  courts  of  common  law  at  Westminster,, 
or  the  Cburt  of  Common  Pleais  of  the  County 
Palatine  of  I^ancaster,  ahd  upon  audi  terms  at 
tb  payinent  of  coats,  giving  security  for  MA  or 
cb'sts'  dr  sttfeh'oAfeIr  terins  as  he  shall  thiidc  fit. 

.   .  Ado(\caies  and  fees. 

79*  That  no  barritter,  attorney,  or  other  per* 
son,  except  l^  leav^of  the  judge,  shall  bo  en« 
titled  to.  be  hctiird  to  ai^gue  any  question  as 
counsel  or  advocate  for  any  other  person  in  aay 
procieeding  in  ady  court  holden  under  this 
act ;  and  no  person,  not  being  an  attorney  ad- 
mitted to  one  of  her  MueaW's  superior  oourtft 
at  Westminster,  or  to  the  Court  of  Common 
Pleas  at  Lancaster,  shall  be  entitled  to  have  or 
recover  any  sum  of  money  for  appearing  or 
acting  on  behidf  of  any  other  person  in  the  said 
court ;  and  no  attorney  shallbe  entitled  to  IviVe 
or  recover  therefore  any  sum  of  mooeyi  or  *  "^ 
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tike  debt  o^  dami^e  daimed  shaiXl  be  more  than 
408,,  or  to*  have  or  recover  more  tban  lOt.  for 
bu  lees  aod  ooete,  imlees  the  debt  or  damage 
oaimed  shall  be  more  than  6/.,  or  more  than 
15««  In  any  case  within  the  aummaiy  jurisdic- 
tion ipven  by  t^i  act ;  and  in  no  case  shall  any 
'  fee  exceeding  U.  Zt,  6d,  be  allowed  for  emplov- 
ing  a  barriflter  ta  counsel  in  the  cause ;  and  the 
ifffxyi^^A  of  employing  a  barrister  or  an  attome v, 
^mr  by  plaintiff  or  defendant,  shaU  not  be  a!- 
lowed  on  taxation  of  costs  in  the  case  of  a 
pluntiff  where  less  than  5/.  is  claimed,  or  in  the 
case  of  a  defendant  where  less  than  5/.  as  re* 
covered*  or  in  any  case  unless  the  judge  shaB 
o&erwise  order. 

80.  That  the  judge  may  make  orders  coia* 
ceming  the  time  or  tknes  and  by  what  instal- 
arats  any  debt  or  daoiagea  or  coats  for  which 
jndgmeat  shall  be  obtained  in  the  siaid  comt 
shau  be  pai4  snd  ijl  auch  ttoiues  shall^  paid 
iaiooonrt. 


COUNTY  COUAT  JUmSDKITlON. 


Jb  tkeEdiior^th^Leg^Obmrtm'* 

A  party  having  a  debt  due  to  him  aptcosdiag 
40f .  rsdaees  hii  demaad  «m1  Mage  an  action 
itttkecMuily  wmt  for  ana  part  of  Hm  ddM, 
aadhafuifif  vseovieredlha  same  wilir  espanaea, 
bsian  a  secimd  aation  ^  ifae  aMssi,  «pon 
vhiekit  is  oenteiidad  tbat^amtlC  iiad  waivod 
kia  light  to  vacofw  tiie  balance  by  deetiiig 
to  prmed  in  tiie  emuMf  oaurt}  the  anawer  ia, 
tiMt  where  tiM4laHBand  M  for  goada  aoM  at  di^ 
hnat  tiflsea  nbthiiig  is  saare  coasnon  than  for 
a  psr^  to  aplit  the  dabt,  aodtena^  twmwmti 
M  int  awn,  to  Mog  aMSher  aatiesi  foe  tiie 
remainder,  in-foel  it  ia  adnwStod  by^joaa  of  tlia 
officers  of  the  oourt  to  be  a  comaaon  practioe. 

On  searching  the  eaasa  there  appear  to  be 
Wm  daasas  <xf  a1iwiitiiLS>  one  aet  vdatiBg  to 
aawto  df  sai|naats^  where  ppaftsion  ia  generaUy 
flsade  by  the  atstute  cseatMg  tiie  eoart»  tlHit  a 
niaintiff  mi^  reduee  liia  deamMl  to  die  sum 
iiaaitod  to  be  recoverad  liy  the  act;,  if  he  aban- 
dons tike  excess ;  the  ather  awlhonlies  tend  to 
dKnr«  Ihsit  in  a  cottBly  cmnrt  a  plaintiff  •eawHit 
spit  an  emHre  debt  ewraediiy  4te,  or  hkiiiy 
aelcBOwladga  a  part  ao  aa  to  bring  the  debt 
wiliwi  the  juriadietion  of  the  covt. 

It  ia  aubmittod,  thai  wfaare  atradeenan  de- 
ttren  a  biU  for  goods  aold  at  vanraa  timaa  to 
an  aaiaant  exceeding  4at. ;  it  ia  bat  one  claim 
made  in  one  bill,  and  therefore. an  entire  debt; 
but  on  the  other  hand  it  is  contended  that  a 
demand  aan  be  split  and  the  whe\e  recovered 
ia  the  eovm^  court,  provided  that  no  single 
artiele  of  the  gooda  aold,  oonstitnting  the  debt, 
cxeeaded  ia  value  40s. 

This  oeitainly  appears  an  ingenioos  mode  of 
ooatiag  ^e  jnnsdiction  of  the  snperior  oonrta, 
foaaded,  t  prssome,  on  Mr.  Justice  Colerid^^e 
iadgaMBt  in  Nemfe  v.  EOu,  21  Law  J.  RepOTts, 
K  8.  Qaeen'a  Bench,  339 1-^"  That  there  ia  no 
naotfsBiiaefaisf  in  allowiag  a  pkinliff  to  split  his 
dsmaada  thaa  now  exisuin  the  aaperior  courts, 
wlMrs,  if  ao  Coort  of  Re^oeato  Act  interferes, 
a  pai^  vho  is  vexaliaoa,  taay  bring  aa  maay 
40f .  aeHaaa  as  he  pleases.*'  B.C. 


ANNUAL   REPORT   OF  THE   LAW 
AMENDMENT  SOCIETY. 

YovB  council  have  now  for  the  third  time  to 
report  to  the  society  their  views  of  its  atste  and 
prospects.  ,  

Our  numbers  have  continued  to  iaerease. 
In  our  last  annual  report,  though  we  were  sUe 
to  announce  a  conmerable  accession  of  mem- 
bers, we  were  obliged  to  add,  that  our  recmits 
were  principally  from  the  ranits  of  the  lew: 
however  much  we  are  pleased  at  lawyers  join- 
ing us  1^^  are  willing  to  aid  ua,  anil  we  fdt 
that  our  labours  would  be  eompaiatiively  fruit- 
less nnless  we  received  that  support  whidi  the 
community  at  large  alone  can  mvc.  Thisyesr 
•we  are  happy  to  state  that  we  have  alao  been 
joined  by  many  members  of  both  Hoiiaes  of 
Parliament,  and  by  many  other  gentlemen  be- 
longing to  tiie  mercai^e  and  otner  daases  of 
the  community. 

In  the  last  year  death  hss  depri  ved  us  of  two 
eminent  members,  the  late  Earl  Spencer  and 
Mr  Justice  Story,  the  one  ever  rwdy  to  pro- 
mote any  useful  public  object  wxtl»  hia  mflnence 
and  purse,  the  other  a  man  whose  k|gal  writings 
have  acqtiired  for  him  an  European  repntstion. 
We  notice  with  pleasure  that  one  of  our  or^ 
naiy  members,  Mr.  Burge,  has  been  ^ppcnnted 
to  nil  the  office  of  commissioner  of  the  Leeds 
Court  of  Bimkruptcy,  an  offioa  in  the  dnoytr- 
formanoe  of  whicn  we  take  the  greater  iolerest, 
because  it  is  one  of  thoae  offices  which  m»  owe 
to  the  progress  of  law  amendment.  In  losing 
Earl  Spencer  we  have  to  repet  ikit  loas  of  a 
vtce^resident.  The  increaamg  importance  of 
the  aocietyr  as  evidenced  by  the  namber  of 
peers  of  parfiament  who  have  joined  it,  has  in* 
duced  theCouocil  to  recommend  that  we  ahoold 
not  merely  fill  tip  the  vacancy  thus  occanoned, 
but  increase  the  number  of  vice-presidento. 

The  sodety  has  also  enhzged  Uie  aphere  of 
fta  exorUotts.  They  have  called  in  the  pubtic 
to  sanction  and  approve  of  their  proceedings, 
and  in  Ibat  appeal  they  have  been  completely 
successfril.  At  a  pubhc  meeting  held  on  the 
6th  of  June  instant,  compoaed  of  many  eminent 
and  learned  pereons,'  as  well  membera  ai  this 
sodety  as  persona  not  yet  enrolled,  reaolulionB 
in  fovour  of  its  establishment  and  objecta  were 
unanimously  passed. 

It  win  be  BOW  oar  doty  shortly  to  recapitu- 
late the  proceedinga  of  the  aocietf  aince  oar 
Ust  report.  We  have  the  satisfaction  of  atatinc 
that  the  machinery  of  the  society  haa  worked 
well.  The  plan  of  referring  suggestions  to 
particular  committees  competent  to  entertain 
them,  which  committees  report  on  them  to  the 
general  body,  where  they  are  again  diacussed, 
has  proved  well  adapted  to  afford  opportunities 
both  for  careful  and  extensive  consideration 
and  inquiry.  Inquiry  indeed  is  the  great  ob- 
ject of  the  society,  it  may  be  a  humble  one, 
out  your  Coundl  submit  that  it  is  of  unques- 
tionable lise  that  inquiry  should  precede  and 
accompany  all  changes  m  the  law«  wad  that 
correct  information  as  to  them  sbould  be 
diffused. 


jtiMWil  SLdpQirt  9fth^  Lam  Jammimmi  Secietif, 
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The  ooimiitttee  on  tiie  Iav  of  Ptimerty  has 

proceeded  with  its  useful  a^d  successful  labours, 
and  to  this  committee,  for  its  iecal  and  devotion 
to  the  cause,  yo^  Council  feel  that  especial 
praise  is  due.  The  bills  for  rendering  the  as- 
signment of  satisfied  terms  unnecessary  and 
facilitating  the  conveyance  of  property,  which 
were  founded  on  their  reports,  nave  passed  into 
aw.  The  first  of  these  has  been  accepted  both 
by  the  profession  and  the  public  as  a  great  im- 
provement. It  has  removed  a  source  of  great 
deky  and  expense,  (the  latter  havhxg  been  cal- 
culated as  amounting  to  200,000/.  a  yearj  and 
has  done  much  to  simplify  the  title  to  laiKl 
while  its  security  has  been  in  no  way  diminished. 
By  the  acts  relating  to  deeds  an  effectual 
plow,  as  we  believe,  has  been  struck  at  award- 
ing professional  remuneration  according  io  the 
length  of  the  instrument,  and  sometmnghaB 
also  been  done  to  shorten  particular  classes  of 
deeds.    Your  Council  has  also  observed  with 

Ciure  that  the  principle  of  these  aets  lias 
adopted  and  recogmzed  hr  her  Majesty's 
government  in  a  bill  introduced  in  the  present 
session  for  facilitating  Ae  gnrntinx  of  leases  in 
Ireland.  These  acts  must  adso  he  taken  as  a 
legislative  expression  of  opinioiv  thai  the  pro- 
fession should  exert  themselves  in.  every  pos- 
sible way  to  cheapen  and  simplify  the  necessary 
dealings  between  man  and  man  connected  with 
realpropertjr. 

This  opinion  has  been  subseouently  and  xaore 
emphatically  expressed  by  the  Report  of  a 
select  Committee  of  the  House  of  Lords  on  the 
Burdens  uponc  Lanc^  a  document  which  has 
josdv  received  the  greatest  attention  and  is  en- 
titled to  the  greatest  weight,  as  expressing  the 
unanimous  opinion  of  alfparties  in  that  branch 
of  the  legislature  of  ''the  ixeces&ity  of  a  thorough 
revision  of  the  whole  subject  of^conyeyanciag, 
and  the  present  disuse  of  the  prolix^  expsaaiva, 
and  vexatious  system."    Report,  p.  xiiL 

As  this  opinion  was  similar  to  that  expressed 
by  this  society  from  its  commencement,  we 
cannot  b«t  consider  the  Lords'  report  as  a  re^ 
markable  confirmation  of  our  views,  and  (we 
trust  we  may  add  without  presumption)  some 
proof  of  the  benefit  which  has  already  attended 
the  diffusion  of  our  reports  and  proceedings. 

Your  Council  is  now  watching  with  grsal  in- 
terest the  prepress  of  the  *'  Bill  lor  further  faci- 
litating the  Convevance  of  Property,"  which 
stands  for  a  third  reading  in  the  House  of 
Lordb  without  one  dissentinpf  voice  having 
b^n  yet  expressed.  This  bUl  is  a  fitrther 
adoption  of  the  recommendations  of  the  society. 
Your  Council  also  invite  attention  to  the  other 
reports  which  have  proceeded  in  the  present 
session  from  this  committee^  more  especially  to 
those  **  On  the  Law  of  Mortgages,"  "  On  the 
Law  of  Uses  and  Trusts,"  and  w  two  reports 
**  On  the  establishment  of  a  General  Registry 
of  Deeds."  We  beheve  that  in  these  reports, 
and  in  tiiose  previously  submitted  to  the  society, 
aie  ta  be  iound  suggestiotts  of  the  utmost  im- 
portance ;  and  that  bv  following  them  out  care- 
fully and  gradually,  tne  community  will  be  able 
to  obtam 


money  on  the  mortgage  of  lands,  which  wi)l  ba 
equally  advantageous  ooth  to  the  bonrower  and 
the  leader ;  2.  The  shortening  and  cheapening 
the  deeds  relating  to  the  transfer  of  lands ;  and 
3.  The  simphfication  of  the  title  to  land,  and 
more  espeaally  the  redaction  of  the  delay  and 
expense  now  attending  a  retrospective  investi- 
gation of  title. 

We  believe  that  these  measures  will  be  a 
great  advantage  to  all  branches  of  the  public, 
and  more  especially  to  the  landed  interest,  and 
the  trading  and  mercantile  interest.  We  9\ao 
consider  that  a  great  social  benefit  mil  be  con- 
Cnred  on  the  oommuni^,  if  the  number  of 
small  holders  of  land  can  he  increased,  and 
siuU  capiftaliate  be  mdueed  to  invest  their 
savings  in  land.  Neither  can  we  possibly  be- 
liepfB  that  changes  which  wiU  greatly  facUrtate 
bH  legal  dealings  with  land,  which  will  bring 
abmit  a  much  latger  and  more  rapid  imrestment 
of  capital  in  land,  which  will  engage  in  legal 
transactions  of  this  nature  a  much  wider  circle 
of  the  eomaraoity,  can  ki  any  way  inmre  the 
legal  profession.  We  eannot  think  that  the 
practical  exeluaio»>of  the  great  mass  of  the 
people  from  takiuji  any  interest  in  the  transac- 
tions of  coBveydnciiB^  is  benefi^al  to  any  class« 
hnt^leaal  of  aU  1%  it  so  to  that  class  whose  pe- 
c«^ar  hn^lMas  it  is  to  assist  and  prepare  them. 
Y4>iir  Council  thei«fi>re  have  the  iiiDest  confi- 
dencs^  that  in  reoanwaendtng  and  furthering 
meatuiee  whidi  improve  and  simplify  ^  lav« 
and  iarilitate  to  the  utmost  the  alienation  of 
IHOpcrty,  they  are  the  true  friends  of  pro^es- 
eiomA  intereats.  Lawyers  for  the  most  part 
•iHvalves,  we  consider  that  the  maintenance  of 
ihit  pMfesKon  of  the  kw  in  an  honourable  and 
ptDCfperens  aUte  in  all  iu  branches,  is  beneficial 
not  'Only  to  the  lawyer  bat  to  his  client  Your 
nonncii  ase  denffoas  that  the  society  should  act 
in  hMOnony  with  the  leeikga  and  interests  of 
thaprafesion;  and  we  btiteve  that  these  are  in 
thia  caae»  aain  most  othtss,  identical  with  those 
of  the  covunnnily  at  large.*  . 

Theequitf  committee  iaentitled  to  praise  for 
muchjisiiduonft  attention  ta  the  subjecu  referred 
tr  tton.  They  hs:fn presented  a  report  recom- 
liMn^ng  the  esU^ishmant  of  a  Court  of  Trusts, 
with  a  view  to  crsating  a  system  of  public 
trusts,  and  dbns  aiipersediug  the  necessity,  if 
parties  so  plBaae,of  appmnting  private  trustees. 
Your  oouncfl  have  reason  to  suppose  that  a  biU . 
wiU  be  brooght  in  with  the  view  rather  of  hav- 
ing th^  (Principle  of  a  public  trustee  consideredj 
than  of  attempting  to  pass  any  measure  of  this 
sort  in  the  present  session.  This  committee 
has  devoted  much  time  to  the  subject  of  the 
dekys  ia  the  Masters'  offices.  The  cmnmittee 
have  anxiously  considered  this  important  and 
difficult  subject  and  we  look  with  hope  and 
confidence  to  their  ultimately  suggesting  a 
plan  which  nuiy  remedy  this  long-admitted 
grievance. 

A  useful  report  from  the  common  law  com- 
mittee for  rendering  the  kw  uniform  in  all 


— -.-       ,  rpjjggg  last  ob'ser\-ations  deserve  particular 

1.  A  more  ready  mode  of  mvestmgj  ^^^^q^ gu. 
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^ases  of  actions  brought  against  persons  acting 
in  pursuance  of  public  acts  of  parliament,  has 
been  receired,  and  a  bill  founded  on  it  has 
been  introduced,  and  will  probably  become  law 
in  the  present  session. 

The  criminal  law  committee  has  presented 
two  very  valuable  reports,  one  of  which  recom- 
mends for  adoption  the  plan  of  Capta'ro 
Maconochie,  for  the  management  of  transported 
.  and  other  criminnls ;  and  the  other  reports  in 
favour  of  submitting  to  the  jurisdiction  of  the 
petty  sessions  unaggravated  larcenies  of  small 
amount.    Both  these  reports  were  the  fruit  of 

§reat  consideration  and  discussion;  and  we 
elieve  that  much  benefit  in  the  diffusion  of 
sound  information  has  already  resulted  from 
them. 

Your  Council  have  the  satisfaction  of  stating, 
that  the  income  of  the  society  exceeds  its  pre- 
sent expenditure.  We  are  desirous  that,  in 
conformity  with  the  approved  practice  of  almost 
all  other  societies,  we  should  endeavour  to  ob- 
tain as  extensive  a  diffusion  as  possible  of  the 
reports  and  proceedings  of  the  society.  Having 
considered  whether  we  should  establish  a  sepa* 
rate,  publication  for  this  purpose,  or  avail  our- 
selves of  any  existing  puoli cation,  we  have 
come  to  the  concl'uaion,  that  it  would  be  both 
cheaper  and  more  advantageous  in  the  first  in- 
stance to  rfvail  ohfselves  of  an  existing  publica- 
tion, if  a  suitable  one  could  be  found  willing  to 
forward  the  views  of  the  society.  We  have 
now  much  pleasure  in  announcing,  that  we 
have  been  able  to  make  an  arrangfro^nt  with 
the  publishers  of  the  Law  Review,  (which  has 
from  its  commencement  promoted  ol^clfl 
similar  to  those  of  the  society,)  by  means  of 
which  the  reports  and  proceedings  of  the  society 
will  be  regularly  published,  and  a  more  ])erma- 
nent  record  of  the  proceedings  of  the  eoctety  be 
obtaine<l.  According  to  this  arrangement,  the 
members  of  the  society  will  henceforth  be  pre*- 
Rented  with  the  Law  Review,  commencing  with 
the  current  volurpe  of  that  work.  Our  nresent 
resources  have  enabled  us  to  do  this.  But  the 
larger  the  funds  are  which  are  placed  at  our 
disposal,  the  more  shall  we  be  enabled,:  by  the 
diffusion  of  sound  information,  to  promote  the 
objectis  of  the  society.  ^ 

•  In  conclusion,  your  Council  think  that  the 
present  position  of  the  society  is  a  subject  qi" 
nigh  congratulation  :  that  its  progress  has  been 
as  rapid  as  the  most  sanguine  could  hare 
reasonably  expected;  that  its  members  may 
hope  for  a  long  and  useful  continuance  ot  its 
labours ;  arid  that  the  society  has  already  ef- 
fected much  permanent  good,  and  has  laid  a 
broad  foundation  for  effecting  much  more. 
We  wish  particularly  to  impress  on  the  society, 
thai  this  must  mainly  depend  on  the  accession 
to  bur  ranks  of  the  young.  They  must  carry 
out  what  we  only  are  able  to.  project ;  and  to 
their  industry  and  energy  the  Council  look 
chiefly  for  the  labour  necessary  for  the  com- 
pletion of  all  great  and  useful  undertakings. 

21,  tteffent  Street,  June,  1846. 


BARRISTERS  CALLED. 

7Wfii/y  Term,  1846. 

Lincoln's  ink. 
9th  June. 

Edward  Shaw  Mount,  Esq.,  M.  A.,  Mag- 
dalcn  College^  Oxford 

Hercules  Henry  Graves  M'Donnell,  Esq, 
Trin.  Coll.,  Dublin. 

Charles  Br^ne,  Esq.,  M.  A.,  Worcester 
Coll.,p?f9rd, 

Edward  Limb  Sabine,  Esq. 

William    Beckett    Turner,    Esq.,    M.    A., 
Queen's  Coll.,  Oxford. 

William  Percival  Pickering,  Esq.,  M.  A., 
Trinity  Hall,  Cambridge. 

INNBR  TEMPLE. 

Edmund  Law,  Esq. 
Thomas  Ingleby,  Esq. 
William  Henry  Richardson,  Esq. 
William  Powell,  Esq., 
William  Franks,  Esq. 
Edwyn  Henry  Vaughan,  Esq. 
Charles  Warner  Lewis,  Esq. 
Joliii  Boyle^  Esq. 

MIDDLE  TEMPLE. 

,     2'2jkd  May,  1846. 
John  CocVertoti,  Esq. 
Thomas  Jones,  Esq. 
J6beph  Needham,  Esq. 
William  Thomas  Rime,  Esq. 
Henry  Waller,  Esq. 

t2th  June. 
Luke  Henry  )FIansard,  Esq.,  B.  C.  L. 
Josepfh  Prlngle  Simpson,  Esq.,  LL.  B. 
John  WiUiam  Ellison,  Esq. 
Charles  Bicknell.  Esq. 
Perry  Sparkes,  JEsq. 

William  Digby  Seymour,  Esq.,  B.  A.,  Trinity 
College,  Dublin. 
Frederick  Joseph  Blake  Spurway,  Esq. 
Edward  Power,  Esq. 


LEGAL   OBITUARY. 

1846.  ilfiiy.— John  Evitt,  of  Haydon  Square, 

Itolicitbr,  aged  74;  admitted  on  the  Roll  in 
Michaelmas  Term,  1792. 

May  30.  —  Martin  Forster,  of  Laurence 
Pountney  Place,  solicitor;  admitted  on  the 
Roll  in  Easter  Term,  1816. 
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ATTORNEYS  TO  BE  ADMU'tED, 

Michaelmai  Term,  1846. 
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Oucen'ti  IScnrt; 

Clerks'  Names  and  Residences.  To  wft^m  Articled,  Assigned,  ^c* 

Goodinfr,  Jonathan  Robert,  Norwich        .        ,  Jaitics  Winter,  Nonvich 
Gunn,  John  ThaddeuB,  61,   George  Street,*    Robert  J aineg,  GlaRtoiihury 

Euston  Square ;  and  Glastonbury    .        .       C.  F.  Skirrow,  Bedford  Row 
Gabrie],  Samuel  Hawkes,  Calne ;  and'Lotn- 

bard  Street      -.        .        .        .:    ov,       .*   Nicholas  Lock yer,  Plymouth 
Harvey,  John  William  Henry,  Marburg;  Cot- 
tage, Hammersmith         .        .        .     '  .   Edirard  Dyne,  Lincdln's  Inn  Fields 
Heather,  James,   14,  College  Place,  Camden     William  Charles  Monckton,  Bartlett's  Buildjj'.. 

Town       *  .        .        .    .        ;        .        •    *   F.  Horace  Mogcr,  Paternoster  Row 
Harvey,  Thomas  Morton,  36,  Carey  Street ;       ' 

and  Egham     .        .        .        .      * .     '   .  Thomas  Harvey,  Egham 
Hamihon,  lliomas  William,  Great  Tower  St.  .   Keith  Barnes,  Spring  Gardens 
Hodgson,  John,  14,  Store  Street;  Newcastle- 
upon-Tyne;  and  Wilmot  Street,  RusseU     Henry   WUliam    Fenwick,    Newcastle-upon- 

Sqnare 'la*    * y°® 

llcwson,  Frederick,  Wrington;  and  Balham     Bryan  Holme,  New  Inn 

HiU *  tetin  James,  Writi^ton. 

Hawkes,  Henry,  Birmingham         .        .        .  W,  S.  Hanling,  Rlroimgham 
Mow,  Tliomas  Maynard,"  59,   Lincoln's  Inn     W.  W.  HoTw,  Shrewsbury 

Fields ;  Shrewsbury;  and  York  Street    .     \KM^  Bell,  lincoln's  Inn  Fields 
Haddock,  Thomas,  1 5,  Clarence  Road,  Kentish       •    •     '  .  ^    ••        ' 

Town;  Prefcot;  and  Suttoi^, .        .    .  .^  . WHliiinti JWirt<>n',  Pi^ffcot 
Harris,  Albert  Domett,  8,  Canal  Tertace,   ^ 

Camden  Town ;  and  Regent'  Street,  Lam-   **."      '  *  ,     ,  ^ 

beth        . Frederick  Gamtt,  Basinghall  Street 

Hodgson,  Charles  Bernard,  Grove   House,     -•-'••;  "- 

Kensington  Mall ;  and  Norfolk  Street      .  T.  H.'ilodg^Ott,  Cartwla 
Hill,  Walter,  8,  Boxworth'  Grove,^  Islington; 

and  Leamington      .        .     ou  r     .  :      .   l!obert  Pool^,  Southam 
Hibbct,  Henry,  33,  Canterbury  Street,  W^ter-     *;  ^     .  .  ,,    , 

loo  Road ;  and  Guildford         .        'J:.     .  Josepb  Hocklc^;  Guildford 
Jones,  John,    2,  Cambenvell  Place,   Upper     '        \''   •     '  ' 

Grange  Road;  and  Ellesraer*'.        i        .  -Gfeorge  Silt^f,  Ellesmere 
James,  Philip  Frederick,  18,  Gerrard  Street,       ■  '      ' 

Islington;  Hereford;  andThavie's  Inn    .   F.Lems  Bodenhara,  Hereford 
Jones,  John,  37,  Wakefield  Str^ctj   Regent        ' '''\  .      ' 

Square;  Newark-upon-Tre^it!;;  and  Staib'        .  «        ,      ^-        ,  »«      • 

ford.       .        .        -    ,    .J,    :^'   .H.,    .  T;F.  Andrew  Burnaby,Newark-upou-rrent 

Knuckey,  Francis  Burdett,  -ii^  Wilmingtqn '  '      „      ^     t  ,    ,   c-.     .  »     i 

Square    .        .        .        .        .        .        .  George  Selby,  St.  John's  Street  Road 

Knighton,  John,!,' Ann*Street,PcntbnvilW    ".  Jamts  Dolman,  Clifford's  Inn 

LiDgarcT,  Richard  Boughey  Monk,  7,  Furiii-  Hoger  Bowson  Lingard,  Heaton  ^orn8 

val*«  Inn;  and  Heaton  Norria  *       \  '   'flibmas  Holme  Bower,  Chancery  Lane 

Long,  George  Hcnry,'Windsor        ..    ...    •  WiTUam  Long,  Wmdeor 
Uoyd,  Cornelius,  12,  Grenville  Street,  Bruns-  ,  ^      ,,    ^ , 

wick  Square;  and  Abergavenny       .        .  Edward  Lloyd  Powell,  Abergavenny 
Lake,  George,  Mortimer  Road,  De  Beauvoir 

Town       .  " John  Lake,  Lincoln  s  Inn 

Lord,  Charles  Frcwen,  26,  East  Street,  Lamb's  . 

Conduit  Street         .....  Bepjamin  Edward  W  lUoughby,  Chflbrd  s  Inn 

Lawrance,    John    William,   15,  Marchmont  ^      ,  . 

Street ;  and  Peterborough        .        .        .  W^illiam  Lawrance,  Peterborough 

Long,  Giles,  47,  Nelson  Square       .        .        .  William  Long,  Nelspn  Square 
Lttcas,  Charles  Frederick,  24,  Alfred  Place,  ^        i,      ^ 

Bedford  Square;  and  Neiiport  Pagnell    .  Henry  Lttcas,  Newport  Pagnell 
Mallam,  Charles,  9,  Norfolk  Street,  Strand;  ,.  ,    ^ 

andOxfprd Thomas  Mallam,  jun.,  Oxford 

Man^tOD,  Richard,  1 7,  Upper  Stamford  Street  5  ••     .  ,    ,    3, 

and  Ludlow    ......  William  Urwick,  Ludlow 
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Maule,  Edward,  13,  Lamb's  Conduit  Street ;  Qeotf^e  FMnrkk  Maule,  Huntingdon 

and  10,  New  Ormond  Street    .        .        .  WiUiam  H.  Trinder,  John  Street,  Bedford 

Row 

Morgan,  Isaac,  53,  New  Bond  Street;  and 

Swansea John  Trevillian  Jenkin,  Swansea 

Mantell,  Alexander    Houstoun,  59,  Barton 

Crescent ;  and  Farringdon       .        .        .  John  William  Wall,  Devizes 

Maud.  Edward,  Leeds    .        .        .        .        ;  John  Shackleton,  Leeds. 

Mohneux,  Joseph,  I,  Queen  Square,  Blooms- 


bury 


Mackey,  Christopher  B.,  SouUi  Shields  . 
Mitchell,  WiUiam  Hope,  40,  Upper  Norton 
Street,  Portland  Place ;  and  Portsmouth 
Moore,  Robert  Bendlc,  Carlisle 


Geoi^e  Philcos  Hiil,  Brighton 
Christopher  Bainbridge,  South  Shields 


William  Devereux,  Portsmouth 
Robert  Bendie,  Carlisle 
Robert  T^tOndn,  Staple  Inn 
Jamos  MouflBey,  Carlisle 
Maddock,  Charles,  59,  Lincoln's  Inn  Fields ; 

and  Brunswick  Row  .        .        .  Alfred  Bell,  lincohi's  Inn  Fields 

Northover,  Richard,  2 1 ,  Frederick  Street,  Grafs     • 

Inn  Road ;  Winchester;  and  Derby  St.  .  John  Henry  Todd,  Winchester 
^evill,  Richard,  5,  Princes  Street,  Bedford      • 

^,.   ^w Robert  NeyiU,  Tamworth 

Oliver,  James,  4,  Lansdowne  Terrace,  Not- 

tinfirHill  .  .        .      '.  Sepdimus  Davidson,  Basinghall  Street 

Orchard,  WiUiam  Henry,  Homsey ;  and  MU- 

ton-on-Thames        .....   Edward  I'am,  U,  Gray's  Inn  Square 
Poole,  William  T.  H.,  Stoke-undcr-Bamdon ;     John  Slade,  Yeovil 
™  i,?*^^  9''^y'*  ^"'^  P^»c«      .        .       ,.        ,      Joka  Slwrwood,  King's  Bench  Walk 
PUiUms,  Joseph,  jun.,  7.  Millman  Street,  Bed-  . 

ford  Row;  and  St.  Martin's,  Stamford      • 
n   ,      ''?.°     •  •        •        •        •  Ridutrd  Newcemb  Thompson,  Stamford 

Parker,  Henry,  jun.,  3,  Raymond  BnildingB, 

Gray's  Inn      .        , 
Phillips,  William,   Kingston-upon-Thames ;' 

and  Chichester 
Powell,  James,  jun.,  19,  Chenies  Street,  Bed- 
ford Square;  and  Chichester  .        .        . 
Payne,  Edward  Turner,  14,  Harpur  Street,' 

Queen  Square;  and  Bath 
Pollard,  William  Darley,  Salford;  and  Man- 
chester   .        .        .        ,        ...   llarrison  Blauv  Salford 
Pratt,  John  Forster,  7,  Arthur  Street,  Gray*^ 

Inn  Road ;  Berwick-upon-Tweed ;  Alfred  '' 

Street;  and  Everett  Street        .        .        .   Robert  Wedddl,  Berwick-upon-Tweed 
Penfold,  William  John,  I,  Gibson  Squari,Is-     Thomas  Attree^.  Qarke,  and  John  Sidney 

lington ;  and  River  Street        .        ...      M'Wbinnie,  Brighton 
Palmer,  C.  E.,  jun.,  7,  Harpur  Street,  Red 

Lion  Square;   Barnstaple;  and  Up^     Joseph  Francis  Kingdoo,  Barnstaple 

George  Street .        .        .        .        .        ,       C.  E.  Palmer,  ten.,  Barnstaple 
Poole,  Herbert  Henry,  16,  Goulden  Terraqc,     Thomas  Hacker  Body,  Tokenhousc  Yard 
_.   Ishngton  .  .V.       ThoBia8Pooook,SMtholomew  Close 

Price,  Clement  Uvedale,  Qementhorpe   .        .    John  Blanchard.  York 

Waiiam  Bicbsrdson,  York 
Piper,  George  Harry,  7,  Ledbury ;  aYid  Great 

Quebec  Street Thomas  Jones,  Ledbury 

[The  remainder  of  this  List  will  be  given  in  our  next  nnmber.] 


Henry  Farksi^  Raymond  Buildfings 
WdUam  B«wt0D,  Chichester 
James  Powell,  Chichester 
Henry^aymafi,  Bath 


ANALYTICAL  DIGEST  OF  CASES. 

REPORTED  IN  ALL  THE  COURTS^ 

V.  EVIDENCE. 

AORBBMBNT. 

See  Stamp. 


CONSPIRACY. 

ParticyHaritff  in  indictment, — DecUnraHon  hjf 
party  not  -on  trial. — A  count  for  conspiracy 
charged,  that  T,  and  B.  conspired  to  cnise  cer- 
tun  ffoods,  which  had  been  uid  w«re  impoited 
and  Drought  into  the  port  of  London,  from 
parts  beyond  the  seas,  and  in  respect  whereof 
certain  duties  of  customs  were  then  «nd  there  due 
and  payable  to  the  Queen,  io  be  carried  avaf 
^om  the  port  and  deMvered  to  tiie  owners  widi- 
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out  pajfueDt  of  a  ffreat  part  of  the  duties^  with 
intent  Umneb^  to  defraud  iSke  Queen ;  not  far- 
ther  descnbmg^  the  ffoods  or  the  means  of 
effecting  the  ohjects  of  the  conspirac^r.  Held, 
finffident,  on  motion  in  arrest  of  judgment. 

T.  did  not  appear ;  £.  pleaded  not  guilty. 
On  his  trial  it  was  proved  tnat  T.  was  agent  for 
the  importer  of  the  goods,  B,,  a  tending  waiter 
at  the  Custom  house ;  that  it  was  T.'s  duty, 
(under  stat.  3  &  4  W.  4,  fc.  52,  a.  24,)  to  make 
an  entry  describing;  the  qusntity,  &c.,  of  the 
goods;  that  a  copy  of  such  entry  was  delivered 
to  B,,  who  was  to  compare  this  copy '  with  the 
goods,  and,  if  they  corresponded,  to  write  **  cor- 
rect" on  T,'s  entry,  whereupon  T.  would  re- 
ceire  the  goods  on  payment  of  tbe  dilty  accord- 
ing to  his  entry.  It  was  farther  proved,  that 
T.'s  entry  was  marked  "correct"  byi.,  and 
corresponded  with  B.'s  copy;  that  payment 
was  made  according  to  the  quantity  there  de« 
scribed;  and  that  the  goods  were  delivered  to 
T.  Evidence  was  then  offered  of  an  entry  by 
T.,  in  his  day-book,  of  the  charge  made  by  him 
on  tbe  importer^  showing  that  T.  charged  as 
for  dutv  paid  on  a  terger  quantity  than  ap- 
peared dv  the  copy  before  mentioned.  Heti, 
admissible  evidence  against  B. 

It  was  proved  that  £.  received  the  proceeds 
of  a  cheque  drawn  by  T.  after  the  goods  were 
passed.  The  counterfoil  of  this  cheque  was 
offered  in  evidetice,  on  which  an  account  wasf 
written  by  T.,  showing,  as  was  suggested,  that 
the  cheque  was  drawn  (or  kiJf  W  aggregvrta 
proceeds  of  several  transactions,  one  of  which 
corresponded  in  amount  ^tb  the  difference  be- 
tween the  duty  paid  and  the  duty  really  due  on 
the  above  goods.  Held,  abt  etid^mee'  against 
B.    Tke  Queen  v.  Blake,  6  Q.  B.  126, 

Cues  cited  in  the  judgment :  Hex  v.  \V&Uon, 
9  Stalk.  N.P«C.  140;  Rex.  v.  Hardy.  24  How. 
St.Tr.  199,  436,  447,  451,  865;  Regina  r. 
Murphy,  8  C«  &  P.  305. 

CONVIGTIOM. 

Svmmary. — ^A  summary  c6iMet1on  is/ bad 
which  does  not  show  that  'the  i^tidenoe'  was 
given  in  the  presence  of  the  party  charged. 

The  same  rule  applies  «d  Mnrants  of  com- 
mitment which  operate  in  tirembelves  as  con- 
victions ;  as  a  committal  un^r  the  Artificer's 
Act,  4  G.  4,  c.  34,  s.  3,  6f 'a  workman  absent- 
ing himself  from  his  service.        ' 

A  committal  of  T.,  undMr  the  above  datne, 
set  forth,  that  "information  and  complaint 
hath  been  B»de  before  me,"  (the  justice,)  *'  by 
P.,"  •*  upon  the  oath  of  F.,"  "  for  that,"  kc, 
(stating  Uie  charge) :  '*  And  whereas,  tbe  said 
T.,  in  pnrsnance  <rf'  my  warrant  for  that  pur. 
pose,  hath  tin  day  appeared  before  me  to  an- 
swer the  said  complamt,  but  hath  wot  proved 
that  he  U  not  guHiy  of  the  said  complaint  and 
dUtrgeT  and  whereas,  in  pursuance  of  the 
statutes  in  that  case,"  &c.,  "  I  have  duly  ex- 
annned  tbe  proofe  and  allegations  upon  oath  of 
both  die  aaid  parties  touclmig  the  matter  of  the 
said  complahit;  and,  upon  due  connderation 
had  thereof,  have  a^iudged  and  determned  the 
8»d  comiAaaKt  to  be  true,  and  that/*  Uc,,  (af- 


firming the  charge) :  *'  and  I  do  therefore  eo«* 
vict  him,  the  said  T.,  of  the  said  offence,  im 
pursuance  of  the  statutes  in  that  case,"  &c. : 
"these  are  therefore  to  command  you,"  (the 
constable,)  &c. 

The  above  warrant  being  alone  returned  to  a 
habeas  corpus  ad  subjiciendum :  Held,  (1.)  That 
it  did  not  show  that  the  evidence  was  given  in 
the  presence  of  T.  (2.)  That  the  court  could 
not  assume  that  there  was  a  distinct  convic- 
tion, free  from  the  objection.  Prisoner  dis- 
charged.    The  Queen  v.  Tordoft,  5  Q.  B.  933. 

C«8es  cited :  JohoBon  v.  Reid,  6  M.&  W.  1«4 ; 
Rex  r.  Baker,  2  Str.  1240  j  Rex  v.  Selway,  « 
Chit.  5««. 

DXPOSITIONB. 

Where  depositions  in  a  suit  in  equity  are  given 
in  evidence  at  law,  and  the  bill  and  answer  sra 
also  put  in  to  show  that  the  depositions  are 
a^issible  in  evidence,  the  opposite  counsel 
has  no  right  to  refer  to  the  bill  and  answer  in 
his  address  to  the  jury.  Chappell  v.  Furday, 
14  M.&  W.  303. 

BXAMINATIOM  ON  INTERROGATOR! K8. 

Commissions^  jwrisdieti0u,-^k  commission 
to  examine  witnesses  on  interrogatories  and 
cross^interrogatories  was  sent  out  to  Belfast,  the 
comtnlssioners  being  empowered  "to  put,  or 
cause  to  be  put,  adaitionalquestions,  when  it 
should  apoear  to  them  to  be  necessary  and 
proper."  llie  defendant,  when  before  the  com- 
missioners, abandoned  some  of  his  cross-inter- 
rogatories,  and  proposed  to  put  additional 
questions,  to  wluch  the  plaintiff*  objected.  The 
commissioners  proceeded  with  the  examinations 
on  such  questions,  *'  subject  to  the  objections.*' 
At  the  trial,  the  answers  to  these  questions 
were  ruled  inadmissible  in  evidence.  HM, 
that  the  ruling  was  right,  as  the  commissioners 
ought  themselves  to  have  decided  whether  the 
questions  were  necessary  and  proper  to  be  put, 
and  not  to  have  left  that  question  for  the  deter- 
mination of  the  court.  WiUiamson  v.  Page,  3 
D.&L.  14. 

INDICTMENT. 

Bee  Compiraey. 

STAMP. 

Trodttcing  agreement.— The  plaintiff"  brought 
his  action  on  an  agreement  with  the  defendants 
to  pay  him  a  sum  of  6/.  per  horse  power  for 
every  steaxa^ngine  they  should  contract  to 
have  made  on  his  patent  principle.  The  deda- 
ration  stated,  that  they  had  contracted  with 
MessTB.  F.,  W.,Si  Co.,for  the  making  of  a  steam- 
engine  on  the  plaintiff^s  patent  principle,  but 
had  refused  to  pay  the  plaintiff  5^.  per  horse 
power.  The  plea  traversed  in  terms  that  the 
defendants  had  so  contracted  with  Messrs. 
F.,  fV.,  &  Co.,  on  which  issue  was  joined. 
The  court  made  abscdnte  a  rule  calling  on  the 
defendants  to  produce  at  the  Stamp  Office,  for 
the  purpose  of  being  stamped,  a  letter  written 
by  Messrs.  F.,  W.,  &  Co.,  in  reply  to  a  former 
letter  of  the  defendant's,  contammg  evidence 
of  a  contract  for  the  manufacture  bv  Messti|. 
F.,  W.,  Be  Co.,  of  a  steam*engine  for  the  defend^ 
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ants  on  the  plaintiff's,  patent  principle, 

V.  Bahtbritfye,  3  D.  /&  L.  92. 

•    Cmscf  oit«d  in  the  judgment :  Lawrence  r .  Hookert 

fiM,a,P.9ib  Hinff.  6  ;  Neale r.  Swiad.  i,€. 

U  J.  «78 ;  S.  C.  &  Tyr.  318  ;  1  Dowl.314. 

SUBesaUENT   EVIDENCB. 

Arising  after  action, — In  an  action  for  trea- 


ftating  thai  they  did  so  oo  account  df.  the  ab- 
sence of  a  witness,  but  should  ipfe^H^irti  notice 
of  a|)peal.  llie  countermand  wfli  <6()  late  for 
the  sessions.  At  the  sessions,  t^e  respond- 
ents 'entered  the  appeal  and  moved  for  costd. 
ITie  sessions  made  an  order,  whereby,  after 
reciting  that  service  of  notice  of  impeal  on  the 
'1  •-       1  •    ./^  ,      ,     ,  *     ,        I  respondents  had  been  proved,  and  that  no  one 

nass  m  taking  plamtirs  goods,  the  defendant,  j  appeared  for  the  appellants  to  prosecute  such 
having  pleaded  only  the  general  issue,  cannot,  i  appeal,  they  adjudged  that  the  order  of  removal 
even  m  mitigation  of  damages,  give  in  e^ence  I  sCould  be  confirmed,  and  that  the  appellants 
a  repayment  by  him,  after  action  brought,  of  should  forth\vith  pay  the  respondenU  15/.  for 
money  produced  by  the  sale  of  the  goods.  I  their  costs  and  charges  which  they  had  incurred 

In  tiespass  for  taking  plaintiff's  goods,  not  |  and  been  put  to  in  attending  the  sessions  that 
guilty  being  pleaded,  and  the  plaintiff  having  ,  day  to  support  the  order, 
proved  that  defendant,  an  attorney,  delivered  a       Held,  on  motion  to  qu 
Ji.fa,  to  the  sheriff,  who  thereupon  took  the         -     ^  «  -    .  -^ 

goods,  qiuere^  whether  defendant  may  give  in 
evidence  a  judgment  on  which  the/./a.  issued. 
Rundle  v.  Little,  6  Q.  B.  174. 

Cnses  cited  by  the  court:  Codrinpton  v.  Llovd,8 
A.  &  E.  449;  Sedley  r.  Suilieilanti,  3  Esp. 
Q02  ;  Uutker  r.  Jimhniu,  3  Wills.  36Q  ;  Green 
V.  Elgie,5Q.B.  99. 

WARRANT   OF    ATTORNEY. 

3  G.  4,  c.  39,  *.  1 . — A  warrant  of  attorney, 
dated  the  4th  of  April,  1844,  was  given  by  the 
defendant  to  the  plaintiff,  the  defeasance  to 
which  stated  it  to  b3  for  securing  1 ,300/.  and  in- 
terest, on  the  1 5th  of  April,  and  authoriied  the  is- 
suing of  execution  for  the  whole  of  the  pirincinal 
and  interest  then  due,  with  c^8,&c.,  in'  de- 
fault of  payment.  At  that .  tiin?  the  defcmlrtot 
owed  514/.  to  the  plainti(t  who  wasi  al«o  li^lil^ 
as  a  surety  for  237/.  Wh?n  CjXecuti^n  ksutdl^ 
the  amount  of  debt  and  liahilUles  was  l,llo{., 
including  bills  accepted  by  ihe,  plaidiiff  hv  iljV 
accommodation  of  tne  defendant,  after  the  giv- 
ing of  the  warrant  of  attorney,  some  oi  wWich 
were  not  due.  The  amount  levi^  w^a  l*Q«5/. 
Held,  that  affidavits  were  admissible. 4o  show 
the  intention  of  the  parties  to.hai^'e  been«  that 
the  warrant  of  attorney  shoukl'  iae  a  security 
for  future  liabilities,  as  well  as  for  ^existing 
debts,  not  exceeding  1,300/. ;  and  also  to  show 
that  the  accommodation  acceptances  had  been 
given  with  that  understanding. 

The  warrant  of  attorney  was  filed  undc&r  -3 
G.  4.  c.  39,  8.  J,  on  the  24th  of  April,  lg44i 
with  an  affidavit  stating  that  deponent  *'  was 
present  on  the  4th  day  of  April,  1844,  and  did 
see  the  within  named  fV,  H.  R,  sign,  seal»an4i 
as  his  act  and  deed,  deliver  the  within  warrant 
of  attorney."  Held,  that  the  affidavit  suffi- 
ciently showed  that  the  warrant  of  attorney 
was  executed  within  21  days  of  its  being  filed. 
Robinson  v.  Robinson,  3D.  &  L.  134. 

Cases  cited  in  the  judjcment :  Dillon  r  Edvrarda, 
«J  II.  &  F.  550;  Duke  r.  Watcborn.l  Dowl. 

;ir«5,  N.  s. 

VI.  COSTS. 

APPEAL. 

Countermand  of  notice, — Stats.  4  &  5  ^Fl  4, 
c.  76,  8.  84,  and  8  &  9  H^.  3,  c  30,  s.  3,— Parish 
f  peers,  having  given  notice  of  appeal  against 
MU  order  of  removal,  ser\'ed  a  countermand. 


quash,  that  the  order  of 
confirm'^tibn  was  bad  for  want  of  jurisdiction, 
and  that  (he  order  for  costs  could  not  be  sepa- 
rated from  it ;  and  therefore,  that  the  whole 
must  be  quashed. 

Semble,  per  Patteson,  Williams,  and  CoJf' 
ridge,  J.s,  that  an  order  for  costs  of  the  day 
only  would  have  been  good,  under  stat.  8  &  9 
W.  3,  c.  30,  8.  3.  Regina  v.  Inhabitants  of  Stoke 
Bliss,  6  Q.  B.  158.  See  Regina  v.  Justices  of 
West  Riding,  (Sheffield  v.  Crick,)  5  Q.  B.  1  ; 
Regina  v.  Justices  of  Middlesex,  Q  Dowl.  P.  C. 
163,  170. 

2.  Order  of  removal,  after  supersedeas^ 
Rule  of  quarter  sessions,. — On  notice  of  appeal 
against  an  order  of  removal,  the  removing 
parish  served  a^supersedeas,!  and  tendered  -2/. 
for  costs  of  appeal.  It  was  a  rule  of  the  ses- 
sions tgi  allow  no  more  costs  than  30s.  on  such 
appeal^,  llie  appellants  refused  the  2/.,  their 
co^ts.i counting  to  a  larger  sum;  and  at  the 
nexjt)  s^ipns  they,  moved  to  enter  the  appeal, 
for  the  purpose  of  obtaining  full  costs.  'I1ie 
justices  refused  to  enter  it,  alleging  their  rule 
of  practice  as  a  reason.  Held,  that  the  justices 
onght  to  have  entered  the  appeal,  and  exercised 
their  distfretion  as  to  costs  upon  a  hearing. 
Majsdaouir  jgrafited,'to  enter  continuances  and 
hearj  Tht  Queen  v.  JusHeea  af  Merionethshire, 
6  Q.  B.)16&.I.  See  Rex  v.  Justices  of  Norfolk,  5 
B^^  Aid.  Jl;84^i{<>^»iia  v.  Townstal,  3  Q.  B.; 
Regina  Vii^iiy teg,  lb. 
■  •■     .  ,  <..     .  I-  (  ■ 

Xttachmbkt. 

,^e  Cer/ibrpri^*, ,, 

CERTIORARI. 

Attachments — When  the  order  of  a  town 
CQuqci),.  l^9g  jbrought  up  by  certiorari,  is 
q«aslied,i  on  motion,  with  costs,  the  court 
should  decide  who  is  to  be  charged  with  cof^t5 
as  proseci^tor  of  the  order,  and  the  party  ahoukl 
be  named  in  the  rule.    - 

Therefore,  where  orders  for  pajrment  of 
money  out  of  borough  funds  were  so  brought 
up,  (under  stat.  7  W.  4,  and  1  Vict,  c  78,  s. 
44,)  and  quashed  with  costs  to  be  paid  bg  the 
prosecutors,  the  rule  not  fin'ther  stating  hy 
whom  the  costs  were  to  be  paid,  and  no  cause 
having  been  shown,  the  court  refused  to  grant 
an  attachment  against  individuals,  A,p  B,,  and 
C,  for  nonpayment,  though  the  rule  for  an  at- 
tachment was  drawn  up  on  reading  affidavits  of 
A.,  Rf  and  C,  used  in  opposing  the  motioo 
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for  a  eetHaaan,  and  which  ihowed,  as  the  par- 
ties appMng  for  an  attachment  contended* 
that  A.,  B,,  and  C,  were  the  persons  who  pro- 
secuted the  orders  since  ouashed,  by  support- 
ing them  in  this  court.  The  Qnten  v.  Dunn,  5 
Q.B.  959. 
Case  cited  in  tbe  jadgmenl :  R«g.  ▼•  York,  9 
Q.  15.  847,  830;   Keg.  v.  Greene,  4  Q.  B. 

COUNTBR&rAND. 

.  See  Appeal,  1.  f.    , 

DAY,  COSTS   OF.  ■  .        t  ' 

See  Dispaupering ;  Error,  '!  '     •  i  .  . 

DI8PAUPRR1NG.  •   a    ' 

Casts  of  the  day,  panper  whsn  liable  Jto.r-\l  a 
plaintiff  who  has  been  admitted  to  sue  inform^ 
pauperis  acts  vexatiously  in  the  conduct  of  the 
cause,  the  court  will  aispauper  him ; ,  and  if, 
after  notice  of.  trial,  the  record  has  been  with- 
drawn, he  may  be  ordered  to  pay  the  costs  of 
the  day.    Bedwellv.  Coldstring,  32  L.  O.  62. 

ERROR. 

lAahiHty  to  costs  of  the  day, — If  a  pluntiff  in 
error  give  notice  of  trial  of  an  issue  in  f^ct, 
and,  without  countermandinji^  such  notice, 
withdraw  the  record,  he  may  b*  compelled  to 
pay  the  costs  of  the  day.  Greville,  Esq,  v. 
Sparding,  31  L.  O.  96. 

BXAVIMING     WITNBMIB8  .ON    iKTSRBOaA*' 

TORIES.  -v.  •,  ,    J 

When  not  allowed.—The  court  will  toot  dI6i«> 
to  the  successful  party  in  a  cause  the  costs'  ef 
examioin^  a  witness  upon  inlrtrbtf^tdfries; 
when  such  examination  is  not  used'^t  the  trial! 
Curling  v.  Robertson,  7  M.  &  G.  535. 

PBIQNEU   I88UB.-  ,.     ->       .  \ 

What  costs  allowed.— A  feigned  issue  having 
been  directed  upon  an  interpleader  rule  Uetweeh 
A.  and  B.,  to  try  the  riffht  to  certain  Koods,  A. 
obtained  a  judge's  order  for  the  srie  of  the 
{^oods,  and  the  proceeds  were  paid  'into  (Courti 
The  issue  having  been  found  agahiit^J/  Held, 
upon  motion  for  the  payment  of  4W^  montf^put 
M  court,  that  B.  was  entitled  tp  the  costs  of  the 
order  for  the  sale  and  of  the  application  to  the 
court.  Cusel  v.  Judah  de  Jacoi  Pariente, ' f  M. 
&G.527. 

GRATUITIES. 

Clerks  in  puhUc  offices.  —  \  sum'  of  three 
guineas  was  paid  by  way  of  gratuity  to  the 
clerks  in  the  office  of  the  Accountant  General, 
for  expedition  in  completing  the  transfeis,  &c., 
under  ap  order  of  the  court. 

Held,  that  such  a  payment  could  not  be 
claimed  against  the  client,  on  taxation  of  the 
costs.    Re  Bedson,  32  L.  O.  13. 

HABEAS  CORI'US. 

I.  Where  a  partf,  being  in  custody  for  con- 
tempt for  not  putting  in  an  answer  to  a  bill  in 
equity,  ^pplSed  to  the  court  for  a  writ  of  heiheas 
rwpas  adsiubjieiendnn^wad  the  court  granted 
the  writ*  i|nd  dir^jcted .  notice  thereof  to  be 
given  U>  the  plaintiff  in  the  cause,  who,  upon 


the  return'  of  the  writ,  opposed  the  prisoner's 
discharge,  and  he  was  remanded  to.  his  former 
custody :  Held,  that  the  court  had  no  authority 
to  give  the  plaintiff  costs.  In  re  Cobbett,  14 
M.  &  W.  175, 

2.  Pmoiier,— Where  the  court  directs  a  writ 
of  habeas  corpus  ad  subjiciendum  to  issue,  with 
notice  to  a  party  interested  in  opposing  the 
prisoner's  discharge,  and  the  latter  is  remanded 
to  his  former  custody,  the  court  do  not  allow 
the  coats  of  the  opposition.  Cobbett,  in  re,  3 
D.  &  L  79. 

HEARING. 

See  Maintenance, 

INTERROGATORIES. 

See  Examining  Witnesses, 

judge's   CERTIFICATE. 

1.  Tre*/»ff5*.— Though  the  fact  of  a  notice 
not  to  trespass  has  been  proved  at  the  trial, 
yet  if 'the  judge  omit  to'certrfy/  under  the  8  & 
9  W.  3,  0.  1 1,  that  the  trespass  was  wilful  and 
malicious,  the  plaintiff  cannot,  with  a  verdict 
for  him  with  less  than  405.  damages,  recover 
his  full  costs.  The  3  &  4  Vict.  c.  24,  s.  3, 
does  not  render  a  certificate  unnecessary. 

Leave  to  enter  a  suggestion  under  the  statutes 
8  &  9  W.  3,  c.  11,  and  3  &  4  Vict.  c.  24,  must 
be  xht  subject  of  a  distinct  application,  and 
cannot  be  granted  summarily  on  discharging  a 
rule.    Dame  v.  Ctf/fe,'3^l  L.  0. 136. 

2.'  A  certificate  for  costs  under  the  5  &  6  W. 
4/c.  50,ii.  p6,  can  otdy  be  given  by  the  judje 
who  trifes  the  indictment,  where  it  appears  in 
evidence  affirmatively  that  the  road  in  question 
is  a  highwa5%  The  Queen  r.  Inhabitants  of 
pcwnhallaHfi,  31  L.  O.  203. 

MAINTENANCE. 

What  is  ahearing.Stats.  4  fl-  5  JT.  4,  c.  76, 
Si,  73,  akd^'^^*  3  Vict.  c.  86,  s.  1.— On  applica- 
tion to  two  justices  under  stat.  2  &  3  Vict.  c. 
85y  s.  !,  by  guardians  of  a  union,  for  an  order 
of  mamtenance,  an  objection  was  successfully 
ttrtcen  to  the  evidence  offered  to  prove  that  the 
notice  of  application  was  signed  by  a  majority 
of  the  guardians ;  no  other  evidence  was  given ; 
and'^e  justices  thereupon  refused  to  make  an 
rtrder.  Held,  that  the  justices  were  not  bound 
€0  «ii^rd  costs,  under  stat.  4  &  5  W.  4,  c.  76, 
S.  73;  for  that  there  had  been  no  "  hearing  "  of 
dbe  i^M4tcaiion.  The  Queen  v.  Lord  Hastings, 
6  Q.  A.  141. 

Cases  cited  ia  the  judgment :  Beg.  v.  Recorder 
of  Exeter,  5  Q.  B.  SU  ;  Reg.  v.  Stamper,  I  Q. 
B.n?. 

QUARTER  SESSIONS. 

Sec  Appeal,  2, 

REMOVAL. 

See  Appeal,  2. 

SKCURITV. 

When  not  required.— \  plaintiff  will  not  be 
required  to  6nd  security  for  costs  upon  an  affi- 
d£ivit  stating  that  he  is  in  destitute  circhm- 
etances,  that  he  cannot  be  found,  aiid  that  he 
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luw  diiBTOwed  smj  connection  with  the  action. 
Amuiaff9  r.  Grvfiauj  31  L.  O.  392. 

TRESPASS. 

See  Judge's  Certijtcate,  1. 

TBIAL^   NBW. 

1.  Where  a  rule  is  made  absolute  for  a  new 
trial,  and  no  mention  is  made  of  the  costs  of 
the  rule,  neither  party  is  entitled  to  them. 
Eccles  V.  Harpur,  3  D.  &  L.  71. 

2.  Costs  of  rule. — ^Where,  on  the  first  trial  of 
a  cause,  the  plaintiff  obtained  the  yerdict,  *uid 
a  rule  is  afterwards  made  absolute  for  a  new 
trial,  "  the  costs  to  abide  the  event,''  and  the 
defendant  succeeds  on  the  second  trial,  neither 
party  is  entitled  to  the  costs  of  the  rule  for  a 
new  trial.  Eccles  v.  Harper,  14  M.  &  W.  248. 
See  Pugh  v.  Kerr,  6  M.  &  W.  20;  Austen  v. 
Gibbs,  8  T.  R.  619. 


VII.  LAfF  OF  ATrQRNEYI^. 


and  the  hill  of  coetedoesnioftontiiefiMeofife 
show  who  is  the  jMTty  chai^edble  therawilih,  the 
letter  may  be  zetenred  to,,  to  supfify  that  defect. 
Tayhr  v.  Hodgmm,  3  D.  &  L.  115. 

judge's  order. 

Apprndr-^Costs  out  ^ptprse.^An  appeal  lies 
to  the  court  from  every  order  of  a  judge  at 
chambers,  unless  by  act  of  parliament  or  con* 
sent  of  the  parties  the  judge  has  a  sole  juris* 
diction. 

An  attorney  undertook  to  bring  aa  action, 
and  charge  co^ts-  out  of  purse  only,  "  should 
the  damages  l^nd  costs  not  be  recoverable." 
Theplaii^ffhad  a  verdict  for  600?.,  and  the 
defendant  took'  the  benefit  of  the  Insolvent  Act, 
wheii  a. sum.  was, appropriated  for  the  plaintiff 
ka.a.dlvidend  on  the  damages  and  costs.  The 
master  having  taxed  the  attorney's  costs  out  of 
pprse  Qply«.the  court  made  a  rule  abeolute  for 
the  noaster  to  review  his  taxation.  i»  re  Sird" 
/Qii,,M  i.  0..150. 


ADMISSION.  i 

A  party  baring  given  due  notfoe  6f  h!*  in- 1 
tention  to  apply  to  be  examined  and  athnitted  | 
in  Hilary  Term,  was,  under  specral  circtim-] 
stances,  and  upon  giving  fresh  tiotices' forth- i 
with,  allowed  to  be  examined  and  adinitted  in ' 
the  Michaelmas  Term  preceding.  CiMffe,  ex  \ 
parte,  31  L.  O.  58.  '        ' 

▲  FF1DA.VIT,       »      .     . 

1.  Motion  foir  judgmenf,*''*Om  a  motion  for 
judgment  under  6  St  7  Vict.  c.  73/  s.  43»  the 
affidavit  ought  to  be  intituled  ia  tiie  matter  df  the 
attorney,  and  not  in  the  name  of  the  cause. 
In  the  matter  qfHare,  7  M.  &  G.  610. 

2.  How  to  be  intiiuM.-'^mBn  ftppUeation  for 
an  order  under  the  6  ^  7  Vict.  c.  73,  s.  43, 
held,  that  the  affidavit  might  be  intituled  in  the 
cause  as  well  as  in'  the  matter  of  the  attorney, 
the  original  order  for  taieation  having  been  so 
intituled.  In  the  matter  cf  VaUance  and  BeioUy, 
7M.  &G.  511. 

AGENT. 

See  Taxation, 

APPEAL. 

See  Judge's  order. 

ARREST. 

See  Privilege, 

ATTACHMENT. 

Coafcm/j^— Where  a  bill  of  costs  is  ordered 
to  be  delivered  to  certain  narties  or  their  attor- 
ney, a  demand  of  the  bill  oy  the  clerk  or  agent 
of  such  attorney,  is  not  sufficient  tp  create  a 
contempt  by  reason  of  its  non-delivery. 

The  court  will  not  in  general  grant  a  rule  nisi 
for  an  attachment  for  contempt  on  the  last  day 
of  term.    In  re  WhdOeg,  31  L.  0. 17. 

CONTEMPT; 

See  Attachment. 

DELIVERY   OF   BILL. 

Le</er.— Where  an  att<Hmey  encloses  aa  un- 
signed hill  of  costo  in  a  letter  signed  by  him. 


JUDGMENT. 


See  Affidavit,  I. 

PARTICULARS. 

An  order  for  taxation  of  an  attorney's  bill 
and  a.  taxation  thereon,  do  not  operate  as  a 
w&iver.tif  an  order  for  particulars ;  and  if  fur- 
ther proceedings  are  taken  without  the  ddivery 
of  partici^dars  under  such  order,  they  will  he 
set^eaide.    ffebh  ▼.  HmuH,  34  L.  0. 1&8. 

PRIVtLCGE    FROM   ARREST. 

Attendance  ia  proceedings  before  court. — H., 
an  atton^ev,.nQjb  t^pon  the  roll  of  the  Common 
I^Qa^,,aiptea  a^.  t^ie  attorney  of  one  of  the  par- 
ties m  a  cajj^e  in  that,  court :  the  client  obtained 
an  o^der  to  ch^e  his  attorney  on  the  usual 
undertaking  to  pay  the  taxed  costs,  and  H,  at- 
tended at  the  Master's  office  for  the  taxntioa  of 
thtfee  tmt^Bfkii  wiss  arrested  for  a  debt  in  re- 
U^mi^g : '  ilflM*  t^%t  having  attended  at  the 
M(lster'e.o|Bc«in>9bQdience  to  the  order  <»f  the 
cmtW  he^v^tSjpf  ivil%(iMl  from  arrest  on  letnrfr- 
il|P^«Adrthi|tti«.  facit  PQ  was  not  an  Attorney  of 
the  Gominoo  PleesWAfitd  therefore  not  entitled 
tO'his  <eSAts,  mti^  »o.difference«    Be  Hope,  31 

PROMIS^ORlf    NOTE. 

Give^for  bill  of^osts.^-lt  is  no  anewer  to 
an  action  on  i^  promissory  note,  that  it  was 
given  oa  account,  of  an  attom^e  Inll,  not  de- 
livered, pursuant  to  6  &  7  Vict.  c.  73,  before 
action  brought.  Jeffreys  v.  Evans,  14  M. 
&  W.  210 ;  S.  C.  3  D.  &  L.  52. 

See  notes  on  this  case,  31  L.  O.  424, 

RE-ADMISSION. 

"Circumstances  under  which  the  cofort  antho* 
rized  an  applicant  to  be  re-admitted  as  an  at- 
torney.   Exparte ,  31  L.  O.  136. 

SHERIFFS    PEES. 

A,  an  attorney,  sent  a  writ  of  co.  sa.  to  the 
sheriff  to  be  executed.  The  sheriff  executed 
the  writ. 

Qiurre~-Can  the  sheriff  maintain  an  action 
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i^ntl  Hhe  atftornef  for  ku  feet  for  the  oreco* 
two  of  the  writ,  or  inast  the  action  be  brought 
i^raHHttbepertyintiieorigiiMlsiut?     Mabey 

>  8I0NKD  BILL. 

1.  In  an  action  on  an  attomejrasd  adScitor's 
M,  mie  of  the  itema  of  which  la  a  groee  anm 
paid  to  a  proctor  by  the  phuntiff,  for  and  at  the 
Rqaeat  of  the  defendast,  in  reapect  of  bnakieea 
doneinaenit  in  the  Eccleaiaatical  Couit,'to" 
which  tiie  defendant  waa  a  paortv.  Smbh^  it-  ia 
not  necesaarf  ia  the  Mgned  \m  ddireMed  olie 
month  before  actios,  to  apecifythe  partkolar 
itema  compoainff  snch  groaa  atltt.  '9by/(r  r. 
Tmmi,  31  L.  O.  372. 

3.  BiU  of  eatehawge.'--ynMTe  a  bill  df  ex- 
change or  other  aecnrity  ia  gir en  to  an'  atfo^nfey 
on  account  of  coata^  he  may  bring  ant  atfionrbn 
such  aecurity,  althongh  he  haa  not  de^tered  a 
signed  bill ;  and  it  ia  no  objectiM  to'anch  ae- 
cnrity  that  it  inclndea  foture  coata.  Jejfrefi 
V.  J^poM,  31  L.  O.  36. 

See  notea  on  thia  case,  31  L.  O.  424^  \ 

STAMP  DUTY. 

Admiesion  under  9  €fea.  4.*H^n  attohiey  who 
har>l)een  admitted  to  practiae  in  ^'  Court  of 
the  County  Palatini  of  Lancaater,  on  payment' 
of  60/.  stamp  doty  on  artidea  of  cletkahtp,  i« 
refjuired  nnder  the  9  Geo.  4,  e;  49,  a.  4^  on  ad^ 
imsaion  to  the  aaperior  eoorta  at  Weatmhiater^' 
to  pay  an  additional  duty  of  1 20/. 

After  an  attorney  has  oeen  admitted  to  prac- 
tise m  the  anperior  courts,  on  payment  of  duty 
which  iaafterwarda  found  tb  be  iimnffident; 
ths  court  will  entertain  ah  apjblicHtion  tty^attike 
him  off  the  rolls,  unless  the  additional  duty  it 
paid.    InreMgen,^lL,0.94% 

TAXATIOI^.  ,.  .,i.  • 
Attenuf  and  agent.-~^Vfhett  4u^  aeCioa  w«a 
brought  by  the  plaintiff,  an  aCtomey:  in*  4m 
country,  to  recover  a  bill  <tf  eoet*  a^riunflt  ih^ 
deiendasa,  who  waa  aolieilQr  to^  tHe  Poal  OAee/ 
for  bnalneea  done  in  eondnctifyg  themaaaMtiMa 
of  an  individual  at  the  anit-ol  tho  PMtaMBle»»< 
General*  for  fovsmg  a'  FdM  Uffiae  ^widar,  ^r 
which  poipoee  he  had  been emf^edby  tbA 
defendant.  HeltJk  that  tba  ^eoCH^had  no  power 
to  refer  the  bill  for  taxation ;  and  that  the  fact 
that  the  plaintiff  had  debited  the  defendant 
with  the  whole  of  the  dEmilge&  dad  not  the  leaa 
rrader  it  a  bill  for  ageney  t^in^ae'.  SiwUmt,  in, 
re,  3  D.  &  L.  156. 

CiM  eited  in  the  judgment :  Gedje,  in  rf^  JB  D.  &' 
L.  9t5. 

2.  Party  liable.^k  party  liable  to  contri- 
bute to  a  fund,  out  of  wnich  an  attorney 'a  bill 
iato  be  paid,  ia  nota  "  party  liable  to  pay" 
such  bin  within  the  meaning  of  the  38tb  section 
of  the  6  &  7  Vict.  c.  73,  and  cannot  therefore 
apply  for  ita  taxa^n. 

duere,  aa  to  whether  thia  court  has  any 
juriadictioD  to  order  the  taxation  of  a  bill  for 
businesa  done  on  the  crown  side  of  the  Court 
of  Queen's  Bench.    In  re  Barber,  31  L.  0. 97. 


URSSSTAKIITG. 

If  an  undertaking  be  given  by  an  attorney 
whilst  acting  in  the  capacity  of  attorney,  he 
may  be  called  upon  sumnnunly  to  perform  it,, 
although  his  services  were  gratuitous,  in  re 
Fairthom,  31  L.  O.  465. 


RECENT   DECISIONS  IN  THE  SUPE- 
RIOR COURTS. 

aMVoaTsn  «r  BAaaiarBna  or  the  axvaaAL 
oovB.va^ 

ICoIla  Contt. 

Thomas  v.  SeibgJ   June  30th,  1846. 

23rd  orbkr  of  august,  1841. 

If  a  bitl,  ofichich  a  copy  has  been  served  aw- 
der  this  order,  is  amended  after  service,  a 
new  copy  must  be  served. 

In  thia  dsHtf  a  bill,  of  which  a  copy  had  been 
aerved  under  the  23rd  Order  of  Auguat,  1841, 
ha^i  bei^  amended  merely  by  adding  aa  defend- 
ant^ a  peraon  ^n^ip  could  not  be  found  at  the 
tinpA  when/the  origin^al  bill  waa  filed. 

.>fr.  Weiford  moved  that  the  service  of  the 
copy,  of  the  original  bill  might  be  deemed  good 
6<}rvic^  of  the  amended  bill. 

ButlxH-d  Langdale  said  he  could  not  m«Jte 
such  an  order.  It  waa  often  hard  to  require 
aervice  of  another  copy,  when  aome  triding 
attendmeoa  onlqr  bad  beea<  made ;  but  great 
dftfficidty.  and  dasfifer  might  anee  were  the 
sentica  not  XM|i«red*. 


:  .Vkftf«t«iir4ll0v  IMtIt  1»ntcr. 

Br&wnr,Lake',  June  27, 1846.  Lincoln's  Inn. 

C|tKD«lX>R8?  SUIT*—  PnTITIOK.  —  ABATE- 
.    .aUSNTt 

Where  thepMfttiff  in  a  creditorfs  suit  died, 
the  cottrt  allowed  another  creditor,  who  had 
been  reported  as  snch,  to  have  the  conduct 
of  the  suit,  upon  petition,  without  requiring 
a  bill  ofremvor  or  a  supplemental  bill  to 
befied. 
A  BILL  waa  filed  by  Burton  Brown  on  be- 
half of  himself,  and  ail  the  other  creditors  of 
Richard  Lake,  deceased,  against  hia  adminia- 
tratrix  and  heir-at-law.    The  usual  decree  waa 
made  for  administration.    The  master  reported 
that  several  debts  were  due.     Shortly  after- 
warils;  the  plaintiff.  Burton  Brown,  died,  leaving 
a  witijf  which  was  disputed  in  the  Ecclesiastical 
Court.      A  petition  was  now    presented  by 
Btracey  Lake,  who  had  been  reported  a  creditor 
for  4,000/.,  praying  to  have  the  future  conduct 
of  the  suit.      '  ,     .     J 

Mr.  Glasse,  for  the  petitioner,  submitted, 
that  under  the  circumstances  of  the  case,  the 
court  would  not  require  a  bill  of  revivor  or 
a  supplemental  bill  to  be  filed, 

Mr.  Collyer  appeared  for  the  defendant. 
Hia  Honour  granted  the  order. 
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Doe  dem.  Dark  v.  Bowditck.     Easter  Term, 
1846. 

KJSCTMKNT.  —  LEASE.  —  PROVISO  FOB  RE- 
ENTRY. 

A  lease  of  lands  and  premises  contained  a 

proviso  that  on  nonpayment  of  rent  by  the 

-      lessee  the  lessor  ndght  enter  on  the  premises 

for  the  same  till  tki  same  shall  be  fully 

satisfied  and  discharged.      Three  quarters 

.  qfa  year's  rent  being  in  arrear,  the  lessor 
brought  an  action  qf  ejectment  under  the 
4  Geo,  2,  c,  28,  and  obtained  a  verdict. 

Held,  that  inasmuch  as  the  operation  qf  thd ; 
second  section  of  the  statute  was  to  make 
the  lease  absolutely  void  in  case  judgment 
was  recovered  by  the  lessor,  the  statute  was 
only  intended  to  optratt  when  the  right  of 
re-entry  was  absolute  and  not  quousque, 
and  that  therefore  the  action  could  not  be 
maintained,  and  judgment  must  be  entered 
for  the  dtfendatu. 

This  was  an  action  of  ejectment  for  the  non- 
payment of  rent  tried  before  Mi».  Baron  Rolfe, 
on  the  western  circuit,  in  which  a  verdict  was 
found  for  the  lessor  of  the  plaintiff.  The  de- 
fendaiit  held  the  nremises  under  a  lease  from 
the  plaintiff,  in  which  rent  was  reserved  quar- 
terly, and  it  contained  a  proviso,  that  in  case 
there  was  rent  due  and  unpaid,  the  plaintiff 
might  enter  on  the  premises  for  >the  eaWfe,'  tiH 
the  same  shall  be  fuHy  satisfied  and  discharged. 
Ihree  quarters  of  a  year's  rent  being  in  arrear 
and  unpaid,  the  plamtiff  hnmght  «ie  present 
action  to  recover  possession  of  the  premises, 
under  the  4  Geo.  2,  c.  28.  A  rule  nisi  was  af- 
terwards obtained  to  enter  judgment  for  the 
defendant,  on  the  ground  that  the  proviso  for 
re-entry  was  only  a  power  enabling  the  lessor 
to  enter  and  keep  possession  of  the  premises 
till  the  arrears  of  rent  were  paid,  and  not  a 
power  equivalent  to  reentry  at  common  lnw 
^  as  to  enable  him  to  bring  an  action  of  eject- 
ment. 

Mr.  Crowder  Siud  Mr.  3/ertoa/e  showed  cause. 

llie  statute  4  Geo.  2,  c.  28,  was  passed  for 
the  purj)ose  of  dispensing  with  the .  difficulties 
and  niceties  required  for  re-entries  by  thecoma 
inon  law,  and  provides  that  where  the  lessor, 
shall  have  power  of  re-entry  and  halfa-year's 
rent  shall  be  in  arrear,  that  he  may  enter  and 
^7^  *-*^"claration  in  ejectment  for  the  recovery 
of  the  demised  premises,  and  if  the  lessor  ob- 
tains judgment,  hd  shall  thenceforth  hold  the  pre- 
mises discharged  from  such  lease.  The  right 
'^•ii^i!^^'^  on  the  premises  under  the  proviso 
will  have  the  same  operation  as  a  right  of  re- 
entry at  common  law,  and  an  action  of  eject- 
ment may  therefore  be  maintained.  The  words 
entry  and  re-entry  are  here  used  synonymously. 
The  proxnsion  that  the  lease  shall  be  discharged 
in  CE83  judgment  shall  be  recovered  against 
the  lessee,  cannot  mean  that  the  lease  in  all 
^^^  "  y^  ^^  absolutely  null  and  void ;  but 
that  each  party  is  to  be  discharged  from  his 
liabiliiy  under  the  covenants  in  the  lease  quous- 
qne,  till  the  rent  in  arrear  is  satisfied,  and  that 


afterwards  eacE  party  shall  be  restored  to  lus 
powers  under  the  leue.  In  Doe  v.  Elsam,*^  the 
court  held  that  provisoes  for  re-entry  in  a  lease 
are  to  be  construed  like  other  contracts,  not 
with  the  strictness  of  conditions  at  common 
law.    They  also  cited  Doe  v.  Bhrsley.^ 

Mr:  Greenwood  contriL    - 

The  defendant  is  entitled  to  the  judgment  of 
the  court.  The  statute  has  provided,  in  order 
to  prevent  the  tenant  resorting  to  hU  remedy  in 
a  court  of  equity,  that  in  case  the  lessor  of  the 
plaintiff  shsli  recover  judgment  in  an  action  of 
eject^exit,  te  shall  thenceforth  hold  the  demised 
piffuise^cfdiilAttrged  from  such  lease.  That 
mu^TPMen^^al  the  lease  is  to  be  void  aho- 
getheVr^mi  pot  quousque.  In  West  v.  Dads,' 
and  Doe  v4  Masters,'^  after  judgment  in  eject- 
meat  under  a  power  of  re-entry  the  court  re- 
fused to  relieve  the  tenant  by  staying  the  pro- 
ceeding in  ejectment  upon  payment  of  the 
arrears  of  rent  and  costs.  It  is  evident  the 
proviso  in  this  lien  only  contains  a  qualified 
power  of  entrv,  until  a  certain  condition  ia  per- 
formed, and  then  the  tenant  is  restored  to  his 
rights  under  the  lease.  The  tenant  has  do 
power  over  the  accruing  reat,  it  is  confined  to 
that  which  is  in  arrear.  If  this  right  of  entry 
is  sufficient  to  satisfy  the  statute,  then  aright  of 
entn*,  however  transitory,  wiU  have  the  effect 
of  discharging  the  lease  altogether;  and  the 
defendant  will  lose  all  benefit  under  this  lease 
which  he  could  not  have  been  deprived  of  by 
the  common  law. 

Car,  ado.  vult. 

Lord  Denman,  C.  J.,  delivered  the  judgment 
of  the  court.  This  was  an  action  of  ejectment 
for  non-payment  of  rent.  The  lessor  of  the 
plaintiff  had  obtained  a  verdict.  There  has 
been  an  application  to  enter  the  judgment  for 
the  defendant.  The  lease  was  iuartificially 
drawn,  but  we  mtist  give  a  reasonable  con- 
struction to  its  provisions.  It  contains  a  pro- 
vision, that  on  non-payment  of  rent,  the  lessor 
of  the  plaintiff  might  "  enter  on  the  premises 
for  the  same  till  the  same  shall  be  folly  settled 
and  discharged."  Such  a  condition  would  en- 
title thef^ntiff  to  enter  and  hold  till  the  pay- 
ment-of  l»nt»  but  when  the  rent  dtfe  had  been 
satisfied,  the  tenant  would  have  a  right  to 
re-^nter  and  )^old  as  before."  In  that  case 
it  w^s  held.l^hat  the  lessor  of  the  plaintiff 
might  maintain  ejectment  at  common  law ;  but 
here  the  ejectment  is  brought  under  the  stat,  4 
of  Geo.  2.  c.  28,  and  the  question  is,  whether 
the  plaintiff  can  avail  himself  of  that  statute. 
If  his  right  to  re-enter  is  a  right  to  re-enter  tin 
the  rent  is  satisfied,  but  not  to  avoid  the  lease, 
we  do  not  think  that  he  can  avail  himself  of  the 
provision  of  that  statute.  The  object  of  that 
statute  was  to  remove  from  landlords  certain 
inconveniences  occasioned  by  die  niceties  of 
the  common  law.  For  this  purpose  it  provides 
that,  where  half  a-year's  rent  shall  be  in  arrear, 
and  the  landlord  or  lessor  to  whom  the  same  is 


»  1  Mood.  9i  Mai.  189.    ^1  Ad.  &  Ellis,  76^. 
<  7  East,  363. .  ^  2  Bar.  Sc  Cr«ss.  490. 

•  Co.  Litt.  202,  b;  sect.  327. 
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Wijfhtmim,  J.  It  seems  to  me  that  to  grant 
this  application  will  be  far  more  favourable  to 
the  partjr  against  whom  it  is  made  than  to  leave 
the  am)hcant  to  bring  an  action  in  which  he 
would  most  likely  be  successfuL 

Pigott  then  submitted  .that»  under  the  cir- 
cumstances, the  applicant  was  not  entitled  to 
costs. 

Joyce,  contri^  contended  that  there  was  ni><> 
thing  in  the  case  to  take  it  out  of  the  ordinaiy 

COftfiSSb*.*' 

.  N  fVijihtfnan,  J.    I  am  disposed  to  think  that 
Mr^  Swan  ought  to  pay  the  costs.    He  should 
have  ])aid  the  money  when  it  was  demanded* 
,    ._  and  it  his  default  which  has  obliged  the  apfdi- 

law  demand,  llie  statute,  however,  goes  M'ia?  cant  to  seek  the  assistance  of  the  court.  When 
the  same  section  to  say  that  in  case  the'  lessM^  >  money  is  to  be  paid  by  one  party  to  the  other, 
shall  prevent  execution  without  payment  of  the  and  it  haa  not  been  paid  after  application  made. 


duo,  bathr  righl  by  hw  to  enter  for  the  non-pay- 
ment thereof,  such  landlord  or  lessor  may, 
without  any  formal  demand  or  re-entry,  serve 
a  declaration  in  ejectment  for  the  recovery  of 
the  demised  premises.  The  service  of  the  de- 
claration, therefcHre,  under  that,  statute  stands 
in  the  place  of  the  demand  of  re-entry,  and  if  it 
appears  that  the  rent  is  due,  and  that  the  land- 
]or4  has  retained  a  power  to  re-enter,  he  may 
recover  in  ejectment  If  the  statute  had  stop- 
ped with  that .  general  provision^  tire  i^kintiff^ 
might  perhaps  have  entitled  himself'  Pi  *tl$e 
benefit  of  it.  Assuming  the  rent  l^tlMintoe; 
theofily  efltect  of  the  statute  .wwld(|{t)»^M»>ri^' 
lieye  him  from  the  formalities  of  ^herieMHiMfi 


rent  and  full  costs  of  levying  the  same,  and 
shall  not  take  certain  proceedings  therein  men-' 
tioned,  then  the  lessee  shall  be  barred  and  ^- 
clud«d.from  all.  relief,  apd  the  landlord  shall 
hold  the  preynises  discharged  of  the  lease.  .  The 
latter. part  of  this  section  applies  to  the  whole 
provision,  and  the  effect  of  i^.  is,  under  the  cir^ 
cumslaiioes  there  stated,  to  make  the  lease  Ab- 
solutely void.:  It  puts  an  end  to  the  term  and 
creates  a.for/eiture.  We  think  the  statute  was 
not  intended  so  to  operate,  in  such  a  case  as  the- 
present^  but  only  .to  apply,  to  a  case  whete^  the 
right  to  re-enter  is  absolute  and  not  quomg^ne; 
an4  it  is  impQssibli?  .to  forgetv  eb!at^ibefeve"»he 
sUtttte  equity  would  not  allow  a  forfekiurefdv' 
mere  nevn-payment  of  rent,  and  tbe.statnte  does 
not  contain  any  provision  cbangij|gi«tte  ipaA-^ 
ciple  of  the  law.  '    .  • .  -r  ^  ^.i. 

Judgment  for  tbo^dttfiondattti   <A 


the  party  in  default  is  usually  ordered  to  pay 
costs,  and  I  see  nothing  to  exempt  this  case 
from  the  onlinary  rule. 

*■     '     "■''  ^ '         Rule  absolute  with  costs. 


QuccD'fi  l^enct  |lraet(tt  Court 

In  re  Robert  Swan,  genLf  qm,.  jfyc.      ^m^t^^ 
Term,  1846.       ,^  /  „„  ,,,;*, 

ATTORNEY,     WHEN     SUVUMSLlMf.  jiliIAJiLKi 
UPON   UNDBRTAIb^lfGft,'j..ii:'..^    u'i  • 

An  atiormty  may^  «pen  mbiimi,  6k  m^^^PH^ 
pay  money  pursuant  to  hU  >'uaiH'ti6iiii^} ^ 
and  to  pay  fhe  eost$^  of  /l|i#^'4d?(mij 


^  .Sarah  Austery.  Holland.    May  6th. 

STAYING  i*ROCEEDINOS.  —  ACTION  IN  THE 
NAME  OF  NOMINAL  PLAINTIFF  WITHOUT 
HIS  AUTHORITY. 

.    l^^d^ofsepA^tfon  between  husband  and 

.n.i^itfi  tkk'htmbmd 'Covenanted  to  pay  an  an-: 

r.k,  ni^ J<^4htmtiteBrf9r'  4ke  me  of  the  i^. 

.  i  >   Xj^e  mn^Hitit.  MUf  imiurear,  and  the  trustee 

ri^it^yt'vpofk  mdemmity,  to  sue  the  hus» 

;,  y  ,i^l,f,iafi:a^tum  teas  eommenced  in   the 

..Jruit^'sMamffMtVifithout  his  authority^ 

.for  fj(?  rei^^pery  thereof     Under Jhese  cir- 

II   ^„  cums^mtfis,:tJi:e  coHrt  refus^  to  stay  pro'- 

^  ci(e4inSHI  itlthfLWtaMee  of  the  defendant.  - 


tn.wi-J 


U 


money  heeame  due. 

Joyce  had  obtained  a  rule  <^l!i^g'  tipon "  Wr; 
Kobert  Swan,  an  attorney  of  thi«r  bOutt,  "f o  sKpw 
cause  why  he  should  not  pay  to  VL^  'A'F.  Cliahi'- ' 
berlayne  the  silm  oi-Jly  pm^Attt;^<f  att  iowd^r 
taking  given  on  the  drd  of  May,  f843,  and  v^f 
he  shoiUd  not  pay  the^eofts  of  this  application; 

Pigott  now  showed -cause. '  This  application 
is  too  late,  the  undertaking  beih^  from  3  to  4 
years  old^' and' no  reason  is  assigned  for  not 
oomin^  16  the  court  at  ah  earlier  period.  In  tit 
re  Fttirthome,  1  B.  C.  40,  the  dates  were  not 
bumght  to  the  notice  of'  the  court ; '  but  in 
GfdrryT.  WUks,  2  Dowl;  648,  an  application  to 
compel  an  attorney  to  refund  mbney  was  held 
to  be .  too.  late  after  a  lapse  of  three  terms. 
IWiyktman,  J.  This  is  not  an  application  to 
compel  the  retam  of  money,  but  simply  that 
itsMlbe  paid  over.]  He  also'dted  Ik' the 
matter  of s 2  R.  &  Adol.  7*6. 


Gfrty  Wad  obtained  a  rule  calling  upon  the 
pftihtifr  anS  her  attorney  to  show  cause  why 
the  H^it  bF  summons  and  all  subsequent  pro- 
ceedlngs  ^hbblcf  Hot  be  set  a6ide  with  costs  to 
be  fMd  By  the  attorney,  upon  an  affidavit  of 
the  defendant  stating  that  he  had  been  in* 
fortn<*d  by 'the  plaintiff  that  the  action  was 
cdttjui^ced  without  her  authority,  and  con- 


thoayh  three  years  *«»e'etojfaedi'^^ee3rthfi[tifKtSi  m^        her  express  directions.      The 

''^  aflWaiTt^egatit^d' collusion  between  the  plain- 
tiffatit!  d^fendiht. 

^By  ttiij  Affidavits  in  answer  it  appeared  that 
diflfCTcnci^rharing  arisen  between  tne  defendant 
ad^his  'irife;  they  agreed  to  separate,  and  that  a 
de^d  hifd  been  executed,  whereby  the  husband 
covenanted,  with  the  phiintiff  to  pay  her,  in 
trust  for  his  wife,  fin  annual  sum  ,by  monthly 
payments..  Several  payments  being  in  arrear, 
the  plaintiff  was  requested  by  the.  wife  to  com* 
inence  a^  action  to  recover  them,  and  was .  at 
the  same  tigie^offered  an  indemnity  against  all 
Consequences  by  the  wife's  father.  The  plain- 
tiff, however,  declined  to.  proceed,  whereupon 
this  action  was  commenced  in  her  name.,  A 
correspondence  had  taken  place  upon  the  sub- 
ject, and'from  the  defendant'JB  letters  ii  ap- 
peared that  he  had  tendered  a  sum^  which  had 
not  been. accepted.  '  •       * 

Lush  now  showed  cause.     The  defendant 
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ku  no  right  to  a  «tay  of  proceedin|(B.  An  in- 
demnity kat  been  offered  to  the  pUdnUff,  and 
«he  makefi  no  application,  and  it  is  quite  clear 
<bat  if  she  did,  proceedings  would  only  be 
stayed  until  security  were  given.  Spieerr. 
Jhdd,  2  C.  &  J.  165.  Even  if  the  plaintiff  bad 
given  the  defendant  a  release,  the  court  would 
not  permit  the  defendant  to  plead  it.  In 
Chambers  v.  Donaldsm,  9  East  471*  where 
husband  and  wife  were  living  apart  under  sen- 
tence of  separation,  an  action  was  brSfOght  by 
the  wife  in  the  husband's  name  for  breaking 
and  entering  the  house  of  the  wife  and  taking 
her  goods,  and  an  application  similar  to  the 
5>re8ent  having  been  made  by  the  defendant, 
upon  an  affidavit  stating  that  the  action  had 
been  commenced  without  the  husband's  autho* 
lity,  the  court  refused  a  rule.  Upon  the  au- 
thority of  that  case  this  rule  mus^  be  dis- 
charged. 

Gray  was  then  called  upon  to  aouport  the 
rule.  There  is  nothing  to  lead  to  the  suppo- 
sition that  there  has  been  anv  collusion  be- 
tween the  plaintiff  and  defendant.  The  case 
differs  also  from  Chambers  v.  Donaldson,  d  East, 
471,  iu  this,  that  if  money  were  now  brought 
into  court,  there  would  be  no  one  competent  to 
give  a  valid  discharge ;  for  payment  to  an  at- 
torney who  sues  without  the  plaintiff's  autho- 
rity, IS  no  answer  to  an  action.  Hubbart  v. 
PhilUps,  14  Law  J.  (Ekc.)  N.S.  163,  is  a  direct 
authority  in  favour  of  this  application,  #6r  it 
was  ^ere  held  that  where  an  attom<^y  has  com- 
menced an  action  without  the  plaintiff's  autho- 
rity, either  plaintiff  or  defendant  may  apply  to 
stay  the  proceedings  and  to  make  the  attorney 
pay  costs. 

Coleridge,  J.  I  think  that  it  sufficiently  ap- 
pears that  there  is  coUunon  between  the  plain- 
tiff and  defendant.  The  plaintiff  must  know 
that,  except  by  using  her  name,  the  wiCs  has 
no  remedy  at  law,  and  though  an  indemnity 
has  been  offered  she  has  refused  to  accept  it; 
moreover,  she  herself  makes  no  application  to 
court,  so  that  it  can  hardly  be  surmised  that  the 
use  of  her  name  can  be  attended  with  any 
hardsbip  to  her,  and  I  do  not  see  that  it  can  be 
productive  of  any  to  the  defendant.  Looking, ' 
therefore,  to  all  the  circumstances,  I  think  that 
this  rule  should  be  discharged,  and  with  costs, 
beeause  all  the  facU  were  not  stated  in  the  affi- 
davits upon  which  the  rule  was  obtained. 

Rule  discharged  with  costs. 


Court  of  IBanlnipfrs. 
In  re  John  Higgs.     16th  June,  1846. 

INSUFFICIENCY     OF     AFFIDAVIT     OF     DEBT 
UNDER   STAT.  1  &  2  VICT.  C.  110,  8.  8. 

John  Higgs,  of  the  Harewood,  in  the  parish 
of  Cheadle,  in  the  county  of  Stafford,  filed  an 
affidavit  of  debt  in  this  court,  under  the  1  &  2 
Vict.  c.  110,  s.  8,  on  the  6th  June,  1846,  which 
was  as  follows:— "Jolm  Higgs,  &c.,  maketh 
gath  and  saith,  that  John  Higgs,  of  Tummill 
Street,  in  the  parish  of  Clerkcnwell,  in  the 
county  of  Middlesex,  is  and  stands  justly  in- 


debted to  this  deponent  in  1^  sum  of  one  him- 
dred  pounds  and  upwards,  for  monev  lent  and 
advanced,  and  for  goods  sold  «nd  demwed  hf 
this  deponent  to  ti&e  said  John  Higgs,  at  his  re* 
onest."  Condudhug  with  the  vscnd  sverment, 
tnat  the  debtor  was  a  trader  within  the  mesn- 
ing  of  the  bankrupt  laws.  A  copy  of  this  affi- 
davit, and  a  notice  requiring  immediate  nayineot 
of  the  debt,  having  been  duly  aervaa  on  the 
trader  debtor,  he  gave  notice  to  the  creditor  of 
hisitftention  to  appear  before  Mr.  Commissioner 
Fbt^bktnoue,  at  the  court  of  bankruptcy,  this 
day,  and  apply  to  .have  the  affidavit  set  aside 
fbr  htsuftdency;  or  to  enter  into  a  bond  with 
two  auffitHent  shreties,  pursuant  to  the  act  of 
pafiMnent.' 

'Mr.  Sturgeon  now  appeared  on  behalf  of  tiie 
debtor,  and  insisted  that  the  affidavit  of  ^bt 
filed  In  this  caibe  was  insnffident,  inasmuch  as 
it  ftHed  to  state  the  precise  amount  of  the  debt. 
It  was  flufficient  to  snow  that  th«  creditor  might 
be  a  good  petitioning  creditor,  under  tlie  5  £  6 
Vict.  c.  122,  s.  9,  but  it  was  insufficient,  under 
the  Stat.  I  ^  2  Vict.  c.  110,  s.  8.  Under  tint 
statute  the  debtor  was  to  enter  into  a  bond, 
with  sufficient  sureties,  to  pay  such  sum  as 
should  be  recovered  in  any  action  brought  for 
the  recovery  of  the  original  debt,  or  to  render 
him  to  prison.  Here  the  debt  was  stated  to  be 
^^  100^,  and  upwards.''  How  was  it  possible 
for  a  debtor,  under  such  circumstances,  to  knov 
what  should  be  the  amount^of  the  bond  into 
which  he  and  his  sureties  were  required  to  en- 
ter ?  Was  it  1012.,  or  any  greater  sum  ?  The 
word  "  upwards  "  would  comprehend  any  sum 
above  100/. 

Oft  the  part  of  the  creditor  it  was  suggested, 
that  the  affidavit  filed  in  this  case  was  in  the 
usual  form,  and  copied  from  the  printed  forms 
in  general  use. 

Mr.  Commissioner  Fonblauque  was  of  opinion 
that  the  affidavit  was  insufficient.  The  debtor 
should  have  the  means  of  knowing  the  precise 
amount  claimed  from  him,  in  order  that  if  he 
thought  fit, -he  asight  procure  'two  vvrelies  to 
join  Aim  in  ^he  requisite  bond.  In  this  case 
it  was  impossible  for  him  to  say  what  would 
amount  to  a  sufficient  bond;  and  he  tiiougfat 
the  trader  diebtar  ought  not  to  be  called  i^K>n  to 
enter  into  any  bond  upon  such  an  affidavit. 

A  memorandum  of  the  commisaioner's  de- 
cision was  then  indorsed  upon  the  affidavit  of 
debt,  and  no  bond  entered  into  by  the  trader 
debtor. 

In  re  Henry  Mutter,    17th  June,  1846. 

INSUFFICIENT  ATTESTATION  OF  IKSOI.- 
vent's  PETITION,  UNDER  STAT.  7  &  S 
VICT.  C.  96. 

The  petitkmer  filed  his  petition  in  tlus  coart, 
under  the  7  &  S  Vict.  c..96,  and  now  came  up 
for  his  interim  order. 

On  behalf  of  an  oppoaiqg  creditor,  die  com- 
missioner's  attention  was  called  to  an  omiasion 
in  the  attestation  of  the  insolveat*a  petition. 
The  Ibrm  of  attestation  giraa  by  the  act  in 
schedule  A,  No.  1^  ia  aa  fdkwa :--«  SSgnvd  by 
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lint  mad  petitkiwr  on  the         day  of  , 

184  « in  the  presence  of         •        of  , 

attorney  or  agent  in  the  matter  of  the  aaid  pe- 
tition.'* In  the  present  instance,  the  attestation 
omitted  to  state  the  residence  of  the  petitioner's 
attomev  or  agent.  It  merely  stated  that  it  was 
signed  by  the  said  petitioner  on,  kc,  "in  the 
presence  of  John  Chisholme,  of  ,  at- 

tomer  or  agent  in  the  matter  of  the  said  peti- 
tion.'^  The  2nd  section  of  the  statute  directed, 
that  if  the  petition  was  not  in  the  Corro  pre- 
scribed, such  petition  should  be  dismissed. 
The  form  prescribed  indicated  that  the  resi- 
dence of  the  altomey  or  agent  should  be  in- 
serted, and  here  it  was  Mt  in  IMank*  Some 
printed  forms  used  in  the  court  were  handed 
up  to  the  commissioner  in  which  the  second 
*'  of  "  and  the  blank  following  it  for  the  resi- 
dence of  the  attorney  or  affent  did  not  appear, 
and  it  was  obsetred  that  the  petitioner's 
attorney,  Mr.  Chisholme,  had  been  misled  by 
these  forms. 

Mr.  Commissioner  Goulbouru  said,  it  did  un- 
fortuoatdy  happen  that  the  printed  forms  were 
not  always  correct :  it  was  the  duty  of  the  com- 
missioners, however,  not  to  look  to  these  fonns, 
but  to  the  act  of  parliament.  In  this  case  the 
statute  was  imperative.  The  petition  must  be 
in  the  prescribed  form;  here  it  was  not  so,  as 
the  residence  of  the  attorney  or  agent  was 
omitted.  Where  an  agent  acted  for  a  petitioner, 
he  could  conceive  it  to  be  very  desirable  thjU 
the  residence  of  the  agent  should  appear  on  the 
petition.  Perhaps  when  the  petition  was 
attested  bv  a  town  attorney  it  was  not  so  m«t»- 
rial,  but  tne  act  of  parliament  made  no  distinc- 
tion and  left  him  no  discretion  in  the  matter. 
As  the  objection  was  taken,  he  felt  bound  to 
pronounce  it  to  be  fatal,  and  to  order  the  pe- 
tition to  be  dismissed.  It  would,  of  course, 
be  competent  £or  the  insolvent  to  file  a  second 
petition,  in  which  the  omission  might  be  sup- 
plied. 

The  petition  was  accordingly  dismissed. 


ciRCurrs  of  the  commissioners 

FOR  TUR  RELIEF  OF 

INSOLVENT  DEBTORS. 


Autumn  Cireuiis,  1846. 

NOaTMBRif  ciBCvrr. 

Henry  Revell  Reynolds,  Esq.,  Chief  Comrais 


Yerhkire,  at  SheffieU,  VVadnesdi^r  Oct  91. 

Yorhhin,  at  Wakefield,  Thursday,  Oct.  29. 

At  tke  Town  and  Coonty  of  the  Town  of  Kiogston- 
spen-Httll,  Tueaday,  Oct  27. 

Yorbkire,  at  York,  Thursday,  Oct  99, 

ForibAirf,.  ajt.  Ijlichmond,  Saturday,  Oct.  31. 

Omrkam,  at  Durham,  Monday,  Nor.  f . 

SartkmmbgrLmd,  at  Um  Moot  HeU.  Kewosstle- 
npon-Tyoe,  Wednesday,  Nov.  4. 

At  the  Town  and  County  of  the  Town  of  New- 
caetW-Qpon-TyM,  the  ssom  day. 

ftiwisiltwrf, at Cailiele,  Friday,  Not.  6. 

Wettmortlmtd,  at  Appleby^  Monday,  Nor.  9. 

WestwunUrndf  at  Keadd,  Taesday,  Nor.  10. 


lancflfAitv,  at  Lancaster,  Wednesday,  Not.  II . 

Lancatkire^  at  Liverpool,  Wednesday,  Nor.  18. 

Mwto^eryMret  at  Welshpool,  Satniday,  Not. 
*1. 

Merimulkikir§,  at  Dolg«lly,  Tuesday,  Not.  S4. 

Camarwnshire,  at  Camarron,  Tbondar,  Nor. 
6. 

Angleiiift  at  Beaumaris,  Friday,  Not.  27. 

Denbightkirey  at  Rothin,  Monday,  Not.  SO. 

Flittlikire,  at  Mold,  Tuesday,  Dec.  1. 

C%«Ur«,  at  Cheshire,  Wadneaday,  Dec.  t. 

At  tha  City  and  County  of  the  City  of  Chester, 
the  same  day. 


UOaiB   CIRCUIT. 

John  Greathead  Harria,  Esq.  Commissioner. 

Kentf  at  Dover,  Friday,  Nov.  6. 
At  the  City  and  Couoty  of  the  City  of  Canterbury, 
Saturday,  Nor.  7. 

Keittf  at  Mndstoue,  Monday,  Nov.  9. 
5iisMjr,  at  Lewes,  Friday,  Not.  SO. 
HertfWMire,  at  Hertford,  Tuesday,  Dec.  1. 

aOUTUEIlN   CIRCUIT. 

>ViUiam  John  Law,  Esq.,  Commiaaioiier. 

BerMire,  at  Reading,  Wednesday,  Oct.  28. 

MorMke,  at  Oxford,  Friday,  Oct.  SO. 

m>rc§§terthire,  at  Worcester,  Monday,  Not.  2. 

RddmanldM^  at  Presteigne,  Wednesday,  Not.  4. 

Herrfordthirty  at  Hereford,  Thursday,  Nov.  5. 

MnitnochMre,  at  Brecon,  Saturday,  Nov.  7. 

Cannart&siijUM,  at  Carmarthen,  Monday f-NoT.  9. 

Cardigatxthirt,  at  Cardigan,  Wednesday,  Not.  11. 

PtMbTtimkir*^  at  HsTerfordwest,  Thursday,  Not. 
t2. 

CUmorgatuhire,  at  Swansea,  Monday,  Not.  16. 

Gtamorganihirey  at  Cardiff,  Tuesday,  Nov.  17. 

MonmoHththirt,  at  Monmouth,  Thursday,  Not.  19. 

CH&meeHtrthire,  at  Gloucester,  Friday,  Not.  90. 

At  the  City  of  Gloaceater,  the  same  day. 

At  the  City  and  County  of  the  City  of  Bristol, 
Monday,  Not.  23. 

SoiMnetikvre,  at  Bath,  Wednesdaj,  Not.  2b, 

D€vonihir$,  at  Plymouth,  Saturday,  Nor.  28. 

Cortiwall,  at  Bodmin,  Monday,  Not.  SO. 

Dewmihir$,  at  the  Castle  of  Kxeter,  Wednesday, 
Dec.  2. 

At  the  City  and  County  of  the  City  of  Exeter,  the 
same  day. 

S&menetthirey  at  Taunton.  Friday,  Dec.  4. 

D0r$etthir§,  at  Dorchester,  Monday,  Dec.  7. 

Wiltshire,  at  Salisbury,  Wednesday,  Dec.  9. 

At  the  I'own  and  Couoty  of  tlie  Town  of  South- 
amptoo,  llinrsday,  Dee.  10. 

Southtunpi0n,  ^  Wiaeheoter,  Friday,  Dec.  11. 


iiiDLavo  emcviT. 
Dayid  PoUoefc,  Esq.,  Commissioner. 

Euex,  at  Cbelmaford,  Monday,  Oct.  19. 

Et$es,  at  Colchester,  Tuesday,  Oct.  20. 

Suffolk^  at  Ipswich,  Wednesday,  Oct.  21. 

Norfolk,  at  Yarmouth,  Friday,  Oct.  23. 

Norfolk,  at  the  Castle  of  Norwich,  Saturday,  Oct. 
24. 

At  the  City  and  County  of  Norwiob,  the  same 
day. 

Norfolk,  at  Lynn,  Tuesday,  Oct.  27 . 

Sujfolky  at  Bury  St.  Edmunds,  Thersday,  Oct. 
§9, 

Camhridgeikirt,  at  Cambridge,  Saturday,  Oot.  51. 
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tt   Httotingdon,  Wedoesdar, 
at   PeterborougU,    Thur^dij, 


Nor.  4. 

yorihamptMth  i  rfj 
Nor.  5. 

RutlanMire,  at  Oakbam.  Friday,  Nor.  6. 
.    Liw^Hfhire,  at  Liacoln,  Monday,  Nov.  9. 

Naninghamt}ur9,»t  Nollingham,  Wednesday,  Not. 
11. 

At  the  Town  and  Coanty  of  tbe  Toirn  of  NoUing- 
Iiam,  the  same  dav. 

Derbyskirt,  at  Derby,  Thurad^y,  .Not.  12. 

At  the  City  and  County  of  the  City  of  IjichSeld, 
Saturday,  Not.  14. 

Staffordihir§,  at  Stafford,  Monday,  Not.  16. 

Shropthirt^  at  Shrewsbury,  Wednesday,  Not.  18. 

Shropshire,  at  Oldbnry.  Friday,  Nor.  «0. 

Warwickshire,  at   Birmingham,  Saturday,  Not. 
SI. 

Warwiehhire,  at  Warwick,  Tuesday.  Not.  ?4. 

Warwichthire,  at  Coventry,  Thursday,  Not.  26. 

i>jcft«r»/»ir«,  at  Leicester,  SaturdaT,  Not.  28. 

Korlhamptonshire,  at  Northampton,  Monday,  Nor. 
SO,     .   , 

Bedfordshire^  at  Bedford,  Wednesday,  Dee.  2. 

Buckinghanuliiret  at  Aylesbury,  Friday,  Dec.  4. 


LAW   PROMOTIONS    AND    APPOINT- 
MENTS. 


David  PoUocV,  Esq.,  Chief  Justice  of  the  Supreme 

•  Court  at  Bombay. 
Charles  Phillips.  Esq.,  Commissioner  for   the  Re- 
lief of  InsolTent  Debtors.    J^e  25. 

Henry  Jnroes  Perry,   Esq.,  Commissioner  of  the 
Bankruptcy  Court  for  the  Liveri)ool  District. 

NEW    QURBN*8   COUNSEL. 


M>.  Walpole,  called  1831. 
Mr.  Rolt,  1837. 


Mr.  Bacon,  1827*. 
Mr.  Willcock,  182.5. 


PROCEEDINGS   IN  PARLIAMENT  RE- 
LATING  TO  THE  LAW. 

Kosal  a00cnf9.  (I8th  June,  1846.) 
Railiray  and  other  Deposits. 
26lh  June,  1846. 
Com  Importation. 
Customs  Duties. 

Administration  of  Criminal  Justice. 
Salford  Hundred  Court. 
Explosive  Substances. 

Aoosc  of  HdTlW. 

NEW  BILLS. 

Recovery  of  Small  Debts  and  Demands  in 
Englatta. — For  2nd  reading.  The  Lord  Pre. 
sident  of  the  Council. 

Juvenile  Offenders.  For  2nd  reading.  Mar- 
quia,  of  Wcatminsier. 

Judgment  Creditors.— In  Committee.  Lord 
Broagbain. 

General  Registration  of  Deeds.  -—  Lord 
CampbeU. 


.    Religious  Opinions  Reliefs— Re-ooflttiiitted. 

Lord  Ghanoellor. 

Correction  of  Clerks  fCborch  Diacipllne). 
In  Committee.    Bishop  ot  London. 

Punishment  for  deterring  Prosecutora,  Wit- 
nesses, &c.— In  Comn^ttee.  See  the  bill,  31 
L.  O.  472.    Lord  Denman. 

Railivay  Companies  Dissolution. — For  3rd 
reading.    Lord  Dalhousie. 

Insolvent  Debtors'  Act  Amendmeat.  — 
Passed.    Lord  Brougham. 

Vexatious  Aotions  Protection. — Passed. 

Game  Laws.— To  be  reported. 

Small  Debt  Courts : 
St.  Austell.    In  Committee. 
Birkenhead.    In  Committee. 

Kottse  of  Cawmottf. 

KBW   BILLS. 

Real  Property  Conveyance. 

Bankruptcy  and  Insolvency. — In  Committee. 
See  the  bill,  31  L.  O.  569.    Mr.Hawes. 

Roman  Catholics'  Relief.  —  Re-comnuttcd. 
See  the  bill,  p.  402,  ante,    Mr.  Watson. 

Small  Debts  Court : 
Somerset.    2nd  reading, 
Northampton. 

Poor  Removal.  —  Re-committed.  Sir  J. 
Graham.  See  analysis  of  the'bill,  a  1  L.  0. 473. 

Highway  Laws  Amendment.*^For  2nd  resd- 
ing.    Sir  Jamea  Graham. 

Metropolis  Interments.    Mr.  Maekinnon. 

Death  by  Accidents  Compensation.  For  2nd 
reading,  8th  July. 

Deodands  Abolition.    Mr.  Bouverie. 

Total  Abolition  of  the  Punishment  of  Deatli. 
Mr.  Ewart. 

County  Rates.    For  2nd  reading. 

Administration  of  Justice  at  Quarter  Sea- 
sions.— For  2nd  reading.    Mr.  Frewen. 

Charitable  Trust  Accounts. — For 
ing.    Mr.  Hume.  , 


THE  EDIT0R:S  LETTER  BOX. 

The  notices  of  Eiamination  and  Admisfion 
for  Michaelmas  Term,  served  by  our  corre- 
spondent at  Nottingham,  on  the  16th  May, 
were  clearly  in  good  time.  The  New.  Roles 
for  Easter  Term  make  no  alteration  in  the  time 
of  notice  of  examination  and  admiBston.  See 
p.  50,  ante. 

The  letter  of  "A  Chancery  Solicitor "  lebtt. 
ing  to  the  Law  of  Railways  having  Appeared  in 
the  newspapers,  it  will,  we  presume,  be  uime- 
ceasary  to  insert  it  in  Uieae  pages.      >    >         • 

The  periodical  titt  of  New  Lttw  Booki  flthaXl 
be  given  in  an  early  number. 


tS^t  Ut&l  &hii^\itV4 
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"  Qnod  magii  ad  mm 
Psrtinet,  et  neidre  malum  est,  agitamua." 

HORAT. 


LAW^ROMOTIONS   AND   AP- 
POINTMENTS. 

An  unusual  succession  of  promotions  and 
appointments,  consequent  upon  the  recent 
change  ofministrV)  has  taken  place  during 
the  past  week.  We  were  enabled  in  our 
last  number  to  state  the  names  of  the 
principal  Law  Officers  of  the  Crown,  and 
have  now  to  complete  the  list.  The  pro- 
fession, we  are  glad  to  observe,  is  very 
strongly  represented  both  in  and  out  of  the 
Cabinet.  Thus,  in  addition  to  the  Lord 
Chancellor,  the  office  of  Secretary  of  State 
for  the  Home  Department,  rarely  occupied 
by  a  lawyer,  is  filled*  by  Sir  George  Grey, 
Baronet,  formerly  one  of  the  Under  Secre- 
taries of  State  for  theColonies,  and  nephew 
of  the  first  Earl  Grey.  .  Then  Lord  Camp- 
Mi  has  been  appointed  Chancellor  of  the 
Duchy  of  Lancaster,  an  office  not  usually 
held  by  a  legal  politician  ;r— Lord  Granville 
Somerset,  it  will  be  recollected,  was  the 
retiring  officer,  and  his  predecessor  was 
Lord  Holland.  Next  comes  Mr.  Shield 
Q.  C,  of  the  Irish  bar,  who  takes  the 
Mastership  of  the  Mint,  a  post  commonly 
assigned  to  a  layman. 

So  far  extend  the  law  personages  of  the 
cabinet,  and  we  come  now  to  the  other 
members  of  the  government  and  who  be- 
long to  the  profession.  Mr.  Charl^ 
Buller,  the  able  supporter  of  the  measure 
for  removing  the  courts  from  Palace  Yard, 
to  the  neighbourhood  of  the  Inns  of  Court, 
has  been  appointed  Judge  Advocate  Gene- 
ral. Sir  Thomas  Wilde,  who  was  justly  re- 
appointed to  the  post  of  Attorney  General, 
has  speedily  been  promoted  to  a  still 
higher  rank, — that  of  Chief  Justice  of  the 
Common  Pleas,— vacant  by  the  lamented 
death  whidi  we  have  elsewhere  noticed. 
We  doubt  not  that  the  profound  know- 
Vou  jLXXiu  No.  967. 


ledge,  extraordinary  talent,  and  unrivalled 
powers  of  application,  which  have  long  dis- 
tinguished the  most  eminent  advocate  at  the 
bar,  will  equally  shine  forth  on  the  bench. 
Mr.  Jervis,  whose  appointment  as  Solicitor 
General  we  anticipated,  though  it  was  not 
completed  when  last  we  wrote,  has  been 
advanced  still  higher,  and  now  occupies 
the  eminent  station  of  Attorney  General, 
which  we  have  no  doubt  he  will  ably 
maintain. 

Mr.  John  Romilly,  the  second  son  of  the 
late  Sir  Samuel  Romilly,  it  is  aaid^  will  be 
the  Solicitor-General.  This  would  be  a 
satisfactory  appointment,  especially  as  Mr. 
Romilly  is  a  member  of  the  Equity  bar, 
whose  claims  in  the  distribution  of  political 
patronage  have  been  long  neglected. 

It  may  be  convenient  to  sum  up  this 
legal  muster  roll  with  the  dates  when  these 
several  distinguished  persons  were  called 
to  the  bar : — 

Lord  Chancellor:  Lord  Cottenham.  23rd 
Nov.  1804. 

Secretary  for  the  Home  Department:  Sir 
Geo.  Grey,  May  1826. 

Lord  Chief  Justice  of  the  Common  Pleas : 
Sir  Thomas  Wilde.    Feb.  1817. 

Chancellor  of  the  Duchy  of  Lancaster :  Lord 
CampbeU.    15th  Nov.  1806. 

Master  of  the  Mint :  Right  Hon.  R.  L. 
Shiel.    1814. 

Judge  Advocate  General :  Chas.  Buller,  Esq. 
June  1831. 

Attorney  General :  John  Jervis^  Esq.  6th 
Feb.  1824. 

IN   XRBLAND. 

Lord  Chancellor:  Right  Hon.Maziere  Brady, 
1819. 
Attorney  General :  R.  Moorv,  Esq.    1807. 
Solicitor  General  :J.H.JfofM(toi,  Esq.  1828. 

IN   SCOTLAND. 

Lord  Advocate :  Andrew  Ruthiffard,  Esq. 
Solicitor  General :  Thomas  M^^ond,  Esq. 

M 
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DEATH  OF  LORD  CHIEF  JUSTICE 
TINDAL. 

There  is  but  one  sentiment — that  of 
deep  and  sincere  regret  —  pervading  all 
branches  of  the  professiony  al  the  sadden 
death  of  Lord  Chief  Justice  Tindal.  It 
appears  that  about  ten  days  ago,  aifter 
his  lordship  had  attended  the  House  of 
Lords  on  an  Irish  appeal,  he  complained 
of  the  excessive  heat^  by  which  he  was 
almost  exhausted.  A  few  hours  afler 
reaching  home,  he  was  seized  by  para- 
lysis in  one  of  his  legs,  and  according  to 
the  advice  of  his  medical  attendant,  he 
soon  proceeded  to  the  sea-side*  Accom- 
panied by  his  son,  Captain  Tindal,  he 
arrived  at  Folkstone,  and  there«  un- 
happily^  his  alarming  mnlady  increased, 
and  other  members  of  the  family  were 
sent  for.  No  remedy  was  available ;  and 
on  Monday  evening  last,  the  6th  inst., 
this  excellent  judge  expired,  in  the  70th 
year  of  his  age,  lamented  scarcely  less  by 
every  member  of  the  profession  than  by 
his  own  family. 
•  For  the  present  we  can  record  only  the 
dates  of  his  distinguished  legal  career^ 
and  must  defer  the  Memoir,  which  we  hope 
soon  fully  to  prepare. 

Sir  Nicholas  Conyngham  Tindal,  knight, 
M.  A.,  was  called  to  the  bar  by  the  Society 
of  Lincoln's  Inn,  on  the  20th  June,  1809, 
and  went  the  Northern  Circuit.  He  was 
appointed  Solicitor-General  in  Trinity  Va- 
cation, 1826,  and  promoted  to  the  Chief 
Justiceship  of  the  Common  Pleas  in  Easter 
Vacation,  1829. 

NOTES  ON  EQUITY. 

SUBSTANTIAL  REPRESENTATION— WHETHER 
BINDING  ON  ABSENTEES. 

There  are  two  general  rules  of  equitable 
jurisdiction,  —  the  first,  that  the  court 
always  endeavours  to  do  complete  justice, 
80  that  the  matters  involved  in  the  suit 
may  not  be  left  open  for  future  litigation  ; 
the  second,  (which  is  but  ancillary  to  the 
first),  that  all  parties  interested  in  the 
subject-matter  of  the  suit  ought  to  be  made 
parties  i^  for  otherwise  how  can  the  jus- 


^'Itifl  usud  to  reverse  the  order  of  these 

rules.    Bat  we  cmieeive  that  the  rule  requiring 

^^Mtrties  itttdrened  to  appear  in  the  field,  is 

^ /Nearly  vuboi^^KaltlB  to  Ae  other  rule  which 

;    cmdertakeg  im'n^^e^  joatiee.    The  role  aa  to 

f'u   ptfftie«i«]^eray||li|piuii^        The  other  role 


tice  of  the  court  be  compete,  or  how  can 
further  litigation  be  averted  ?  upon  these 
two  great  rules  the  entire  round  of  practice 
in  equity  is  built.  All  general  rules,  how- 
ever, are  occasionally  liable  to  modification. 
Th«9,  sometioica  tie  court  must  be  sati&- 
fiecl  with  doing  only  partial  justice ;  and  at 
other  times  the  individuals  concerned  (as 
in  the  case  of  shareholders  in  great  com- 
panies)* may  be  too  numerous  to  be  made 
parties.  The  court  must,  therefore,  mould 
its  practice  and  course  of  proceeding  to  suit 
the  altered  state  of  society.  And,  there- 
fore*  it,  in  many  instances,  (especially  of 
late  years,)  dispenses  with  the  presence  of 
parties  who,  according  to  the  general  prac- 
tice, would  have  been  necessary  parties.^ 
This  is  now  quite  settled  and  well  under- 
stood. But  we  believe  it  has  never,  till 
the  case  to  which  we  are  presently  to  ad- 
vert, beien  ever  judiciallj  considiered  how 
far  a  decree  should  be  binding  upon  per- 
sons whose  presence  has  been  hedd  unne- 
cessary in  consequence  of  the  imposaibiUty 
of  securing,  or  the  great  inconvenience  of 
requirmg,  their  appearance. 

In  Powell  V.  Wright,''  the  bill  omitted  to 
make  certain  schedi^e  creditors,  amounting 
to  130  in  number,  parties  to  the  suit ;  but 
prayed  that^  if  necessary,  it  might  be  taken 
to  be  a  bill  on  belialf  of  all  parties  inte- 
rested. It  was  submitted,  however,  by 
one  of  the  defendants,  whether  these 
creditors  were  properly  rqnresented  in  the 
suit.  He  did  not  require  that  they  shooid 
all  be  made  parties.  What  lie  wanted  was 
to  have  them  wbstantialfy  represented,  by 
making  some  of  their  class  defendants,  by 
which  means  he  said  they  would  be  bonnd 
and  prevented  instituting  a  multiplicity  of 
suits  of  their  own.  Upon  the  opening  of  this 
suggestion  in  court.  Lord  LangdeUe,  M.  &• 
interposed,  and  tlirew  out  these  importam 
observations : — '<When  some  only  of  a  daas 
are  made  parties,  it  is  a  very  inaccurate 
mode  of  expression  to  say  that  they  repre- 
sent the  rest.  The  others  may  be  per- 
fectly ignorant  of  the  proceedings,  and  cf 
what  is  really  going  on*  It  is  matter  of 
convenience  or  necessity  when  the  court 
allows  one  to  sue  on  behalf  of  the  rest. 
In  consequence  of  the  difficulty  arising 
from  the  number  of  parties  interested,  tbe 
court  relies  on  the  assistance  ai  one  class, 
on  the  ^th,  that  having  the  same  interest 


points  to  the  end  which  the  instrument  is : 
tended  to  accomplish. 

^  Wahoorth  v.  HoU,  4  MyL  ft  Cr.  619. 

•  7  Beair.  4A4. 
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with  the  absent  parties,  the  facts  as  affect* 
ing  them  wiH  be  ftirly  brought  before  the 
court.  But  in  such  a  case  as  this,  how 
could  you  prevent  another  of  the  same 
class  filing  his  own  bill  if  he  will  not  sub- 
mit to  be  represented  by  the  person  party 
to  the  reccntl?  Besides,  the  defendant* 
naned  to  represent  the  class,  would,  in 
thiff  case,  be  selected  by  the  plaintiff  him- 
self. Now,  if  only  those  whom  the  plain- 
tiff pleased  should  be  made  parties,  it 
would  be  strange  to  say  that  the  others 
who  were  absent  should  be  bound.  Courts 
of  equity  have  said — If  we  can  be  satis- 
fied that  we  have  before  os  persons  whose 
interests  are  the  same  as  the  interests. of 
those  who  are  absent,  we  will  be  content 
to  hear  the  cause  upon  the  argument  of 
such  persons ;  and  if  we  are  then  satisfied 
that  the  case  has  been  fairly  and  honestly 
presented,  we  will  order  the  distribution 
of  the  fund  on  the  representation  of  the 
persons  present.  Though  the  court  will 
do  this,  I  have  never  heard  that  the  pro- 
ceedings in  the  suit  are.  to  all  intents  bind- 
ing on  the  absent  parties.  So  far  as  I 
know,  it  has  never  been  declared  that  the 
absent  persons  are  to  be  cut  off  from  all 
chance  of  correcting  any  error  which,  in 
consequence  of  their  absence,  may  have 
been  made  to  their  prejudice.  A  vague 
sort  of  expression  has  been  used,  that  you 
must  have  a  '  substantial  representation'; 
but  it  really  comes  to  this,  that  in  simple 
cases  the  court  requires  all  parties  interest- 
ed to  be  present,  but  in  a  complicated 
matter,  it  is  contented  with  something 
less." 

So  that  there  is  in  fact  no  such  thing  as 
substantial  representation  in  cases  of  this 
sort:  and  the  phrase  itself,  which  is  apt  to 
mislead,  and  has  in  fact  misled  many,  had 
better  forthwith  be  discharged  from  the 
juridical  vocabulary. 

AWARD    SET    ASIDE — CONDUCT     OF    ARBI- 
TRATOR, AND  OF  THE  PARTIES. 

In  the  case  of  Barvey  v.  Shdionf'  Lord 
Langdale  set  aside  an  award,  on  the  ground 
that  the  arbitrator  had  suffered  interviews 
to  cake  place  between  himself  and  one  of 
the  parties  in  the  absence  of  the  other — 
his  lordship  observing,  <'  It  is  so  ordinary 
a  principle  in  the  administration  of  justice, 
that  no  party  to  a  cause  can  be  allowed  to 
use  any  means  whatsoever  to  influence  the 
mind  of  the  judge,  which  means  are  not 


»  7  Beav.  455. 
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known  to,  and  capable  of  being  met  and 
resisted  by  the  other  party,  that  it  is  con- 
trary to  every  principle  to  allow  of  such  a 
thing.  Both  sides  must  be  heard,  and 
each  in  the  presence  of  the  other.  And 
you  must  not,  in  the  administration  of  jus« 
tice,  in  whatever  form,  whether  in  the 
regularly  constituted  courts,  or  in  arbitra« 
tions,  whether  before  lawyers  or  mercb* 
ants,  permit  one  side  to  use  means  to  in- 
fluence the  decision  of  the  judge,  which 
means  are  unknown  to  the  other  side.  It 
is  argued  in  this  case,  that  there  has  been 
equal  fault  on  the  other  side.  And  that  if 
an  act  of  this  sort  Is  called  in  question,  the 
party  who  seeks  relief  ought  not  himself 
to  be  to  blame.  This,  however,  is  not  a 
matter  between  two  adverse  parties,  but  a 
matter  concerning  the  due  administration 
of  justice,  in  which  all  persons  who  may 
ever  chance  to  be  litigant  in  courts  of  jus- 
tice, or  before  arbitrators,  have  tlie  strong- 
est interest  in  maintaining,  that  the  prin- 
ciples of  justice  shall  be  adhered  to  in 
every  case.*' 


NEW  STATUTES  EFFECTING  ALTE- 
RATIONS IN  THE  LAW. 


railway  and  other  deposits. 
9  Vict.  c.  20. 
An  Act  to  amend  an  Act  of  the  Second  Year 
of  Her  present  Majesty,  for  providing  for 
the  Custody  of  certain  Monies  paid,  in  pur- 
suance of  the  Standing  Orders  of  either 
House  of  Parliament,  by  Subscribers  to 
Works  or  Undertakings  to  be  effected  under 
the  Authority  of  Parliament.— [  18th  Jane 
1846.] 

1.  Recited  act  repealed.  Monies  already  paid 
in  to  be  dealt  vnth  as  directed  by  former  act. — 
Whereas  an  act  was  passed  in  1  &  2  Vict.  c. 
117,  intituled  **  An  Act  to  provide  for  the  Cus- 
tody of  certain  Monies  paid,  in  pursuance  of 
the  Standing  Orders  of  either  House  of  Parlia- 
ment, by  Subscribers  to  Works  or  Undertak- 
ings to  DC  effected  under  the  Authority  of  Par- 
liament:" And  whereas  it  is  expedient  that 
the  said  act  should  be  repealed,  and  should  be 
re-enacted,  with  such  modifications,  extensions, 
and  alterations  as  after  mentioned :  Be  it 
therefore  enacted  bv  the  Queen's  most  excel- 
lent Majesty,  by  ana  with  the  advice  and  con- 
sent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  parliament  assem- 
bled, and  by  the  authority  of  the  came.  That 
the  said  Act  shall  be  and  is  hereby  repealed : 
Provided  always,  that  all  acte  done  under  the 
provisions  of  the  said  act  shall  be  good,  valid, 
and  effectual  to  all  intents  and  purposes,  and 
that  all  sums  of  money  paid  under  the  provi- 
sions of  the  said  act  shall  be  dealt  with  in  all 
respects  as  if  this  act  had  not  been  passed. 
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2.  Authority  to  depoHt.^^ni  belt  evtcted, 
That  in  all  cases  in  which^  any  sum  of  money 
is  required  by  any  standing  order  of  ^ither 
house  of  parliament,  either  now  in  fbrte  or 
hereafter  to  be  in  force,  to  be  deposited  by  the 
subscribers  to  any  work  or  undertaking  which 
is  to  be  executed  under  the  authority  of  an  act 
of  parliament,  if  the  director  or  person  er  direc- 
tors or  persons  having  the  management  of  the 
affairs  of  such  work  or  undertaking,  not  ex- 
ceeding dye  in  number,  shall  apply  to  one  of 
the  clerks  in  the  office  of  the  clerk  of  the  par- 
liaments with  respect  to  anv  such  money  re« 
quired  by  any  standing  order  of  the  Lords 
spiritual  and  temporal  in  parliament  assembled, 
or  to  one  of  the  clerks  of  the  Private  Bill  Office 
of  the  House  of  Commons  with  respect  to  any 
such  money  required  by  any  standing  order 
of  the  Commons  in  paniament  assembled,  to 
be  deposited,  it  shall  oe  lawful  for  the  cletk  so 
applied  to,  by  warrant  or  order  under  his  hand, 
to  direct  that  such  sum  of  money  shall  be  paid 
in  manner  herein- after  mentioned;  (that  is  to 
say),  into  the  Bank  of  England,  in  the  name 
and  with  the  privity  of  the  Accountant-Genecil 
of  the  Court  of  Chancery  in  England,  if  the 
work  or  undertaking  in  respect  of  which  the 
sum  of  money  is  required  to  be  deposited  is 
intended  to  be  executed  in  that  part  of  the 
united  kingdom  called  England,  or  into  any  of 
the  banks  in  Scotland  established  by  act  of 
parliament  or  royal  x^harter,  in  the  nune  and 
with  the  privity  of  the  Queen's  Remembrancer 
of  the  Court  of  Exchequer  in  Scodaod,  at  the 
option  of  the  person  or  persons  making  such 
application  as  aforesaid,  in  case  such  work  or 
undertaking  is  intended  to  be  executed  in  that 
part  of  the  united  kingdom  called  Scotland,  or 
into  the  Bank  of  Ireland,  in  the  name  and  with 
the  privity  of  the  Accountant-General  of  the 
Court  of  Qianceryin  Ireland,  in  case  such 
work  or  undertakmg  is  intended  to  he  made 
or  executed  in  that  part  of  the  united  kingdom 
called  Ireland;  and  such  warrant  or  order 
shall  be  a  sufficient  authonty  for  the  Account- 
ant-General  of  the  Court  of  Chancery  in  Eng- 
land, the  Queen's  Remembrancer  of  the  Court 
of  Exchequer  in  Scotland,  and  the  Account- 
ant-General  of  the  Court  of  Chancery  in  Ire- 
land, respectively,  to  permit  the  sum  of  money 
directed  to  be  paid  by  such  warrant  or  order 
to  be  placed  to  an  account  opened  or  to  be 
openedf  in  his  name  in  the  bank  mentioned  in 
such  warrant  or  order. 

3.  Payment  of  d&^osit. — And  be  it  enacted, 
That  it  shall  be  lawful  for  the  person  or  per- 
sons  named  in  such  warrant  or  order,  or  the 
survivors  or  survivor  of  them,  to  pay  the  sum 
mentioned  in  such  warrant  or  order  into  the 
bank  mentioned  in  such  warrant  or  order,  in 
the  name  and  with  the  privity  of  the  officer  or 
person  in  whose  name  such  sum  shall  be  di- 
rected to  be  paid  by  such  warrant  or  order,  to 
be  placed  to  his  account  there  ex  parte  the 
work  or  undertaking  mentioned  in  such  war- 
rant or  order,  pursuant  to  the  method  pre- 
scribed by  any  act  or  acts  for  the  time  beine 
in  force  for  regulating  monies  paid  into  the  said 


oowrt^find  puf;0Wit  ta>thi  vgeaevalovdcra.af 
the.  8^  Q9ucte  reepectively,  «nd  ifolho^  £m 
or.reward;^  and  every  fi^cbJt«nPk^^pA^<i-^^^ 
the  securities  in  or  vq^  j«{|^9)l^.tlv9  m^P^  maf 
be  invested  aa  herqin^af^r  xiientftonipd,.49r  the 
stocks,  funds,  or  secufitieii  :fmdiQiMed.4o  be 
transferred  or  deposited  in  lieu  thaieof  as 
herein-after  mentioned,  shall  there  iemw  nn- 
til  the  same,  with  all  int^est  and.diyi4«id8»^ 
if  anv,  accrued  thereoi^  ahall  be  paid  out  of 
such  bank,  in  pursuance  >  q(  the  .i^vifiioas  of 
this  act:  Provided  always,  tW  i&.jcaae  any 
such  director  or  person,;  dke^^  gr,peBi0QBi 
having  the  managemefi^  of  any  such  prppMed 
work  or  undertakmg  as  «fcvFesaifl,:shB)).ha«0 
prevbusly  invested  in.  the  tW«a  .pei^^cfintiui 
consolidated  or  the  th^ee  p«reentnii'|«doeed 
bank  annnities,  exchequer  bills  or;  olbcff  go- 
vernment securities,  the  sum  or  ^omeoC  jaoney 
required  by  any  such  etanding  ordei:  of  either 
house  of  parliament  as  aforesaid  to  be  dspoeit- 
ed  by  the  subscribers  to .  any  woik  or^wder- 
taking  which  is  to  be  executed  under  the 
authority  of  an  act  o^  paprliamen^  '}X  ^hall  be 
lawful  for  the  person  or  persona .  nened .  in 
such  warrant  or  oiider»  or  tha  wvivorfi  or  sur- 
vivor of  them,  to  deposit  e^ch.^cWu^  bills 
or  other  government  securities.ia. -me  bank 
mentioned  in  such  wanrant  or  order«  in  the 
name  and  with  the  privity  of  the  officer  or 
person  in  whose  name  such  smn  shall  bv  such 
warrant  or  order  be'  directed  to  be  paiiiU  cht  to 
transfer  suc^  government  stocks  or  liuids  into 
the  name  of  the  officer  or  person^  and  sack 
transfer  or  deposit  shall  be  directe4'.^7  *^^ 
clerk  of  the  office  of  the  clerk  of,  the  pvUar 
ments,  or  such  clerk  of  the  PriLvate  BIH  Office 
of  the  House  of  Commons,  as  the  casc^  mi^y  be, 
in  lieu  of  payment  of  so'  much  of  the  mun  d 
money  required  to  be.depoiuted  as  foresaid  as 
the  same  exchequer  bills  or  other  the  -  govern- 
ment stocks  or  funds  will  extend  to  satisfy  at 
the  price  at  which  the  same  were  brigiirally 
purcnased  by  the  said  person  or  pervonSt  di- 
rector or  directors  as  aforesaid,  such  price  to 
be  proved  by  production  of  the  broker'a^eti- 
ficate  of  such  original  purchase. 

4.  Inoestment  of  deport, — ^And  be  it  enact- 
ed, That  if  the  person  or  persons  named  in 
such  warrant  or  order,  or  the  survivors  or  sur- 
vivor of  them,  desire  to  have  invested  any  sum 
so  paid  into  the  Bank  of  England  ox  the  Bank 
of  Ireland,  or  any  interest  or  dividend  which 
may  have  accruea  on  any  stocks  or  aecmities 
so  transferred  or  deposited  as  aforesaid*  the 
court  iu  the  name  of  whose  Accountant-Gene- 
ral  the  same  may  have  been  paid  may,  on  a 
petition  presented  to  such  court  in  a  sumroaxy 
way  by  nim  or  them,  order  that  such  sum  or 
such  interest  or  dividends  shall,  until  the  same 
be  paid  out  to  the  parties  entitled  to  the  same 
in  pursuance  of  this  act,  be  laid  out  in  the 
three  per  centum  consolidated  or  thinee  per 
centum  reduced  bank  annuitiee,  or  anj  govern- 
ment security  or  securities^- at  ^e  opti9A  of  the 
aforesaid  person  or  person^  or^  jflxe  surywot  or 
survivors  of  them*    .  , ...     *^  '   \,. 

5,  Repayment  of  defm^^^'^  Chr^trnff- ctrifft' 
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llkai  OB  tte  t^rtt&rtition  of  the  eemioi^  of  par- 
IknAn^lfif  wteeti  the'iwllilioti  or  bm  for  the 
inHpA#e'driMk^-ol'  stftictidnhiff  any  such 
woik  ^i'  imdetiakiiiiS  6hy}  have  been  hitro- 
dace^'lhto-*  (Miaxaenti  ok"  if  efueb  petition  or 
bni  il&all.be  jejicibd  orl^allT- imhdrawti  by 
someprocee^i^  ni  either  house  of  parHamtnt, 
or  ehall  not  be  allowed  to  proceeo,  or  if  4be 
person  or  persona  by  whom  the  said  money  was 
paid  or  seeuHty  deposited  shall  have  failed  to 
]R«8ent  a  ^dtlon,  6r  if  air  act  be  passed  auilho- 
nnng'the  nakiiiif  of 'such  work  or  undertake 
mg,  and  if  in  a^Vof  the  foregoing  cases  the 
'  f^9m  or  jieracm  nained  in  snch  warrant  or 
oider^  i^rm  snrvStbrs  or  survivor  of  them,  or 
the  nu^rity  of  such  persons,  apply  by  petition 
to  ihb  coort  in  the  name  of  whose  Accountant- 
Cren^ral  the  snm  of  money  mentioned  in  such 
wamuit  or\6rder  shall  hisve  been  paid,  or  such 
eiseeheduer  bffls,  stocks,  or  funds  shall  have 
been  deposited  or  transferred  as  aforesaid,  or 
to  the  Conr<  of  Exchequer  in  Scotland,  in  case 
euch  6ttm  of  mOUev  shaH  have  been  paid  in  the 
name  of  ttie  sahl  Queen's  Remembrancer,  the 
court  m  the  name  of  whose  Accountant-Gene- 
ral  or  Queen's  Remcfabrancer  such  sum  of 
monty  shall  have  been  paid,  or  such  exchequer 
bills,  stocks,  01^  funds  shall  have  been  deposit- 
ed or  transferred)  shall  hj  order  direct  the 
aum  of  money  paSd  in  purtttance  of  such  war- 
rant  or  order,  or  the  stocks,  funds,  or  securi- 
tiea  in  or  upon  which  the  same  may  have  been 
invested,  and  the  interest  or  dividends  thereof, 
or  the  exchequer  bills,  stocks,  or  funds  so  de- 
posited or  transferred  as  aforesaid,  and  the  in- 
terest and  dividends  thereof,  to  be  paid  or 
transferred  to  the  party  or  parties  so  applying, 
or  to  any  other  nerson  or  persons  whom  they 
may  appoint  in  that  behalf;  but  no  such  order 
shidl  be  made  in  the  case  of  any  such  petition 
or  bin  beinf(  rejected  or  not  being  allowed  to 
proceed,  or  being  withdrawn  or  not  being  pre- 
sented, or  if  an  act  being  passed  authorising 
the  makmg  of  such  work  or  undertaking,  un- 
less upon  the  production  of  the  certificate  of 
the  chairman  of  committees  of  the   House  of 
Lords  with  reference  to  any  proceeding  in  the 
House  of  Lords,  or  of  the  Speaker  of  the  House 
of  Commons  with  reference  to  any  proceeding 
in  the  Honse  of  Commons,  that  the  said  peti- 
tion or  bill  was  rejected  or  not  allowed  to  pro- 
ceed,  or  was  withdrawn  during  its  passage 
tiuno^h  one  Of  the  houses  Of  parliament,  or 
wa^  not  presented,  or  that  such  act  was  passed, 
which  certificate  the  said  chairman  or  speaker 
shall' grant  on  the  application  in  writing  of  the 
person  or  persons,  or  the  majority  of  the  per- 
sons named  in  snch  warrant,  or  the  survivor 
or  survivors  of  them :   Provided  always,  that 
the  granting  of  any  such  certificate,  or  any 
TniKtaW  or  error  therein  or  in  relation  thereto, 
shall  not  msdce  the  chairman  or  speaker  sign- 
ing the  same  liable  in  any  respect  of  anv 
moi^s;  stocks,  funds,  and  securities  which 
may  be  paid,^  deposited,  invested,  or  trans- 
ferred^vx  ptmniance  of  the  provisions  of  this 
ct,  or  the  intentt  or  dividends  thereof* 


NOTICES  OF  NEW  BOOXS. 

TA^SquikAle  Jurisdiction  ofihs  Court  of 
€kaneeryf  eov^^rinng  its  Ei$e,  Progress^ 
mnd  Pinal  EitabU^unerty  to  which  is 
pr^fkeedy  wUh  a  mew  to  the  eluddaiion  of 
the  Main  Subject,  a  Concise  Account  of 
'  the  Leading  Doctrines  of  Vie  Common 
Law  and  of  the  Course  0/  Procedure  in 
the  Common  Law  in  regard  to  Civil 
Righis  ;  with  an  attempt  to  trace  them  to 
their  Sources,  and  the  various  Altera* 
turns  made  by  the  Legislature  down  to  the 
presejit  day  art  noticed.  By  George 
Spence,  Esq.,  one  of  her  Majesty's 
Counsel.  In  2  vols.  Vol.  L  Pp.  748, 
Ix*     Stevens  &  Norton.     1846. 

In  our  notice  of  the  fy-st  part  of  this 
work,*  we  have  stated  our  views  of  the 
high  rank  it  is  entitled  to  take  amongst 
our  standard  treatises.  The  second  part, 
which  is  divided  into  four  books,  is,  like  the 
other,  mainly  historical,  and  displays  much 
learned  research,  and  many  important  dis- 
quisitions. 

One  of  the  great  objects  of  Mr.  Spence 
is  to  revive  and  advance  the  study  of  the 
Roman  law  in  this  country.  To  this  end  he 
would  not  only  have  us  look  into  it  at 
large,  but  explore  it  in  minute  detail,  as  the 
true  and  only  groundwork  of  legal  educa- 
tion. Thus,  in  his  own  case,  we  observe 
he  bewails  his  liard  fate  that  he  cannot 
read  German,^  for  no  other  reason  but  that 
his  ignorance  of  that  language  precludes 
him  from  the  perusal  of  Savigny  in  the 
original.  Now  Savigny's  great  work  is  a 
*•  History  of  the  Roman  Law  during  the 
Middle  Ages:'  Such  is  the  title ;  and  the 
body  of  the  work  corresponds,  being  made 
up  of  an  inquiry  very  learned  and  curious 


•  See  p.  187,  ante. 

»  Preface,  p.  6,  Mr.  Spence  says,  "I  have 
used  great  exertion,  but  without  effect,  to  make 
myself  sufficiently  master  of  German  to  read 
this  work  (Savigny's)  in  the  original."  With 
the  exception  of  the  **  exertion,"  we  are  our- 
selves precisely  in  Mr.  Spence's  situation,  and 
intend  to  continue  so ;  for  judging  from  trans- 
lations and  from  the  recently  expressed 
opinions  of  those  who  speak  with  authority  on 
the  subject,  we  apprehend  the  time  bestowed 
in  the  critical  study  of  this  difficult  language 
would  be  but  an  ill  investment  of  legal  oppor- 
tunities. "  In  sober  minds,"  says  a  late  writer, 
•*the  German  enthusiasm  has  cooled  down. 
In  some  it  has  ceased  altogether.  We  confess 
it  is  not  without,  satisfaction  that  we  see  this 
reaction."— Edin.  Review,  Oct.  1845,  article  on 
Lessiog. 


49^ 


§tm&w :  Spmw'd  JB^ttoMs  J«miiaeJm-o/46  €(mt?t^.  Cfcwmry. 


we  readily  believe,  but  surely  not  to  be 
reckoned  inter  esseniialia.    At  all  events, 
it  ought  not  to  have  the  first  fslace.     We 
ahottkl  know  well  what  the  civil  law  is,  and 
what  parta  of  it  are  likely  to  be  of  use  to 
us,  before  investigating  witli  tedious  in- 
dustry the  long  story  of  its  decline,  its 
downfall  and  its  revival.      Human  life  is 
abort.      The  Institutions,   the  Code,  the 
Pandects,  and  tiie  novels  of  Justinian  and 
the  earlier  Roman  codes  are  enough  for 
any  man  who  hopes  to  gain  a  livelihood  by 
the  profession  of  English  law.     And  even 
these  are  to  be  taken  sparingly  and  with 
wise  discrimination.     Certain  parts  of  this 
great  body  of  human  wisdom  and  expe- 
rience deserve   to  be  studied    with    the 
greatest   care  and  attention.      Whatever 
relates  to  contracts  and  obligations  cannot 
be  conned  over  too  much.     So  the  rules  as 
to   testaments  deserve    examination,   be- 
cause they  are  avowedly  adopted  in  the 
ecclesiastical  courts,  and  occasionally  fol- 
lowed in  Chancery.     The  rest,  we  appre- 
hend, is  liable  to  this  general  observation, 
that  an  elaborate  study  of  it  ought  not  to 
.  be    imposed    as    a    duty    upon    English 
lawyers.     A  general  survey  will  suffice,  if 
it  enable  them  in  after  life  to  resort  to  it 
for  purposes  of  illustration  and  definition. 
And  herein,  we  doubt  not,  will  appear  the 
exceeding  great  value  of  the  lectures  of 
Mr.  Long,  who,  as  our  readers  know,  is  to 
commence  next  term  the  delivery  at  the 
Middle  Temple  of  his  learned  lucubrations 
upon   the   civil  law.     He   will   assuredly 
separate  the  husk  from  the  kernel ;  but  as 
he  will  probably  pass  over  no  part  of  his 
great  subject  untouched,  we  are  satisfied 
that  those  who  hear  him  will,  from  his  in- 
structions, acquire  the  important  art  of  re- 
ferring to  appropriate    passages    in    the 
Corpus,  when  questions  of  novelty  arise  to 
embarrass  our  English  courts  of  justice. 

It    is   true,   as   Mr.   Spence   contends 
throughout  his  learned  volume,  that  much 
of  the  law  of  England  was  boiTowed  from 
tlie  Roman  law.     But  it  is  equally  true,  on 
the  other  hand,  that  the  law  of  England  as 
it  now  stands  differs  more  from  the  parent 
stock  than  an^  other  juridical  system  having 
the  same  original.     This  must  not  be  over- 
Idoked  in  estimating  tlie  importance  of  re- 
viving a  study  so  long  neglected,  we  had 
ahnost  said  despised,  in  this  country.    And 
whan  we  hear  people  talk  of  the  modem 
civil  law,  let  us  be  careful  not  to  be  misled 
by  those  sounds.    A  book  has  recently  ap- 
peared in  this  country  termed  "  A  Com- 
pendium of  Modern  Civil  Law,"  by  Pro- 


feworMaokekly,4»fBoiim  The 
arises,  what  is  meant  by  the  phrase  •*  i 
deni  civil  law."  The  short  answer,  we 
believe,  is,  civil  law  as  now  received  and 
acted  upon  in  Germany  and  other  parts  of 
the  continent;  tluit  is  to  aay;,  civil  law  as 
altered  and  modified  to  sua|  the  ^eoius 
and  taste  of  the  raodeni  Euopean  states.*' 
Now  this  may  be  of  great  use  on  the 
continent,  or  possibly  in  Scotland;  bat 
what  we  want  in  England  is  an  exposition^ 
not  of  the  civil  law  as  moulded  by  modem 
theorists  and  German  innovators,  but  of 
tiiat  famed  juridicial  system  which  made 
illustrious  the  name  of  Justinian,  which 
"exhausted  so  many  learned  lives,  and 
clothed  the  walls  of  such  spacious  libfa- 
ries,"— the  system  of  Papinian,  of  Ulpian, 
of  Paulus,  of  Trebonian;  whicli,  notwith- 
standing  the  boasted  triumphs  of  recent 
discoverers,  we  must  continue  still  to  think 
is  best  introduced  to  the  student  and  prac- 
titioner by  the  copious  and  skilful  oom- 
mentaries  of  Voet,  of  Huber,  of  Vinnios, 
and  of  Cujacius. 

One  other  word  on  this  subject  and  we 
have  dokoe.    It  is  vain  and  idle  to  expect 
that  the  civil  hiw  «aa  ever  beconie   tbe 
san»e  important  branch  of  legal  study  bere 
that  it  is  in  Scotland  and  on  the  contin^it, 
where  comparatively  speaking,  it  has  been 
but  slightly  departed  from  by  modem   in- 
stitutions.    In  Scotland  the  lawyers,  espe- 
cially thoseof  the  last  age,  were  constantly 
speaking  and  writing  Justinian,  not  as  M. 
Jourdain  talked  prose,  without  knowing  it, 
but  from  the  fulness  of  knowledge  wfcch 
they  brought  to  bear  in  all  the  exigencies 
of  the  forum.    Legal  education  in  Scotland 
commenced  with  the  Roman  law,  not  be- 
cause  Roman  law  was  deenaed  an  elegaata^- 
coraplishment,  but  because  Roman  Iaw  was 
the  parent  system  from  which  the  noitbecn 
progeny  differed   but    in    a    few   points. 
Much  praise  is  due  to  Mr.  Spence  for  his 
efforts  to  revive  a  taste  for  this  long  neg- 
lected study ;  and  we  think  he  has  done 
good  service  by  a  sliort  and  well  exiecttt^d 
sumaaary  which  he  has  given  of  tlie  '*  Ro- 
man Law  relating  to  Civil  Rights."      But 
the  perusal  of  that  summary  will  of  itself 
justify  almost  all  that  we  have  ventured  to 


«  In  the  preface  to  the  compendium,  modem 
civil  is  smd  by  the  translator,  Mr.  K&tifman,  to 
suggest  the  stfll  practicable  doctrmes  itf  ^le 
Roman  private  kw,  with  the  iXler  tnodiAeftioift 
hnnorted  from  the  coaofi  iaw;*from  tkmmj^ 
and  from  the  practice  of  Coatta  H|.tlie<cooraotiC 
its  application. 
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a^iiCe;  for  the  retHer  -who  eoinpares  it 
<#it!h  tlie  law  of  fingtend  on  the  same  sub- 
jects,  win  find  oiaxims  either  opposed  toto 
ado  to  each  oiber,  or,  what  is  worsei  bear* 
ing  a  sort  of  treadierous  resemhlance,  by 
which  we  meanan  apparent  aimilarky  with 
alirtent  diffsraioe,  so -as  to  maice  it  often 
an  experhnenft  Ml  of  YiaBard  to  quote  the 
one  m  confirmation  or  iliostrartion  of  the 
other.    We,  thereibrei  incline  very  much 
to  doubt  whether  more  harm  than  good 
maj  not  result  frora|>ermitting  students  to 
be^  their  legal  studies  at  the  Aoman 
iemitain.     This  is  indeed  a  serious  matter, 
as  to  which  we  offer  our  humble  opinion 
with  the  greatest  deference  and  hesitation. 
But  we  are  strongly  impressed  with  mis- 
givings as  to  the  practical  eflRects  which 
may  be  expected  to  arise  from  the  revival 
of  civil  law  as  an  acaiemioal  braoeh  of 
stndy  in  this  eoantry.     Mr.  Spence  would 
have  us  to  believe  that,  with  some  trivial 
exceptions,  the  entire  law  of  England  is 
dravni  from  Rome.    This  proposition  can 
neither    be   received  nor   rejected   with- 
out some  qualification*     The  question  is, 
vhetiier  by  the  help  cii  fioman  law  we 
can  better  understand  and  practise  the  law 
^England.      Let  us  illustrate  this  by  an 
example.     Talre  the  case  of  a  mortgage. 
The  Romans  had  mortgages,  and  we  may 
be  said  to  have  borrowed  them.    We  beg, 
with    all    respect,    to    ask    Mr.    Spence 
whether  one  set  of  arbitrary  subtleties  are 
not  enough  for  the  student.    Has  he  made 
himself  master  of  the  Tabula  in  Naufragio 
as  explained  by  Lord  Hale  ?     If  so,  he 
may  rest  satisfied.     But  if  not,  he  will  in 
vam  repair  for  light  to  the  Roman  Pif^us. 
The  chances  are,  that  by  attempting  to 
master  both  systems  he  will  in  the  end 
comprehend  neither,  and  the  result  will  be 
confusion  worse  confounded. 
^  Our  view  in  short  is,  that  the  Roman 
civil  law  is  a  most  valuable  storehouse  of 
legal  principles,  eqiutable  doctrines,  wise 
BMaims,  just  distinctions,  and  admhrable 
definitions.    But  we  think  it  ought  to  be 
tidcen    rather  at  the  close  than  art  the 
cdmmencement  of  an  Englishman's  legal 
education. 

We  cannot  accord  unqualified  praise  to 
the  CQnatitutiona]  matter,  of  which  there  is 
a  good  deal  in  this  volume.  Mr.  Spence's 
ideas  jeapecting  our  ancient  national  coun- 
cils are  out  of  the  common  track,  and  so  lar, 
^KeciNBoeiw,  .eoroneous.  He  would  fain 
luwe  tbam  Honauy  and  tales  to  show  that 
the  Ibroas  and  -atyle  of  their  proceedings 
had  something  tmperia/  about  them.     AH 


this  is  strabing.  The  nationai  concils  or 
parKaments  of  England,  as  well  as  of  the 
other  Eoropean  states,  are  of  feudal,  or 
more  properly  speaking,  of  Gothic  origmal. 
We  do  not  discuss  Uiis  point  with  Mr. 
Spence,  because  it  is  too  well  settled  either 
to  requhre  vindication  or  to  admit  of  being 
disturbed. 

These  national  councils,  of  which  the 
person  on  the  throne  formed  always  a  con- 
stituent part,  were  summoned  to  advise 
the  sovereign,  to  enact  laws,  and  to  dis- 
pense jusiioa.  The  same  theory  is  still 
discernible  in  our  highest  appellate  juris- 
diction ;  and  therefore,  when  Mr.  Spence 
tells  us^  that  a  decree  of  the  Lord  Chan- 
cellor could  only  be  made  the  subject  of 
appeal  to  the  sovereign,  and  did  not  lie  to 
the  House  of  Lords,  he  forgets  that  the 
House  of  Lords  is  the  King's  supreme 
court  of  judicature,  ^  where,"  to  use  the 
words  of  Lord  Shaftesbury,  "  his  Majesty 
is  highest  in  the  royal  estate."  So  that  an 
appeal  to  the  Lords  is,  in  legal  language, 
and  in  a  constitutional  point  of  view,  an  ap- 
peal to  the  king  in  person.  In  another 
place  Mr.  Spence  says,  *<  It  was  opt  till 
1726  that  the  appellate  jurisdiction  of  the 
Lords  over  interlocutory  orders  and  sum- 
mary proceedings  was  completely  esta- 
blished." Mr.  Spence  cites  no  authority 
for  these  propositions.  We  believe  the 
fact  to  be  that  there  never  was  any  ques- 
tion in  the  House  of  Lords  as  to  appeals 
from  interlocutory  orders ;  but  the  jurisdic- 
tion to  receive  appeals  from  summary  pro- 
ceedings is  so  far  from  having  been  **  com- 
pletely established  in  1786,"  that  no 
general  rule  can  6ven  now  be  laid  dovhx 
respecting  them. 

Notwithstanding  the  strictures  we  thus 
venture  to  maike,  we  are  glad  that  Mr.  Spence 
has  gone  deeply  into  the  examination  of  the 
origin  and  progress  of  the  principles  and 
practice  of  the  court.  And  though  it  will  be 
to  our  author's  next  volume  that  the  prac- 
titioner will  principallv  look,  the  scientific 
student  and  all  who  nave  leisure  and  op- 
portunity to  pursue  such  researches  will 
be  gratified  und  well  rewarded  by  a  diligent 
perusal  of  the  present  volume.  We  can- 
not indeed  sufficiently  commend  the  zeal 
of  such  eminent  writers  as  Mr.  Spence, 
who  devote  their  valuable  time  to  inveati- 
gatbns  like  these  before  us,  and  we  trust 
that,  whilst  they  must 'be  highly  prized  by 
the  few,  they  will  also  be  substantially  ap- 
preciated by  4he  tnaiiy.     The  first  book  bf 
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tbii  part  treats  of  the  rise  and  estoblish- 
>:ni.eDt  of  the  equitable  jurisdiction  of  the 
,Qojan  of  Chancerj»  and  is  subdivided  into 
.the  following  chapters : — 

•  1.  The  ctrcumstances  which  called  for  the 
exercise  of  some  extraordinary  jurisdiction, 
that  is,  a  jurisdiction  distinct  from  that  of  the 
ordinaiT  courts  of  justice. 

2.  The  councils  of  the  king^-the  select 
council— the  great  council  of  parliament  as  a 
judicial  tribunal* 

3.  The  Court  of  Chancery,  down  to  the  end 
of  the  reign  of  Edward  3rd. 

4.  The  Court  of  Chancery,  from  the  time  of 
Richard  '2nd,  down  to  Edward  4th— The  Star 
Chamber— The  Court  of  Requests— Commis- 
sions of  oyer  and  terminer— The  Equity  Court 
of  the  Exchequer. 

5.  The  Chancellor— The  Master  of  the  Rolls 
—The  masters  and  other  officers  of  the  court, 
from  the  time  of  Richard  2nd,  down  to  the  end 
of  the  reign  of  Charles  1st. 

6.  Course  of  procedure  in  the  Court  of  Chan- 
cery down  to  the  hearing  and  the  practice  of 
the  court  generally. 

7.  The  hearing ;  references  to  the  masters, 
&c. 

8.  The  suits  of  the  poor. 

9.  Form  of  decrees — Nature  of  decrees  and 
orders — Mode  of  enforcing  decrees  and  orders 
— Costs. 

10  Rehearings  and  appeals. 

11.  General  orders  issued  for  regulating  the 
practice  and  mode  of  procedure  and  for  cor- 
recting abuses. 

Mr.  Spence,  in  referring  to  the  very 
stringent  measures  which  were  taken  to 
prevent  impertinent  matter  from  being  in 
troduced  into  the  pleadings,  gives  the  fol- 
lowing singular  illustrations,  which,  as  he 
observes,  are  calculated  to  give  some 
notion  of  the  despotic  authority  which  was 
exercised  by  the  court  in  former  times, 
in  1596  we  have  the  following  instance  : — 

"  Between  William  Mylward,  Plaintiff  j 
"  William  Weldon  and  others,  DrfendanU. 
"  And  between  William  Weldon,  PlainHfj 
"  And  William  Mylward,  Defendant. 

*'  8th  February  1596. 
"  '  And  where  Richard  Mylward,  the  plain- 
tiff's son,  did  confess  that  he  himself  did  here- 
tofore draw  the  long  replications  of  six  score 
sheets  of  paper,  which  heretofore  was  put  into 
the  court  by  the  plaintiff  to  the  answer  of  the 
defendants;  in  which  replication  much  im« 
pertinent  and  idle  matter  was  inserted,  as  it 
heretofore  seemed  to  his  lordship,  of  purpose 
to  put  the  defendants  to  extraordinarv  charges 
and  that  he  used  no  advice  of  counsel  therein : 
It  is  ordered  by  his  lordship,  that  the  said 
Richard  Mylward  be  forthwith  committed  to 
the  prison  of  the  Fleet  for  his  misdemeaoottr 
and  abuse  offered  to  this  court.'  Reg.  Lib.  A. 
1696,  foL  ^T. 

"  Same  cause,  10th  February  1596*    . 
"  *  Forasmuch  as  it  now  appeared  to  this' 


court  by  i 

Keeper,  bsJM 
cotisiaeraiionli 
according  to 
AniioS7'Re;|(itMe,'' 
amount  to  six  score  sheets  of  pSej^^'kSBM^ 
all  the  matter  theiae^  <ialiicl0  )Ui  *|eittMiit, 
might  have  heeo  well  caatmmd  ternxteM 
sheets  of  paper,  where&re  ShjS.jijWnfciff^iiM  s^ 
pointed  to  be  examined  to  nn^out  w^  drop 
the  same  replication,  and*^  by  .'whose  fdvice  U 
was  done,  to  the  end  that  the  offender  might, 
for  example's  sake,  not  only  be  punished,  dUI 
also  be  fined  to  her  Majesty  for  that  otBebt^ ; 
and  that  the  defendant  might  have  hfis  chat^ges 
sustained  tiierebv.  (The  eaacatisn  «f  wMcb 
order  was,  by  a  later  order  made  hf  She  laie 
Lord  Keeper  the  26th  of  June,  Anno  ajth 
Regin»,  suspended  without  any  express  cause, 
showed  thereof  in  that  order,  and  was  never 
since  called  upon  until  the  matter  came  to  be 
heard  on  Tuesday  last,  before  the  Lord  Keeper, 
at  which  time  some  mention  was  atfdn  made 
of  the  same  replication) ;  and  for  that  it  now 
appeared  to  his  lordship,  by  the  confesdon^  of 
Kichard  Mvlward,  alias  Alexander,  the  plaiii- 
tiff's  son,  that  the  said  Richard  hims^  £d 
both  draw,  devise,  and  engross  the  same  re- 
plication, and  because  his  brdship  is  of  opi* 
nion  that  such  an  abuse  is  not  in  any  sort  to 
be  tolerated — proeeedtng  of  a  mafiicioias  pur- 
pose to  increase  llie  defendant's  charge,  and 
oeiuff  fraught  with  much  impertinent  matter 
not  fit  for  tne  court :  It  is  therefore  ordered, 
that  the  warden  of  the  Fleet  shall  take  the  said 
Richard  Mylward,  alias  Alexander,  into  bis 
custody,  ana  shall  bring  him  into  WestnnoSter 
Hall  on  Saturday  next,  about  10  of  Uie  clock 
in  the  forenoon,  and  then  and  there  shaH  ear  a 
hole  in  the  midst  of  the  same  engrossed  YenK- 
cation  which  is  delivered  unto  nim  for  mat 
purpose,  and  pnt  the  said  Richards  head 
through  the  same  hole,  and  so  let  the  same  re- 
plication hang  about  his  shoulders  with  the 
written  side  outward,  and  then,  the  same  so 
hanging,  shall  lead  the  said  Richard  barekeaided 
and  barefaced  round  about  Westminster  MeM, 
while  the  courts  are  sitting,  and  shall  show 
him  at  the  bar  of  every  of  the  three  courts 
within  the  hall,  and  then  shall  take  him  back 
again  to  the  Fleet,  and  keep  him  prisoner  nntil 
he  shall  have  paid  \0l.  to  her  Majestv  for  a 
fine,  and  20  nobles  to  the  defendant  tor  bis 
costs  in  respect  of  the  aforesaid  abuse,  "wincb 
fine  and  costs  are  now  adjudged  and  imposed 
upon  him  by  this  court  for  Uie  abuse  afore- 
said.' Reg.  Lib.  A.  1596,  foL  672.  Sir  J. 
Puckering,  Lord  Keeper.  This  order  is  men- 
tioned by  TothiU,  but  his  reference  is,  as  usual, 
erroneous ;  Mr.  Cecil  Monro  kindly  searched 
for  it  for  me  and  found  it.  Replications  not 
being  necessarily  signed  by  counsel,  were  con- 
tinually referred  for  slander;  v.  int,  sL  A. 
1594,  foL  459." 


Tlie  2nd  book  comprises  She  pHficiples 
of  the  equitable  jtfnUidlok  «F-t^0  Q&axt. 
of  Cltandery  t^  fint  ttttftbUiH^»  ii«frila 

thds^iib-diVided'r^:  J""'^  «<•'  ^^.71-. 

."  .  VJ}  4>nS  Jliju>  t;.*J  ♦ 


»iill»4^)^M»V>lBiidiftis^JS^^      iifiie^iSfMt^CtM^. 


ctri^^l^^'ihe  coatt  ooljr  operated 

-Qwjfeadent  jm  jMnie.  that  tlie  next 
tail,  moat  ioqiortant  Chaneery  Relbrm 
v^itei^'iiiay  be  expected,  ia  that  of  the  MaS" 
IWt*  Offb^^^nd  doubtless  there  is  much 
sippe  for  amendment  in  the  procedure 
ad(^edr  in  those  offices.  It  may  be  appro* 
pmt(^  there&r^  to  aeleat  the  following 
from  Lord  C^ventry'a  Orders,  which,  as 
Mr.vfipenoeMrinervca,  apply  to  incon?e« 
Bienoes  operathig  at  the  present  day  :  — 

" '  1^.  IliQ 'masters  of  the  court  shall  prefix 
coavement^  but  not  over  Ions  days  for  hearing 
Bttcfa.  loattera  as  are  referrea  to  them;  and  at 
m  iaa^ti  prefixed^  atM  proceed  without  ad- 
inlttlpK  anj  feigped  or  dilatory  excases,  espa-^ 
claHy  that  counsel  are  otherwise  employed^  or 
himot  attend^  ^  are  not  instructed,  there  hav^ 
uigbeenno^.^a^d  time  enough  aHowed,  or 
^  ^§;.j^d. after; the  days,  shall  speedily 
eeodm  Uieur  xe^prtsibrthe  ease  of  the  clients' 
attenw^,   which   cannot    but   draw   great 

.'^'l.a,  If  the  case  be  such  as  the  master 
cannot  proceed  in  the  abseace  of  either  party 
01  his  couoael  without  jjust  cause  abaenting, 
the  master  Is  presently  to  certify  this  court  of 
the,de|ault,  that  the  defaulters  may  be  punish- 
^dby^qQmmitmentj  CQSta^  or  otherwise  as  the 
c^j^pdl  ^eiit.  And  if  the  master  do  use 
QrwilMpglY  admit.. any  gross  delay,  the  refer*. 
enc^  is  to  oerembyed,  and  the  master  rebuked 
by  t|vB  court* 

•'  ^.  ^i9.  The  masters  of  the  court  are  not  upon 
Wior^ttpity  of  counsel  or  clients,  to  make  spe- 
cial c^^cates  of  matters  when  the  court  ex- 
pects an  opinion. from  them ;  nor  are  to  do  it, 
out  wbi^re  their  own  judgments  in  respect  of 
difficulty  leadeth  tfiem ,  to  it,  it  occasioning  for 
the  most  part  a  needless  trouble  to  the  court, 
and  both,  aelay  and  expense  to  the  party. 

"  '  il.  No  references  are  to  be  made  either 
to  masters  or  others,  (unless  it  be  by  assent 
on  both,  sides,)  to  hear  and  determine  tbe  cause 
upon  sdl  th^  proofs  or  otherwise.  But  when 
the  Court  hath  heard  it,  and. reduced  it  to  par- 
ticular points^,  especially  if  those  points  have 
relatioii  to  account,  or  matter,  of  that  nature, 
the  Court  may  fitly  leave  such  to  be  reduced  to 
certainty  by  a  master. 

.  '' '  24.  Whereas  the  masters  of  the  court  do 
sometimes,  by  way  of  inducement,  fill  a  leaf  or 
two  of. the  beginning  of  their  reports,  and 
sometiiineB  moie,  with  a  long  and  particular 
recital  pf  the  several  points  of  the  orders  of  re- 
ference :  ihe^  shall  forbear  such  iterations,  the 
same  appearmg  sufficiently  in  the  order,  and 
without  any  other  repetition  than  thus,  '  ac- 
totfMa^^^iiA  'mitnr  or  <  W  didsotion  of  an 
mda^oi^mch^  d^te^'^  ahaa  fall  dftreollyi  iolp  ^e 
Ma$m  QlMPjmp^J^^^  ^«wa  the  ^aw 
clearly.  Dot  aa  bnefiy  as^th^  can.  fpr.tha  esae 
both  of  the  court  ana  the  parties. 


Mi 

'^**'5l  TlieiU^fister^^'s^  ten  days 

after  the  end  of  every  term,  certify  to  ^e  Lord 
Keeper^  what  rafeiettees  depend  in  tMhanda 
of  any  master,  and  how  long  tliey  have  de* 
pended,  that  if  any  of  them  have  depended 
over  long^  the  court  may  require  an  account 
thereof  from  the  master,  and  quicken  him  to  a 
speedy  dispatch.'  '*• 

^  The-felttcd  book  treats  of  the  several  dfa- 
tinct  heads  into  which  the  jurisdiction  of 
the  Court  of  Chanceryi  exerdsed  on  the 
prhiciples  of  equity  and  conscience,  re- 
solved itself,  which  have  been  continued 
as  part  of  the  modern  Jurisdiction  of  the 
court  and  the  classes  or  kinds  of  cases 
which  they  embraced.  These  subjects 
are  arranged  as  follow : — 

1.  General  introduction. 

2.  Doctrines  of  the  Court  of  Chancerv  as  to 
matters  of  trust  and  confidence  generally,  in- 
cludij^  uses  before  the  Statute  of  Uses,  27 
Hen.  8. 

3.  Legislative  interference  lA  regard  to  uses : 
the  statute  1  Rich.  3,  c.  1,  and  the  Statute  of 
uses,  27  Hen.  8. 

4.  TVusts  which  remain  subject  to  the  juris- 
diction of  the  Court  of  Chancery  after  the 
Statute  of  Uses. 

5.  Consequences  of  the  Statute  of  Uses 
which  it  was  found  necessary  or  expedient  to 
pro^de  against  by  st^ixte. 

6.  Uses  after  the  Statute  of  Uses,  27  Hen.  8, 
their  nature  and  quaUties. 

7.  The  general  nature  and  properties  of 
modem  trusts  of  freehold  and  trusU  of  per- 
sonal estate. 

8.  The  general  rules  for  the  construction  of 
deeds  and  trills,  with  incidental  notices  of  the 
rules  appHcabk  to  their  instruments  in  writuig. 

9.  Attempts  made  to  induce  the  courts  of 
common  law  to  interfere  as  to  trusts  over  which 
the  Court  of  Chancery  has  assumed  jurisdic- 
tion.-—Matters  of  trust  which  are  cognizable  at 
law. 

10.  Jurisdiction  of  the  Court  of  Chancery  in 
the  administration  of  the  estates  of  testators 
and  intestates.  ^   ,      n    -* 

1 1.  Nature  of  the  jurisdiction  of  the  Court 
of  Chancery  as  to  charities. 

12.  Doctrines  of  the  Court  of  Chancery  in 
regard  to  married  women. 

13.  Jurisdiction  of  the  Court  of  Chancery,  as 
to  mortgages.  ^  ^, 

14.  Jurisdiction  of  the  Court  of  Chancery 
over  infents  and  their  guardians. 

15.  Jurisdiction  exercised  by  the  Lord  Chan- 
cellor in  regard  to  tc^ots  and  lunatics. 


•  "  The  rule  laid  down  in  No.  22,  is  recog* 
nised  in  the  Practical  Register,  366,  and  Curs. 
Canceliar.  A.D..1715,  p.  429,  as  ;^an  ancient 
and  useful  practice.'  Orders  had  before  been 
speeiftUy  made  to  the  masters  to  report  by 
whose  default  it  was  that  they  could  not^d 
the  matter  before  them,  Re|(.  L.  A.  1694,  fol. 
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16.  JorisdicluMi  ezemsed  by  the  Court  of 
GIUDicoi^  wfi6ra'  tXMT'  oxnnctioB  or  tnmrer  of 
tMr  iBgia  esfeUi  or  isterest  itndf  wn  the  only 

17.  Cafles  wfieM'  tliep  fbrmw  or  ndes  of  kw 
pi^feiitMl  aiiT'Rttiedy  being  gi^en  in  the  pir* 
titfttlar  c88e: 

-19.  Cttes  wBen  »  remedy  was  given  at  law, 
but  such  remedy  whs  insufficient  or  inuppro- 
pritte. 

19.  Interference  of  the*  Court  of  Chancery 
wKere  the  remedy  at  law  may  be  appropriate^ 
but  is  hazardous  and  difficult  of  attainment. 

'20.  Cases  in  which  the  court  originates  or 
talct»  the  control  of  le|||cil  proceedings  so  as  tb 
hswthe  legal  <]ueettons4neontiov8rsy  property 
andifinany  decided  between  die  proper  puties. 

31.  Gases,  in  which  the*  oourt  hae  aMumed.a 
jurisdiction  analogous  to  a-  legal  jurisdiction, 
▼iz.,  to  enforce  obligations  arising  out  of  certain 
relations  in  which  the  pastiea  stand  towards 
eadt  othesv  on  the  piindples  of  natural  justice, 
siidi  oblintionB  not  beug  y«t  recognised*  or 
sufficiently  or  efisetoally  emoroed  by  die  courts 
of  common  law. 

QiZ*  The  protective  and  prohibitive  jurisdic- 
tion anrased  by  the  coiurt  oi  Chancery  by  the 
writ  of  injimction. 

'99»  The  aseietsot  jurisdiction  of  the  Court 
of  Chancery— diseoveryr  production  of  deeds 
and  documents,  and  preservation  of  testimony. 

The  fourth  book  comprises^^The  obso* 
lete  jurisdiction  of  the  Court  of  Chancery ; 
and  a  general  summary  aa  to  Uie  riae  and  es 
tablishmen  tof  the  extraordinary  jurisdiction 
of  the  court.  The  fbllowing  are  the  sub- 
divisions of  thi»  part  of  the  work: — 

1.  The  cximinal  jurisdiction  of  the  Court  of 
Chancery. 

2.  The  obsolete  jurisdiction,  of  the  Court  of 
Qiancery  as  to  oivd  rights  which  are  now  cog< 
niiable  by  the  courts  of  common  law. 

-3.  Jurisdiction  entertained  to  rsdrass  im* 
proper  practices  and  unfair  advantages  taken 
by  the  parties  to  action  at  law.  Bills  to  change 
taa  venae. 

4.  The  regulation  of  apprentices. 

5.  Abandonment  of  these  several  heads  of 
jurisdiction,  and  the  reasons. 

6.  Jurisdiction  of  the  Court  of  Chancery  as 
to  wills  and  as  to  divorce. — ^Admiralty  juris- 
diction. 

7.  The  question  whether  other  portions  of 
the  jurisdiction  of  the  Court  of  Chancery  might 
be  removed  to  the-  courts  of  common  law  con- 
sidered. 

8.  General  summary  of  the  rise  and  establish, 
ment  of  the  extraorainary  jurisdiction  of  the 
Court  of  Chancery. 

Mr.  Spence  thus  concludes  the  volume : 

"  An  attempt  ha*  been  made  in  the  pneed- 
isgpagee  to  present  a  general  view  of  thedis- 
tinet  syatem  of  eouitaUe  jurispnideace  whioh 
m»  ttae  establiehed^  the  retaining  of  whioh 
diwfamiahee  the  judicial  poli^  of  £ngland> 
firom  that  of  everr  other  state  in  Biuoanb. 


f  every  other  state  in  Buiof«^ 


'<  Whatever  may  have  besa  tfaa.orisip<af  tiu( 
existing  distribution  of  the  jodiiBatura  in.Bng;- 
land,  itceitainly  ia  not  now  to  beattnbutod  to 
accident  or  eapriee;   it  procesda  i^xm  tiifl 
adaptation*  of  the  meana^  to-  the  mL     Tba 
cases  proper  for  courts,  constituted  Bmmneih» 
courts  of  law,  are  nowAiriy  definedr;  aupa 
rate  judges  and  a  separata  bar  4iKCt  their  at- 
tention to  the  study,  as  th^  may  to  tho-im^ 
provement,  of  that  system  which  belongs  to 
their  jurisdiction.    Those  which  are  proper  for 
a  court  widi  the  larger  and  more  extensive 
powers  enjoyed  by  the  Court  of  G3iancery,  atre 
equally  wdl  defined*  and  to  theae  the  atteolaaa 
andthesCndieaofthe  judges  and  praetitkafln 
of  that  court  are  mora  espeeJally  directad. 
That  the  two  systems  might  be  united  in  one 
tribunal,  of  course  cannot  be  denied;  each  of 
the  oonrta  might  have  an  ordinasy  a»  wdl  as 
an  extraordinary  jurisdietioa)  witti:  se^pamttB 
machinery  for  each,  as  the  Court  of  Exchequer 
actually  had,  prior  to  the  abdition  of  ita  equi- 
table jurisdictbn.      That  there  must  he   m 
every  scheme  of  jurispmdinice  a  system   of 
equity  to  correct  tne  positive  law,  and  supply 
its  deficiencies,  all  expeiieaoa  afaows.     In   a 
system  like  our  own»  which  isso  Iwgely  baoad 
on  technical  solea^  thia-  muat  peculiariy  ba  the 
caaew    If  the  division  of  labour  ia  beneficial  in 
other  sciences,  there  seems  to  be  no  reaaon  wiiy 
its  advantages  should  not  be  reaped  when  eat- 
tendedtothelaw.  As  r^i^ards  an  amalgamation 
of  the  two  systems,  like  tiiat  which  exists  in 
Scotland,  experience  will  hardly  be  adduced  m^ 
famishing  any  convincing  ailments  for  a  re- 
sort to  that  expedient    What  mav  be  eflfected 
when  some  modem  Tribonian  snail  appear, 
with  the  capacity  and  the  power  of  oompoin^, 
from  the  now  almost  countless  volumes  of  the 
law,  a  rational  and  imiform  system  of  juris- 
prudence,  unfettered  by  merely  casual   and 
technical  principles,  it  woidd  be  idle  at  present 
even  to  hazard  a  conjecture. 

"  In  the  time  of  Charles  II.,  down  to  wfaicii 
time  the  preceding  sketch  extends^  the  transi- 
tion state  of  the  Court  of  Chancery  ceased,  and 
from  that  leign  the  modem  history  of  the 
court  begins.  At  this  time  many  ponderons 
volumes  of  the  decisions  of  the  lay  oianoefiors 
hod  been  collected;  fortunately  for  the  pur- 
poses of  rational  justice  the  seals  were  pilaeed 
m  the  hands  of  Lord  Nottingham,  a  man  jnat 
suited  to  the  times.  Without  introducing  any 
serious  innovations,  that  eminent  judg^  ve. 
jecting  such  of  the  materials  on  which  he  had 
to  exercise  his  genius,  as  would  have  disfonred 
the  design,  out  of  the  remainder  raiaea  Awt 
structure  which  now  presents  itsdf  to  our  vfetv^ 
the  more  delicate  finishings  being  for  the  most 
part  the  work  of  the  great  Lord  Hardwiekn. 
A  series  of  .judgn,  some  of  theon  of  ahnoot 
equal  celebrity,  have  followed,  down  feo 
own  days,  m  happv  succession:;  they  have*: 
completed  the  work,  so  far  ae  audi  an;  exp 
sion  can  be  applied*  to  such  an  instftutioiE. 

"  Much  interesting  matter  migtat  huislissu 
addled,  by  taking  a  review  ai  die  praaeaAnni 
rduiagtodie  Court' of  Chancei^^lUring/Sn 
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GanuBOBBrsthliy  die  connectukg  link  between 
tbfi  a&dent  and  Biodem  state  of  the  court ;  but 
80  faraB  those  proceedings  have  had  any  per- 
manent  influflBce,  it  has  been  confined  to  the 
miaistenal  departments  of  the  court  and  its 
finn  of  procedure,  and  these  topics  it  is  not 
mf  intention  to  resume. 

"  In  the  subsequent  part  of  this  work,  I  pro- 
pose to  endeavour  to  present  a  practical  view 
of  the  principles  of  the  equitable  jurisdiction 
of  the  Court  of  Chancery,  as  it  is  exercised  at 
the  present  day.  From  this  point  we  shall  no 
longer  be  enticed  into  the  realms  of  fancy  and 
conjecture;  the  way  having  been  cleared  of 
natters  merely  introductory,  our  attention  will 
solely  be  directed  to  the  reported  decisions  of 
the  judges  who  have  presided  in  the  Court  of 
Chancery,  from  the  restoration  of  Charles  II. 
down  to  the  present  time — the  Ulpians  and 
Papinians  of  modem  England." 

THE   (LATE)    GOVERNMENT   SMALL 
DEBTS  BILL. 

[The  Smaai  Debts  Bill,  brought  in  bv  the 
late  government,  of  which  we  printed  the 
greater  part  in  our  last  number,  (see  p.  211, 
aati,)  can  scarcely  be  expected  to  pass  in  the 
present  session,  but  we  conclude  it  now,  in  or- 
d»  that  oar  readers  may  be  prepared  in  case 
of  need.] 

Executions* 

SI.  That  if  there  shall  be  cross- judgments 
between  the  parties  execution  shall  be  taken 
out  by  that  party  only  who  shall  have  obtained 
judgment  for  the  larger  sum,  and  for  so  much 
only  as  shall  remain  after  deducting  the  smaller 
shm,  and  satisfaction  for  the  remainder  shall  be 
entered,  as  well  as  satisfaction  on  the  judgment 
£[>r  the  smaller  sum,  and  if  both  sums  shall  be 
equal  satisCaction  shall  be  entered  upon  both 
jadgments. 

.  82.  That  whenever  the  judge  shall  have 
made  an  order  for  the  pavment  of  monev,  the 
amount  sball  be  recoverable,  in  case  of  default 
or  failure  of  payment  thereof  forthwith,  or  at 
&e  time  or  times  and  in  the  manner  diereby 
directed,  by  execution  against  the  goods  and 
chattels  of  the  party  against  whom  such  order 
shall  be  made ;  and  the  clerk  of  the  said  court, 
at  the  reqaest  of  the  party  prosecuting  such  or- 
der, shall  issue  unaer  the  seal  of  the  court  a 
wiit  oifien  facias  as  a  warrant  of  execution  to 
one  of  the  bailifis  of  the  court,  who  by  such 
warrant  sbadl  be  empowered  to  levy  by  distress  i 
and  sale  of  the  goods  and  chattels  of  such  partv 
within  the  jurisdiction  of  the  said  court  such 
•Dxn  of  money  as  shall  be  so  ordered,  and  also 
tibe  eoal»  of  the  execution ;  and  all  constables 
and  other  peace  officers  within*  their  several 
jniisdiction  shdl  aid  in  the  execution  of  every 
inch  waneant. 

83«  EsLCCotion  not  to  issue  till  after  default 
in  jwyxnent  of  instalment. 

84.  That  every  bailiff  or  officer  executing  any 
jBoceaa  «f  .^cxecntioit  issuing  oat  of  the  said 
cooaty  cdttft  againsl  die  goods  and  chattels  of 


any  person  may  by  virtue  thereof  seiie  and 
take  any  of  the  goods  and  chattels  of  such  per^ 
son  (excepting  the  wearing  apparel  and  bedding 
of  such  person  or  his  family,  and  the  tools  and 
implements  of  his  trade  to  the  value  of  5^., 
which  shall  to  that  extent  be  protected  from 
such  seizure,)  and  may  also  seize  and  take  any 
money  or  bank  notes  (whether  of  the  Bank  of 
England  or  of  any  other  bank,)  and  any 
cheques,  bills  of  exchange,  promissory  notes, 
bonds,  specialties,  or  securities  for  money,  be- 
longing to  any  such  person  against  whom  any 
such  execution  shall  have  issued  as  aforesaid. 

86.  That  for  the  purpose  of  more  effectually 
discovering  and  seizing  such  goods,  money, 
bank  notes,  or  other  securities  for  money  afore- 
said, it  shall  be  lawful  for  any  such  bailiff  or 
other  officer,  by  leave  of  the  court,  to  search 
the  person  either  of  any  party  against  whom 
such  execution  may  have  issued,  or  of  any 
member  of  his  family  being  an  inmate  of  his 
dwelling,  upon  whom  there  may  be  any  reason- 
able or  probable  ground  for  believing  that  any 
such  goods,  money,  or  securities  for  money 
aforesaid  may  be  found,  and  to  take  possession 
of  such  goodfs,  money  or  securities  aforesaid  as 
shall  be  found  on  such  search ;  provided  that 
such  bailiff  or  officer,  before  he  shall  proceed  to 
'such  personal  search,  shall  first  demand  the 
[production  of  such  goods,  money,  or  securities 
for  money  aforesaid  from  the  person  so  to  be 
searched;  provided  also;  that  no  female  sball 
be  searched  as  herein-before  mentioned  excet 
by  and  in  the  presence  of  a  female  or  females 
only,  authorized  by  the  bailiff  or  officer  to  make 
sucn  search  as  aforesaid. 

86.  That  such  bailiff  or  officer  shall  deposit 
with  the  clerk  of  the  court  any  cheques,  bills  of 
exchange,  promissory  notes,  bonds,  specialties, 
or  other  securities  tor  money  which  he  may 
have  so  seized  or  taken  as  aforesaid,  as  a  secu- 
rity or  securities  for  the  amount  directed  to  be 
levied  by  such  execution,  or  so  much  thereof  as 
shall  not  have  been  otherwise  levied  or  raised 
for  the  benefit  of  the  plaintiff;  and  the  plain- 
tiff may  sue  in  the  name  of  the  defendant  for 
the  recovery  of  the  sum  or  sums  secured  or 
made  payable  thereby,  when  the  time  of  pay- 
ment thereof  shall  have  arrived. 

87.  That  it  shall  be  lawful  for  such  bailiff  or 
other  officer  having  such  execution  as  aforesaid, 
where  any  person  shall  have  in  his  possession, 
custody,  or  control  any  goods  or  securities  for 
money  as  aforesaid,  belonging  to  any  defend- 
ant, to  demand  and  receive  of  and  fVom  such 
person  any  such  goods  or  securities  for  money, 
for  the  benefit  of  the  plaintiff;  and  the  dehvenr 
of  such  goods  or  securities  as  aforesaid  to  such 
bailiff  or  other  officer  shall  discharge  the  person 
so  delivering  the  same  from  any  liability  to  the 
extent  of  such  delivery. 

Punishment  for  Frawl- 

88.  That  it  shall  be  lawful  for  any  plaintiff 
who  has  obtained  any  judgment  or  order  in 
any  court  held  by  wtue  of  this  act  for  the  pay» 
ment  of  any  debt  or  damages  and  coet8»  to  ob- 
tain  a  summons  fjrom  any  county  coart  withm 
the  liinlto  Qt  whi«ll  any  defimdant  ahall  then 


•W*:: 


IMKA 


•ueb  summonB  to  be  in  nuch  form  ag  SAMkbu^j 
dfr^eted*  by»  iht^  t^scmnd^-hrin^^^aMf^fliif 
pinctioepf  tbe^^coun^cdurtiM  ]NlrekiiPn)miy}»< 
and  to  be  sfaryed.peinoiiiUystiioft'teaQimdflHHn  j 
to  whom  T"  "  J~    -^  i---  -'^-  J-*— J— - 

to  appear 


expiration  of  aix  days 
summons  to  answer  aucb  things  as  are  named 
in  such  summons;  and  if  the  defendant  shall 
appear  in  pursuance  of  inch  summons,  he.qpnf 
be  examined  upon  oath  toudiing  bis  estate  and 
effects,  and  tue  manner  and  circumBtaocee 
under  which  he  contracted  the  debtor  in« 
curred  the  damages  or  liability  which  is  the 
subject  of  the  action  in  which  judgment  has 
been  obtained  against  him;  and  as  to  the 
means  and  expectation  he  then  had,  and  as  to 
the  property  and  means  he  still  hath,  of  dis- 
charging the  said  debt  or  damages  or  liabilil)r# 
and  as  to  the  disposal  he  may  nave  made  of 
any  property ;  and  the  plaintiff  obtaining  such 
summons  as  aforesaid,  and  all  other  witnesses 
whom  the  judge  shall  think  requisite,  may  be 
examined  upon  oath  touching  the  ioquines  aU' 
thorized  to  be  made  aa  aforesaid ;  and  in  case 
such  defendant  Bhall  not  attend  aa  required  by 
such  summons,  and  shall  not  allege  a  snflicient 
excuse  for  not  attending,  or  shall,  if  attending, 
refuse  to  be  swomi.  or  to  disclose  any  of  the 
things  aforesaid,  or  if  be  shall  not  make  answer 
touching  the  same  to  the  8atis£Etction  of  8U£b 
judge,  or  if  it  shall  appear  to  aaeh  judge,  either 
by  the  examination  of  the  defendant  or  by  any 
other  evidence,  that  such  defendant  intncnrring 
the  debt  or  liability  which  is  the  subject  of  the 
action  in  which  judgment  baa  been  obtained 
has  obtained  credit  from  the  plaintiff  under 
false  pretences,  or  by  means  of  fraud  or  breach, 
of  trust,  or  has  wilrall^  contracted  sncb  debt 
or  liabilitv  without  having  had  at  the  same  time 
a  reasonaole  expectation  of  beiog  able  to  pay 
or  discharge  the  same,  or  shall  have  made  or 
caused  to  be  made  any  gift,  delivery,  or  trans- 
fer of  any  propertv,  or  shall  have  cWged,  re- 
moved, or  concealed  the  same,  with  intent  to 
defraud  his  creditors  or  any  of  them,  or  if  in 
any  action  the  damages  recovered  shall  be  for 
any  malicious  prosecution,  or  for  any  libel  or 
slander,  or  for  any  malicious  injury  done  to  the 
person  or  property  of  the  plaintiff,  or  for  crimi- 
nal conversation,  or  for  seduction,  or  breach  of 
promise  of  marriage,  or  if  it  shall  appear  to  the 
satisfaction  of  the  judge  of  the  said  court  that 
the  defendant  has  then,  or  has  had  since  the 
judgment  obtained  against  him,  sufficient 
means  and  ability  to  pay  the  debt  or  damages 
so  recovered  agamst  him,  either  altogether,  or 
by  any  instalment  or  instalments  which  the 
court  in  which  the  judgment  was  obtained 
shall  have  ordered,  and  that  he  has  refused  or 
neglected  to  pay  the  same  as  so  ordered,  it 
shall  be  lawful  for  such  judge,  if  he  shall  think 
fit,  to  order  that  any  such  defendant  may  be 
committed  to  the  common  gnol  or  prisonof  the 
court  for  any  period  not  exoeeding  ftiity  days. 

89.  Poller  of  judge  to  rescind  ordm.       , 

90,  Power  to  examine  ami  commit  at  faearinr 
of  the  cause. 


p^smmbmM^9aa:mhe9i  wtnmadMfeu^ 


and  such  party,  or  his  goods  and  chattels^  sbail 
be'out,of^ike^ifl^Qa>aferthB(Cbiift»  k  aftoll 
b&  lawliillordtfafi  bailiff  or  jg^ckt'.  didrged<iiQtii 
such  warrant,  execution,  or  order  of  commit* 
ment  to  apfd^to  Mn|^:<jtiBtkie^f(tiie)ieta!^aclixt|^ 
for  any  coiintyv/divissonv<>OF3-lril|iQ^'>iHMnt.  inicB 
party,  or  his  g^a  aodx^bitttik,.  J^nU  thiifae, 
upmnproof  being  xptderow  oalk  (lirhkiLoath  sdA 
justice  shall  be  empowecedlk)  adidniater)  tfad 
the  person  or  goods  x)r  clttittehi.0f  anbh  -ptatj  is 
or  are  bctieved  to.be  {srithin  the  ooamtyy  Svitmm^ 
or  place  where  fiych  justicdoDf  .peaeei  sban  afct, 
suohjuetice  of  tJ»&  peace  ahall  aigtt  nr^ndscse 
his  name  niKSi  the  said. wammt*,  esmmtioiBk  or 
order  of  coaunitiBmit,  asdlheraapon  the  and 
officer  charged  ihere#ith.slMjl.take  and  aene 
the  penscm  or  this  goods^nd  cbattels  of  the  said 
party  wheresoever  the  sine  abafl:  be  ioond 
wldiin  the  couniyy  diytsion,  or  ^»bee:for  vfaich 
such  justice  shall  not;  snd  att  oonslablBS aad 
other  peace  ofiicera ehall  be  aiding  and  aanstag 
within  their  respective  ftistricta  in  thsencutioD 
of  aucb  warrant,  execution,  onordsr. 

94.  Tha/tifitehaHatanytimcaspeaortotiM 
satisfiidion  of  the  judge,  by  the  Wfe  or  affim»- 
tioncf  any  patson,  or  otherwise;  tbot  nnfids* 
fendant  is  unable,  from  sickne^r  oc  sillier 
suffioient  cati8e,to  pav  and  discbarge. ti^  debt 
or  damages  recovered  agakist  Mm,' at  waq  iMt^ 
atahnent  theraof  ordered .  to.  be  .paid  mi  -dm^ 
aaid,  it  shall  be  lawful  for  the  Judge  *i&  lift. 
discretion:  to  suspend  oir  staij  anf  jaigmaalL^ 
order  or  execution  |;ivett,  made  or  issued  ia  - 
such  action  foramihtimeas  th*jndgt^nhiA  think 
fit,  and  60  from  time  to  time  imtii .k  T 
appear  by  the  like  proof  as  afioaaaid'ahat  i 
temporal^  cause  ofdisabUitr  hasxeaBed*.    .      r 

9fi.  Begulating  due  i^Ble  of.  goo^s  taken  M 
exeoutkin*         .... 

96.  Distoessea  to  be  within  (iiepromkino  cl 

Lieri/or  RetU^ 

97*  That  no  landloi»d  of  aiiv  t^oemeot  leiiSi 
a  weekly  rent  shall  bave  any ila^  or  Uen.  iHpon 
any  goods  taken  in  f^ecution«|ider  ikt  fnoeoss 
of  any  court  bold  under  thia  aci^  ffn  jn<>n  tbtts. 
four  weeks  rent  (  and  if  anj!  «upb  tensnraai 
shall  be  let  for  ^ny  other  ten^  Was  than  one 
year,  the  landlord  shall  not  hav^ai^y. claim  or 
lien  upon  such  goods  focy^ipro^tbuii' t^e  arrs«vi 
of  retit  4eeiraiiig:!4wi«gL  ^o  .sju^t  terms  or 
times  of  payment;  and  if  sueb  ttfuesn^ntaUL 
be  let  fcir  fi.y wly 4ir  other  l^olding/oir.ii  loogtr 
neriod,  such  landlord  $Jiall  n^  Hi.iVaSi^M  M 
nave  any  claim  or  lien,  upon  aucb  goods  for 
more  than  one  ycdr*s  ktfea)^:  '    '*^''^*- 

9«..Tbftt«pdH4g|9fm>«l^«»^fPllipft:ltfl^  b» 


llii^Mi^»fkPAMta^ 


99. 
of  debt  and 

Upton pdbidfDtitfddit;;'''  ''  -'-f 

101.  MiDv^vf  momdiiiffttQib«>k#pt. 

102.  IMBoi  imcluaKd  mSuK^mxmMfto  be 
madamHi 

10^  ML  •oiten'  mon^  pai^iBio  oMitt,  and 
mmauA  £>r  six  jrean  to  ^  inio  the  cevrt 

lUHll*' 

104.  That  if  ai^peraoa  shall  wiHblly  insult 
thojndgeor  any  jiqror  or  any  bailiff  or  officer 
of  die  mid  domt,  for  the  time  beiag^  during  his 
aViag  or  attendanee  in  court,  or  in  going  to 
or  retnraing  firom  the  court,  or  shall  wilrally 
intemi|it  the  proeeedings  of  the  couit,  or  other* 
wise  misbehave  in  court,  it  shall  be  lawful  for 
anf  bailiff  or  officer  of  the  court,  with  or  with- 
out the  assiatance  of  anr  other  person,  by  the 
order  of  the  judge,  to  take  such  offin»der  into 
cuitody,  and  detain  him  until  the  rising  of  the 
court ;  and  the  judge  shall  be  empoweiwi,  if  he 
than  think  fit,  by  a  warrant  under  his  hand 
and  sealed  witk  the  seal  of  the  court,  to  commit 
any  soch  offender  to  any  prison  to  which  he 
baa  power  to  comnnt  oflfenaerB  under  this  act 
for  any  tune  not  exceeding  seven  days,  or  to 
unppcB  upon  uoy  nek  oftnder  a  fine  not  es-> 
ceeding  5/.  for  ereiy  eueli  offinice,  and  in 
defcult  of  payment  thereof  to  commit  the 
offender  to  any  nchpriaoft  at  aforesaid  for  any 
^e  not  exeeedinc  sef«&  days,  unless  the  said 
finebeeoeoerpaMU 

10S«  Ftealty  Inr  asaanltuig  bafliffs  or  ree* 
cuing  goods  taken  in  ttsecutioD. 

106.  fiailifia  made  answerable  for  escapes, 
and  ne^eet  to  levy  executmn. 

107.  That  if  xny  derk,  bailiff,  or  officer  of 
the  court  actng  under  colour  or  pretence  of 
the  pveceas  of  tte  said  court  shall  be  chaiised 
with  extortion  or  misconduct,  or  with  not  duly 
paying  or  accoimting  for  any  numey  levied  by 
him  under  tlie  authority  of  this  act,  it  shall  be 
lawfiil  for  the  judge  to  inquire  into  such  matter 
in  a  summary  way,  and  for  that  purpose  to 
Buniraon  and  enforce  the  attendance  of  all  ne- 
cessary parties  in  like  manner  as  the  attendance 
of  witnesses  in  any  case  may  be  enforced,  and 
to  make  such  order  thereupon  for  the  repayment 
of  any  motiey  Mcttnted,  or  for  the  due  payment 
of  any  money  so  levied  as  aforesaid,  and  for  the 
payment  of  eoch  damages  and  costs,  as  he  shall 
think  just ;-  nnd  in  default  of  payment  of  any 
money  so  ordered  to  be  paid,  payment  of  the 
sara^may  be  enforced  byeuch  ways  and  means 
as  are  herein  provided  for  enforcing  a  judgment 
recovered  in  the  said  court. 

108.  Officen  taking  any  fee  besides  the  fees 
albwed  Co  be  dischaiged. 

109.  Clnias  as  to  goods  taken  in  execution 
to  be  adjtt dicated  in  cofurt. 

Aetuuu  of  Mtpieom. 

na  IfkwtidiritttSoiitof  rcfdevinin  eases  of 
distfMer  ifor  rmt,  ainrear,  or  damage  faiianf 
lie  3*isdi«fien  of  the  court  shall  be 
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lvdagiR:tiWidUt(«i46lii  ii^y^iouit  HeM  under 
thie^'a^/    '    f^-     i'  '  -'     .     '  *     ^ 

.  ill,  That^in  eiwery.suoh  actSon  of  replevfu 
the  plaint  shall  be  entered  in  the  cotfrt  holden 
uudsr  Oils  act  for  the  &Criet  whereitt  the  dis* 
tresB  wia  taken. . 

112.  That  in  case  either  party  to  any  such 
action  of  replevin  shall  declare  to  the  court  in 
which  such  action  shall  be  brought  that  the 
title  to  any  corporeal  or  incorporeal  heredita- 
ment, or  to'any  toll,  market,  foir,  or  franchi^ 
is  in  question,  or  that  the  rent  or  damage  in 
re^)eotof  which  the  distnss  shall  have  oeen 
talcen  is  more  than  the  sum  of  20/.,  and  shall 
become  bound,  with  two  sufficient  sureties,  to 
be  approved  by  the  clerk  of  the  court  in  such 
sums  as  to  the  judge  shall  seem  reasonable,  re- 
gard being  had  to  the  nature  of  the  claim,  and 
3ie  alleged  value  or  amount  of  the  property  in 
dispute,  or  of  the  rent  or  damage,  to  prosecute 
the  suit  with  effect  and  without  delay,  and  to ' 
prove  before  the  court  by  which  such  suit  shall 
be  tried  that  such  title  as  aforesaid  is  in  dispute 
between  the  parties,  or  that  there  was  ground 
for  believing  diat  the  said  rent  or  damage  was 
more  than  20/.,  then,  and  not  otherwise,  the 
action  may  be  removed  before  any  court  com- 
petent to  try  the  same  in  such  manner  as  hath 
been  accustomed. 

Small  Tenements, 

113.  That  when  and  so  soon  as  the  term  and 
interest  of  the  tenant  of  any  house,  land,  or 
other  corporeal  hereditament,  where  the  value  of 
the  premises  or  the  rent  payable  in  respect  of 
such  tenancy  did  not  exceed  the  sum  of  50/. 
by  the  year,  and  upon  which  no  fine  shall  have 
been  paid,  shall  have  ended,  or  shall  have  been 
didy  determined  by  a  legal  notice  to  quit,  and 
sucn  tenant,  or,  if  such  tenant  do  not  actually 
occupy  the  preouses,  or  occupy  only  a  part 
thereof,  any  person  by  whom  the  same  or  any 
part  thereof  shall  be  then  actually  occupied, 
shall  neglect  or  refuse  to  quit  and  deliver  up 
possession  of  the  premises,  or  of  such  pairt 
thereof  respectively,  it  shall  be  lawful  for  the 
luidlord  or  his  agent  to  enter  a  plaint  in  the 
county  court  to  be  holden  under  this  act,  and 
thereupon  a  summons  shall  issue  to  the  person 
60  neglecting  or  refusing ;  and  if  the  tenant  or 
occupier  shall  not  thereupon  appear  at  the  time 
and  place  appointed,  and  show  cause  to  the 
contrary,  ana  shail  still  neglect  or  refuse  to 
deliver  up  poesession  of  the  premises,  or  of 
such  part  thereof  of  which  he  is  then  in  posses- 
sion,  to  the  said  landlord  or  his  agent,  it  sludl 
be  lawful  for  such  landlord  or  agent  to  ffive  to 
the  court  proof  of  the  holding,  and  of  the  end 
or  other  determination  of  the  tenancy,  with  the 
time  or  manner  thereof,  and,  where  the  title  of 
the  landlord  has  accrued  since  the  letting  of 
the  premises,  the  right  by  which  he  claims  the 
possession ;  and  upon  proof  ot  service  of  the 
sununona,  and  of  the  negkct  or  refusal  of  the 
tenant  or  occupier,  as  the  case  may  be,  it  shall 
be  lawfol  for  the  judge  to  issue  a  warrant 
under  the  seal  of  the  court  to  any  bailiff  of  the 
court,  fe^uiring  and  audumsing  him,  within  a 
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period  to  be  therein  named,  not  less  than  seven 
or  more  than  ten  clear  dkyn  from  the  date  of 
such  warrant,  to  give  possession  of  the  premises 
to  such  landlord  or  agent :  and  sndi  warrant 
shall  be  a  sufficent  warrant  to  the  said  bailiff  to 
enter  upon  the  premises,  with  such,  assistants 
as  he  shall  deem  necessarf,  and  to  give  posses- 
sion accordingly ;  Provided  always,  that  entry 
upon  any  such  warrant  shall  not  oe  made  on  a 
Amday,  Good  Friday,  or  Christmas  Day,  or  at 
any  time  except  between  the  hours  of  nine  in 
the  morning  and  four  in  the  afternoon  ;  Pro- 
vided also,  that  nothing  herein  contained  shall 
be  deemed  to  protect  any  person  by  whom  any 
such  warrant  shall  be  sued  out  of  the  county 
court  from  any  action  which  may  be  brought 
a^nst  him  by  any  such  tenant  or  occupier  for 
or  in  respect  of  such  entry  and  takinpr  possession 
where  such  person  had  not,  at  the  time  of  suing 
out  the  seme  as  aforesaid,  lawful  right  to  the 
possession  of  the  same  premises. 

114.  That  such  summons  as  last  aforesaid 
may  be  served  either  personally  or  by  leaving 
the  same  with  some  person  being  in  and  appa- 
rently residing  at  the  place  of  abode  of  the  per- 
son or  persons  so  holding  over  as  aforesaid ; 
provided  that  if  the  person  or  persons  so  hold- 
ing over,  or  any  or  either  of  them,  cannot  be 
found,  and  the  place  of  abode  of  such  person 
or  persons  shall  either  not  be  known,  or  ad- 
mission thereto  cannot  be  obtained  for  serving 
such  summons,  the  posting  of  the  said  sum- 
mons on  some  conspicuous  part  of  the  premises 
so  held  over  shall  be  deemed  to  be  good  ser- 
vice upon  such  person  or  persons  respectively. 

115.  That  it  shall  not  be  lawful  to  bring  any 
action  or  prosecution  against  the  judge  or 
against  the  clerk  of  the  court  by  whom  such 
warrant  as  aforesaid  shall  have  been  issued,  or 
against  any  bailiff  or  other  person  by  whom 
such  warrant  may  be  executea  or  summons  af- 
fixed, for  issuing  such  warrant,  or  executing 
the  same  respectively,  or  affixing  such  sum- 
mons, by  reason  that  the  person  by  whom  the 
same  shall  be  sued  out  had  not  lawful  right  to 
the  possession  of  the  premises. 

116.  Where  landlord  has  a  lawful  title,  he 
shall  not  be  deemed  a  trespasser  by  reason  of 
iitegularity. 

117.  That  in  every  case  in  which  the  person 

5  whom  any  such  warrant  shall  be  sued  out 
the  county  court  had  not  at  the  time  of  suing 
out  the  same  lawful  right  to  the  possession  of 
the  premises,  the  suing  out  of  any  such  war- 
rant as  last  aforesaid  shall  be  deemed  a  trespass 
by  him  against  the  tenant  or  occupier  of  the 
-premises,  although  no  entnr  shall  be  made  by 
vfartue  of  the  warrant ;  and  in  case  any  sucn 
tenant  or  occupier  will  become  bouna,  with 
two  sufficient  sureties,  to  be  approved  by  the 
derk  of  the  court,  in  such  sum  as  to  the  jjidge 
shall  seem  reasonable,  regard  being  had  to  the 
value  of  the  premises,  and  to  the  probable 
cost  of  such  action,  to  sue  the  person  by  whom 
sncH  warrant  was  sued  out  with  effect  and 
without  delay,  and  to  pay  all  the  costs  of  the 
proceeding  in  such  action  in  case  a  verdict  shall 
pass  for  the  defendant,  or  the  plaintiff  shall  (£s 


tontiniifl  or  ttM  proMMtelA^Mtfaii  dt  1 

nonsuit  thefi^,  esecotfoa  upon  tb»  ^ 

shfldl  be  stayed  until  jtid]gmaiit  shall  have  bean 
given  in  such  action  of  trespasa;  and  if  ^iponL 
the  trial  of  such  action  of  trespass  a  verdict 
shall  pass  fbr  tho  plaihtiff,  such  ittrfict  and 
judgment  thereupon  shall  supersede  the  sosd 
warrant. 

119.  Proceedings  on  the  bond. 

Concurrent  Jurisdiatum  im  C&rtmm  Cases, 

1 19.  That  all  actions  and  proceedings  wfaieh 
before  the  passing  of  this  act  might  have  been 
brought  in  any  of  her  Majesty's  courta  at 
Westminster,  or  in  the  Court  of  Common  Ptoaa 
at  Lancaster,  where  the  plaintiff  dwdls  more 
than  twenty  miles  from  the  defendant,  or  when 
the  cause  of  action  did  not  arise^  whc^y  or  in 
some  material  point  within  the  juriscfictkm  of 
the  court  within  which  the  defendant  dwella  or 
carries  on  his  business  at  the  time  of  the  action 
brought,  or  where  any  officer  of  the  county 
court  shall  be  a  party,  may  be  brought  and  de- 
termined in  any  such  superior  court,  at  the 
election  of  the  party  suing  or  proceeding,  aa  if 
this  act  had  not  been  paaaed.. 

120.  That  if  any  action  shall  be  prosecated 
after  the  commencement  of  Uiis  act  in  any  one 
of  her  Majesty's  courts  of  record  at  Westmin* 
ster,  or  in  the  Court  of  Common  Pleas  at  Lan-^ 
caster,  for  any  caustf^ther  than  those  lasUy 
herein-before  specified^  for  which  a  plaint  mifffat 
have  been  entered  in  any  court  holden  unoer 
this  act,  and  a  verdict  shall  be  found  fbr  the 
plaintiff  for  a  sum  less  than  20/.,  the  said  plains 
tiff  shall  have  judgment  to  recover  sach  sum 
only,  and  no  costs ;  and  if  a  verdict  shall  not 
be  round  for  the  plaintiff  the  defendant  shall 
be  entitled  to  his  costs  as  between  attorney  and 
client,  unless  in  either  case  the  judge  who  shall 
try  the  cause  shall  certify  on  the  back  of  the 
record  that  the  action  was  fit  to  be  brought  in 
such  superior  court, 

121.  Penalties  to  be  recovered  before  a 
justice,  and  levied  by  distress. 

122.  In  default  of  security,  offender  may  be 
detained  till  return  of  warrant  of  distress. 

123.  In  default  of  distress,  offender  may  be 
committed. 

124.  Penalties  to  go  nnto  the  general  iimd. 

125.  Justices  may  proceed  bysammona  in 
the  recovery  of  penadties. 

126.  Form  ot  conviction.. 

127.  ProceedingB  not  to  be  quaahed  for  viani 
of  form. 

128.  Distress  not  unlawful  Sor  want  of  Conn* 

lAsnUuHon  of^AcHons, 

129.  And  for  the  protection  of  persons  act- 
ing in  the  execution  of  this  act»  be^  it  enacted^ 
That  all  actions  and  prosecutions  to  be  com* 
menced  against  any  person  for  anything  done 
in  pursuance  of  this  act  shall  be  V&d  and  tried 
in  the  county  where  the  fact  was  committed, 
and  shall  be  comnrtnced  widiin  three  calendar 
months  after  the  fact  committed,  and  notnfter- 
wards,  or  otherwise ;  and  AotiejB,  in  wrMi^  oC 

I  such  action,  and*  of  th^  esuae  MreoT,' 


The  {late)  Govermttii 

gnm  tot}ie4<tedMt  isne  catoter  tawiik  at- 
l^t be£oi« tko  COTunao^enentof  %h»  aetioa ; 
and  BO  plM&ttflf  shall  recbyer  ui  any  eiieh  actm. 
if  tender  of  MifficieDi  amends  shall  have  been 
made  before  such  aetion  brought^  mr  if  nfter 
action  brought  a  suiBcient  sum  of  money  shall 
faavd  been  paid  into  court,  with  costs,  by  or  on 
behalf  of  the  defendant. 

130.  That  if  any  person  shall  bring  any  suit 
in  any  of  her  Majesty's  superior  courts  at 
Westminster,  or  in  the  Court  of  Common 
Ykaa  atLancasteriin  respect  of  any  gnevance 
conunitted  bv  any  derk,  bailiff,  or  officer  of 
any  court  holden  under  this  act»  under  colour 
or  pretence  of  the  process  of  the  said  court,  and 
the  iury  upon  the  trial  of  the  action  shall  not 
fina  greater  damages  for  the  plaintiff  than  the 
Bttm  of  20/.J  no  costs  shall  be  awarded  to  the 
plaintiff  in  such  action  unless  the  judge  shall 
certify  in  court  upon  the  back  of  the  record 
that  the  action  was  fit  to  be  brongbt  in  such 
superior  court. 

131.  Act  not  to  affect  rights  of  Universities 
of  Oxford  or  Cambridge, 

132.  Interpretation  of  act. 


if  Pumc  General  Acts. 


aar 


LIST  OF  PUBLIC  GENERAL  ACTS. 


^  Victoria. 

Cap.  1.  An  Act  for  the  further  amendment 
of  the  Acta  for  the  Extension  and  Promotion  of 
Phblic  Works  in  Ireland.    March  5,  1846. 

Cap.  2.  An  Act  to  authorize  Grand  Juries 
in  Ireland,  at-  the  Spring  Assizes  of  the  present 
year,  to  appoint  Extraordinary  Presentment 
Sessions ;  to  empower  suck  Sessions  to  make 
Presentment  for  County  Works,  and  to  provide 
Funds  for  the  Execution  of  such  Works,  and 
also  to  provide  for  the  more  prompt  Payment 
of  Contractors  for  works  under  Grand  Jury 
Presentments  in  Ireland,  March  5^  1846. 

Cap.  3.  An  Act  to  encoura|;e  the  Sea 
Fisheries  of  Ireland,  by  promotiuf^  and  uding 
with  Grants  of  public  Money  the  Constraction 
of  Fiers,  Harbours^  and  other  Works.  March 
5, 1846. 

Cap.  4.  An  Act  to  amend  the  Acts  for  pro- 
moting the  Drainage  of  Lands,  and  Improve- 
ment of  Navigation  by  Water  Power  in  con- 
nexion with  such  Drainage  in  Ireland ;  and  to 
aflbsd  Facilitiea  for  increased  Employment  for 
the  labouring  Classes  in  Worics  of  Dndnage 
daring  thu-psesentyear.    March  5, 1846. 

Cap.  5.  An  Act  to  amend  an  Act  for  regu- 
lating the  Construction  and  Use  of  Buildings 
in  the  Metropolis  and  its  Neighbourhood. 
Mardt  24,  1846«< 

Cap*  6.  An  Act  to  make  Provision,  until 
the  1st  dayi  of  Sq>tember  lS4r>  for  ite  Treat 
ment  of  poor  Persons  afflicted  with  Fever  in 
Ireland.     March  24, 1S46. 

Cap.  7.  An  4ct  to  apgly  the  sum  of  Eight 
Millieaa  out  oC  tl»  Genaolidated  Filnd  te^  the 
a»n«Mftto  Tear  1^4^   Mareb  aD>  l&4a< 


CAV.a.  An  Act  to  make  further  provisions 
as  to  unclaimed  Stock  and  Dividends  of  the 
So^Sea Company.    March  30,  1846. 

Cap.  9.  An  Act  for  aroendinff  the  Act  for 
rendering  effective  the  Services  of  the  Chelsea 
Qat-Pensioners,  and  extending  it  to  the  Out- 
Pensioners  of  Greenwich  Hospital.  April  2, 
1946. 

Cap.  10.  An  Act  for  regulating  the  Payment 
of  the  Out-Pensioners  of  Greenwich  and  Chel- 
sea Hospitals.    April  2,  1846. 

Cap.  11.  An  Act  for  punishing  Mutiny  and 
Dpsertipn,  and  for  the  better  Payment  of  the 
Army  and  their  Quarters.    April  2,  1846. 

Cap*  12.  An  Act  for  the  Regulation  of  Her 
Majesty's  Royal  Marine  Forces  while  on  shore. 
April  2, 1846. 

Cap.  13.  An  Act  to  indemnify  such  Persons 
in-  the  United  Kingdom  as  have  omitted  to 
qualify  themselves  for  Offices  and  Employ- 
ments, and  to  extend  the  time  limited  for  those 
purposes  respectively,  until  the  25th  day  of 
March  1847.  May  14,  1846.  See  p.  91,  tmte. 
Cap.  14.  An  Act  to  continue  until  the  1st 
day  of  March  1847,  and  from  thence  to  the 
end  of  the  then  next  Session  of  Parliament,  the 
several  Acts  relating  to  Insolvent  Debtors  in 
India.    May  14,  1846. 

'Cap.  15.  An  Act  for  raising  the  Sum  of 
Eighteen  Millions  Three  Hundred  and  Eighty 
Thousand  Two  Hundred  Pounds,  by  Ex- 
chequer  Bills,  for  the  Service  of  the  Year  1846* 
May  14,  1846. 

.Cap.  16.  An  Act  to  authorize  the  Inclosure 
of.  certain  Lands,  in  pursuance  of  the  Rccom** 
mendation  of  the  Inclosure  Conunissioners  for 
England  and  Wales.    May  14^  1846. 

Cap.  17.  An  Act  for  the  Abolition  of  the 
exclusive  Privilege  of  trading  in  Burghs  in 
Scotland.    May  14, 1846. 

Cap.  18.  An  Act  to  amend  Two  Clerical 
Errors  in  an  Act  of  the  last  Session,  for  regu- 
lating the  Labour  of  Cluldren,  young  Persons, 
and  Women  in  Print  Works.  June  18,  1846. 
Cap.  19.  An  Act  to  amend  an  Act  of  the 
second  and  third  years  of  his  late  Majesty,  by 
providing  additional  Booths  or  Polling  Places 
at  Electwns  in  Ireland,  where  the  number  of 
Sectors  whose  Names  shall  begin  with  the 
same  Letter  of  the  Alphabet  shall  exceed  a  cer- 
tain number.    June  18,  1846. 

.  Cap,  20.  An  Act  to.  amend  an  Act  of  the 
2nd  year  of  her  present  Majes^  for  providing 
fqr  the  Custpdy  o{  certain  Monies  p«da,  in  pur- 
suance of  the  Standing  Orders  of  either  Houec 
of  Parliament,  by  Subscribers  to  Works  or 
Undertakings  to  oe  effected  under  the  autho*- 
rity  of  Parliament.  June  18,  1846.  See  the 
Act,  p.  236,  ante, 

.  Cap,  21.  An  Act  to  enable  the  Bigfat  Hon. 
Henry  Viscount  Hardingo  to  receiva  the  full 
Benefit  of  an  annuity  of  6,00Qi.  granted  to  him 
by  the  Bast  India  Company,    June  18, 1846* 


ATEORNEYS  TO  BE  AlwirrMiy,  i-'^"''^  .Itetr-s   r^.^.v 
[Concluded  from^^lgitlUifi.}.     '  Lh     ,.  .1  •--.../ 

ttami't  Iflyrnct.. 
Clerkd  Names  and  Reiidences.  '  To  whom  Arlieledp  Assignid,  frc*    / 

Patrick,  Charles,  29,  Wttminigtoa  Squai^;  -            «        .        .                      .  i 

and  Soley  Terrace Robert  Aiikefl  DaviiMK  Bkhop^WianDOVtti*  ' 

Powell,  Frederick,  20,  Newman  Street^  Oaiford  Samuel  Powell,  jvn«,  ICnireriiDraugfa?  r     . 

Street;  and  KnaresboFough    .        .  Cliukt  Lew^Ty Kiiig'i  JUmA  • ' 
Radcliffe,  Thomas,  Ty  Park  Tmace,  Camden 

Town ;  and  Blackburn    ....  Jagies  Ktvilfe,  BlaQl(tmi>\ 

Rowcliffe,  Edward  Lee,  32»  Fltsroy  Square ;  i    .  ■•       ' 

andStogumber Gharlee  Rowcliffe^  Stogumber  .  : 

Robson,  William  W.,  Jun.,  Bishop  Wear-  ^        :  .i      .: 

mouth George  Walton  Wright,  Sunderland 

Robinson,  Henry,  Kirkby  Lonsdale        .        •  Francis  Pearson,  Kirkby  Lonsdale 

Shelley,  William  Parker,  34,  Queen's  Square,  •        .     .    :  ^      ■   .  *     ■    . 

Bloomsbury ;  and  West  Bromwich  .        .  JolttClatk^  Chaplin,  BirnnagkaiB 

Spraggett,  George,  18,  Golden  Souare ;  Son^  Thomas  Samuel  Wright,  and  Robert  Fiederick 

am ;  and  Upper  Stamford  Street     .        •  Welchman,  Southam^   w^  Laioiiilgtoii 

'PHors'  '     '  •  ' '   • 

Shafto,  John  Cuthbert,  13,  Clifibrd's  Inn;  John  SexhaU  Kideon,  Sunderland .  :        H 

and  Sunderland Joh*  ICdnb^'^indBrluid 

Simpson,  Robert  John,  40,  Commerciai  Road,  .        ,        .          -       * 

Lambeth;  and  Newark.upon.Trent         .  Wyibub  Wh«lay*Bil^rn^i^iidlfligh€iata«0n 

Smith,  George  Archer,  33,  Devonshire  Street,  ..<«•«. 

Queen's   Square ;    East    Retford ;   and 

Store  Street     .        .        .        .        .       .  WiiUamr  Jfewum,  EuMletford 

Shaw,  Richard,  jun.,  35>Iiincoln's  Inn  Fields;  Richard  Shaw,  sep.,  and  Robert  Ai^^dale, 

and  Burnley •    Burtfley                                      . 

Sherwood,  Frederick,  31,  Wobum  Square       .  George  Vincqi^t,  King's  Qench  Walk    " 

Stone,  Joseph,  Matbck ;  and  Deloer               .  James  Oldhain,  Swetterohflsn;  Bdilpet 

Shiney,  Robert,  Newcastle-under-Lyne    .        .  PVancis  Stanicr,Kewca8tle-tmdei^Lynie  .   ' 

Stretton,  George,  Nottingham  ;  and  Everett  George  FVeeth,  Ncrtthigbam                  >  v 

Street      ,        .        .        .        ,     .  .        .  George^ Rawsonj^Nottinghun.                       _ 
Simpson,  Reuben,  34,  East  Street,  Red  Lion 

Square;  and  Shaftesbury  Terrace    .        .  John  Goode^re^  Biyxaibbd'Builiings  ' 

Sheppardy  Shearman,  30,  Northampton  Sqr.  .  Charles  Shearman,  Late  of  Gray's  Inn  Square 

George  Capes,  ]^eI3  Court 
Shafto,  George  Dalston,  13,  Clifford's  Inn; 

and  Durham John  Bucrell*  Durham.                            .<• 

Sanderson,  John^  23,  Everett  Street,  Bruns-  J(^  Sanders,  Liverpool 

wick  Square ;  Everton ;  and  Rock  Ferry  .  John  Shaw,  Liverpool 

Somervilie,  Stafford  Baxter,  Doncaster    .        .  Edmund  Baxter,  Doi^caster 
Snell,  Silas,  6,  Claremont  Souare,  Pentonville ; 

Stamford  Street ;  and  Great  Torrington  .  Henry  Adoniah  Vallack,  Great  Torrington 

Tribe,  Henry,  32,  Melton  Street,  Euston  Square  William  Tribe»  Worthing 

Thomaa  Lp^s,  New  Inn 
Thompson,  Richard,  Barlby  Hall,  near  Selby ; 

and  Sheffield Albert  Smith,  Sheffield 

Turner,  William    Rawaon,  60,  Canterbury  w       '    ' 

Street,  York  Road Henry  Copeman,  Kingston-upon-HuM         ; 

Templer,  William  Force,  59,  Lincohi's  Inn  CharksGurney,  and  John  UthbrUgeC&vvlM, 

Fields;  Launceston;  and  Greenwich       .  Launceston 

Thorn,  Simeon,  Agnes  Cottage,  Kensal  Green  .  John  Hamilton,  Bemer's  Street 

Thomas  Francis  Justice,  Bemer'i&Btreel* 

Tweed,  George  Tash,  4»  Alfred  Place,  Bedford  Charies  Mason  Innes  Pollock,  Parllamexit  St. 

'  Square Henry  .HugKSeckitt,  Lincolfi^Ql^  '     *  . 

Voss,  Robert,  23,  River  Street,  Myddleton  \                      \..  ,!.    ,-, 

Square    .       ...       .       .        .        .  Henxy  PWlipps,  ?v8e|ian6..      ^^.,<,  \    ;     -: 

Unwin,  Frederick  George,31.BarUett's  Build-  ...     ^  ♦  ^b  oT^u  IsZ 

inffs,  Holbom ;  and  Sawbridgcworth        . .  Thomi^  tlnwin^^i%1s^^  k  J^a' 
Ward,Newman,22,Port8elLplace»Coanaugbt  WiUi«m  ^^mes'^jMifriir[&^jSi^ 
Square '   .        .  'gate  Street  ^' '**"  *  "     *' 


Wclford,  Edward  Davison,  7,  Wake^^^V^  .r  ..   ,      .rxr 

and  Hexham  .        .        .        .      '.' *     TEdward  Welford,  Hezbam 
WOkinson,  Richard,  10,  Rofibrd^  JUii«\;&li-u '  . 

linffton ^2B^  Moser,  Kendal 

Wing,  mlliam,  jnn.,  Huntingdon ;  and  Mill- 

man  Street tr  i' ^ .  Qbnic^  Margetts,  Huntingdon 

Watson,    William,  .  3»    Durj|iam     Terrace, 

Chelsea ;  ShswHeld  Street,  Chelaea';  and 

Shrewsbury G^oi^  Harper,  Whhohurch 

WntisbDTi.  C%Mmi 'Bdwwrd,;!^  Notfolk  81., 

Ftek  L«ia;  and  Sngby  .^     .  .       ...  WiiyAm  Ferdinasid  Wrathlaw,  Rugby 
wok,  William  Ridoub,  ^%  GA^  Qnboad  SL% 

and  Birmingham William  Wills,  Birmingham 

VTihnot,    William    Bradrjti    fi^   C21oadeskY 

Sqoare;  Felix    Place,    Islington;    and 

Chippenham    *  •     •  .     •      .•«!•. 
Wilhnott,  Frederick,  83,  High  Street,  South- 

wark       »        ,    "  <        ••    •  *        A 


n$i 


Wells,  Algernon,  Upper  Clapton     . 
Williams,  Geoi«e» dUAIfrad  Fkce,  Btdlbvdl 


William  Wilmot,  Chippenham 
Richard  Carpenter  Smith,  Bridge  Street,  South- 
wark 

Josiah  Wilkinson,  Nicholas  Lane 
Edward  Daniell,  Colchester 


Wsrd^idfeed,  Barnes     « ..        .     .       .//     , 
White,  Charles  Edward,  8,  Cambridge  Sqvttre, 

Hyde  Paik-     •-.-•.•     -  .'       « 
Woodrooffe,  George  Tkoma^^,  Stqpk  Idd( 

and  Great  Coram  Street  •        •        .        . 
Whsinr,  George^  6^  Bpenoer  8ti(eil^.GleiiBeii- 


William  Williams,  Alfred  Place 
William  Williams,  Alfred  Place 

Edward  White^  Great  Marlborough  Street 

William  Woodrooffe,  Lincoln's  Inn 
Geoiige  LawBon  Whatley,  Mitchel  Dean 
George  Becke,  Lincoln's  Inn  Fields. 


AdM  iafhe  lArt  pmriuant  to  Judget*  Order$. 

Collier,  Thomas  George,  2^  Adelaiide  Terrace, 

NewWinftsor.        .        ^     .  .        .        .   Charles  Hird,  Upper  Marylebone  Street 
Coleridge,   Francis  Jamea,.  a.  Mill   Street 

Hanover.Squavs;  Ottia^  Saint  Mary       .  Francis  George  Coleridge,  Ottery  Saint  Mary. 
Dean,  John  Joseph,  I6^  Essex  Street,  S^neoid  .  William  Dean,  Essex  Street,  Strand. 


LEGAL  ANnaUITIB6» 


RBGIflTRUM   BRBVIUM. 

Wa  have  been  favoured  ^h  the  inspection 
of  a  manuscript  of  the  iath  century,  tern. 
Edward  3,  about  100  vears  before  the  in- 
rention  of  printing;  Caxfoti,  the  father  of 
English  printing,  having  printed  his  Chronicles 
in  1480. 

It  is  entirely  compdsed  of  precedents  for 
writs,  each  section  cdntaminga  mstinct  process 
or  plaint,  and  then  embodying  eveiy  variety  of 
wrong  and  remedy.  IniHaf  Stters  are  iisedf  in- 
stead of  nofmu,  which  show  it  to  be  a  book  of 
forms,  and  hot  a  book  of  recMl:  On  the  fly- 
leaf at  the  end,  is  the  Ibllowxng  memorandum : 
'^'*Tkis  book  belongs  to  Riehard  Jftllogkbg, 
(ftke  co^3fofRutJaiti,!E8ginre,tiDMch  he  gent 
HU.  Hunt,  £(ibrarUtny  in  Easter  Term,  14d9, 
in  tkegthgearo/Bdmrd  IVfL  to  keep  fir  his 
Me.*'  ne  hftme  (Imperfecta  osneefi^)  on 
the  fly*]eaf  at  the  beginning  appeara  to  be 
'*  BidUrd  Prestam:*  W  We*  fihd'  W  tfns 
gMstkman,  it  y^  no,  dou]o;t  restored  ^  a 


iffl^4&tej4^^ 


motto  written  on  the  fly-leaf  at  the  end,  very 
often  repeated— 

"  Dttffi  swnus  in  numdo, 
Vivamus  corde  jocundo.** 

A  maxim  which  its  present  damani  and  his 
family  have  adopted  for  many  years. 

lliere  can  be  no  doubt  but  that  the  manu- 
script itself  is  the  identical  work  known  in  the 
earhest  times  by  the  name  of  the  ''  Registrum 
omtttam  drmam,''  and  which  is  expressly  men- 
tioned by  Blackstone  in  the  chapter  on  private 
wrongs,  book  3,  cap.  10,  sec.  2,  p.  183,  as 
follows : — 

**  It  were  therefore  endless  to  recount  all  the 
several  divisions  of  writs  of  entry,  which  the 
different  circumstances  of  the  respective  de- 
mandants may  require,  and  which  are  furnished 
bv  the  laws  or  EngUnd,  the  same  thmg  being 
plainly  and  clear^  chalked  out  in  that  most 
aactenf  and  Mohiy  venerable  collection  of  legal 
forms  '  The  liegistrum  Omnium  Brevium*  or 
register  of  such  writs  as  are  sueable  out  of  the 
king's  pourts,  upon  which  Fitzheriiert's  Natura 
Brevxum  is  a  comment,  and  in  which  every  man 
who  is  injured  will  be  sure  to  find  a  method  of 
relief  exactly  adapted  to  his  own  ease,  described 


J90 


IkV^M  'JUli9ftn$Kk, 


in  th6  compass  of  z,few  Uaes,  and  yet  without 
the  omission  of  anv  materkd  chvum^ancef* 

In  the  same  book,  cap,  4,  sec  B2,  p.  51> 
BUu;kstone  says : — "  In  these  early  times  the 
chief  judicial  employment  for  the  Chancellor 
must  nave  been  m  devising  new  torits  directed 
to  the  courts  of  common  law,  to  give  remedy  in 
cases  where  none  was  before  administered.  And 
it  was  provided  by  stat  Westm.  2«  13  Edward 
1,  cap.  24,  '  that  whenever  (from  thenceforth)  in 
one  case  ql  writ  shaU  he  found  in  the  chancery, 
and  in  a  like  casefalUng  umder  the  same  right, 
and  requiring  Hie  remedi/,  no  precedent  of  a 
writ  can  be  produced,  the  clerks  to  chancery 
shall  agree  in  framing  a  new  one,  and  if  they 
cannot  agree,  it  shall  be  adjourned  to  the  next 
parliament,  when  a  writ  shall  be  framed  by  the 
'  consent  of  the  learned  in  the  law,  lest  it  happen 
for  the  future  that  the  court  of  our  lord  the  king 
be  deficient  in  doing  justice  to  the  suitors*  And 
this  accounts  for  the  very  great  variety  of  writs 
of  trespass  on  the  case,  to  be  met  with  on  the 
register,  whereby  the  suitor  had  ready  relief, 
according  to  the  exigency  of  his  business,  and 
adapted  to  the  speciality,  reason,  and  equity  of 
his  very  case." 

The  following  are  a  few  specimens  of  tbese 
writs ;  thev  are  extremely  curious,  and  much 
better  woraed  than  those  of  the  present  day, 
notwithstanding  all  that  the  "march  of  in- 
tellect "  has  done  for  us. 

Of  Trespass,— In. the  Bench. 

The  king  to  the  sheriffs  of  Somerset,  greet- 
ing. If  .<^.  makeyousecure^&c,  then  put  by 
j^es  and  safe  pledges  R.  that  he  be  before  our 
justices  at  Westminster,  (or  thus,)  ihaX  he  be- 
fore us  in  eight  days  of  Saint  Michael,  wheret 
soever  we  shaU  then  be  in  England,  to  show 
wherefore  with  force  and  arms  he  made  an  as- 
sault upon  the  said  A.,  at  W.,  and  beat, 
wounded,  and  ill-treated  him,  so  that  his  life 
was  despaired  of,  and  other  wrongs  to  him  did, 
to  the  grievous  injury,  &c.,  and  against  tbe 
peace,  &c. 

Imprisonment  until  he  agreed  to  pay  money. 

To  shew  wherefore  with  force  and  arms  he  took, 
tmnrisoned,  and  ill-treated  the  said  A.,  act  W., 
ana  detained  him  in  prison  there,  until  he  made 
an  a^eement  with  tne  said  ^.  K.  to  pay  him  a 
-certain  sum  of  money  for  iiis  release,  and  other 
wrongs,  &c. 

Hunting  in  a  warren. 
To  show  wherefore  with  force  and  arms  he 
entered  the  free  warren  of  the  said  A,  at  W., 
and  hunted  in  it,  without  his  leave  or  license, 
and  tdok  and  carried  away  his  hares,  rabbits, 
pheasants,  and  partridges. 

Bmokofadeed  by  which  ike  abbatt  was  bomtd 
injmdfood,  fre* 
Pot,  &c.  the  Abbott  of  fi.  and  C,  one  of  the 
monks  of  llie  said  abbey,  to  show,  &c.  where- 
fate  they  hare  maKcbuahr  broken  a  cartun 
deed  in  writing,  sealed  wi^  ihe  «omiiim  seal 
of  tfaeaaid4imiBe,  by  yiAof^  the  aaid  abbatt  and 
wnyent  af  &e  same  plaee  wwe  abound  to  ihe 


aforesaid  r,,  to  uod  mt  hti  fooa  and  'lauiictlt, 
and  all  things  necessary  to  her,  nntfl  the  aaid 
abbott  and  convent  married  her  to  some  man 
who  had  twenty  ponnds  in  land  ax  cent—at  W. 
— and  other  wrongs,  &c. 

The  Kim§'s  writ  tilToimi^^fe^rL 

If'M.,  &c.  make  you  secure,  &c.  ikfBtk  piAJ^ 
kc.  to  answer  ns  as  well  as  the  aforesaid  3f., 
wherefore  when  the  aforesaid  M.,  lately  in  our 
court,  claimed  our  certain  wiit  of  pronSiition 
against  the  aforesaid  T.,  liiat  he  iboML  not 
prosecute  in  the  ecclesiastical  coor^  a  certain 
plea  of  chattels  and  debts,  which  was  neither 
grounded  on  testament  or  en  marnage,  and  the 
said  M.  declared  the  said  writ  to  the  sead  T.  at, 
and  the  said  T.  then  and  there  took  ofor  said 
writ  and  threw  it  into  the  dirt,  and  etunped 
upon  it,  and  prosecuted  die  eame  tint  in  the 
ecclesiastical  court  in  contempt  of  us,  to  the 
damage  of  the  said  M,,  and  contrary  to  oor 
prohibition,  &c.    And  Imve  there,  &c. 


Posts  and  pales  broken,  by  which  the  mine  fell  ia. 

Wherefore,  with  force  and  arnw  they  iMoke 
the  poets  and  pake  in  tlw  mine  of  the  afore- 
said A.,  at  W.,  4here  placed  for  the  purpose  of 
snpporting  the  afteesaid  unoe,  by  wwcn  tlie 
aforesaid  mine  and  thi  eartb  fett  m,  and  the 
said  A.  totaiiy  lost  tlw  profit  <€  his  afuttaiaSd 
mine,  and.took  and  oamed  away  sea  cosAs  pro- 
cured from  the  said  mine,  to  the  value  of,  &c. 

Innkeepers  held  liable  for  the  goods  qf  their 
guests. 

The  king  to  4he  sheriffs,  4ke.  If  A*  make 
you  secure,  &c.,  then  pat  J.,  8ic«»  ta  vlioaF  4m 
that,  according  to  the  custom  of  oor  eeafan  of 
England,  innkeqpers  who  keep  oomosottSBas 
for  the  entertainment  of  travellers,  where  inns 
of  this  kind  are,  are  bound  to  keep  tFavcUeiB 
in  those  inns^  and  llMir  goods  within  those 
inns,  without  subtraction  or  loss,  by  night  and 
by  day,  so  that  by  the  neglect  or  deSmlt  of 
such  mnkeepecs,  no  damiige  ahall  happen  to 
their  guests,  by  the  default  of  the  said  X,  aame 
evil  disposed  persons  took  and  carried  wmwy 
ffoods  and  chattels  of  the  said  A.^  who  ^isaa 
lately  come  to  the  said  inn,  to  the  value  of  lOL, 
and  sixty  shillings  of  his  xzipney,  in  ccHUdad 
money,  in  the  inn  of  the  said  J.,  at  W^  and 
other  wrongs  did,  &c.,  to  the  great  lose,  Jke^ 
and  against  the  custom  aforesaidt  and  have 
there,  &c. 
Of  ininuion  4fter  ihe  detOk  qf  the  te 


The  king  to  the  sheriff  of  Derby,  greotiotg. 
Command^,  drnt  he  render  to  P.  C.  one 
of  land,  with  the  appurtenances  in  C,  whidi  he 
claims  to  be  his  n^  and  inherxtance,  and  m 
which  land  A,  haSi  ao^xigfat  of  entry,  hot  liy 
the  introtton  which  he  ^ade  in  it  eftnr  Ihe 
death  of  If ^  who  was  the  wife  of  C  who  hda 
it  in  dower  of  the  gift  of  dtt  atiDreeeid  0.»  Jkt 
afbrewid  fansbnd,  ihe  fattKfloihe  harttenof 
the  aforesaid  FA 
And  imleas^  te* 


Supmi&r  Omrto j    L&rd  CktmaUgr. 


RECENT  SfiCISIONS  IK  THE  SUPE- 
HlOft  GOUaTS. 

mBFOaVSD    BT   JIARSISTERS    OV    THE    8STEUAL 
COUHTg. 

iMtr  CiAKfllllri    (COTTSIiHAII.) 

SkmUmmpp  v.  BInilh'mofip.    July  7,  1846. 

NEW    OiU>EIU.  —  SSRVICfi    OF    PROCBSS.  -— 
JURISDICTION. 

The  sard  Ordier  <^  May,  1845,  enabling  the 
court  $o  order  service  of  tnAftena  to  appear 
and  answer,  "where  a  defendant  in  any 
smt  is  ma  9f  ike  jurisdiction*'  is  not  Hmited 
by  the  2  WiU.  4,  c.  33,  and4^5  WiU,  4, 
c.  82,  to  smts  tttstituted  in  respect  of  lands 
or  tenements,  or  hereditaments  in  England 
or  Wades, 

Upon  motion  inihis  crom,  (See  31 L.  0. 318), 
supported  by  an  affidavit,  thai  the  defendant 
WB8  residinff  within  the  precincts  of  Holyrood 
Palace,  in  Scotland;  the  Master  of  the  RoUs 
ordered,  that  the  plaintiff  shoidd  he  at  liberty 
toaerre  the  defendant  anywhere  in  Scotland 
with  sobpcena,  to  appear  within  eight  days  and 
to  answer  within  one  month. 

Mr.  Wakefield,  with  whom  \nw  Mr.  Faber, 
iDoved  to  disdbarge  the.  above  order,  upon  the 
ground  that  the  statutea  of  2  WiU.  4,  c.  33,  and 
4&5  WiU,  4,  c.  82,  required  the  wdt  to  be 
jwti^ed  in  respect  to  lands  or  tenements,  or 
ncpe^tamenta  in  England  or  Wales,  and  thus 
controlled  the  wording  of  the  23rd  General 
Order  of  Mav,  1845.  The  learned  counsel  as- 
wrted,  that  tne  present  suit  was  not  in  respect 
«f  my  lands  or  tenements  or  bereditaments  in 
fiigland  <w  Wake,  and  cited  Buchanan  v. 
Att?*er,  9  East^  192,  and  Whitmore  v.  Ryan,  4 
Hare,  612. 

Mr»  Giasse  and  Mr,  Moton  argued,  that  the 
worda  of  ^  the  general  order  were  explicit,  and 
thit  the  juriamction  of  the  court  was  not  con- 
feied  bv  the  statute  referred  to  on  the  other 
■ide.  ITiey  relied  upon  the  case  of  Whitmore 
y.Ryan,  (supra.)  In  other  respects,  the  order 
of  the  Master  of  the  RoUs  complied  with  the 
articles  of  the  general  order.  Brown  v.  Stanton, 
«d  Jones  v.  Geddes,  15  Law  Jour.  65,  (Chan.) 

ITw  Lord  Chancellor  refused  to  rescind  the 
«der  of  the  Master  of  the  Rolls.  It  might 
or  nnght  not  have  been  prudent  to  have 
assimilated  the  words  of  the  33rd  Order  to 
those  in  the  above  mentioned  statutes,  but  a 
discretion  had  been  vested  in  the  court  to  grant 
such  application,  and  the  order  appealed 
against  had  been  made  in  conformity  with  the 
general  ordar. 

Motion  dismissed  with  costs. 


A09mejf-Gsnsral,v,  Corporation  of  Worcester, 
July  7  snd  8,  1646. 

lUmSOD^I*   O«B90B4iTf  OK  iuVJRr-^VtYlM  OF 


The  Mmnicipal  €onforation  Ant  does  imt  sub- 
^tUmte  the  wrd-^^^kargess'^  for  that  of 


tn  ottses  where  the  hitter  wu 
msed  h^fore  the  pustkig  tf 


^'ckizen,' 

the 

thedd. 

In  an  information  by  the  Attorney  Genenfl 
against  the  Corporation  of  Worcester,  the  latter 
was  designated  as  "  The  Mavor,  Aldermen,  and 
Burgesses  of  the  City  of  Wiorcester."  In  the 
answer  to  the  information  the  corporation  was 
styled,  "  The  Mayor,  Aldermen,  and  Citizens 
of  the  City  of  Worcester."  Counsel  for  the 
corporation  applied  to  Vice- Chancellor  Tft^roro 
for  permission  to  amend  its  description  in  the 
answer  by  adding  the  words,  **  in  the  said  infor- 
mation called  the  Mayor,  Aldermen,  and  Bur- 
gesses, &c.  ;'*  but  his  Honour  refused  the  ap^ 
plication  as  being  unnecessary,  and  decided 
that  the  corporation  should  answer  by  thB 
name  mentioned  in  the  information. 

Mr,  Rolt  appealed  from  the  decision  of  the 
Vice-Chancellor,  as  it  was  important  for  the 
corporation  to  know  the  title  by  which  it  shoidd 
be  designated  in  its  legal  documents,  and  hfi 
contended  that  the  6th  section  of  the  Municipal 
Corporation  Act,  (5  &  6  W.  4,  c.  76,)  which 
enacted  that  the  body  corporate  of  any  borough 
mentioned  in  the  schedules  should  bear  me 
name  of  the  Mayor,  Aldermen,  and  Burgesses 
of  such  borough,  was  controlled  by  the  Inter- 
pretation Clause,  which  directed,  inter  alia,  thdt 
the  word  "  Burgess  "  should  be  read  **  Citizen*' 
in  the  case  of  a  city,  and  he  referred  his  lord- 
ship to  the  various  sections  of  the  act  in  which 
a  distinction  was  made  between  a  city  and  a 
borough.  ^ 

Mr.  JVood  maintained,  that  the  object  of  the 
6th  section  in  the  act  was  to  produce  uniformity 
of  designation,  and  that  the  relators  had  cor- 
rectly named  the  corporation. 

Lord  Chancellor.  By  the  6th  sect,  it  is  enacted, 
that  after  the  first  election  of  councillors  under 
this  act,  in  any  borough,  the  body  or  reputed 
body  corporate  named  in  the  schedules  in  con- 
nexion with  such  borough,  shall  take  and  bear 
the  name  of  the  mayor,  aldermen,  and  bur- 
gesses, but  the  act  was  dealing  witii  cities  as 
well  as  with  boroughs.  By  the  Interpretation 
Clause  "  burgess  "  is  to  mean  "  citizen  "  in  the 
case  of  a  city,  and  tlie  oWect  of  such  a  clause 
is  to  prevent  repetition.  Therefore,  in  cases  of 
cities,  the  6th  section  is  to  be  read  as  if  printed 
"mayor,  aldermen,  and  citizens,^  This  read- 
ing is  confirmed  by  the  clause  (137)  wbich  re- 
fers to  "  a  citizen  of  the  city  of  Oxford,^  and 
"a  burgess  of  the  borough  of  Cambridge." 
The  misdescription  of  the  cofpwratioii  must 
therefore  be  amended^-oosto  of  1*ie  applicatisw 
in  the  court  below  to  be  psid  by  the  corpora- 
tion, but  no  <Mrder  made  in  respect  of  those  sa 
the  present  appeal. 

Hemmery  v.  DingwaU.     July  7th,  1846. 

ENLARGING  PUBLICATION.       NEW   ORDSBB^ 

When4he  defendant  uM  mot  ife  prefudiee^ 
4kspUnuiiymay  have  the  time  for  paeeks§ 
pMioation  mUi^ed,  i^pon  paying  uttt  4ke 
eosterfthetqffdifQtiom, 
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liff»  for  an  order  to  ioJaitmAt  4&oe'OC!j>as8idr 
miblicmtioo.  Ths  Viee-aQhniadlDPXif^  BhfllBiak 
aad  nfuasd  a  fnnmo\»  applicatioii,  Mngxst 
opioion  tfaat  there  were  no'gvoimda'ibr  thv 
motion.  By  the  lOOt  c€  th#>Nlnv  Order*  of 
Mbj,  1646,  xnontiis  n^tcxpreasedto  be  cbIm** 
dar  an  to  be  compnted-n  Innar*'  The  solicitor 
bad  overlooked  this  4ia|laetioo«  •  Th^MUt  iik'f^ 
Tolved  the  inTeatigatidn  oi  vw^f  compKeatsd 
accounta,  and  the  learned  counsel  staled  ihat 
it  had  been,  latterly  at  least*  d^gently  prote-^ 
cnted.  After  notice  o£  thia  apped  the  dsfhid- 
ant  had  f^iven  nodoe  of  a  motioo  to  dismiss  the 
bill  for  want  of  proseoution,  but  conld  jiot  poa- 
aSbly  be  heard  before  the  long  ▼acatieoy  and 
tlurefore  would  not  be  prefudi^  by  the  ee«Bt 
conceding  the  plaintiff's  application. 

Mr.  BomUly  and  Mr.  Spii^ywfe  urged  t&at 
BO  caae  had  been  made  out  for  the  inoolffence 
prayed*  The  mistake  of  the  solicitor  eoiml  not 
be  advanced  as  a  reason  for  it.  Iftha  anpMca^ 
ftion  should  be  mntsd,  they  submitted  that  the 
plaintiff  should  pay  the  costs  of  the  pMsent 
motion,  of  that  before  the  Viee-Ohancellor,  and 
of  the  defendant's  notice  to  dismiss. 

The  Lorc^  Ckaneelhr  thought  that  uponr 
these  terms  the  application  might  be  gimtod ; 
but  parties  must  not  speculate  on  the  indulgence 
of  the  court.  The  present  case  rested  entirely 
npon  the  £Bct,  that  the  defendant  would  not  be 
thereby  delayed,  aa  he  would  not  be  able  to 
proceed  until  the  long  vacation.  The  mistake 
of  the  solicitor  waa  no  justification,  as -the 
vords  of  the  order  are  explicit,  and  it  is  the 
dnt^  of  that  part  of  the  profession  to  be  ac- 
quainted with  the  ptactice. 

Time  enlarged  until  the  1st  day  of  Michael- 
mas Term. 

IColIi  Coart. 
Jope  V4  FeoTM.    May  22, 1846. 

PAYMENT  OP  MONIY  OUT  OP  COURT.— 
EVIDKNCB  OP  MARRIAGE. 

On  an  applieaHon  for  payment  out  of  oourt 
qf  a  jimd  belonging  to  a  married  woman, 
the  court  wUl  not  dispense  with  the  produe- 
turn  of  a  register  of  the  marriage,  although 
the  marriage  mag  have  been  soiemmzed 
abroad:  unless  etndenee  is  produced  to  show 
that  a  certificate  of  the  register  could  not 
be  obtained. 

A  PETITION  was  presented  in  thia  case  for 
payment  to  the  appointee  of  Debondi  Pope,  for- 
merly Deborah  Jope,  of  a  sum  of  stock  which 
had  been  transferred  to  her  account  previous 
to  her  marriage,  on  an  affidavit  of  no  settle- 
ment. The  affidavits  in  support  of  the  marriage 
was  made  by  the  Baptist  minister  who  per- 
formed the  ceremony,  his  deposition  merely 
^ting,  that  he  joined  the  partiea  togedier  ip 
the  bonds  of  holy  matrimony  on  the  day  men- 
^oned  in  the  affidavit.  The  marriage  took 
Piaoe  in  Am^ca,  atid  it  was  stated  that  h  was 
not  ihe  practice  amoug  Baptist  c(mgTt!gfitibns 
there  to  keep  any^re^fisi^rtf  miirriages. 


MntJtaMv^obtiMjMliabnafeiiic'.  v 
^MV^^  Ualerhtrdi^MeiMil^ltei 
fOm  (if4ttkn^A^IM2r«hM,4liB^i 

meiiflfc 'of  4h»  p^itaSB  ^vintf;  teen  "^laisled^  waa 

n^  makiesA,^iM»vt^^b»^^ 

of 'tlM^.flvgiiterW  iMsA^Hapj^  «ba  .iethat 

docuoient  bsiild  -  ao^'^be^f 

deuce  should  be  given  to  satisfy  the  ^cosMitliil 

n«  jflKiiler  waa  kapt,  and  Ibag^'  ^  vsiftkfri- 

deq^ajreqvmitin  jiMh  csisaa./aoiiMtMi  Jbere- 

Br^dkg  v^  TeaM^A^WWiUA^is^d.' 

PAHrWEllSHrP.-^PAYitENT  0>  A^lrtCYiNTO 
COURT. 

*  The  court  wiB not,  onKbSt'Jttei bg nfiri' 

net  ftn-  an  dccomit  ofpMH^rMp  fitiiilgi 

itons.  Order' pftgumtt  p0to'  tffUfi  iff  a  fti  whys' 

'    admitted  by  the  dtfeHchnit  i6  te  di^PJhm 

^*m  to  the  partnership,  Me^h^udM^^ifki 

tobeinhishiitdi.  '''•  "■ 


The  bill  m  this  case  waa  filed  tacfrry  aatp 
effect  an  agreement  for  the.  dissoiutioH  ot  Sk 
partnership,  and  to  take  an  accguot  pf  ^fmA* 
nership  a^ieta,  It  appeared  that  the  pJMnriff 
under  a  misconception  of  the  amount  of  ^  Hm 
book-debta  and  stoek-in-tmde*  agned  toamni 
the  sum  of  1601.,  which  he  considereo  to  M.tC» 
amount  remaining  in  the  Iwpds  of  th»  T 


ant  to  which  the  {daintiff  would  be  aa^yitigd^p 
hia  share  of  the  surplus  after. pro vidiaff  knt  we 
partnership  liabilities^  butafiterwarda  cUalDOVisv* 
lag  hia  mistake,  he  rejfused  to  be  bound  1^4u> 
o&r.  The  defendant  by  his  ai^swer  ipg^nis4 
that  the  plaintiff  was  bound  by  his  agrreinspPt 
and  offered  to  pay  the  150iLi  and  upoA  tips 
latter  offisr  a  motion  was  now  made  on  tha.]ptit 
of  the  plaintiff,  that  the  defendant  mi^lit  ba 
ordered  to  pay  the  1 50/.  into  court,  nposi  t^ 
ground,  th^t  we  effect  of  hia  answer  muift.hB 
considered  as  an  admission  that  thia  sua  ^fhi 
in  his  handa. 

Mr.  Southgate,  for  the  motion* 

Mr.  Chandless,  coBJUsk.  , 

The  Vice^Chancetior  sai4,  .()ut  in  order  to 
entitle  a  plaintiff  to  call  <4>on  a  defiuijkM.  ^ 
pay  money  into  court,  thara  muat  ba  41  olaar 
admission  of  the  money  being  actnallv  «a  k^ 
handa,  or  of  its  havixig  bean  received  hycbifli. 
There  was  no  such  admisaioa  in  tius  oan^  latfd 
the  motion  must  therefore  be  refuaei  mkk 
costs.  . 


^sftt'a  10tar(. 
(Before  the  Four  JudgM.) 

The  Qnmr  v.  Thfi  Great  North  ofEuglmsi 
wag  Con^MO^.    Eaatar  Tenn^  1846> 

pRAcficB.— niffv  WHEN  AF^ueAtl6)r  ca^ 

BE  UTADE  TO  SET  ASlKkA^Bim.  ' 

A  cause  was  referred  bg  or^  of  Wni  prnw» 
the  arbitrator  to  haoe  power  w  oMt^  cm  the 
face  (f  ms  (Aeard  ^h^^jgiimttt  ^  M^  ms 
eitlkr  paHg  might  re^m^ffel^  A  *  ""  * 


>a  ^^-o^--.•!.^U4'AMlH•l^^f^Mc«^saM«s»^a^^ . 


mimmomihM$ik€^)[ffiik4^'4t¥>ardvtiM$  giVem 

HU^Jhm;f9fhwmi^^€k9wk  inti  iMi»  o6<: 
Jdmei^  ikft.^wdmt$f9rj$i^B!^4Mk 


mMrdwuimaaitoo  Mtf.  1%A^  iifik§rB  « 
eauge  only  is  rrferred  to  i^4tMiiHttaf^^  tk& 
Mome  ruU  prevmit  in  awards  as  it  does  in 
newtriakSiSmdthaf'amfi^imbe  9et  aside, 
an  award  must  he  made  within  four  days 
i^erpuM&atiim;'wMokperidd4si6  9e  cal- 
culated flra^  the  time  when  a  party  rcfieives 
notice  that  the  award  has  been  made. 

Av  action  was  xftfernpd  bf  aa  order  of  ifitt 
jntKi,  In  1842,  iawlucH  a  verdict  was  to  he 
Ukealbr  the  plainiiflr>  subject  to  tha  award  of 
aWrister,  ana  tliat  he  should  have  power  to 
state  on  the  face  of  his  award  such  points  of 
law  for  the  opinion  of  this  court  as  either  of  the 
ttid  parties  might  raise  and  require  hiqa  so  to 
state.  The  a%itrator  brhi^  avranl  directed 
AeTerdict  for  the  pkintiffto  statid,  subjeiet  to 
be  reduced,  if  certaifa  items '  alfthred  for  the 
phootiff  ought  not  to  hair^  heen  sJlowed.  Thc^ 
award  was  made  op  fSbe  13th  Novemlfer,  1844» 
and  on  the  16th  dfthe  s«ie  month  the  defend- 
siita  received  notice  of  the  decision  of  the  arbi- 
tntor.  On  the  4th  dky  of  HUarvTerm  fdRcfxr^ 
mg,  a  rde  waa  obtained  by  the  defendants  for 
sotting  aside  the  award  and  entering  a  verdict 
Br  tlnem  on  several  issues. 

Mr.  Martin,  Mr.  Grainger,  «Ad  Mf.  Rem 
ootttended,  that  according  to  the  practite  of  the 
ootv^  the  appHeation  to  set  aside  the'  award 
lad  liot  been  made  within  the  proper  time,  hi 
eases  where  the  cause  and  lall  ihatters  in  dif« 
ferenoe  are  referred,  the  general  hde  of  pmdice 
is«  that  an  appficaiion  to  set  it  aside  mav  be 
made  lA  any  tinie  before  the  last  day  of  the 
Bfit  term  after  the  making  and  publishing  of 
the  award.  But  in  cases  like  the  present, 
where  the  cause  onl3r  is  referred,  then  the  prac- 
tice is  the  same  as  in  motions  for  new  trials 
which  must  be  made  within  four  days.  This 
appfication  ought  to  have  been  made  within 
fm  days  after  the  making  and  publishing  the 
tward.  The  sidbfect  is  very  fiilly.  discussed  by 
Mr.  Justice  CciUiidge,  in  Allenby  v.  Proudtock.^ 
Tht  same  nile  appears  to  have  been  laid  down 
by  the  court  in  Haywari  v.  VhUippfs,^  and 
Moors  V.  Batten* 

The  Solicitor  General,  {Sir  F,  Kelly)  and  Mr. 
Addison,  contriu '  Opinions  of  different  judges 
have  been  expressea  on  this  subject,  but  the 
nde  pf  practice  has  never  yet  been  decided 
aAev  atttumeiit*  Ah  opinioti  Was  ihttfnaftd  iy 
ColeridySy  J.,  in  JBleMy  y.>PtMtidckt*'^nt  it 
tas  Bcver  decide^^  that  a  motioiv  to  s^taaidf  a^ 
a#ard  joiade.in^tsro  may  not  hemaidfi^  after  four 
days  from  the' otiblication.     It  is  a  matter  of 


:M;e#wl.  ?4;C.  64. 


diaeMi*iHtli4&»taiirt.  MattMkurifjOaip- 
beifJ  lUTdIknmm,C.J.  W«  feal  bound 
not  40  hear  a  ntotioa  for  a  new  trial  oufc  of  the  . 
fimr  finft  days,  tssdess  mder  ciromnatanoea: 
which  amount  to  a  motm  having  been  made.] 
Hial  ia  a  mla  of  praetiee  firmly  established 
and  ai  geoeittl  notoriety*  There  ia  a  great 
dtfferense  betweoifc  an  award  and  a  motion  for 
a  Aiev  trial ;  it  may  frequeBtl^  happen  that  the 
padiet  cannot  prepare  affidavita  and  be  ready  to 
iwafc^  toe  appIifialioD  withmfour  dayaof  puUicft*  * 
tioB*  The  ueta  stated  for  the  opinion  of  thia 
court  Btake  it  Buxn  in  the  nature  of  a  special 
■case  than  a  motion  t»  set  aside  an  award,  and' 
thaiefbra  does  not  come  wkhin  the  rule.  The 
defendants  ought  to  be  heard  on  the  points  re* 
agrved  for  the  opinion  of  the  court.  [Pa^eso«» 
J.,  referred  to  .ifidSrrJoa  v*  Fattlsr.Q 

IctA  Denmsm,  C.J.  It  ia  quhe  dear  that 
some  limitatM>n  must  exist  as  to  this  part  of  the 
pimrtiee  of  the  court;  and  the  limitation  of  4 
dayt  is  part  of  the  practice  of  the  court  pro<- 
eewng  from  the  general  perauasion  on  thft 
aubjeet  whith  has  been  constantly  acted 
Upon*  It  appbara  to  have  been  consistently 
maintained  uom  the  year  1836,  when  Mr* 
Jtiatice  LUtledale»  in  Morton  v.  Burgeji  expres- 
sed Jjlie  settled  opinion,  that  a  motion  of  thia 
tort  must  be  made  within  4  dap  of  the  pnbli* 
cation  of  the  award.  Mr.  Justice  Coleridge  has 
latdy.  in  ALenhy  v.  ProwUoek,^  adopted  and 
acted  on  the  same  rule.  Then  the  case  of  An^ 
dersom  v.  FUUer,^  ia  a  complete  decision  on  thia 
point  I  it  lays  down  a  rule  which  entirely  and 
ittUy  apipliea  to  thia  case,  and  the  present  case 
caonot  be  distinguished  from  it. 

Mr.  Addison  says,  that  this  is  a  special  case 
a|id  not  fth  award*  and  that  not  judgment  could 
be  given  upon  it.  Then  that  objection  would 
be  as  good  ten  years.hfince  as  it  is  now,  and  at 
the  end  of  that  time  judgment  could  no  more 
be  entered  then  than  now.  As  to  the  difficulty 
of  making  the  affidavit,  that  would  apply  to  a 
case  tried  in  term,  and  that  U  a  matter  which 
cannot  be  looked  to.  We  must  lay  down  a 
general  rule,  and  we  establish  a  rule  such  as  has 
been  laid  down  by  the  Court  of  Exchequer.  It 
ia  very  desirable  that  these  motions  should  be 
made  within  4  days  from  the  publication  of  the 
award,  llie  only  rule  as  to  the  date  of  publi- 
cation is  that  which  is  derived  from  the  notice 
that  the  award  has  been  made.  The  moment 
that  notice  has  been  given,  publication  must  be 
supposed  to  have  taken  place. .  The  case  of 
Mttcarthur  v,  Campbell  lays  down  a  rule  which 
is  completely  applicable  in  this  case. 

Mr.  Justice  Patteson,  I  consider  the  case  of 
Anderson  v.  Puller  as  decisive  on  this  point. 
There  an  arbitrator  found  a  verdict  for  the 
plaintiff,  and  then  set  forth  facts  for  the  opinion 
of  the  court,  and  it  was  held  on  motion  to  enter 
a  verdict  for  the  sum  named  by  the  arbitrator 
was  in  efiect  a  motion  to  set  aside  the  award, 
and  came  within  the  same  rule.     The  verdict 

'   f^B.^Ad.  51d.       U  Mee.  &  WeL  470, 
f  4  Ad.  &  El.  9.73.     ^  4  Dowl.  P.  C.  64.  - 
UMee.&Wel.47a. 
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Witt  stand  kx  tbe  pitintifi;  and  it  is  the  btiti* 
oBtt  of  the  defendant,  if  he  dkmitee  it»  to  applf 
.to  have  it  entered  otherwise.  The  party  ought 
tto  eome  within  4  days  after  he  receives  notice 
pi  pnfalicatkNi;  aft  least  such  is  the  general  mle. 
^  will  not  say  that  there  are  no  drcumataiKes 
whatever  in  which  an  application  might  not  he 
made  after  tiiat  timey  Imt  some  particular  ev- 
enmstances  must  be  shown  heibte  they  ceuld 

to  get  a  rule.    The  same  practice  prevails 
in  verdicts,  and  in  the  present 

no  reason  is  shown  whv  they  aid  not 
think  fit  to  come  earlier,  ana  no  caiise  has 
been  made  out  which  should  jnstifv  the  court 
in  its  discretion  for  deviating  vom  the  ordinary 
mk  of  practice. 

Rule  disdiarged. 

Oncen's  ISeiicj)  T^x^tXitt  Conrt. 
Gumetf  V.  Gurney.    Easter  Term,  1846. 

BULB    FOB  SPECIAL  JUBY.  —  WHBN   NOT 
TOO   LATB. 

On  the  day  before  Good  Friday,  being  two 
days  qfter  notice  of  trial,  aid  more  than 
six  days  before  the  sittings  for  which  notice 
had  been  given,  the  defendant  obtainecfa 
rule  for  a  special  jury,  but  the  offices  being 
closed  during  the  Easter  holidays,  an  ap- 
pointment to  nominate  could  not  be  obtained 
till  the  day  before  the  sittings,  when  the 
rule  and  an  appointment  for  a  subsequent 
day  were  served,  the  rule  having  been  served 
alone  two  days  before.  If  the  holidays  had 
not  intervened  the  rule  might  have  been  ob- 
tained and  served  on  the  day  after  Good 
Friday. 

Held,  that  there  had  been  no  such  laches  as  to 
induce  the  court  to  discharge  the  rule. 

In  this  case,  notice  of  trial  was  given  for  the 
first  Middlesex  sittings  in  Easter  Term.  On 
nursday  the  9th  of  April,  the  defendant  ob- 
tained a  rule  for  a  special  jury,  but  it  was  not 
served  till  the  following  Monday.  The  10th 
was  Good  Friday,  and,  in  consequence  of  the 
Easter  holidays,  the  master's  offices  were  closed 
till  the  15th,  (Ae  first  day  of  term),  on  which 
day,  at  12  at  noon,  a  copy  of  an  appointment 
to  nominate  the  jury  on  tne  18th,  together  with 
another  copy  of  die  rule,  was  served  on  the 
I^ntiff's  attorney.    On  the  l6th  of  April, 

Lush  moved  to  discharge  the  rule  upon  the 
ffround,  that  the  defendant  had  been  guilty  of 
laches,  and  that  his  only  object  was  delay, 
citing  Phelps  v.  KeUy,  4  Scott,  N.  R.  376;  3 
M.  &  G.  883,  S.  C.  A  rule  nisi  having  been 
granted, 

The  defendant's  attorney,  in  answer,  made 
affidavit,  stating  that  on  Saturday  the  1 1th  of 
April,  his  clerk  went  to  the  master's  office  for 
the  purpose  of  obtaining  an  appointment  to  no- 
minate the  jury,  but  that  he  found  it  closed ; 
that  the  rule  was  not  served  on  the  9th  be- 
cause an  appointment  to  nominate  had  not 
been  obtained;  and  he  denied  that  the  rule 
had  been  obtidned  for  delay.  Upon  this  affi- 
davit. 


r'«  Bffidk-^a  B.  Proctice  Court. 


Iftlfesnow  showed  cause.  Hie  defendant 
ts  entitled  to  a  speciid  jury,  for  having  obtained 
has  mle  naors  than  nc  da^s  before  &  day  for 
whidi  notice  of  trial  was  given,  he  has  oo«n- 
plied  with  ^  nquirements  of  the  genend  rule 
of  Hil.  1  Vkt.e.2.^  According  to  the  ptBCtice, 
the  role  for  the  spedai  jury  said  the  niBsfeer'B 
appointment  to  nominate  are  served  together, 
and  this  coidd  not  have  been  done  in  the  pre- 
sent case  till  the  15th  of  April,  for  the  Eaicter 
holidays  having  commenced  on  the  day  after 
that  on  which  the  rule  was  obtained  an  af^Munt- 
ment  could  not  be  obtained  till  the  r»op«iing 
of  the  offices. 

Ijush,  in  support  of  the  rule,  was  then  called 
upon«  A  mere  strict  cooiptianoe  with  the  terms 
of  the  rule  of  court  is  no  answer  to  das  applica- 
tion ;  the  rule  ought  to  have  been  obtained  and 
served  early  enough  to  enable  the  plaintifl^  in 
the  ordinary  course  of  business,  to  insore  the 
attendance  of  a  special  jury  on  the  day  ^p> 
pointed  for  trial,  Phelps  v.  Keily,  4  Scott,  N.  R. 
376 ;  3  M«  &  G.  883,  S.  G.  The  defendant 
might  have  obtained  a  rule  on  the  7th  of  Aprils 
when  notice  of  trial  was  given.  [TR^A/mok, 
J.  He  was  not  bound  to  do  so.]  out  had  be 
done  so  there  wonld  have  been  ample  time  to 
obtain  and  serve  an  appointoKnt  to  nominate 
before  the  holidays.  At  dl  events,  ihe  role 
ought  to  have  been  served  on  the  9tb,  as  soon 
as  it  was  obtained,  and  not  delayed  ^  the  I3th. 
[JVightman,  J.  But  if  it  had  been,  yoa  conid 
not  have  struck  a  jury  or  issued  a  distrin^^as 
whilst  the  offices  were  dosed.]  The  object  of 
the  rule  of  court  will  be  entirely  defeated  if 
parties  are  allowed  to  obtain  the  mle  for  a 
special  jury  at  a  time  when,  in  the  coarse  of 
business,  it  is  utterly  impossible  to  take  the 
necessary  proceedings  to  go  to  trial  pursuant  to 
notice. 

Wightman,  J.  I  do  not  see  that  the  de« 
fendant  has  been  guilty  of  any  irregularity. 
The  rule  for  a  special  jury  was  obtained  more 
than  six  d^s  before  the  day  appointed  for  trial, 
and  if  the  Easter  holidays  had  not  intervened 
he  might  have  served  it  on  the  10th  of  AprO. 
If  the  plaintiff  had  been  served  on  the  9th,  he 
could  not  have  passed  the  jury  process  in  time 
to  proceed  according  to  his  notice  of  trial ;  and 
I  must  take  notice,  that  the  whole  doctrine  of 
laches  is  founded  upon  this : — that  the  party 
complaining  of  it  has  been  put  in  a  worse  sltoa.. 
tion  than  if  there  had  been  no  laches.  That 
does  not  appear  to  have  been  the  case  in  the 


*  B^  which  it  is  ordered,  "  That  no  rule  for 
a  special  jury  shall  be  granted  on  behalf  of  any 
defendant,  or  plaintiff  in  replevin,  except  on  an 
affidavit,  either  stating  that  no  notice  of  trial 
has  been  given,  or  if  it  has  been  given,  then 
stating  the  day  for  which  such  notice  has  beos 
given ;  and  in  the  latter  case  no  such  rule  is  to 
be  granted,  unless  such  application  is  made  for 
it  more  than  six  days  before  that  dav :  provided 
that  a  jndge  may  on  summons  order  a  rule  for 
a  special  jury  to  be  dra^hi  up  at  any  time."* 
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pceieni  iDstanee,  aod  I  am  of  opinion  dMtit^s 
nile^uldbe  discltarged,  but  withoat  co«tB»^ 
Role  diacbaif^d  without  costs. 


1%  re  Beitfamin  KmU^    July  4)  1846. 

LODGING-HOUSS  KSSPBB, PROVIDINGBOABD 
FOR  LODGERS,  WHEN  A  TRADER  WITHIN 
THE  MEANING   OF  THE   6   GEO.    4,    C.    16, 

8.2. 

Benjamin  Kent,  late  of  Radley,  Berks, 
and  now  of  RosheryUle,  Kent,  filed  a  declara- 
tion of  insolTency  under  the  5  &  6  Vict,  c  122, 
8. 22 ;  and  subsequently  upon  his  own  petition 
a  fiat  in  bankruptcy  issued  against  him  under 
the? &  8  ^^^ct.  c.  96, s.  41,  bearmg  date  the  6th 
June,  1846.  On  the  9th  June,  1846,  the  fiat 
was  opened  before  Mr.  Ckimmissioner  Fane, 
and  a  deposition  was  produced  in  which  it  was 
stated,  that  the  said  Demamin  Kent  for  a  spe- 
cified period,  carried  on  the  business  o£  a  board 
and  bdging-housekeeper,  at  Radley,  in  Berks, 
by  keeping  a  certain  house  there,  and  provid- 
mg  meat,  drink,  and*  entertainment  for  pw- 
ssDff  kidging  in  the  said  house,  for  a  profit,  and 
tint  he  sou^t  and  endeavoured  to  get  bis 
firewood  thereby,  as  others  of  the  same  trade 
and  business  usually  did.  The  learned  com- 
mittioDer  bought  the  proof  of  trading  upon 
this  deposition  insufiicient,  and  refused  to 
make  the  adjudication  of  bankruptcy  under 
tach  fiat. 


supplied  tO'  boavdara  or  guests ;  the  ] 
thorities  e^tahUsbed  thte  mte,  that  a  person 
keeping  a  board  and  lodging-house,  m  the 
ordinary  understandmg  of  the  term,  was  a 
trader  within  the  meaning  of  the  bankrupt 
laws. 

Mr.  Commisaioner  Fane,  upon  reading  orer 
the  additional  depoMtbns,  ana  referring  to  the 
authorities  cited,  declared  that  in  his  opinion 
the  additional  depositions  rendered  the  proof 
of  trading  sufiBlcient ;  and  as  he  entertained  no 
doubt  as  to  the  oth^  cequisitea  to  support  a 
fiat,  he  adjudicated  the  petitioner  a  bankrupt. 


NOTES  OF  THE  WEEK. 


Referring  to  our  first  article  for  the  pro- 
motions consequent  on  the  change  of  minis- 
try, we  may  here  add  some  other  legal  ap- 
pointments. 

new  aUBEN's   SERJEANTS. 

Lord  Chancellor  Lyndhurst,  just  before  re- 
tiving  from  ofiice,  appointed  Mr.  Seijeant  Tal" 
fourd  and  Mr.  Seneant  A^nnmg  to  the  higher 
dignitv  of  Queen's  Serieants,  by  which  they  take 
precedence  of  all  the  Queen's  counsel. 

MASTER  LYNCH'S  GLHRK. 


We  are  informed  that  our  statement  in  the 
number  for  the  20th  of  June  last,  "  that  J.  W. 
Mrr7V»^Wn»w  applied  to  the  commissioner '  ^ajrett,  Esq.,  of  Gray's  Inn,  had  been  w^ 
VfUL  additional  depositions,  from  which  it  ap- 1  pomted  Master  Lynch  s  chief  clerk,'  is  inaccu- 
peared,  that  the  bankrupt  kept  a  house  much  ^**®'  ^^*  Ba^ett  never  having  received  any 
ktger  than  was  necessary  for  the  occupation  of  I  ?"^  appomtment.  His  son  George  Barrett 
his  own  family,  at  Radley  aforesaid,  that  he  i  ^?^  received  the  appointment.  On  the  suppo- 
advertised  in  the  local  papers  for  persons  to  I  ^^***^.^  *°**  '°®  ^^^^'^  ^"^o  ^^  appointed  was  a 
board  and  lodge,  and  that  certain  persons.  I  ^®'***^^^^^  ***^™^>  *^^  ^^^'^^  ^"^g  only  one 
whose  names  were  mentioned,  and  some  of  i  ®^  ^^^  ^^™®  ^  Gray's  Inn  who  appeared  in 
whom  joined  in  the  affidavits,  lodged  with  the  *^e  Law  List,  the  senior  gentleman  was  thus 


bankrupt  for  loiu(er  or  shorter  periods,  and 
were  supplied  by  him  with  victuals,  sometimes 
in  their  own  apartments,  and  occasionally  at 
the  table  of  the  bankrupt.    The  learned  couU' 


by  mistake  named. 


solicitor  of  excise. 


We  are  informed  that  instead  of  Mr.  Douglas, 


sel  submitted,  that  upon  the  facts  disclosed  on  i  Mr.  Bateman  has  been  appointed  Solicitor  of 


these  affidavits,  Benjamin  Kent  was  a  trader, 
8nb|sct  to  the  bankrupt  laws,  within  the  6  Geo. 
4  c.  16^8.  2.  The  section  referred  to  provided, 
that  "  victnallers^  keepers  of  inns,  taverns, 
hotels,  or  cofifee.  houses,"  should  be  deemed 
liable,  but  the  decided  cases  showed,  that  under 
this  description  a  person  in  the  bankrupt's  po- 
sition was  included.  The  learned  counsel  cited 
Smith  v.  Scott^  9  Bing.  14;  G%bs(m  v.  King, 
10  Mees.  &  W.  667,  and  Ex  parte  Daniel,  7 
Jur.  1044.  In  the  first  of  these  cases  it  was 
held,  that  the  keeper  of  a  private  lodging, 
house,  over  which  there  was  no  sig^,  who 
took  in  her  guests  to  board,  and  made  a  profit 
'by  supplying  them  with  provisions  if  required, 
fell  within  the  word  '*  hotel-keeper."  That  case 
waa  reoognised  in  aU  the  subseouent  decisions, 
and  the  result  aponuped  to  be»  that  whesean  the 
old  cases  entered  into  nice  distinctions  as  to 
the  circumstances  under  which  provisions  Were 


Excise.  This  gentleman  is  the  author  of  seve- 
ral works  relating  to  the  Laws  of  Excise  and 
Auctions;  but  it  does  not  appear  that  he  is 
either  a  barrister  or  solicitor.  How  this  can 
properly  be  we  know  not 

LEGAL   0BITI7ABY. 

To  the  respected  name  of  Lord  Chief  Justice 
Tindal,  who  died  on  the  fithinst.,  at  Folkstone, 
of  whom  a  notice  will  be  found  at  p.  234,  ante, 
we  regret  to  add  another  esteemed  member  of 
the  profession,  viz.,  Robert  Vaugkan  Richards, 
Esq.,  Q.  C,  who  died  on  the  2nd  inst.  He  was 
the  third  son  of  Chief  Baron  Richards,  and  was 
called  to  the  bar  on  the  26th  Nov.  1819,  and 
went  the  Oxford  and  Welsh  CSrcnits. 
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ARRANGEMENT  OF  BUSINESS  AT  THE 
JUDGE'S  CHAMBERS. 


The  Right  Honourable  the  Lord  Chief  Baron 

will  attend  in  the  Exchequer  HaU,  to  transact 

boAiness  during  the  absence  of  the  judges  on 

I  their  circuits,  when  the  following  regulations 

will  be  strictly  enforced  until  further  orders  :— 

None  but  original  summonses  will  be  allowed 
to  be  placed  on  the  file* 

Adjourned  summonses  will  be  heard  at  ten 
o'clock. 

The  summonses  on  the  general  file  wiU  be 
called  at  10  o'clock,  when  they  will  be  num- 
bered, and  heard  in  regular  order  after  the  ad- 
journed summonses* 

Counsel  will  be  heard  at  two  o'clock  in  the 
order  in  which  the  causes  stand  on  the  coun- 
sels' file. 

Affidavits  on  ex  parte  applications,  (except 
for  orders  to  hold  to  bail,)  must  be  left,  and  the 
orders  applied  for  next  day. 

All  affidavits  must  be  properly  endorsed  with 
the  names  of  the  parties,  the  names  of  the  at- 
torneys, and  the  nature  of  the  application. 
Those  produced  or  referred  to  in  support  of  any 
cause,  before  his  lordship,  must  be  filed. 

Parties  not  in  readiness  when  their  numbers 
are  called,  will  be  passed  over  until  the  general 
business  of  the  day  is  disposed  of. 


PROCEEDINGS   IN  PARLIAMENT 
LATING  TO  THE  LAW. 

ftosal  assents.    (3rd  July,  1846.) 

Rsdlway  Companies  Dissolution. 
Friendly  Societies. 
Superintendent  of  Convicts. 


RE. 


Kouse  of  ftorlrs. 

NBW   BILLS. 

Recovery  of  Small  Debts  and  Demands  in 
England. — For  2nd  reading. 

Juvenile  Offenders.  For  2nd  reading.    Mar- 
quis of  Westminster. 

Judgment  Creditors. — Passed. 
General    Registration   of   Deeds.  —  Lord 
Campbell. 

Rehgious  Ophiions  Relief.— Re-committed. 
Lord  ChanceUor. 

Correction  of  Clerks  (Church  Discipline). 
In  Committee.    Bishop  of  London. 


Punishment  for  deterring  Piuaecutare,  Wit- 
nesses,  &c. — In  Committee.  Sea  the  bUl,  31 
L.  O.  472.    Lord  Denman« 

Corresponding  Societies  and  Lectures. — ^For 
3rd  reading. 

Small  Debt  Courta : 
St.  Austell.    In  Committee. 
Birkenhead.    In  Committee. 


Ksttfc  of  Conmsns . 

NBW   BILLS. 

Real  Property  Conveyance. 

Bankruptcy  and  Insolvency.— Re-committed. 
See  the  bdl,  31  L.  O.  569.    Mr.Uawes. 

Roman  Catholics'  Relief.  —  Re-committed. 
See  the  bill,  p.  402,  mUe.    Mr.  Watson. 

Small  Debts  Court : 
Somerset.    2nd  reading, 
Northampton. 

Poor  Removal.  —  Re-committed.      Sir    J. 
Graham.   Sea  analysis  of  the  bill,  3 1  L.  0. 473. 

Highway  Laws  Amendment. — For  2nd  read- 
ing.   Sir  James  Graham. 

Metropolis  Interments.'    Mr.  Maekinnon. 

Death  by  Accidents  CompensafckNi.  For  2nd 
reading, 

Deodands  Abolition.    Mr.  Bouverie. 

Total  Abolition  of  the  Punishment  of  Death. 
Mr.  Ewart. 

County  Rates.    For  2nd  reading. 

Administration  of  Justice  at  Quarter  Ses- 
sions.— ^For  2nd  reading.    Mr.  Frewen. 

Chariuble  Trust  Accounts.— For  2nd  read, 
ing.    Mr.  Hume. 


THE  EDITOR'S  LETTER  BOX. 

Wb  have  received  a  copy  of  the  Annual 
Report  of  the  United  Law  Clerks'  Society,  and 
hope  to  find  room  for  it  next  week, — acccMn* 
panied  by  a  report  of  the  speeches  at  the  An- 
nual Meeting,  at  which  Mr.  Baron  Piatt  kindly 
presided. 

The  suggestions  relating  to  the  Examination 
of  Articled  Clerks,  and  the  best  means  of  aid- 
ing their  studies,  shall  be  considered. 

The  statutes  in  any  way  effecting  alterations 
in  the  law,  shall  be  given  as  early  as  possible, 
and  followed  by  whatever  notes  may  be  ve- 
quisite.  They  will  be  included  in  our  eo- 
lai^ged  space,  without  any  eaqpense  of  dooble 
numbers. 


Ki)t  llegal  <!^b0et:)>et^ 
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"  Qvod  magiiad  not 
l^ertinet,  et  nescire  malum  est,  agitamui.** 

'  HORAT. 


CONSTRUCTION    OF 
ACTS.  . 


RAILWAY 


The  systematic  disregard  ef  the  rights 
and  interests  of  individuaU  and  the  undue 
inflacDces  which  notortcoialj  preiraal  m  re* 
spect  of  what  arc  callecjl. private  acts  of 
parliament,  induce  many  considerate  per- 
sons to  believe  that  the  multiplication  of 
railway  acts  will  lead  to  consequences 
more  extensively  injurious  to  the  dinners 
of  private  property  than  is  at  present 
generally conoewedu  Bethiaa^itnuiyy  we 
own  lire  do  Aot  regret  to  find  the  cpurta 
exercising  their  authority  to  keep  within 
strict  legal  limits  those  powerful  bodies 
whom  one  of  our  correspondents  some 
time  time  since  felicitously  described  as 
'^  chartered  libertines.'' 
n  £ntertaintng  these  views,  we  ha^e  some 
satisfaction  in  referring  to  tlie  construction 
pot  upon  a  railway  act^  hy  the  Court  of 
Exchequer,  in  Michaelmas  Term  last,^  not 
so  much  from  any  importance  we  attach  to 
the  decision  itself,  aa-ibr  the  spirit  dis- 
pluyed  by  the  judges,  and  the  sentiments 
to  which  they  gave  utterance. 

The  act  in  question  gave  the  company 
power  to  9gree  with  the  owners  of  lands 
which  the  company  were  empowered  to  take 
for  the  purposes  of  the  railway  for  the  abso- 
lute purchaseoftheowner's interest  therein, 
and  provided  that,  if  any  difference  should 
arise  between  them  as  to  the  value  of 
lands  or  the  compensalioB  lo  be  made  in 
respect, of  them^i  or  if,  by  reason  of  ab- 
sence, the  owner  should  be  prevented  from 
treating,  or  if  he  should  fail  to  disclose  or 


•  8  Vifet.  c.  60,  Loc:  &  per. 

^  Doe  4.  UtOekmiOM^  v»  Th€'  Mtrnke^eif, 
Binry,  and  RossendaU  Railway,  14  MfCSi  & 
W,  687. 
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prove  his  title,  the  amount  of  compensatiou 
should  be  settled  by  a  jury  in  the  usual 
manner.  By  a  subsequent  section,  if  the 
owner  of  lands,  on  tender  of  the  purchase 
money  or  compensation  agreed  or  awarded 
to  be  paid,  should  refuse  to  accept  it,  or  if 
he  diould  fiul  to  make  out  a  title  to  the 
lands  in  respect  of  which  such  purchase 
money  or  compensation  should  be  payable- 
to  the  satisfaction  of  the  company,  or  if  he 
should  be  gone  out  of  the  kingdom,  or 
could  not  be  found,  or  should  refuse  to 
convey,  it  should  be  lawful  for  the  company 
to  deposit  the  purchase  money  or  compen- 
sation payable  in  respect  of  such  lands  in 
the  Bank  of  England,  in  the  name  of  the 
Accountant  General,  and  therepon  all  the 
interest  in  such  lands,  in  respect  whereof 
such  purchase  money  or  compensation 
should  have  been  so  deposited,  should  vest 
absolutely  in  the  company. 

The  Manchester,  Bury,  and  Rossendale 
Railway  Company  having  purchased  the 
reversion  of  the  lands  in  dispute,  sent  to 
the  plaintiff  (Hutchinson)  notice  in  July, 
1844,  under  the  provisions  of  the  act,  of 
their  intention  to  treat  with  him  for  his  in* 
terest,  and  in  November  following  made 
him  an  offer  of  3,600/.,  accompanied  by 
notice  of  their  intention  to  summon  a  jury 
to  assess  the  amount  of  compensation  to 
which  he  was  entitled.  Mr.  HutcbinsoB 
not  having  made  any  reply  to  this  commu- 
nication, an  inquisition  was  held  op  the 
13th  January,  1845,  and  the  jury  awarded 
the  plaintiff  4,000/.  by  way  of  compensa- 
tion. This  sum  the  company,  without  any 
further  application  to  Mr.  Hutchinson, 
paid  into  the  Court  of  Chancery,  as  di- 
rected by  the  statute,  and  without  more, 
entered  upon  the  land  and  began  to  con- 
^struct  their  raUway*  Mr.  Hutchinson 
[thereupon  brought  an  action  of  ejectment. 
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and  at  the  trial,  Cresstcelly  J.,  told  the  jury, 
that  in  order  to  entitle  the  company  to  pay 
the  compensation  money  into  the  Court  of 
Chancery  and  take  possession  of  the  land, 
they  were  bound  to  call  upon  the  lessor  of 
the  plaintiff,  after  the  amount  of  compensa- 
tion had  been  assessed,  to  make  out  his 
title  to  the  land,  and  as  they  had  neg- 
lected so  to  do,  their  possession  was  wrong- 
ful. A  verdict  was  therefore  taken  for  tli^ 
plaintiff,  with  leave  for  the  company  to 
apply  to  the  court. 

A  motion  was  afterwards  made  to  enter  a 
verdict  for  the  defendant^  upon  the  ground, 
that  there  had  been  such  a  failure  on  the 
part  of  tlie  plaintiff  to  make  out  a  title  to 
the  land,  as  entitled  the  company  to  pay  the 
compensation  money  into  court  and  take 
possession.  It  was  also  pressed  upon  the 
court,  that  the  company  having  commenced 
their  works  on  the  land,  were  placed  in  a 
position  of  great  difficulty,  and  that  if  a 
rule  were  granted,  it  might  lead  to  an  ami- 
cable arrangement. 

The  Chief  Baron,  however,  observed, 
that  the  judges  would  not  be  justified  in 
raising  doubts  in  the  minds  of  others, 
where  none  were  entertained  by  them- 
selves, merely  that  parties  might  have  an 
opportunity  of  coming  to  an  arrangement. 
The  alternatives  mentioned  in  the  act  of 
parliament,  upon  which  the  company  were 
autliorised  to  pay  the  compensation  money 
into  the  Court  Chancery,  were  all  of  them 
alternatives  arising  after  the  assessment  of 
damages,  and  after  the  compensation 
money  had  been  ascertained.  It  was  then 
clearly  the  duty  of  the  company  to  call 
upon  the  party  to  make  out  a  title  to  the 
land,  if  he  were  willing  to  accept  the 
amount,  and  it  was  only  on  his  failure  to 
do  so  they  were  entitled  to  pay  the  money 
into  Chancery.  The  question  was  in  sub- 
stance this.- — Is  a  railway  company,  or 
any  other  company,  entitled  to  say  to  a 
person  whose  land  they  require,  "  Because 
Tou  would  not  render  us  any  assistance 
before  we  went  before  the  compensation 
jury,  we  will  take  your  land  without  any 
further  *  communication." 

Parks^  B.,  was  also  of  opinion  that  the 
provision  empowering  tlie  company  to  pay 
the  purchase  or  compensation  money  into 
the  Court  of  Cliancery  was  prospective^ 
applying  to  the  case  where  the  carty  failed 
t«  make  out  his  title  to  the  land  after  the 


instance  to  make  out  a  title  might  find  the 
means  of  doing  so  aAer  the  inquisition, 
and  ought  to  have  the  means  aflfbitled  him 
of  remedying  the  defect,  before  he  is  com- 
pelled to  apply  to  the  Court  of  Chancery. 

Alderson^  B.,  remarked,  that  the  statute 
gave  the  company  power  to  take  a  man's 
land  without  any  conveyance  at  all,  for  if 
they  coutd  not  find  out  the  party  who 
could  make  a  conveyance  to  them,  or  if  he 
refused  to  convey,  or  failed  to  make  out  a 
title,  they  had  only  to  pay  their  money  in- 
to Chancery,  and  the  land  was  at  once 
vested  in  them  by  a  parliamentary  title. 
In  order  to  enable  them  to  exercise  such  a 
power  they  must  follow  the  words  of  the 
act  strictly.  When  a  party  failed  to  make 
out  a  title  before  the  asaeaaaMnt  of  com- 
pensation, either  from  inablity  or  want  of 
inclination,  it  was  very  reasonable  be 
should  have  an  opportunity  afforded  him  to 
remedy  the  defect  after  the  decnien  of  the 
jury  whidi  placed  him  in  a  different  posi- 
tion .  There  ought  to  be  a  hens  pmHtieniw 
allowed  ;  but  if, -after  tlie  change  of  cir- 
cumstances and  the  infbrmation  thus  af- 
fbrded,  the  party  still  reAised  to  dis<foBe 
his  title,  the  company  might  proceed  witib- 
out  him.  This  was  tlie  construction  which 
the  act  admitted,  and  there  Was  no  reason 
to  depart  !fl'om  H  because  h  was  in  4hvoiir 
of  a  party  whose  la^  was  taken  frmn 
him  coropulsorily  and  by  a  very  stringent 
process* 

Rol/e,  B.,  agreed  with  his  learned 
brothers,  that  the  clear  object  of  the  act 
was,  to  enable  parties  claiming  compensa- 
tion for  land  to  make  out  a  good  title  after 
the  amount  they  were  to  receive  Imd  been 
ascertained.  When  that  wem  dene  ^ 
company  were  bound  to  call  upon  Ae  partj 
to  show  his  title,  and  until  they  had  done 
so  they  had  no  right  to  take  poneai^n  of 
his  hind  and  pay  the  compensation  mouey 
into  Chancery.  Neither  the  letter  nor  the 
spirit  of  the  act  admitted  of  such  a  con- 
struction, and  it  would  be  moat  nmugt  if  tt 
did. 

Upon  these  grounds  the  barons  were 
unanimously  of  opinion  that  the  rdling  of 
Cressweli,  J.,  at  the  trial  was  right,  and 
they  therefore  refused  to  grant  a  rule. 

In  the  course  of  the  discussion,  I\}ihck, 
C.  B.,  pointedly  observed,  that  the  claoie 
containing  tlie  provision,  '*  if  he  shaH  fail 
to  make  out  a  title  to  their  satUfttetion," 


inquisition  had  been  executed,  and  the  I  was  worded  very  favourably  to  the  com 
money  had  been  ascertained  and  become  pany.  As  the  provisions  of  acts  of  tkis 
OTprable.  There  was  a  good  reason  for  description  come  to  be  judicially  consi- 
this,  as  a  party  who  was  unable  in  the  first  dered,  we  have  no  doubt  that  many  other 
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cbusetwOl  be  discovered,  in  which  the 
lAjecu  and  interest  of  tlie  framers  are  ren- 
dkved  suffieientlj  obvious  bj  the  disre- 
gard evinced  for  the  interest  and  rights  oi 
others. 

The  wfiole  system  of  railway  legislation 
requires  to  be  put  on  a  different  footing. 
The  assessment  of  compensation  by  a  jury 
maided  over  by  the  under-sUerilr>  is  at 
best  a  clamay  contrivance.  As  the  pro- 
perty in  ratlivays  becomes  more  diffiwed, 
and  the  ramifications  of  railway  influence 
b  more  extended,  the  result  of  inquisitions 
of  this  nature  will  become  more  unsatisfac- 
tory. Already  whispers  are  heard  of  the 
wdue  influences  exercised  by  ceitain 
adroit  kw  agents  of  railway  companies  on 
those  who  were  summoned  on  compensa- 
tion juries.  It  may  be  that  these  rumours 
are  wholly  without  foundation.  Still,  it  is 
not  unreasonable  that  inquisitions  under 
cailway  acts  should  bo  subject  to  some 
efiicieot  control,  and  tliat  a  party  who 
thinks  himself  agp^ieved  by  an  assessment 
which  deprives  bim  of  hia  estate  without 
adequate  compensation^  should  have  some 
means  of  obtaining  redress  by  a  rehearing, 
io  common  with  a  party  to  an  action  of 
debt,  against  whom  a  verdict  has  been  re- 
turned through  error  or  inadvertence^  even 
for  so  trifling  a  sum  as  5/.  In  such  cases 
the  courts  of  law  interfere  every  day,  at 
the  instance  oi  the  injured  party,  and 
either  set  the  verdict  right  or  grant  a  new 
trial ;  whilst  practically  there  is  no  appeal 
from  ihe  decision  of  a  compensation  jury. 
This  is  one  amongst  many  anomalies  that 
may  be  traced  to  the  crude  and  hasty 
manner  io  which  statutes  have  been  pre- 
pared and  obtained  the  legislative  sanction. 
We  are  now  said  to  be  on  the  eve  of  great 
social  iai|Mrovements,  and  it  is  hoped  that 
the  importance  of  this  subject  will  not  only 
prevent  it  froni  being  overlooked,  but  en- 
sure for  it  an  early  consideration  from 
those  who  have  sagacity  to  discern  its  im- 
portance, and  sufficient  influence  to  give 
effect  to  practical  amendments. 


NOTES  ON  EQUITY. 

JUBISDICTION  TO  SERVE  PROCESS  ABROAD. 
CASE   OF   FOREIGNERS, 

All  jurisdictioo  is  limited  to  the  terri- 
tory of  .the  judge.  Consequently,  either 
t^permm  to  be  aiected  by  the  decree — or 
the  ikmg  which  forms  the  subject-matter 
of  the  titigation  must  be  within  his  judicial 
reach  —  otherwise  the  entire^  proceeding 
will  be  nugatory. 


When  therefore  both  the  penou  and  the 
iking  wre  in  a  jurisdiction  different  froa^ 
that  of  the  complainant— *tbe  general  rale 
is,  that  he  must  make  his  demand  ini  the 
defendant's  jurisdiction,  according  to  the 
maxim.  Actor  sequUttr  reum. 

But  in  the  case  of  land  situate  in  a  fo*- 
reign  country, — if  the  parties  are  resklent 
here,  the  courts  of  equity  in  this  coun- 
try will  exercise  jurisdiction,  —  because 
aquitas  agit  in  personam.  And,  although 
they  cannot  bind  the  land,  they  can  com- 
pel the  owner  of  it  to  perform  his  agree^ 
ment. 

But  what  shall  be  considered  a  foreign 
country  with  reference  to  this  matter  of 
jurisdiction?  The  united  kingdom  of 
Great  Britain  and  Ireland  is  one.  it  never- 
theless so  happens,  that  for  purposes  of 
jurisdiction,  England,  Scotland,  and  Ire- 
land, are  distinct  realms.  Hence,  great 
inconvenience  was  frequently  experienced 
in  cases  where,  for  example,  a  party,  usuallr 
residing  in  this  country,  transferred  himself 
to  Dublin  or  to  Bdinburgh,  perhaps  for 
the  very  purpose  of  evading  service  of 
subpoena.  With  a  view  to  correct  this 
evil,  the  2  Will.  4,  c.  83,  enacted,  that 
courts  of  equity  in  England  and  Ireland 
should  have  power  in  cases  relating  to  land 
within  their  jurisdictions,  to  direct  service 
of  process  in  any  part  of  tJie  united  king^ 
dom.  And  by  the  4  &  5  Will.  4,  c.  82,  the 
provisions  of  the  2  Will.  4,  c.  33,  are  ap* 
plied  to  suits  concerning  charges  upon  Iand» 
or  relating  to  money  in  the  pablic  stocks^ 
and  shares  in  public  companies ;  and  the 
rule  as  to  service  of  process  is  extended  to 
defendants  "  who  shall  appear  by  affidavit 
to  be  resident  in  any  place,  specifying  the 
same,  out  pf  the  united  kingdom."  So  that 
by  virtue  of  these  enactments,  service 
might  not  only  be  extra  territoriutnjudicis, 
but  even  extra  Urritorium  Regni.  This 
being  so,  two  acts  were  passed  in  the  present 
reign,  (3  &  4  Vict.  c.  94,  and  4  ^  5  Vict.  c. 
^2,)  givine  power  to  the  Lord  Chancellor, 
with  the  advice  and  consent  of  the  Master 
of  the  Rolls  and  the  Vice-Chancellor,^  to 
make  rules  and  regulations  for  facilitating 
the  administration  of  justice  in  the  Court 
of  Chancery,  which  rules  and  regulationa 
should  be  as  binding  (unless  objected  to  bjr 
vote  of  either  house  of  parliament)  as  if 
expressly  enacted  by  the  legislature.  In 
pursuance  of  the  great  powers  thus  confer- 
red, the  General  Orders  of  August,  I84I, 
and  of  May,  1845,  were  framed.  Now  by 
tJie  d3rd  Order  of  May,  1845,  where  .a 
defendantli    beyond  the  jurisdiction  the 
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court  16  enabled  to  order  service  of  sub- 
pcena  upon  him,  witliout  reference  to  the 
question  whether  the  suit  relates  to  land, 
stocks,  or  shares,  within  the  sUtutes  of  the 
2  Will.  4,  c.  88,  and  4  &  5  Will.  4,  c.  82, 
the  court  having  a  discretion  given  to  it  to 
order  such  service  in  any  suit  whatever. 
This  was  decided  by  Vice-Chancellor 
IVigramy  in  a  late  case,  {Whitmore  v. 
Ryan,)  which  will  be  found  in  the  number 
just  published  of  Mr.  Hare's  reports.*  His 
Honour  in  dispdsing  of  the  case  thus  ex- 
pressed himself: — "I  do  not  deny  that 
great  weight  is  due  to  the  observation 
which  has  been  made  as  to  the  extensive 
nature  of  the  33rd  Order ;  that  it  em- 
powers the  court,  if  it  thinks  fit,  to  order 
a  subpoena  to  be  served  upon  a  foreigner 
who  has  never  been  within  the  jurisdiction. 
But  my  opinion  is,  that  the  order  does  in 
terms  give  the  authority  to  do  so ;  and  I 
cannot  see  that  such  an  order  exercised 
with  discretion  does  in  any  respect  violate 
the  rules  of  natural  justice.  The  order 
does  not  give  the  plaintiff  a  right  to  call 
upon  the  court  in  all  cases  to  order  service 
of  the  subpoena  abroad,  but  it  gives  the 
court  power  to  dp  so,  in  exercise  of  a 
sound  discretion  according  to  the  circum- 
stances of  the  case.  The  material  question 
injudicial  proceedings  is,  whether  the  de- 
fendant has  had  due  notice  of  the  proceed- 
ings so  that  he  may  be  enabled  to  come  in 
and  make  his  defence,  and  not  whether  he 
receives  that  notice  at  Boulogne  or  Dover." 
His  Honour,  on  a  subsequent  day  said— 
V  he  thought  the  power  of  the  court  should 
be  exercised  with  great  circumspection ;" 
but  he  would  not  allow  any  doubt  to  be 
thrown  on  the  existence  of  the  jurisdiction. 


NEW  STATUTES  EFFECTING  ALTE- 
RATIONS  IN  THE  LAW. 

DISSOLUTION  OF  RAILWAY  COMPANIES. 
9  &   10  ViCT.  C.  2S. 

An  act  to  facilitate  the  Dissolution  of  certain 
Railway  Companies.  [July  3,  1846.] 
Whereas  it  is  expedient  to  facilitate  the  dis- 
solution of  certain  railway  companies  as  here- 
after mentioned,  and  to  afford  facilities  for  the 
winding  up  the  concerns  of  such  companies: 
May  it  therefore  please  your  Majesty  that  it 
maybe  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  parliament  assem- 
bled, and  by  the  authority  of  the  came,  That 
when  any  person  or  companies,  before  the  pass- 
ing of  this  act,  shall  have  entered  into  any 

•Vol  4,  p.  612. 


contract  usually  called  a  subscription  contract^ 
or  any  other  agreement  or  agreements,  in  writ- 
ing or  otherwise,  for  the  formation  of  a  company 
or  partnership  for  making  any  raulway  whica 
cannot  be  carried  into  execution  without  ob» 
taining  the  authority  of  parliament,  and  in  re* 
8p6ct  of  which  an  act  shall  not  before  the  pass- 
ing of  this  act  have  been  obtained,  it  shall  be 
lawful  for  such  persons  or  companies  to  dis- 
solve the  said  company  or  partnership,  contract 
or  agreement,  in  manner  herein-after  mentioned, 
and  that  whether  or  not  such  contract  or 
agreement  shall  contain  any  powers  or  pro- 
visions for  dissolution  of  the  company  or  part- 
nership intended  to  be  thereby  formed :  Pro- 
vided, nevertheless,  that  nothmg  herein  con- 
tained shall  prevent  any  such  persons  or  com- 
panys  from  exercising  any  such  power  or  pro- 
vision for  dissolution  in  their  contract  or 
agreement  contained,  if  they  shall  sec  fit,  at  any 
time  before  availing  themselves  of  the  powers 
in  this  act  contained :  Provided  also,  that  the 
provisions  of  this  act  shall  be  taken  to  apply  to 
any  contract  or  partnership  for  the  making  any 
railway,  notwithstanding  tnat  the  agreement  or 
partnership  may  relate  to  any  other  objects  in 
connexion  therewith;  and  (unless  a  separate 
capital  and  separate  subscription  shall  exist  as 
regards  the  different  objects)  then,  on  a  disso- 
lution  under  the  provisions  of  this  act,  the  dis- 
solution shall  extend  to  the  whole  objects  of 
the  contract  or  partnership. 

Notice  of  meetings  to  dissolve. 

2.  And  be  it  enacted.  That  it  shall  be  lawful 
for  the  committee, '  provisional  directors,  or 
other  persons  by  sucn  contract  or  agreement 
as  aforesaid  intrusted  with  the  management  and 
carrying  into  effect  of  the  undertaking,  and 
who  are  herein-after  called  "  the  committee," 
to  caU  a  meeting  of  the  shareholdezs  for  the 
purpose  of  determining  whether  the  par^ership 
or  company  so  as  aforesaid  intended  to  be 
formed  (and  which  is  herein-after  called  "  the 
company")  shall  be  dissolved;  and  that  if  such 
meeting  shall  determine,  as  after  mentioned, 
that  the  company  shall  be  dissolved,  then,  as 
from  the  date  of  the  resolution  come  to  at  such 
meeting  the  company  shall  be  taken  to  be  dis- 
solved, and  the  committee  shall  not  hare  power 
to  proceed  any  further  with  the  undertaktoK. 

3.  And  be  it  enacted.  That  it  shall  be  lawful 
for  any  five  shareholders,  as  after  defined,  by 
writing  under  their  hands,  to  require  tho  com- 
mittee to  call  a  meeting  for  the  purpose  afore- 
said :  and  that  if  the  committee  shall  refuse  or 
neglect,  for  six  days  after  any  snch  requisition 
shall  have  been  left  at  the  registered  place  of 
business  of  the  company,  as  regards  England  and 
Ireland,  and  as  regaros  Scotland,  at  the  uaoal 
place  of  business,  or  shall  have  been  eerved 
personally  on  any  member  of  the  committee,  to 
call  such  meeting  by  notice  as  after  mentioned, 
or  if  for  any  reason  whatever  such  meeting 
shall  not  be  convened  and  held  in  punraance 
of  the  directions  herein  contained,  it  shall  be 
lawful  for  any  five  sharehold^s  to  call  such 
meeting ;  and  after  any  such  requiaitioii  siiaD 
have  l^n  left  or  served  as  aforesaidy it  shall 
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not  be  lawful  for  the  committee  or  any  of  them 
to  make  any  payments  out  of  the  monies  of 
such  company,  except  in  discharge  of  bond 
fide  debts  or  liabilities,  or  in  performance  of 
contracts  or  engagements,  previously  entered 
into,  and  in  payment  of  the  expenses  of  calling 
and  holding  such  meeting  or  any  adjourned 
meeting,  nor  to  enter  into  any  contracts  or  en- 
gagements on  behalf  of  the  company  or  affect- 
iog  the  property  thereof,  nor  to  issue  any 
shares  or  scrip  of  or  representing  the  capitsu 
stock  of  such  company,  until  the  meeting 
called  as  aforesaid  shall  have  determined  the 
question  of  dissolution. 

4.  And  be  it  enacted.  That  the  meeting  shall 
be  held  to  have  been  duly  called,  although  the 
rotes  of  the  parties  calling  the  same,  or  any  of 
such  votes,  shall  be  disallowed  at  the  meeting 
bv  the  scnitineiers  to  be  appointed  as  herein- 
after mentioned. 


3.  And  be  it  enacted.  That  the  calling  of  any  be  final  in  all  respects 


bankruptcy  as  after  mentioned,  the  question 
shall  be  considered  as  carried  in  the  aflirmative 
for  dissolution  or  bankru^cy. 

8.  And  be  it  enacted.  That  the  chairman  at 
every  such  meeting  shall  be  bound  to  put  to 
the  meeting  any  question  proposed  for  the  dis- 
solution of  the  company,  or  as  to  the  bank- 
ruptcv  thereof,  and  also  as  to  the  election  of 
scrutineers,  and  that  no  business  shall  be  trans- 
acted at  any  such  meeting  other  than  the  con- 
sideration of  any  such  question  so  proposed, 
and  the  election  of  a  chairman  and  scrutmeers. 

9.  And  be  it  enacted.  That  inlmediately  after 
the  election  of  a  chairman  the  meeting  shall 
proceed  to  elect  as  scrutineers  three  sharehold- 
ers in  the  company,  whose  business  it  shall  be 
to  verify  as  after  mentioned  and  take  the  votes 
of  the  shareholders  entitled  to  vote,  and  cast 
up  and  declare  the  same ;  and  the  decision  in 
writing  of  them,  or  of  any  two  of  thexn,  shall 


soch  meeting  shall  be  by  notice,  signed  either 
on  behalf  of  the  committee  by  any  one  member 
of  the  same,  or  in  case  the  meeting  shall  be 
called  by  the  shareholders,  then  by  the  share- 
holders calling  the  same,  such  notice  to  be  ad- 
vertised in  the  London  Gazette  eight  clear  days 
and  not  more  than  fifteen  days  before  the  time 
to  be  therein  fixed  for  holding  such  meeting, 


10.  And  be  it  enacted.  That  in  case  it  shall 
be  discovered  by  or  shown  to  the  scrutineers 
that  the  chairman  at  any  meeting  is  not  entitled 
to  vote  as  a  shareholder,' it  shall  be  lawful  for  the 
meeting  either  to  elect  a  new  chairman  or  to 
maintain  such  existing  chairman,  but  such 
chairman  so  maintained  in  office  shall  not 
thereby  acquire  the  right  of  voting  as  a  share- 


and  also,  within  the  before-mentioned  limits .  holder,  or  of  giving  a  casting  vote ;  and  in  case 
as  to  time,  in  three  London  daily  newspapers ;  the  votes  shall  be  e<)ually  divided  the  resolu- 
tbat  in  the  case  of  railways  to  be  made  in  Ire-  tions  shall  be  considered  as  carried  in  the 


land,  the  said  notice  shall  also  be  advertised, 
within  the  before-mentioned  limits  m  to  time, 
in  the  Dnbiin  Gazette  and'  in  two  newspapers 
in  common  circulation  in  the  city  of  Dublin  ; 
and  as  to  railways  to  be  made  in  Scotland,  the 
«^d  notice  shall  also  be  advertised,  within  the 
before-mentioned  limits  as  to  time,  in  the  Edin^ 
Imrgh  Gazette  and  in  two  newspapers  in  com- 
mon circulation  in  the  city  of  Edinburgh. 

6.  And  be  it  enacted,  That  every  notice  of 
meeting  shall  specify  the  day,  hour,  place,  and 
mirpose  of  meeting ;  and  the  parties  entitled  to 
De  present  at  snch  meeting  shall  be  the  persons 
producing  the  shares,  scrip,  or  receipts  herein- 
after defined,  or  the  proxies  after  mentioned. 

Proceedings  at  meetings, 
.  7.  And  be  it  enacted,  That  every  meeting  so 
called  shall  elect  a  chairman  within  one  hour 
of  the  time  appointed  for  holding  such  meet- 
ing, and  that  the  person  to  be  in  the  chair  at 
every  such  meeting  shall  be  some  membnr  of 
the  committee,  to  he  elected  by  a  majority  of 
the  inerabers  of  the  committee  present  at  the 
meeting,  and  in  case  the  votes  of  the  members 
of  the  committee  present  shall  be  equallv  di- 
vided, or  if  from  any  cause  there  shall  be 
no  member  of  the  committee  so  elected,  then 
some  shareholder  entitled  lo  vote  shall  be 
elected  by  themeeting;  and  every  person  pre- 
sent, either  in  respect  of  shares  or  of  a  proxy, 
shall  have  one  vote  only  for  the  election  of  the 
cbiurraan  and  scmtineers ;  and  every  chairman 
shall  have  a  casting  vote,  in  addition  to  an^ 
other  vote  which  he  may  be  entitled  to ;  and  if 
any  aneh  chairman  shall  refuse  to  give  his 
castiDg  TOle  on  the  question  of  dissolution  or 


affirmative  for  the  dissolution  and  as  to  the 
bankruptcy  of  the  company  :  Provided  always, 
that  ail  votes,  acta,  and  deeds  by  any  chairman 
not  entitled  to  vote,  or  by  the  meeting  presided 
over  by  him,  given  or  done  before  the  discovery 
of  his  not  being  so  entitled,  or  given  afterwards 
if  he  be  so  maintained,  shall  be  valid  and  effec- 
tual ;  and,  as  regards  the  election  of  chairman 
and  scrutineers  by  the  votes  of  the  parties  pre- 
sent, and  producing  scrip  or  proxies,  no  objec- 
tion after  the  election  shall  be  made  on  its  being 
shown  that  they  were  not  entitled  to  be  present. 
11.  And  be  it  enacted.  That  at  any  such 
meeting  as  aforesaid,  in  the  event  of  the  pre- 
scribed quorum  after  mentioned  not  being 
present  and  voting  ait  such  meeting,  then  the 
chairman  shall  cause  the  votes  of  the  persons 
constituting  the  said  meeting  to  be  taken  and 
recorded,  and  shall  then  adjourn  the  same  to 
be  held  at  the  same  place,  and  at  a  day  to  be 
declared  by  the  chairman,  such  day  not  being 
less  than  three  days  and  not  more  than  one 
week  from  the  original  day  of  meeting,  such 
day  and  the  time  of  meeting  in  the  meantime, 
as  regards  any  meeting  Held  in  any  part  of 
England,  being  advertised  twice  in  each  of 
three  London  daily  newspapers,  and  in  the  case 
of  a  meeting  held  at  Edinuurgh  tmce  in  two 
Edinburgh  newspapers,  and  in  the  case  of  a 
meeting  held  in  Dubhn  twice  in  two  Dublin 
newspapers;  and  at  such  adjourned  meeting 
the  votes  of  such  persons  constituting  the  same 
as  had  not  voted  at  the  original  meeting  shall 
be  taken  and  recorded,  and  the  total  amount  of 
votes  given  at  the  original  and  adjourned  meet- 
ing shall  be  received  as  if  given  at  one  and  the 
same  meeting. 


wa 
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12.  And  be  it  eaacted.  That  ll»  only  per- 
•ant'  entitled  to  be  present  and  vote  at  any  such 
meeting  as  sbarenolden«  by  themeelres  or 
prones,  shall  be  those  persons  who  shall  for 
the  time  being  be  in  possession  of  and  produce 
certificates  or  receipts  declaring  parties  entitled 
to  shares  in  any  company^  or  acknowledging  the 
leceipt  of  a  deposit  m  such  company^  usually 
Utmed  '^ scrip"  or  " receipts"  for  deposits 
on  shares>  and  that  notwithstanding  the  party 
la  possession  may  not  be  the  party  to  whom 
die  same  was  originally  granted^  or  that  the 
-mnae  may  not  hare  bc«n  legally  assigned  to 
Ihe  par^  in  possession,  or  notwithstanding  the 
same  may  be  possessed  by  the  holder  as  a  mere 
mortgagee,  or  in  any  other  manner,  or  the  same 
may  be  subject  to  any  charge  or  lien,  and  which 
parties  are  by  this  act  called  "  shareholders;" 
prorided  that  nothing  herein  contained  shall 
authorize  more  than  one  vote,  either  for  disso- 
lution or  bankruptcy,  to  be  given  in  respect  of 
the  same  share,  notwithstanding  any  transfer 
or  delivery  of  such  share  after  a  vote  shall  have 
been  given  in  respect  thereof. 

13.  And  be  it  enacted.  That  every  share- 
holder shall,  in  voting  on  the  questions  of  dis- 
solution and  bankruptcy,  be  entitled  to  one 
vote,  by  himself  or  proxy,  in  respect  of  every 
share  held  by  him,  or  in  respect  of  which  scrip 
or  receipts  may  have  been  issued  or  deposits 


tually  issued  or  given,  either  as  skiiM,  Kfip. 
or  receipts,  must  be  present  and  vote;  and 
that  for  the  purpose  of  effecting  a  dissolulioii, 
and  as  to  bankruptcy,  there  must  be  ciUier  a 
majority  of  the  votes  of  the  whole  scrip  of  the 
company  issued  as  aforesiid,  or  at  least  thnee 
fifths  of  the  votes  of  persons  present  and 
voting,  either  as  shareh9lders  or  proxies,  in 
favour  of  the  motion  for  dissolution,  and  for 
the  bankruptcy,  if  so  resolved  on. 

16.  And  be  it  enacted.  That  the  chairman  at 
every  such  meeting  shall  sign  a  minute  of  the 
proceedings,  and  that  every  minute  so  sig&ed 
shall  be  advertised  within  the  shortest  possible 
time  in  the  same  papers  as  those  in  which  no- 
tice of  the  orijpmJ  meeting  is  heretobefore  re- 
quired to  be  c[iven  ;  and  a  copy  of  the  London 
CJazette  containing  the  advertisement  of  such 
minute  shall  be  evidence  of  the  meeting  having 
been  duly  called  and  held,  and  of  the  resoW 
tions  recorded  having  been  duly  passed  by  the 
majorities  therein  mentioned;  and  such  minutes 
shall  be  countersigned  by  at  least  two  of  the 
three  scrutineers  aforesiud ;  and  that  any  par^ 
signing  minutes  false  or  incomplete  in  any  ma- 
terial  particular,  or  anv  person  who  shall  msert 
or  cause  to  be  insertea  in  the  London  Gasette 
any  advertisement  under  the  present  clause, 
knowing  the  same  to  be  false  in  anv  material 
particular,  shall  be  guilty  of  a  misdemeanor ; 


pud,  and  that  all  shareholders  producing  such  and  the  minute  directed  to  be  advertised  shall 


shares,  scrip,  or  receipts  shall  be  entitled  to 
attend  meetings  and  to  appoint  proxies  accord- 
ing to  the  form  contained  m  the  schedule  here- 
unto annexed,  or  in  some  form  to  the  like 
effect ;  Provided  always,  and  be  it  enacted,  that 
the  fact  of  any  such  party  attending  any  such 
meeting  shall  not  in  anywise  increase  or  alter, 
cither  in  law  or  equity,  his  rights  or  liabilities. 
14.  And  be  it  enacted.  That  the  appoint- 
ment of  any  such  proxy  shall  be  signed  by  the 
party  appointing  the  same  before  a  Master  or 
Master  Extraordinary  of  the  Court  of  Chancery 
in  England  or  Ireland,  or  a  justice  of  the  peace 
in  England  or  Ireland,  or  before  a  sheriff  or 
sheriff  substitute  or  justice  of  the  peace  in 
Scodand,  or,  where  such  shares,  scrip,  or  cer- 
tificate shall  be  in  possession  of  any  parties  be- 
yond seas,  the  said  proxy  shall  be  signed  as 
aforesaid  before  any  of  her  Majesty's  consuls  or 
vice-consuls  or  a  notary  pubhc ;  and  that,  on 
signing  the  same,  the  share,  serin,  or  receipt  in 
respect  of  which  the  proxy  is  intended  to  be 
appointed  shall  be  produced  to  the  Master, 


also  be  registered  with  the  registrar  of  joint  stock 
companies,  without  any  fee  being  chaigeabie 
for  such  registratioq. 

17.  And  be  it  enacted,  That  as  regards  all 
projected  railways  as  aforesaid  any  portion  of 
the  intended  line  of  which  is  situate  in  England 
or  Wales,  the  meeting  aforesaid  may  be  held. 
as  shall  be  specified  in  the  notice  calling  iht 
same,  either  m  Lcmdon  or  Westminster,  or  9X 
the  registered  place  of  business  of  the  com- 
pany ;  or  as  regards  any  railways  any  portion 
of  the  intended  line  of  which  is  situate  io  the 
counties  of  Lancaster  or  Chester,  such  meeting 
mav  be  held  at  Manchester  or  Liverpool,  iiot«^ 
withstanding  that  the  registered  place  of  bow* 
ness  may  not  be  at  either  of  such  places ;  or  aa 
regards  any  railways  any  portion  of  the  in* 
tended  line  of  which  is  situate  in  the  county  of 
York,  such  meetings  may  be  held  at  York  or 
Leeds  notwithstanding  that  the  registered  plaee 
of  business    may  not  be  at  either  of  snch 
places ;  that  as  regards  railways  situate  in  Ire- 
land, the  meetings  may  be  held  eitiier  in  Lon- 


justice,  sheriff,  sheriff  substitute,  consul,  vice-   don  or  in  DuWin,  or  at  the  regbtered  places  of 
consul,  or  notary  public ;   and  the  number  of  business,  as  shall  be  specified  in  the  notice  ; 


the  sharer  or  the  number  of  shares  referred 
to  in  such  scrip  or  receipt,  and  the  name 
of  the  companv,  shall  be  ascertained  and 
verified,  with  tne  number  and  name  of  the 
company  stated  in  the  appointment  of  prosy, 
before  suoh  Master,  sheriff,  sheriff  substitute, 
justice,  consul,  viee-consul,  or  notary  public. 

16.  And  be  it  enacted.  That  to  constitute  a 
meeting  under  the  provisions  of  this  act  for 
ihe  purpose  of  dedding  on  a  dissolution  or 
bankruptey,  persons  representing  at  least  one 
third  part  of  the  shares  m  the  undertaking  ac* 


and  that  as  regards  railways  situate  in  Scot- 
land, the  meetings  may  be  held  either  io  JLoq. 
don  or  Edinburgh,  or  at  the  usual  places  of 
business,  as  shall  be  specified  in  the  notice. 
Eetumg  to  be  made, 
18.  And  be  it  enacted.  That  no  partlea  ahalT 
he  entitied  to  vote  except  in  respect  of  acrin^ 
receipts,  or  shares  actually  issnecf  or  given  be. 
fore  the  31st  day  of  March,  1846,  and  that  the 
shares,  scrip,  or  receipts  actoally  isaned  or 
given  shall  for  the  purposes  of  this  act  be  takoi 
to  constitute  th^  whole  nvmber  of  shpma  in  the 
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«!idertiidii(ir>  dAooffh  tbe  contract  may  hxve 
^vided  that  the  undertaking  shall  conaxtt  of 
a  greater  nmnber ;  and  niat  for  the  purpose  of 
aMertaining  the  numher  of  shares,  scrip,  or  re* 
cei^  actually  iasued  or  giren,  1li«  committee 
of  cTcry  prejected  raitway  company  to  wmch 
rtie  powers  jgiren  hy  this  act  apply  (except  in 
regard  to  ndlways  to  be  maae  m  Scotland) 
sbaU,  wfttid  twem  dajrs  after  the  passing  of 
Ifcir  act»  be  boond  to  send  in  unto  the  registrar 
4fjotot  stock  compaaiiet  a  return  in  writing 
under  the  hand  of  any  member  of  such  com- 
mittee specifying  the  number  of  shares,  scrip, 
ornceiptB  actoaliy  issued  or  given  as  afore- 
said, the  amount  of  each  share,  and  of  the  de- 
posit paid  or  to  be  paid  diereon ;  and  that  in 
ease  such  return  shall  not  be  so  sent  in  within 
the  aforesaid  period,  every  member  of  the  com- 
oittee  skafl  forfeit  a  sum  not  exceeding  30/.,  to 
be  recoreied  in  like  manner  as  any  penalty 
under  die  act  intituled  "  An  Act  for  the  Regis- 
tnrtioD,  Incorporation,  and  Regulation  of  Joint 
3tock  Companies,'*  is  recoverable. 

19.  And  be  it  enacted.  That  the  registrar  of 
joint  stock  companies  shall,  within  six  days 
iiom  the  passing  of  this  act,  send  to  the  regis- 
tered place  of  business  of  every  such  company 
a  notice  m  writing  under  his  hand  requiring 
such  return  to  be  made ;  but  the  omission  to 
send  any  such  nodce  by  the  registrar  shall  not 
exempt  the  committee  of  any  such  company 
from  the  penalties  aforesaid ;  and  every  person 
sBall  be  at  liberty  to  inspect  any  returns  made 
to  the  registrar  under  tms  act  on  payment  of  a 
fee  of  2^.  6d,i  and  the  certificate  of  the  said 
registrar,  under  his  seal  of  office,  as  to  the  total 


no^ce  by  him  requiring  snch  returns  te  lie 
maiie ;  and  every  person  shall  be  at  liberty  to 
inspect  any  returns  made  to  the  sheriff  clerk ; 
ana  no  proceeding  at  any  meeting  shall  be  in* 
validated  by  reason  of  osfiect  or  error  in  any 
such  retnriiy  but  any  party  making  such  re- 
tum»  knowing  it  to  be  lalse,  shall  be  held  to  bv 
guilty  of  ialsehood  and  fraud,  and  shall  b« 
fiabie  to  prosecution  and  punishment  acooidr 
ingly ;  and  the  necessary  expenses  of  the  sheriff 
clerk  in  regard  to  such  returns  and  notices 
shall  be  pud  by  the  several  committees  making 
or  bound  to  make  returns,  and  shall  be  re- 
covered in  such  amount  firom  each  of  sucil 
committees  as  the  sheriff  of  the  shire  of  £din^ 
burgh  shall  by  a  writing  under  his  hand  fix 
and  determine. 

Meetings  for  diasobUton  w  banknqftoy; 

22.  Provided  always,  and  be  it  enacted,  Tliat 
if  by  any  reason  whatever  such  return  of  the 
number  of  shares,  scrip,  or  receipts  actnaDy 
issued  shall  not  be  made  within  one  calendar 
month  from  the  passing  of  this  act,  then  a 
meeting  may  be  called  and  held  under  the  pro- 
visions of  this  act,  and  may  resolve  on  dissolu- 
tion or  bankruptcy  as  by  tnis  act  is  provided, 
if  persons  representing  shares  as  before  defined 
equal  to  at  least  one-third  part  of  the  whole 
capital  of  the  undertaking  are  preseut  and  vote; 
and  any  such  meeting  shall  have  ths  same 
poNvers  as  before  conferred  on  a  rneetin;)^  repre- 
senting one  third  of  the  shares  actually  issued 
as  aforesaid. 

23.  And  be  it  enacted.  That,  in  addition  to 
the  question  of  dissolution,  it  shall  be  impera- 
tive on  the  meeting  to  decide  whether  such  di»- 


amount  of  the  shares,  scrip,  or  recdpts,  shaU  be  L^i^^^^,  ghall  or  shafl  not  be  taken  to  be  an 


evidence  as  to  the  amount  specified  in  such  re- 
turn, and  for  such  certificate  a  fee  of  2s.  fid. 
shaU  be  paid ;  and  no  proceedings  at  any  meet- 
ing shall  be  invalidatca  by  reason  of  any  defect 
or  error  in  such  return,  but  any  party  making 
Euch  return  knowing  it  to  be  false  shall  be 
guilty  of  a  misdemeanor. 

RmUoays  in  Scotland. 

20.  And  be  it  enacted.  That  in  regard  to 
projected  companies  for  railways  to  be  made  in 
Scotland  the  committee  of  every  such  company 


act  of  bankruptcy  for  the  purpose  of  having 
the  afifairs  of  the  company  wound  up  under  the 
provisions  of  the  act  after  mentioned ;  but  tins 
provision  shall  not  extend  to  the  case  of  rail- 
ways to  be  made  in  Scotland. 

Proceedings  as  in  partnerships. 

24.  And  be  it  enacted.  That  in  case  the 

meeting  shall  resolve  that  the  affairs  of  the 

company  shall  not  be  so  wound  up,  or  in  the 

case  of  a  railway  to  be  made  in  Scotland  if  the 

majority  shall  resolve  in  flavour  of  dissolution^ 

to  which  the  powers  given  by  this  act  apply  |  then  (sul^ect  to  the  power  herein-after  given  to 

*"*'*""  "       *  f  I  the  committee  and  to  creditors  of  the  company 

r'  to  petition  for  a  fiat)  the  affairs  of  the  said  com- 


shaD,  within  twelve  days  after  the  passing  of  |  the  committee  and  to  creditors  of  the  company 
this  act,  be  bound  to  lodge  with  tne  sheriff 


derk  of  the  shire  of  Edinburgh  a  return  in 
writing  under  the  hand  of  a  quorum  of  such 
committee,  or  of  every  member  thereof,  speci- 
fying the  number  of  shares,  scrip,  or  receipts 
actufdly  issued  or  given  as  aforesaid,  the 
amodnt  of  each  share,  and  the  deposit  paid  or 
to  be  paid  thereon ;  and  that  in  case  such  re- 
tom  ahaU*  not  be  lodged  within  the  aforesaid 
period  every  member  of  such  committee  shall 
iadat  a  auin  not  exceeding  20/.,  to  be  reco- 
vered by  sunmiary  petition  to  the  court  of  ses- 
sion at  the  initance  of  the  said  sheriff  clerk. 

i^U  And  be  it  enacted,  That  the  said  sheriff 
clerk  jhi^,  within,  six  davs  after  the  paasingr  of 
this  act,  «anae  to  be  puoliahed  in  the  Edsn- 
han^  Gttylt<%  and  in  two  newspapers  in  com- 
mon  drcalaftion  m  dw  city  of  Bdinbofgh,  a 


pany  shall  be  wound  up  according  to  the  rules 
applicable  to  the  dissolution  of  partnership  un- 
diertakinffs,  and  as  if  the  undertaking  had  been 
dissolved  by  mutual  consent. 

25.  Provided  always,  and  be  it  enaeted.  That 
the  resolution  to  dissolve  the  company,  or  the 
actual  dissolution  thereof,  shaD  not  alter  or 
afifect  the  rights  of  creditors  or  other  persons 
not  being  shareholders  in  the  company,  nor 
any  engagements  whatsoever  which  the  commit- 
tee may  have  entered  into,  and  shall  not  offset 
any  suits  pending  before  the  passing  of  this  aet. 

26.  And  be  it  enacted.  That  where  any 
meetrag  called  to  consider  the  question  of  dia- 
sohition  shall  have  determined  the  question  of 
the  dissolution  of  the  company  in  the  nmtrfe, 
no  new  meeting  ahaU  be  called  to  eonmrn  At 
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question  of  dissoluttoD,  or  any  matter  relating 
Uiereto,  until  tbe  lapse  of  six  months  from  the 
day  in  which  the  question  was  last  resolved  in 
the  negative. 

Petition  for  fiat. 
27'  And  be  it  enacted,  That  it  shall  be  law- 
ful for  any  three  of  those  who  were  of  the  com- 
mittee of  any  company  so  dissolved,  at  any 
time  after  the  dissolution  thereof  shall  have 
been  resolved,  or  for  any  creditor  or  creditors 
of  such  company  to  sucn  amount  as  is  now  by 
law  requisite  to  support  a  fiat  in  bankruptcy  in 
England  and  Ireland,  or  a  sequestration  in 
Scotland,  within  three  months  after  the  disso- 
lution thereof  shall  have  been  resolved,  to  pe- 
tition that  a  fiat  in  bankruptcy  may  issue 
against  such  company  if  in  England  or  Ireland, 
or  that  the  estates  of"^  the  company  may  be  se- 
questrated if  in  Scotland. 

28.  And  be  it  enacted.  That  upon  the  pro- 
duction of  a  copy  of  the  London  Gazette  con- 
taining the  resolution  of  any  such  meeting  as 
aforesaid,  whereby  it  shall  be  resolved  that  the 
dissolution  of  the  company  shall  be  an  act  of 
bankruptcy,  or  upon  tne  petition  of  any  three 
of  the  committee  as  aforesaid,  or  of  any  credi- 
tor under  the  last  preceding  clause,  a  fiat  in 
bankruptcy  shall  issue  against  such  company 
by  the  registered  name  or  style  of  such  com- 
pany; and  the  company  shall  thereupon  be 
deemed  to  be  within  the  provisions  of  an  act 
passed  in  the  /  &  8  Vict.,  intituled  "An 
Act  for  facilitating  the  winding  up  of  Joint 
Stock  Companies  unable  to  meet  tneir  pecu- 
niary Engagements;"  and  of  another  act 
passed  in  the  8  &  9  Vict-,  intituled  "  An  Act 
to  facilitate  the  winding  up  of  Joint  Stock 
Companies  in  Ireland  unaole  to  meet  their 
pecuniary  Engagements,"  in  all  respects  as  if 
a  fiat  in  bankruptcy  had  issued  against  it 
under  the  said  act  before  its  dissolution ;  but 
this  last  provision  not  to  extend  to  Scotland. 

Sequestration  in  Scotland, 

29.  And  be  it  enacted.  That  if  the  company 
he  a  company  for  making  a  railway  or  railways 
in  Scotland,  sequestration  of  the  estates  of  such 
company  shall  oe  awarded  on  petition  for  se- 
questration in  common  form  presented  in 
name  of  any  three  of  the  committee,  or  of  any 
creditor  or  creditors  of  such  company  to  such 
amount  and  on  such  evidence  of  debt  or  debts 
of  such  creditor  or  creditors  as  is  now  by  law 
requisite  for  obtaining  sequestration  of  the 
estates  of  any  company  liable  to  sequestration, 
there  being  always  produced  along  with  the 
petition  Isr  sequestration  a  copy  of  the  London 
or  Edinburgh  Gazette  containing  the  resolution 
whereby  the  dissolution  of  the  company  shall 
have  been  resolved  upon ;  and  such  srquestra- 
tion,  being  so  awarded,  shall  be  followea  out,  in 

.  regard  to  the  election  of  an  interim  factor  and 
trustee  and  commissioners,  and  in  regard  to 
the  proof  and  ranking  of  debts,  the  recovery 
and  distribution  of  the  estate,  and  all  other 
matters  necessary  thei-eto,  in  the  same  manner 
and  by  the  same  course  of  procedure,  as  nearly 
as  may  be,  as  is  by  law  provided  in  cases  of 
sequestration  of  the  estates  of  trading  compa- 1 


aies  in  Scotland :  Provided  always,  thai  mch 
sequestration  shall  not  extend  to  or  affect  the 
estates  of  the  individual  partners  of  the  com- 
pany, nor  preclude  the  rights  or  remedies 
otherwise  competent  by  law  to  the  creditors  of 
such  company  against  the  individual  partners 
thereof,  or  the  estates  of  such  individual 
partners. 

Incorporated  Companies,  '^ 

30.  And  be  it  enacted.  That  when  any  com- 
pany for  making  any  nulway,  actually  incorpo- 
rated be£Dre  the  passing  of  this  act,  shall  have 
agreed  to  form  any  new  or  other  railway  or  an 
extension  thereof,  and  in  respect  of  which  a 
new  or  further  capital  shall  have  been  agreed 
to  be  raised  or  contributed,  and  shares  as 
herein-before  defined  shall  have  been  issued  or 
otherwise  appropriated,  and  deposits  psdd 
thereon,  then  such  company  or  partnership 
(as  regards  the  new  undertaking)  shall  in  all 
respects  be  considered  as  a  company  or  under- 
taking within  the  provisions  of  this  act ;  and 
meetings  shall  be  held,  and  shareholders  enti- 
tled to  shares  as  aforesaid  in  the  new  undertak- 
ing shall  in  manner  herein-before  provided 
have  power  to  dissolve  such  new  undertaking, 
and  to  decide  as  to  bankruptcy,  in  all  respects 
as  is  provided  with  regard  to  the  companies 
herein-before  mentioned  or  defined. 

Contributions, 

31.  And  be  it  enacted.  That  where  the  dis- 
solution of  a  company  shall  have  been  resolved 
under  this  act,  if  judgment  shall  have  been  re- 
covered or  shall  afterwards  be  recovered  in  any 
action  against  any  member  of  the  committee 
for  any  debt  due  trom  such  company  or  from 
such  committee  in  respect  of  the  undertaking, 
the  member  against  wnom  such  judgment  shaU 
have  been  recovered  shall  be  entitled  at  law  to  a 
contribution  from  each  of  the  other  members  of 
such  committee  towards  the  payment  of  the 
monies  recovered  by  such  judgment,  and  of  all 
costs  and  expenses  in  relation  thereto,  of  auch 
a  share  of  the  whole  amount  of  such  monies, 
costs,  and  expenses  as  would  have  been  borne 
by  such  respective  member  upon  an  equal 
contribution  oy  all  the  members  of  such  com- 
mittee,  and  may  recover  the  contributions  to 
which  he  may  be  so  entitled,  or  any  of  them, 
by  action  or  actions  of  debt  or  on  the  case 
against  all  or  any  of  such  other  members  of 
such  committee,  but  so  that  no  such  member 
shall  be  liable  in  any  such  action  as  aforesaid 
for  more  than  the  snare  to  which  he  shall  re- 
spectively be  liable  to  contribute  under  this 
provision. 

Delivery  and  taxation  qfbUh  qf  costs. 

32.  And  be  it  enacted,  That  after  the  dis- 
solution of  any  company  shall  have  been  re- 
solved under  tnis  act  no  action  or  suit  shall  be 
brought  for  the  recovery  of  any  fees,  charges, 
or  disbursements  for  any  busmess  done  for 
such  company  by  any  attorney  or  solieiior, 
whether  in  his  character  of  attorney  or  solicitor, 
or  as  agent  or  otherwise,  until  the  es{^reiion  of 
one  cdendar  month  after  ablUof  such  fees, 
charges  and  disbursements,  sigi^d  by  the 
claisMmt,  shall  have  been  delivorra'  to  the  com* 
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ndttee  or  official  assignee  autborised  to  wind 
up  the  affairs  of  such  companjr,  or  lett  at  their 
or  his  place  of  business ;  and  it  shall  be  lawful 
for  the  Court  of  Queen's  Bench,  Common 
Pkas,  or  Exchequer,  or  any  judge  of  either  of 
such  courts,  and  they  are  respectively  hereby 
required,  on  the  apphcation  of  sucb  committee 
or  of  such  official  assignee,  to  refer  such  bill  to 
be  taxed  and  settled  by  any  taxing  officer  of 
the  court  in  which  such  reference  shall  be 
made;  and  the  court  or  judge  making  such 
reference  shall  restrain  the  claimant  from  com- 
mencing any  action  or  suit  touching  his  de- 
mand pending  such  reference,  and  such  taxing 
officer  may  take  such  evidence  in  relation  to 
such  bill  as  he  may  think  fit ;  and  the  costs  of 
such  reference  shall  be  paid  according  to  the 
event  of  such  taxation,  (that  is  to  say,)  if  such 
bin  when  taxed  be  less  by  a  sixth  part  than  the 
bill  delivered,  then  the  claimant  shall  pay  such 
costs,  and  if  the  bill  when  taxed  shall  not  be 
less  by  a  sixth  part  than  the  bill  delivered,  then 
the  party  on  whose  application  the  reference 
shall  have  been  made  shall  pay  such  costs,  to 
be  considered  and  allowed  nevertheless  as  part 
of  the  costs^  charges,  and  expenses  of  executing 
the  trusts  and  powers  of  this  act ;  and  every 
order  to  be  made  for  such  reference  shall  direct 
the  officer  to  whom  such  reference  shall  be 
made  to  tax  such  costs  of  such  reference  to  be  so 
paid  as  aforesaid,  and  to  certify  what  upon  such 
reference  shall  be  found  to  be  due  to  or  from 
such  claimant  in  respect  of  such  bill,  and  of 
the  costs  of  such  reference,  and  after  such  re- 
ference as  aforesaid  no  further  or  other  sum 
than  shall  be  so  found  due  shall  be  recoverable 
in  respect  of  each  bill. 

33.  And  be  it  enacted.  That  the  following 
irords  and  expressions  shall  have  the  meanings  , 
hereby  assigned  to  them  respectively,  so  far  as 
such  meanings  are  not  excluded  by  the  context 
or  subject  matter;  (videlicet,)  ! 

The  word   "month"  shall  mean  calendar, 
month. 

The  word 
rations 


numbers  and  name  of  the  company 
with  the  documents  produced  to 

Signed 
And  add  whether,  .^    x.    -gp 

Master  extraordinary,  shenff,  snenn 
substitute,  justice,  consul,  vice-con- 
sul, or  notary  public. 


*  person"  shall  include  corpo- 


34.  And  be  it  enacted.  That  this  act  may  be 
amended,  altered,  or  repealed  by  any  act  to  be 
passed  in  this  session  of  parliament. 


SCHBDULE  TO  WHICH  THIS  ACT  REFKllS. 

Form  of  Proxy, 

Railway  company. 
Proxy  to  vote  in  respect  of  shares. 

I  A.  B.  of  holder  of 

shares,  [or  scrip,  or  receipts  for  shares  [as  the 
case  may  be)"],  numbered  respectively  [here  in- 
sert ike  numbers,  unless  the  shares,  sciip,  re- 
eeipis,  or  Utter  do  not  show  the  denoting  num- 
bers'], in  the  projected  railway  com- 
pany, do  hereby  appoint  C.  D,  of 
to  he  my  proxy  upon  any  matter 
relating  to  the  dissolutiou  or  bankruptcy  of 
the  said  company,  to  vote,  dissent,  and  act  as 
he  shall  think  pifoper. 
WUncsa  my  hand,  the               day  of 

T^t^.pf^Qtt.  v^e,  having  verified  the 


LEADING  CASES  IN  CONVEYANCING. 
No.  II. 

SpBNCBR's  CASBr 

Pasch.  25  £li2. 

In  the  King's  Bench. 

Coke's  Reports,  part  5,  p,  16. 

What  Covenants  run  with  the  land. 

[Wb  proceed  now  with  another  of  the  great 

leading  cases  in  conveyancing,  and  have  added 

notes  of  the  subsequent  deciaons  bearing  on 

the  question  down  to  the  present  time.] 

Spencer  and  his  wife  brought  an  action  of 
covenant  against  Clark,  assignee  to  /.,•  assig- 
nee to  S.,  and  the  case  was  such  :--bpencer 
and  his  wife,  by  deed  indented,  aemwed  a 
house  and  certain  land,  (in  the  nght  of  the 
wife,)  to  S,  for  a  term  of  21  years,  by  which 
indenture  S.  covenanted  for  him  his  executors 
and  administrators,  with  the  plaintiffs,  that  he, 
his  executors,  administrators,  or  assigns,  would 
build  a  brick  wall  upon  part  of  the  land  dc- 
'  raised,  &c.  S.  assigned  over  his  term  to  J., 
'  and  J.  to  the  defendant;  and  for  not^ making 
I  of  the  brick  wall  the  plaintiff  brought  the  action 
of  covenant  against  the  defendant  as  assignee ; 
I  and  after  many  arguments  at  the  bar,  the  case 
:  was  excellently  argued  and  debated  by  the  jus- 
tices at  the  bencli;  and  in  this  case  these 
points  were  unanimously  resolved  by  bir 
bhristopher  Wray,  Chief  Justice,  Sir  Thomw 
Gawdy,  and  the  whole  court.  And  many  dif- 
ferences taken  and  agreed  concerning  express 
covenants  and  covenants  in  law,  and  which  of 
them  run  with  the  land,"  and  which  of  them 
are  collateral  and  do  not  go  with  the  land^,  wd 
whert  the  assignee  shall  be  bound  without 
naming  him,  and  where  not,  and  where  he 
shall  not  be  bound,  although  he  be  expressly 
named,  and  where  not.  «♦!,;„«;« 

1.  When  the  covenant  extends  to  a  thing  w 
esse  parcel  of  the  demise,  the  thing  to  be  done 
by  force  of  the  covenant  is  quodam  modo  an- 
nexed  and  appurtenant  to  the  thing  demised, 
and  shall  go  with  the  land,  and  shaB  bmd  the 
assignee,^  although  he  be  not  bound  by  express 
words;  but  when  the  covenantextends  to  a 
thing  which  is  not  in  being  at  the  time  of  the 


•  2  Bulstr.  281,  282;   Cumber.  64  ;  ^"th. 
178;   Skinner,  211,297;   3Wa«°?!5' 
Jac   459.  ^  Moor,  159. 

c  M^r,  27,  399;    Cro.El.  457,  552,  653; 

1  Rol.  521,  522;   Postea,  24;    1   Sand.  239, 

iCr.Jac.125;  Cr.  Car.  222, 523 ;  iJ^^'^f  5 

1  Siderf.  157;  .1  Anders.  82 ;    1  Show.  284 ; 

4  Mod.  80;  3  Lev.  326;  8alk,  1 86,  317. 
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deouBe  made,,  it  caonot  be  appurtenant  or  an- 
nexed  to  tbe  thing  which  hatn  no  being  :  as 
if  the  lessee  covenants  to  repur  the  houses  de- 
mised to  him  daring  the  term,  that  is  parcel  of 
the  contract  and  extends  to  the  support  of  the 
$hing  demised^  and  therefore  is  quodam  modo 
.anaezed  appurtant  to  houses  and  snail  bind  the 
assignee,  although  he  be  not  bound  expressly 
by  the  covenant ;  but  in  the  case  at  oar  the 
covenant  concerns  a  thing  which  was  not  in 
esse  at  the  time  of  the  demise  made,'  but  to  be 
newly  built  after,  and  therefore  shall  bind  the 
covenanter,  his  executors,  or  administrators, 
and  not  the  assignee,  for  the  law  will  not  annex 
the  covenant  to  a  thing  which  bath  no  being. 
»>  2.  It  was  resolved,  that  in  this  case,  if  the 
lessee  had  covenanted  for  him  and  his  assigns/ 
that  they  would  make  a  new  wall  upon  some 
part  of  the  thing  demised,  that  for  as  much  as 
It  is  to  be  done  upon  the  land  demised  that  it 
should  bind  the  assignee;  for  although  the 
covenant  doth  extend  to  a  thing  to  be  newly 
made,  yet  it  is  to  be  made  upon  the  thing  de- 
mised,  and  the  assignee  is  to  take  the  benefit 
of  it,  and  therefore  shall  bind  the  assignee  by 
jBspress  words.  So  on  the  other  side,  '5  a  war- 
ranty be  made  to  one,  his  heirs  and  assign^  by 
express  words,  the  assignee  shall  take  benefit 
of  it,  and  shall  have  a  Warrantia  ChartmJ 
F.  K.  B.  135,  and  9  E. ;  2  Garr.  de  Charters, 
30,  36,  E. ;  3  Garr,  1,  4  H.,  8,  Dyer,  1.  But 
although  the  covenant  be  for  him  and  his  as- 
aignees,  yet  if  the  thing  to  be  done  be  merely 
QoUateral  to  the  land,  and  doth  not  touch  or 
CiMMem  the  thing  demised  in  any  sort,  there 
the  assignee  shall  not  be  charged.  As  if  the 
lessee  covenants  for  him  and  his  assigns  to 
build  a  house  upon  the  land  of  the  lessor  which 
is.no  parcel  of  the  demise,  or  to  pay  any  col- 
lateral sum  to  the  lessor  or  to  a  stranger,  it  shall 
not  bind  the  assignee,  because  it  is  merely  col- 
lateral and  in  no  manner  touches  or  concerns 
the  thing  that  was  demised  or  that  is  assigned 
over  I  and  therefore,  in  such  case,  the  assignee 
of  the  thing  demised  cannot  be  charged  with  it, 
no  more  than  any  other  stranger. 

3.  It  was  resolved,  if  a  man  leases  sheep  f 
.or  other  stock  of  cattle,  or  any  other  personal 
floods  for  any  time,  and  the  lessee  covenanU 
lor  him  and  his  assigns  at  the  end  of  the  time 
to  deliver  the  like  cattle  or  goods  as  good  as 
the  things  were,  or  such  price  for  them,  and 
the  lessee  assigns  the  sheep  over,  this  covenant 
ahall  not  bind  the  assignee,  for  it  is  but  a  per- 
Bonal  contract,  and  wants  such  privity'*  as  is 
between  the  lessor  and  lessee  and  his  assigns, 
of  the  land  in  respect  of  the  reversion.  But  in 
the  caae  of  a  lease  of  personal  goods  there  is 
JMrt  any  privity  nor  any  reversion^i  but  merely 
a  thing  in  action  in  the  personalty,  but  cannot 


-./  ^^^l-  **^5    ^«*-  ^"•-  *^«5   ^'  1**  pl- 
op; I  Anders.  82;  Moor,  159. 

•  Cr.  Car.  25,  188 ;    1  Jones,  223;    1  Rol. 

Rot.  360;  Moor,  169,  399. 

[  F.  N.  B.  135,  d. ;  60  Ut.  394,  b. 

^Cr.  Car.  188.  *  1  Leon.  49. 


j  bind  any  but  the  covenantor,i  his  esecutoiB  or 
'  administrators  who  represent  him.  Hie  aame 
law,  if  a  man  demises  a  house  and  land  for 
years,  with  a  stock  or  sum  of  money  rendering 
rent,  and  the  lessee  covenants  for  hun,  his  ex- 
ecutors, administrators,  and  assigns,  to  deliver 
the  stock  or  sum  of  money  at  the  end  of  the 
term,  yet  the  assignee  shaJl  not  be  charged  with 
this  covenant ;  for  although  the  rent  reserved 
was  increased  in  respect  of  the  stock  or  sum, 
yet  the  rent  did  not  issue  out  of  the  stock  or 
sum,^  but  out  of  the  land  only ;  and  therefore, 
as  to  the  stock  or  sum  the  covenant  is  personal, 
and  shall  bind  the  covenantor,  his  executors 
and  administrators,  and  not  his  assignee ;  and 
it  is  not  certain  that  the  stock  or  sum  will  come 
to  the  assignees'  hands,  for  it  mav  be  wasted  or 
otherwise  consumed  or  destroyed  by  the  lessee, 
and  therefore  the  law  cannot  determine  at  the 
time  of  the  lease  made  that  such  covenant  shall 
bind  the  assignee. 

4.  It  was  resolved  that  if  a  man  makes  a  feoff- 
ment by  this  word  dedi^  which  implies  a  war- 
ranty, the  assignee  of  the  feoffee  shall  not 
vouch ;  but  if  a  man  makes  a  lease  for  years 
by  this  word  concessi,^  or  demisi,  which  implies 
a  covenant,  if  the  assignee  of  the  lessee  be 
evicted,  he  shall  have  a  writ  of  covenant ;  for 
the  lessee  and  his  assignee  hath  the  yearly 

{irofits  of  the  land  whicn  shall  grow  by  his 
abour  and  industry  for  an  annual  rent,  and 
therefore,  it  is  reasonable  when  he  hath  applied 
his  labour  and  employed  his  cost  upon  the 
land,  and  be  evicted,  (whereby  he  loses  all,)  that 
he  shall  take  such  o^nefit  of  the  demise  and 
grant,  as  the  first  lessee  might,  and  the  l^or 
hath  no  other  prejudice  than  what  his  espedal 
contract  with  the  nrst  lessee  hath  bound  hun  to. 

5.  Tenant  by  the  curtesy,  or  any  other  who 
comes  tn  in  the  post  shall  not  vouch,  (which  is 
in  lieu  of  an  action) ;  but  if  °  a  ward  be  granted 
by  deed  to  a  woman  who  takes  husband  and 
the  husband  dies,  the  husband  shall  vouch  by 
force  of  this  word  grant,  although  he  comes  to 
it  by  act  in  law.  So  if  a  man  demieea  or 
grants  land  to  a  woman  for  years,  and  the 
lessor  covenants  with  the  lessee  to  rq;»ir  the 
houses  durinff  the  term,  the  woman  marries 
and  dies,  the  husband  shall  have  an  acuon  of 
covenant  as  well  on  the  covenant  in  law  on 
these  words,  (demise  or  grant,)  as  oa  ^e  ex- 
press covenant.  The  same  law  is  of  tenant  by 
Statute  Merchant,  or  Statute  Staple,  or  JSUgit 
of  a  term,  and  he  to  whom  a  lease  for  vears  is 
sold  by  force  of  any  execution  shall  nave  an 
action  of  covenant  in  such  case  as  a  thiqg  an- 
nexed to  the  land,  although  they  come  to  the 
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term  by  act  inlawi  as  if  a  man  gnxiU  to  leaseel 
for  yem  that  he  ahaU  have  bo  many  eatovers*' 
ai  will  aerre  to  repair  hie  houae  or  as  he  shall 
bom  in  his  house,  or  the  like,  during  the  term^ 
it  is  M  iqipnrfeenant  to  the  land,  and  shall  go 
with  it  as  a  thing  appurtenant*  into  whose  hands 
soever  it  shall  come. 

6.  If  lessee  for  years  covenants  to  repair  the 
hooses  daring  the  term^p  it  shall  bind  all  others 
as  a  thing  w£ch  is  appurtenant  and  goeth  with 
&e  land  in  whose  hands  soever  the  term  shall 
come,  as  well  as  those  who  come  to  it  by  act  in 
law  as  by  the  act  of  the  party,  for  all  is  one, 
having  regard  to  the  lessor.  And  if  the  law 
should  not  be  such,  great  prejudice  might  ac- 
crue to  him ;  and  reason  reqmres  that  they  who 
shall  benefit  of  such  covenant  when  the  lessor 


brother  was  heir)  ahoidd^ye  m  a^^tibn  of  in>*' 
venant  agunst  the  prior,  fqit  the  coyeoant  is  to 
do  a  thing  which  is  annejced  to  the  chu>el» 
which  is  within  the  manor,'' ind.  id  annexed  to 
the  manor  as  it  is  there  said.  And  Fmchden 
related,  that  he  had  seen  it  adjudged,  that*  co- 
parceners made  partition  of  lanf  and  one  did 
covenant  with  the  other  to  acquit  him  of  suit 
which  was  due,  and  that  coparcener  to  whom 
the  covenant  was  made  did  alien,  and  the  suit 
was  arrear ;  and  the  feoffee  brought  a  writ  of 
covenant  against  the  coparcener  to  acauit  him 
of  the  suit ;  and  the  writ  was  maintainaole  not* 
withstanding  he  was  a  stranger  to  the  covenant, 
because  the  acquittal  fell  upon  the  land ;  but 
if  such  covenant  were  made  to  say  divine  ser- 
vice in  the  chapel  of  another,^  there  the  assig- 


lessee  makes  it  with  the  lessor. 

7*  It  was  resolved  that  the  assignee  *>  of 
the  assignee  should  have  an  action .  of  co- 
venant. So  of  the  executors  of  the  assignee; 
so  of  the  assignees  of  the  executors  or  ad- 
Bunistrators    of  every  assignee,  for   all   are 


inakes  it  with  the  lessee  should  on  the  other  nee  shall  not  have  an  action  of  covenant,  for 
side  be  bound  by  the  like  covenants  when  the  j  the  covenant  in  such  case  cannot  be  annexed 

the  cliapel,  because  the  chapel  doth  not  belong 
to  the  covenantee,  as  it  is  adjudged  in  2  H*  4, 
ejb." 

But  there  it  is  agreed,  that  if  the  covenant 
had  been  with  the  lord  of  the  manor  of  D^  and 
his  heirs  lords  of  the  manor  of  D.  and  the  in- 


comprised  within  this  word  ^auiffnees),  for  the  [habitants  therein,  the  covenant  shall  be  annexed 
same  right  which  was  in  the  testator  shall  go  to  the  manor,  and  there  the  terretenant  shall 
to  bis  executors  or  administrators,  as  if  a  man  have  the  action  without  pnviiy  of  blood.  Vide 
makes  a  warranty  to  one,  his  heirs  and  assigns,  i  29  £.  3 ;  48  &  30  £.  3, 14.  Simpkin  Simeon's 
the  assignee '  of  the  assignee  shall  vouch,  and  j  case,''  where  the  case  was,  that  the  Lady  Bar- 
es shall  the  heirs  of  the  assignee ;  the  same  |  dolf  by  deed  granted  a  ward  to  a  woman  who 
law  of  the  assignee  of  the  heirs  of  the  feoffee  married  Simp.  S.,  against  whom  the  Queen 
and  of  every  assignee.  3o  every  one  of  them  brought  a  writ  of  nght  of  ward,  and  they 
shall  have  a  writ  of  wahrantia  charta.  Vide  |  vou^ed  the  Lady  Bardolf,  and  afterwards  the 
14  E.  3;  Garr.  33;  38  £.  3,  21^;  36  E.  3;   wife  died,  by  which  the  chattel  real '  survived 


Garr.  1,;  13  £.  1 ;  Garr.  93;  19  E.  2;  Garr. 
85,  &c.,  for  the  same  which  was  in  the  ancestor 
shall  descend  to  the  heir  in  such  case,  without 
express  words  of  the  heirs  of  the  assignees. 

Observe,  reader,  your  old  books,  for  they  are 
the  foimtaina  out  of  which  these  resolutions 
issue,  but  perhaps  by  these  differences  the 


to  the  husband,  (and  resolved,  that  the  writ 
should  not  abate),  the  voucher  appeared  and 
said,  what  have  you  to  bind  me  to  warranty  ? 
The  husband  showed,  how  that  the  lady  granted 
to  his  wife  before  marriage  the  said  ward,  the 
vouchee  demanded  judgment  for  two  causes. 
1.  Because  no  word  of  warranty  was  in  the 


fountains  tliemsetves  will  be  made  more  clear !  deed ;  as  to  that  it  was  ac^udged,  that  this 
and  profitable  to  those  who'  wiU  make  use  of  word  (^ant)  ■  in  this  case  of  grant  of  a  ward 
them.  For  example "  in  42  E.  3,  3,  the  case  (being  a  chattel  real)  did  impart  in  itself  a 
is :— Grandfather,  father,  and  two  sons,  the  warranty. 

grandfather  was  seised  of  the  manor  of  D.,|  2.  Because  the  husband  was  not  assignee  to 
whereof  a  chapel  was  parcel,  a  prior  with  the .  the  wife  nor  privy.  As  to  that  it  was  ad- 
assent  of  his  convent  by  deed,  covenanted  for  j  judged  that  he  should  vouch  for  this  warranty 
him  and  his  successors  with  the  grandfather  >  implied  in  this  word  (orant),  is  in  case  of  a 


and  his  heirs,  that  he  and  his  convent  would 
sing  all  the  week  in  his  chapel,  parcel  of  the 
said  manor,  for  the  lords  of  the  said  manor  and 
his  servants,  &c. 

The  grandfather  did  enfeoff*  one  of  the  manor 
in  fee,  who  gave  it  the  younger  son  and  his 
wife  in  tail;  and  it  was  adjudged,  that  the 
\  in  tail,  as '  terretenants  (for  the  elder 


.chattel  real  so  annexed  to  the  land,  that  the 
husband  who  comes  to  it  by  act  in  law  and  not 
as  assignee,  should  toke  benefit  of  it.  But  it  is 
resolved  by  fVray,  Chief  Justice,  and  the  whole 
court,  that  the  word  {eonceui  or  defmi)  in  case 
of  freehold  or  inheritance*  doth  not  import 
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any  wammty.  1 1  H.  c.  41,  aoc  vide;  6  H.  4, 
12 ;  H.  4,  6,  1 ;  H.  6,  2,  25 ;  H.  8,  Covenant 
Br.  32,28;  H.  8;  Dyer,  28,  48;  E.  3,  22; 
F,  N.  B.  146,  c.  146  &  181 ;  9  Eliz. ;  Dyer, 
267;  26H.8,3;  5  H.  7,  18,  32  ;  H.  6, 32,  22; 
H.  6,  51 ;  18  H.  3 ;  Covenant,  30 ;  Old  N,  B. 
Covenant,  46 ;  H.  3,  4 ;  38  E.  3, 24,  See  the 
statute  of  32  H.  8,  c.  24,  34,'»  which  act  wa« 
reaolved  to  extend  to  covenants  which  touch 
or  concern  the  thing  demised,  and  not  to  col- 
lateral covenants. 


The  foDowing  are  the  subsequent  cases : — 
If  mortgagor  and  mortgagee  make  a  lease  in 
which  the  covenants  for  Uie  rent  and  repairs 
are  only  with  the  mortgagor  and  his  assigns, 
the  assignee  of  the  mortgagee  cannot  maintain 
an  action  for  the  breach  of  those  covenants, 
because  they  are  collateral  to  his  grantor's  in- 
terest in  the  land,  and  therefore  do  not  run 
with  It. 

If  tenant  for  a  term  of  years  lease  for  a  less 
term  and  assign  his  reversion,  and  the  assig- 
nee take  a  conveyance  of  the  fee,  by  which  his 
former  reversionary  interest  is  merged,  the  co- 
venants incident  to  that  reversionary  interest 
are  thereby  extinguished.  Webb  v.  RusselL 
3T.R.402.     July  1st,  1789. 

A  covenant  in  a  lease  that  the  lessee,  his  ex- 
ecutors and  administrators  shall  constantly  re- 
side upon  the  demised  premises  during  the  de- 
mise is  binding  on  the  assignee  of  the  lessee, 

??^Jj  ^®  ^  "^'  named.  Tatem  v.  Chaplin, 
2  H.  Blackstone,  133.     May  3rd,  1793. 

There  is  no  fraud  in  the  assignee  of  a  term 
assigning  over  his  interest  to  whom  he 
pleases,  with  a  view  to  get  rid  of  a  lease,  al- 
though such  person  neither  takes  actual  pos- 
session nor  receives  the  lease.  Vide  Odell  v. 
Wake,  3  Camp.  394;  Copeland  v,  Stephens, 
1  B.  &  A.  593. 

Qu<Bre.  If  the  replication  per  fraudem  by 
the  lessor  to  a  plea  of  assignment  in  such  a 
case  can  ever  be  good  ?  Certainly  not,  where 
the  party  assigning  derives  no  benefit  from  the 
premises.  Tajflor  v.  Shum,  1  B.  &  P.  21.  nth 
Majr,  1797. 

Copyhold  lands  mortgaged  in  fee  by  lease 
and  release  as  freehold  :  the  customary  heir  is 
bound  by  a  covenant  for  further  assurance; 
but  during  his  infancy  the  court  refused  to 
foreclose,  and  would  go  no  farther  than  direct- 
ing the  account,  and  that  in  default  of  payment 
the  plaintiffs  should  be  let  into  possession  and 
hold  and  enjoy  till  the  heir  should  attain  21, 
at  which  time  he  should  surrender;  and  a  day 
was  given  to  show  cause  against  the  decree. 
^nfier  v.  Boj/es,  4  Ves.  370*  Dec.  11,  and  21, 

In  a  lease  of  ground,  with  liberty  to  make  a 
watercourse  and  erect  a  miU  the  lessee  core- 


nanted  for  himself,  his  executors,  &«.,  and 
assigns,  not  to  hire  persons  to  work  in  the  n^ 
who  were  settled  in  other  parishes  with  a  parish 
certificate :  Held,  that  this  covenant  did  not 
run  with  the  land  or  bind  the  assignee  of  the 
lessee.  Mayor  of  Conglelon  r.  Paltison,  10 
East,  136.    July  1st,  1808. 

A  proviso  in  a  lease  for  21  years,  that  if 
either  of  the  parties  shall  be  desirous  to  de- 
termine it  in  7  or  14  years,  it  shall  be  lawful  for 
either  of  them,  his  executors  or  administrators 
so  to  do,  upon  twelve  months  notice  to  ^ 
other  of  them  his  heirs,  executors,  or  adminis- 
trators, extends,  by  reasonable  intendment,  to 
the  devisee  of  the  lessor  who  was  entitled  to 
the  rent  and  reversion.  Roe  v.  HagUf,  li 
East,  464.    June  27th,  1810. 

A  covenant  to  do  all  lawful  and  reasonable 
acts  for  further  assurance  includes  the  levying 
a  fine,  though  not  named. 

So  the  satisfjring  judgments  upon  a  cove- 
nant with  A.  and  his  heirs  to  do  all  lawful  and 
reasonable  acts  for  further  assurance  upon  re- 
quest, and  a  request  made  by  the  purchaser  in* 
his  life  to  levy  a  fine  and  neglect  so  to  do,  the 
ancestor  not  being  evicted  in  his  Hfetime,  but 
the  heir  being  evicted  afterwards,  the  heir  may 
maintain  an  action  upon  the  request  of  the  an- 
cestor and  refusal  made  to  him,  because  the 
ultimate  damage  had  not  accrued  in  the  life- 
time of  the  ancestor.  But  the  ancestor,  if  he 
had  pleased,  might  also  have  sued.  Per 
Mansfield,  C  3, 

j      Semble,  That  a  reauest  to  lev)'  a  fine  at  the 

jexpence  of   tha    condfsee    includes  a  virtual 

promise  to  pay  the  costs  of  a  writ  of  dedimu 

I  potestaiem  for  taking  the  acknowledgment  at 

!  the  conusor's  home,  he  not  Knng  in  town. 

King  v.  Jones,  6  Taunt.  418.    April  2Sth,  1814. 

Devise  to  the  use  of  H.J.  for  life  without 

impeachment  of  waste,  &c.,  remainder  to  the 

use  of  plaintiff  for  life,  with  power  to  make 

leases  for  two  or  three  lives,  &c.,  or  for  the 

term  of  21  years,  so  as  there  be  reserved  the 

best  rent  without  taking  any  sum  or  sams  of 

money  or  other  thing  for  or  in  lieu  of  a  fine ; 

and  if.  J,,  by  indenture  15th  October,  leased 

for  14  years,  to  be  computed,  as  to  the  meadow 

land  from  13th  Feb.  last,  the  pasture  from  2Slh 


March  last,  and  the  messuage  from  12th  May 


I  32  H.  8,  c.  34  ;  Moor,  159;  Cr.  Jac.  623  : 
2Bul.  281,282,  283;  1  Sand.  238,  239;  Cn 
Car.  26,  222;  1  Anders.  82;  2  Jones,  152  1 1 
Owen,  152;  Stile,  316,  317;  Co.  Lit.  2  6,  a. 


last,  under  a  yearly  rent  payable  to  lessor  «.» 
such  other  person  as  should  be  entitled  to  the 
freehold  and  inheritance  half  yearly,  on  11th 
Nov.  and  25th  March,  the  first  payment  to  be 
made  oh  11th  Nov.  next  ensuing;  and  lessee 
covenanted  with  lessor,  his  heirs  and  assagns, 
for  payment  to  lessor  and  such  other  peraon, 
&c.,  of  the  rent  at  the  days  and  times,  &c. 
Held,  that  the  lease  for  14  years  was  wairanted 
by  the  power  to  lease  for  21  j'earp;  and  tlial 
the  reservation  of  the  iirst  naif  year's  wot, 
payable  at  the  end  of  27  days,  was  not  taking  » 
sum  of  money  for  a  fine  being  in  consi^^liSm 
of  a  preceding  occupation;  and  that  P,  C.  N., 
after  the  death  of  H  J^  was  an  assignee  vikhitt 
Stat.  32,  H.  8,  c.  34,  and  might  maintab  eove- 
nant  against  the  lessee  for  rent  anear  Mft»  the 
death  of  H.  J,  and  during  the  contiiiuance  of 
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the  term.  Isherwood  v.  OUthuw,  3  M.  &  S. 
382,  Jan.  23rd,  1815. 

Where  J,  B,,  beixig  seised  in  fee,  conveyed 
to  defendant  and  T.  J.,  their  heirs  and  assigns, 
to  the  use  ihat  J,B.,  his  heirs  and  assigns, 
might  have  and  take  to  his  use  a  rent  certain  to 
be  issuing  out  of  the  premises,  and  subject 
to  the  said  rent  to  the  use  of  defendant,  his 
heirs  and  assigns,  and  defendant  covenanted 
with  J.  B,,  his  heirs  and  assigns,  to  pay  to  him, 
his  heirs  and  assigns,  the  said  rent,  and  to 
build  within  one  year  one  or  more  messuages 
on  the. premises,  tor  better  securing  the  smd 
rent,  and  /,  JB.  within  one  year  demised  the 
said  rent  to  plaintiffs  for  1,000  years.  Held, 
that  covenant  would  not  lie  for  the  plaintiffs 
for  nonpayment  of  the  rent,  or  for  not  ouilding 
the  messuages,  for  the  covenant  was  personal  to 
J.  B.  MUnes  v.  Branek,  5  M.  &  S.  417.  Nov. 
15th,  1816. 

Assignees  of  a  bankrupt  lessee,  though  by 
accepting  the  lease  they  discharge  the  bank- 
rupt from  any  claim  upon  him  for  rent,  may 
assign  the  lease  to  an  insolvent  person,  to  ex- 
onerate themselves  from  future  clums  for  rent. 
Onslow  v.  Corrie,  2  Madd.  230.  8th  &  18th 
Nov.  1817. 

Covenant  will  lie  by  the  assignee  of  the  re- 
version of  part  of  the  demised  premises  against 
the  lessee  for  not  repairing.  Twynam  v.  Pickard, 
jun.  2  B.  &  Aid.  105.    Nov.  6,  1818. 

Where  A,  being  possessed  of  certain  premises 
for  a  term  of  years,  assigned  part  of  them  over 
to  fi.  Jor  the  residue  of  his  term,  with  a  cove- 
naot  fior  auiet  enjoyment,  ^fid  B.  afterwards 
assigned  tnem  over  to  C.  Held,  that  C.  hav- 
ing been  evicted  by  J.  S.,  the  lessor  of  A.,  pre- 
viously to  the  assignment  to  B.,  might  main- 
tain an  action  against  il.  upon  the  covenant  for 
quiet  enjojrment,  on  the  ground  that  there  was 
a  priority  of  estate  between  A.  and  C.  Camp- 
bell V.  Lewis,  3  B.  &  A.  392.     Feb.  4.  1820. 

A  covenant  to  insure  against  fire— premises 
situated  within  the  weekly  bills  of  mortality 
mentioned  in  14  G.  3,  c.  78,  is  a  covenant  that 
runs  with  the  land.  Vernon  v.  Smith,  5  B.  & 
A.  1.    Oct.  20,  1821. 

A.  being  seised  in  fee  of  a  mill  and  of  certain 
lands,  granted  a  lease  of  the  latter  for  years, 
the  lessee  yielding  and  paying  to  the  lessor,  his 
heirs  and  assigns,  certam  rents,  and  doing 
certain  suits  and  services ;  and  also  doing  suit 
to  the  mill  of  the  lessor,  his  heir  and  assigns, 
by  grinding  all  such  com  there  as  should  grow 
upon  the  demised  premises,  and  the  lessor  after- 
wards devised  the  mill  and  the  reversion  of  the 
demiiied  premises  to  the  same  person :  Held,ih9t 
the  reversion  of  the  suit  to  the  mill  was  in  the 
nature  of  a  rent,  and  that  the  implied  covenantto 
reader  it  resulting  from  the  readendum,  was  a 
covenant  that  ran  with  the  land  as  long  as  the 
ownership  of  the  mill  and  the  demised  premises 
belonged  to  the  same  person,  and  consequently, 
that  the  assignee  of  the  lessor  might  take  ad- 
vantage of  it  V^jan  v.  Arthur,  1  B.  &  C. 
415,  H.T.  1S23. 

Where  a  l«Me  of  an  undivided  third  part  of 
certam  snttcf  contained  a  recital  of  an  agree- 


ment made  by  the  lessee  with  ihe  lessor,  and 
the  owners  of'^the  other  two-tbirds,  for  pulling 
down  an  old  smelting  mill,  and  building  an- 
other of  larger  dimensions,  and  the  lease  con- 
tained a  covenant  to  keep  such  new  mill  in 
repair,  and  so  leave  it  at  the  expiration  of  the 
term,  but  did  not  contain  a  covenant  to  build  it : 
Held,  that  such  a  covenant  was  to  be  implied, 
and  that  the  lessor  of  the  one-third  might  sue 
upon  it  in  respect  of  his  interest. 

The  lease  contained  a  demise  of  all  miner 
and  minerals  then  opened  or  discovered,  or 
which  might  during  the  term  be  opened  or  dis- 
covered, in  or  under  certain  moors  and  waste 
lands,  and  also  all  smelting  mills  then  standing 
upon  the  said  lands,  with  full  liberty  to  sink 
shafts  there,  and  to  build  thereon  anv  mills  or 
other  buildings  requisite  for  working  the  mines ; 
habendum,  the  said  demised  premises  with  the 
appurtenances  for  21  years.  The  lessor  after- 
wards granted  his  reversion  of  and  in  the  said- 
demised  premises  with  the  appurtenances,  to 
G.  B.,  who  by  will  devised  the  same  to  the 
plaintiffs  :  Held,  that  the  covenant  to  build  the 
new  smelting  mill  tended  to  the  support  and 
maintenance  of  the  thing  demised,  and  that 
the  assignee  of  the  reversion  might  therefore 
sue  upon  it.  Samson  and  another  v.  Easterhy, 
9B.  &C.  505.     May  26,  1829. 

In  an  indenture  of  lease  the  lessee  cove- 
nanted with  the  lessor,  his  heirs  and  assigns,. 
to  indemnify  the  overseers  for  the  time  being 
of  the  parish  in  which  the  premises  demised' 
were  situate  from  all  costs  and  charges  by 
reason  of  the  lessees  taking  an  apprentice  or 
servant  who  should  thereby  gain  a  settlement 
within,  or  become  chargeable  to  the  parish. 
Held,  to  be  a  valid  covenant,  although  it  was 
objected  that  it  was  unreasonable  in  restraint  of 
trade  and  contrary  to  the  policy  of  the  poor 
laws.  Held,  also,  that  the  action  was  well 
brought  by  the  executors  of  the  lessor,  as  the 
covenant  was  an  express  covenant  with  him- 
personally,  and  did  not  run  with  the  land. 
WaUh  V.  Fussell,  3  Moor  &  P.  457.  July  8tb^ 
1829. 

A  proviso  in  a  lease,  giving  power  of  re- 
entry if  the  tenant  make  default  in  perform- 
ance of  any  of  the  clauses  by  the  space  of  30 
days  after  notice,  does  not  apply  to  the  breach  of 
a  covenant  not  to  allow  alterations  in  the  pre- 
mises, or  permit  new  buildings  to  be  made 
upon  them  without  permission ;  and  an  under- 
tenant having  erected  a  portico  contrary  to  the 
covenant,  and  notice  having  been  given  to  him 
to  replace  the  premises  in  their  former  state 
which  he  neglected  to  do  for  30  days  \  Heldr 
that  no  forfeiture  was  incurred. 

Premises  being  demised  and  underlet,  the 
first  tenant  surrendered  his  lease  and  took  a 
new  one  with  similar  covenants.  The  under- 
tenant continued  in  possession,  and  never  sur- 
rendered. Qiugre,  whether  special  covenant* 
in  the  new  lease,  co-extensive  with  those  in  the 
old,  (as  not  to  erect  new  buildings  without 
leave,)  could  be  enforced  by  the  head  landlord 
against  such  under-tenant,  as  "  duties  re- 
served "  by  the  second  lease  mthin  4  G.  2,  c> 
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38» «.  6.  Do«  (f.  Polk  V.  IfareJkefd,  I  B.  &  Ad. 
715.   Jan  14th,  1831. 

The  Monmoathshire  Canal  Act  provided 
that  upon  auxiliary  railroads  made  by  private 
individuals  under  the  authority  of  the  actj  the 
tolls  should  not  exceed  the  rate  charged  by  the 
canal  company,  which  for  the  articles  of  time- 
atone  and  iron-stone  was  restricted  to  2)€2.  a 
ton  per  mile  ;  and  it  also  empowered  the  canal 
company  by  agreement  with  the  landowners, 
itself  to  construct  auxiliary  railroads  on  which 
tolls  not  exceeding  5d.  a  ton  per  mile  might  be 
charged.  Certain  landowners  and  owners  of  iron 
works,  and  among  others,  the  lessee  of  the 
Beaufort  works,  formed  a  joint-stock  company, 
and  under  the  powers  given  by  the  act,  con- 
structed a  railroad  connecting  a  lime  quarry, 
called  the  Trevil  Quarry,  with  the  sevei-al  iron 
works  and  with  the  railroads  of  the  canal  com- 
pany. In  the  partnership -deed  of  the  railroad 
company,  the  lessees  of  the  Beaufort  works 
covenanted  for  themselves,  their  heirs,  execu- 
tors, adminiatrators,  and  assigns,  with  the 
other  shareholders,  their  executors,  administra- 
tors, or  assigns,  so  long  as  the  covenantors, 
their  executors,  administrators,  or  assigns 
should  occupy  the  Beaufort  works,  to  procure 
all  the  limestone  used  in  the  said  works  from 
the  Trevil  Quarry,  and  to  convey  all  such  lime- 
stone, and  also  all  the  iron-stone  from  the 
mines  to  the  said  works  along  the  Trevil  Rail- 
road, and  to  pay  a  toll  of  5d.  per  ton  per  mile 
for  the  same. 

Upon  a  bill  filed  by  the  shareholders  of  the 
railroad  to  enforce  this  covenant,  against  a 
person  who  had  purchased  the  Beaufort  works, 
with  notice  of  the  partnership-deed :  Held,  1st, 
That  the  covenant  did  not  run  with  the  land 
•o  as  to  bind  assignees  at  law;  and  that  a 
court  of  equity  would  not,  by  holding  the  con- 
science of  the  purchaser  to  be  affected  by  the 
notice,  give  the  covenant  a  more  extensive 
operation  than  the  law  allowed  to  it:  2ndly, 
That  the  covenant  securing  a  toll  of  Sd,  a  ton 
per  mile  to  the  shareholders  of  the  Trevil  Rail- 
road, was  a  fraud  upon  the  canal  company  and 
the  legislature,  and  therefore  ought  not  to  be 
soeciBcally  enforced  by  injunction.  KeppH  v. 
Bailey,  2  M.  &  K.  517.  Jan.  18,  20,  21,  29, 
1834. 

The  surrenderee  of  a  copyhold  is  an  assignee 
of  a  reversion  within  the  statute  of  32  H.  8,  c. 
34,  and  may  maintain  an  action  of  covenant 
upon  a  lease  made  by  his  surrenderer,  and  the 
defendant  in  such  action  cannot  protect  him- 
self by  alleging  the  invalidity  of  the  lease. 
IVhittoa  V.  Peacock,  3  M.  &  K.  325.  March 
17,  and  May  23,  1834. 

The  assignee  of  a  lease  is  hable  for  breach  of 
a  covenant  to  repair,  committed  during  his  own 
possession,  though  he  may  have  assigned  the 
ptemises  before  the  action  was  commenced. 
Harley  r.  Ktnp,  5  Tyr.  692,  E.  T.  1835. 

T.  M.  demised  premises  to  the  defendant, 
•nbject  to  a  covenant  not  to  ftU,  stub  up,  lop, 
or  top  the  timber  trees,  excepted  out  of  the 
demise ;  a  breach  of  this  covenant  having  been 
committed  in  his  li^Btime :  Held,  that  his  exe* 


ciltor  coidd  mtl&tiin  eofenant  agansfc  the 
lessor.  Raymond  v.  Fitck,  5  T^r.  9B5^  T.  T. 
1835. 

It  wee  agreed  between  A.  undE^  (lliekeKet 
of  the  r.  Theatre,)  attd  the  phdndff,  that  io 
consideration  of  313/.  paid  by  thepluntiff  to  A. 
Sc  E.,  they  would  pay  to  the  plaintiff  S6(W.  on 
the  31at  Dec.»  1834,  if  all  of  them  and  one 
B.  F.  shoidd  be  living  on  any  part  of  that  day ; 
that  the  plaintiff  ahoold  till  that  day,  if  all  of 
them.  A,  iS.»  the  plaintiff,  and  B*  F.  sbonld  so 
long  live,  or  so  long  daring  the  same  period  as 
all  of  them  should  live,  have  the  free  vae  of 
two  private  boxes  in  the  F.  llieatre ;  ihat  if  all 
of  them.  A,  E.,  the  pUuntiff,  and  B.  P.,  ahoold 
be  living  on  any  part  of  the  31st  Dec,  1B34, 
the  plaintiff  should  pay  nothing  for  the  nae  of 
the  Doxes ;  but,  if  either  of  them  should  die  be- 
fore that  day,  the  plaintiff  should  make  tncfa 
compensation  for  tne  use  of  the  two  boxes  diik'- 
ing  the  time  he  should  hare  been  entitled 
thereto  as  should  be  just  abd  reaaowaWe. 
Held,  that  this  was  a  mere  personal  covenant 
by  A,  and  E.  with  the  plaintiff,  and  thereliNe 
not  binding,  as  to  the  use  of  the  boxes,  on  an 
assignee  of  the  theatre.  FHffkt  v.  Glonop,  2 
Scott,  220.   June  9th,  1835. 

A  mortgme,  after  default  in  payment  by  tiie 
mortgagor,  has,  if  he  tlunks  proper  to  exercise 
then,  the  same  rights  agunst  a  tenant  by  kase 
granted  before  the  mortgage  a?  the  mortjgagor 
had,  and  ma^*  take  his  remedy  on  such  lease  as 
assignee  of  the  reversion.  If  the  lease  was 
made  by  the  mortgagor  subseqaenlly  to  the 
mortgage,  the  mortgagee  ma^  treat  the  tenant 
as  a  trespasser,  but  cannot  distrain  or  ene  for 
rent,  unless  he  has  accepted  tent  from  the 
tenant,  or  has  given  him  notice  to  pay  tent, 
and  the  tenant  has  acquiesced. 

A  deed  to  lead  the  useft  of  a  recovery,  after 
redting  that  the  premises  were  to  be  conveyed 
for  the  purpose,  among  others,  of  aecutmg 
payment  of  800/.  advanced  by  J.  H.  to  M.  B. 
tenant  in  tul  in  remainder,  declared  the  uses 
as  follows: — To  H.  and  I«.|  their  executors, 
&c.,  for  1000  years,  to  commence  from  the  day 
before  the  date,  &c.,  in  trust,  (eabject  to  the 
powers,  &c.,  after  mentionecC)  upon  nonpay- 
ment of  the  6001.  and  interest,  to  sell  or  mort- 
gage, and  pay  that  sum  to  /.  H.,  nnd  fiwoi  and 
after  the  determination  of  that  tenn  and  eubieet 
meantime  thereto  and  to  the  tmata  thereof,  to 
E.  R.,  mother  of  Af.  A.,  for  life ;  fenainder  to 
T.  L.,  hia  executors,  &c.,  for  3000  yena,  to 
commence  from  the  day  of  tiie  decease  of  E.  R, 
in  trust  to  levy  and  repay  audi  earn  ne  17.  it 
should  during  her  life  pay  to  J.  H.  for  ftitennt 
on  the  800/.,  and  to  saflfbr  the  person  flaxt  in 
remainder  or  reversion  estpectant  on  the  iirst 
term  to  receive  the  remdue  of  rents  not  applied 
in  executing  the  trust  of  &e  latter  term :  i*» 
mainder,  and  in  the  meantime  anlject  llienis^ 
to  such  uses  bb  M,  R,  should  appoint^  and  in 
default  of  appointment,  to  him  for  life ;  w^nmiu* 
ders  to  his  sons  and  to  his  dbughten  in  tail ; 
remainder  over. 

A  po#er  wlM  then  resst^  to  JUIL 4o de- 
the  ptemisss  for  tan  jmn  fiMPtin  ^tm 
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of  tlM  deed,  or  seven  yean  from  tbe  day  of  her 
deceaee,  roBerving  the  best  rent,  &c.  E,  fi.  de- 
mised the  premiaes  to  a  tenant  for  seven  years 
from  the  day  of  her  deoease,  reserving  rent  to 
M,  R,  or  the  person  for  tbe  time  being  entitled 
to  the  freehcdd  or  inheritance  of  the  premises 
immediately  expectant  on  tbe  decease  of  E.  K 
She  died  and  the  lessee  entered.  M.  R,  died 
shortly  afterwards,  and  left  a  daughter ;  after- 
wards tbe  trustees  of  the  terms  of  1000  and  2000 
years  asaigned  them  to  J,  H„  default  having 
been  made  in  the  payment  of  his  800/. 

MM,  that  the  seven  years  lease  granted  by 
E.  R,  bang  made  under  a  power  created  by  the 
deed  of  uses,  must  he  deemed  contemporaneous 
with  the  term  of  1000  years  created  bv  the 
flame  deed,  and  binding  on  the  trustees  of  that 
term  who  were  j>arties  to  the  deed,  so  that  they 
conhi  not  disturb  the  possession.  That  the 
tnisleee  of  that  term,  though  not  *'  entitled  to 
the  freehold  or  inheritance,"  were  the  rever- 
nooeis  entitled  to  the  rent  reserved  by  the 
leaae,  and  consequently,  that  their  assignee 
might  distrain  for  it. 

And  this  although  an  ejectment  had  been 
brought  against  the  lessee  on  the  demises, 
amongst  others,  of  the  last  mentioned  trustees, 
{laid  previously  to  their  assignment  to  /.  H.,) 
there  having  been  no  judgment  nor  any  actual 
eviction  of  the  lessee.  Rogers  v.  Hwnphrey,  4  j 
A.  &  £.  299.    Nov.  23rd,  1835.  • 

A  lease  of  lands,  &c.,  by  A,  to  B.  contained 
a  general  covenant  bv  B,  to  repair,  and  a  fur-  \ 
tker  covenant  that  A.  might,  give  notice  to  B, 
of  all  defects  and  want  of  ly^pair,  and  if  B,  did 
not  repair  the  said  defects  within  two  monUw, 
A,  might  enter  and  do  the  repairs  himself,  the 
e9q)ence  of  which  JB.  was  to  repay  at  the  time  of 
paying  his  next  rent,  and  if  he  did  not  do  so, 

A,  might  distrain  on  him  for  the  expense  as  in 
ease  of  rent  in  arrear.  There  was  also  a  power 
to  ii.  to  re-enter  upon  breach  of  any  covenant. 
The  premises  being  out  of  repair,  A.  gave  B. 
notice  to  repair  within  six  months,  and  that  if 

B.  did  not  repair  within  that  time,  he  would 
perform  the  repairs  and  charge  B.  with  the  ex- 
pence.  The  premises  were  not  repaired  within 
the  six  months.  During  that  time  a  negociation 
was  entered  into  by  A.  and  B.  and  after  the  ex- 
piration of  the  six  months,  A»  gave  B>  notice, 
that  if  he  did  not  agree  to  certain  terms  in  three 
daysy  A.  would  hold  him  to  the  covenant  in  his 
leaae;.B.  did  not  agree. 

Heidi  that  A*  could  not  recover  in  judgment 
for  a  forfeiture,  he  having  elected  to  perform 
tile  raMura,  and  distrain  on  B.  for  the  expense, 
9mA  the  general  power  to  re-enter  not  being 
TBvived  t^  the  three  days'  notice. 

Sembht  that  where  a  power  of  recently  for 
bnftch  of  covenant  is  reserved  in  a  lease,  and 
the  reverMon  descends  to  co-partners  at  oom- 
meii  law,  one  alone  cannot  maintain  ejectment 
for  breach  of  the  covenant.  Doe  d»  De  BwCyen^ 
V.  Lemis,  5  A.  &  £.  277.  June  2, 1836. 

Lands-  held  under  letters  patent  from  tbe 
Duchy  of  Cornwall,  for  a  term  detemunable 
cm  Ite'dath  of  three  parties  named  thevein, 
llbr  6&i  years  if  the cwUti que mu 


^onld  so  long  live,  with  a  covenant  on  the  part 
of  the  lessor,  ms  executors,  &c.  in  case  of  the 
death  of  those  parties  during  the  term  by  the 
indenture  granted,  to  "  apply  for,  and  do  his 
and  their  utmost  endeavours  to  procure  a  re* 
newal  or  renewals  of  such  letters  patent  for 
another  life  or  lives,  so  as  the  lessees,  their  exe- 
cutors, &c.  might  hold  and  enjoy  the  premises 
for  the  whole  term,  subject  only  to  tne  rents 
and  covenants  in  the  indenture  mentioned,  and 
without  being  compelled,  or  compellable,  or 
liaUe  to  pay  any  part  of  tbe  fine  or  fines  that 
should  be  paid  on  such  renewal."  Two  of  the 
lives  having  dropped,  the  grantee  of  the  letters 
patent  applied  for  a  renewal.  Tlie  Duchy  de- 
manded for  snch  renewal  a  fine,  which  was 
found  by  a  special  verdict  to  have  been  a  rea- 
sonable fine,.if  such  fine  ought  to  be  calculated 
on  the  annual  value  of  the  premises  taken  at 
rack-rent,  two  and  a  half  and  three  years* 
value :  Held,  that  this  was  a  proper  mode  of 
valuation,  and  the  fine  not  unreasonable ;  and 
that  the  lessor,  having  declined  to  pay  such 
fine,  had  failed  to  perform  his  covenant  to  do 
his  utmost  oideavours  to  procure  a  renewal  of 
his  letters  patent. 

Held,  also,  that  the  above  was  a  covenant 
running  with  the  land. 

And  that  the  fact  of  the  plaintiff  being  assig- 
nee only  of  a  part  of  the  interest  created  by  the 
lease,  did  not  preclude  him  from  suing  for  and 
recovering  damages  in  respect  of  the  breach  of 
covenant.  Sinquon  v.  Clayton,  6  Scott,  4d9* 
June  13,  1838. 

See  also  Steward  v.  fVolperidge,  9  Bing.  60, 
2  Moo.  &  Sc.  76. ;  Doe  d.  Calvert  v.  Reid,  10 
B.  &  C.  849 ;  Burnett  v.  Lynch,  5  B.  &  C. 
589;  8  D.  &  R.-368  ;  Jourdain  v.  Wilson,  4 
B.  Sc  Aid.  266  ;  Grey  v.  Cuthbertson,  4  Doug, 
351 ;  2  Chit.  482 ;  Holford  v.  Hatch,  1  Doug. 
183  i  Milnes  v.  BraiicA,  5  M.  &  S.  411  ;  Col- 
leeon  v.  Lettsom,  6  Taunt.  224  ;  2  Marsh.  1 ; 
Stokes  V.  Rmssell,  3  T.  R.  678. 


ANNUAL  MEETING  OF  THE  UNITED 
LAW  CLERKS*  SOCIETY. 

The  14th  Anniversary  Dinner  of  this  society 
took  place  on  Tuesday  the  16th  June,  at  the 
Crown  and  Anchor,  Strand.  The  Hon.  Mr. 
Baron  Piatt  presided,  and  was  supported  by 
many  enunent  members  of  the  profes^sion. 

Amongst  the  barristers  we  observed  : — Mr. 
T.  C.  Anatey,  Mr.  Bovill,  Mr-  Carden,  Mr.  C. 
Clark,  Mr.  Forteacue,  Mr.  £.  James,  Mr.  J.  B. 
Kirby,  Mr.  Maynard,  Mr.  H.  Merivale,  Mr, 
Phipson,  Mr.  E.  R.  Seymour,  Mr.  R.  C.  Sew- 
eU,  -Mr.  Steere,  Mr.  Wallinger,  Mr.  T.  Web- 
ster, Mr.  P.  Wilmot,  and  Mr.  Cancellor,  one 
of  the  Masters  of  the  Common  Pleas. 

Tbe  muster  of  solicitors  was  unusually  strong. 
Amongst  others  were, — Mr.  Bigg,  (one  of  the 
truateea),  Mr.  J.  Bird,  Mr.  Boys,  Mr.  M.  Clay- 
ton, Mr.  C.  M.  Collett,  Mr.  Collisson,  Mr^  Co- 
verdale,  Mr.  G.  Cox,  Mr.  W.  Dimes,  Mr.  A. 
Dobie,  Mr.  Few,  Mr.  L.  Freeman,  Mr.  Gedye, 
Mr.  M.  H.  Gxngors,  Mr.  T.  Harvey,  Mr. 
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Hepburn,  Mr.  Husbaad,  Mr.  B.  W.  Hutch- 
inson, Mr.  J.  O.  Jones,  Mr.  Lucena,  Mr. 
M'Leod,  Mr.  Maugham,  Mr.  Watson,  Mr. 
J.  PhUpot,  Mr.  H.  F.  Richardson,  Mr.  J. 
Rose,  Mr.  Scadding,  Mr.  Sweeting,  Mr.  E. 
Walmisley,  Mr.  J.  W.  Walsh,  Mr.  Wameford, 
Mr.  Wathen,  Mr.  J.  Watson,  Mr.  W.  H.  Wal^ 
son,  Mr.  Wcstraacott,  Mr.  Westwood,  and  Mr. 
J.  P.  Wingfield. 

The  usual  loyal  toasts  were  introduced  by  the 
learned  Baron,  with  emphatic  and  appropriate 
addresses.  In  proposing  the  health  of  Prince 
Albert,  the  chairman  stated,  that  he  had  looked 
at  the  report  to  see  if  his  royal  highness  was 
amongst  the  society's  patrons,  knowing  that 
his  aid  was  never  withheld  where  wanted.  He 
did  not  find  the  prince's  name  there,  but  as  he 
was  now  a  bencher  of  Lincoln's  Inn,  he  must 
be  numbered  amongst  the  patrons  of  the  insti- 
tution. The  learned  baron  mentioned  two  in- 
stances of  the  prince's  great  liberality  to  a 
kindred  society,  and  he  doubted  not  he  would 
become  a  patron  of  the  law  clerks.  His  pro- 
fessional sympathies  would  be  excited  on  being 
informed  of  the  praiseworthy  objects  of  this 
society,  and  he  would,  no  doubt,  give  it  his 
countenance,  if  application  were  made  to  him 
through  the  proper  channel. 

The  report  of  the  society  was  then  read  by 
the  secretary.* 


were  gratefol  for  that  support.  He  acreed 
with  the  learned  baron  in  bis  statenaeot  of  the 
very  faithful  way  in  which  law  clerks  generally 
discharged  their  duties.  In  his  office  he  had  an 
opportunitv  of  seeing  this.  He  found  them 
zealous  ana  generally  very  discreet.  Sometixnes. 
indeed,  the  ktter  quality  might  be  overbalaneea 
by  the  former,  but  this  arose  from  a  good  mo- 
tive— an  earnest  desire  to  serve  well  their  em- 
ployers. 

Mr.  Fortescue  returned  thanks  in  an  able  ad- 
dress, stating  that  the  support  of  the  profession 
was  given  most  willingly.  He  observed  upon 
the  fact  that  one  or  two  of  the  Inns  of  Court 
had  not  become  patrons,  but  he  doubted  xKit 
the^  would  ultimately  assist  the  good  cause  ii> 
which  they  were  engaged. 

"  The  Bench,  the  Bar,  and  the  Profesekm  " 
was  proposed  by  Mr.  A,  Dobie,  who  made 
several  aole  remarks  on  the  respective  duties  of 
the  several  branches  of  the  profession. 

Mr.  Edwin  James  returned  thanks  in  a  very 
eloquent  address.  He  observed  upon  the  dis- 
tinguished reputation  held  by  the  profession  in 
this  counti*}'.  In  speaking  of  the  nigh  charac- 
ter of  its  judges,  he  observed  that  it  was  not 
sufficient  that  the  law  should  be  feared,  it 
must  also  be  loved.  Severity  alone  would  not 
prevent  oflfence.  The  learned  baron  in  admi* 
nistering  the  law  never  forgot  that  mercy  must 
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Clerks  Society,"  the  learned  Baron  stated  that 
the  position  of  a  law  clerk  was  one  of  great 
trust :  on  his  integrity  and  strict  attention  to 
business  much  depended  not  only  of  the  in- 
terests of  the  profession,  but  of  the  public  at 
large.  His  faithfulness  must  be  known  to  every 
one  then  present.  Considering  the  great  trust 
reposed  in  him,  how  seldom  it  lyas  that  the  con- 
fidence was  betrayed.  He  rejoiced  to  see  that 
the  bench,  the  bar,  and  the  solicitors  came  to 
the  support  of  such  a  society,  formed  for  the 
assistance  of  their  clerks  when  overtaken  by 
sickness,  old  age,  or  death.  There  was  quite 
enough  wealth  in  the  profession  to  do  all  ne- 
cessary good.  The  learned  baron  kindly  men- 
tioned his  own  clerk  who  had  served  him  be- 
tween 30  and  40  years,  and  he  was  bound  to 
sav  that  he  had  always  found  that  clerk  a  faith- 
ful friend.  The  fund  of  the  society  during  the 
last  year,  it  appeared,  had  heavier  calls  upon  it 
than  it  had  ever  before  experienced,  yet  the 
liberahty  of  the  profession  had  enabled  it  to 
satisfy  every  claim,  and  to  invest  a  larger  sur- 
plus than  before.  The  learned  judge  stated  he 
would  assist  the  society  to  the  best  of  his 
ability,  and  he  trusted  all  present  would  do  the 
same. 

Mr.  Phipson  ably  returned  thanks  on  behalf 
of  the  society. 

Master  CanceUor  proposed  the  health  of  the 
Lord  Chancellor,  Lord  Cottenhara,  and  the 
other  patrons  of  the  society.  Ho  was  much 
pleased  at  the  support  aflforded  by  the  profes- 
sion, which  had  enlarged  the  socie^'s  means 
of  doing  good.     He  was  certain  tbe  members 

•  This  report  will  be  found  at  p-  273,  poH. 


added  lustre  to  its  bright  character  by  lending 
its  influence  in  promoting  the  interest  of  socie- 
tiea  like  the  present.  The  learned  ffentlemait 
stated,  that  in  returning  thanks  for  the  bar,  he 
could  not  forget  tlmt  within  those  walls  meet- 
ings were  annually  held  to  commemorate  the 
exertions  of  Lord  Erskine,  the  greatest  advocate 
of  English  law. 

"  The  Health  of  the  Honorary  Stewards  " 
was  proposed  by  Mr.  James  Husband,  and  re* 
sponded  to  by  Mr.  E.  S,  Westmacott. 

Mr.  Steere  proposed  "The  Health  of  the 
Trustees,"  ana  made  several  appropriate  re- 
marks on  the  usefulness  of  the  society. 

Mr.  E.  S.  Biffff,  one  of  the  trustees,  in  re- 
turning thanks,  stated  that  at  the  foundation 
of  this  society  it  was  thought  it  had  undertaken 
more  than  it  could  accomplish ;  but  he,  with 
others,  thought  difierently.  Support  came 
slowly  at  first,  but  at  last  their  early  expecta- 
tions were  fully  realized,  and  it  was  found  that 
instead  of  being  wrong  they  were  quite  righL 
The  society  was  not  thwaited  by  little  obstadi'Sv 
but  knowing  that  perseverance  will  accomplish 
all  things  in  a  good  cause,  the  society  had  per- 
severed, and  prosperity  had  been  the  reward. 
llie  exertions  of  the  learned  judge  and  hisbre> 
thren  had  contributed  not  a  little  to  that  pros- 
perity. It  had  placed  an  increased  burthen  on 
the  shoulders  of  himself  and  his  co-trustee  Mr. 
Fose,  but  they  did  not  object  to  it,  indeed  tbcw 
hoped  that  the  exertions  of  the  members  would 
be  so  successful  that  their  trustee^  would  have 
to  stagger  under  the  weight  of  the  load  they 
impoaea  upon  them. 

Mr.  W.  Bwill  proposed  the  health  of  the 
chairman^  and  adverted  to  ^e  tiaj^  allusion 
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made  hj  Mr.  Baron  Aldenon,  laet  year,  who 
in  appomting  tbe  present  chairman,  his  execu- 
tor, to  preside  fbr  him  on  this  occasion,  stated 
Aat  he  would  no  doubt  be  able  to  render  a 
f^ood  account.  This  had  been  fully  Terified  by 
Sie  donations  announced,  which  amounted  to 
487/. 

The  learned  Baron  returned  thanks,  stating, 
that  until  his  visit  last  year  he  was  not  aware 
of  the  objects  of  the  society.  The  result  of 
that  visit  had  been  to  wed  him  to  the  institu- 
tion. His  learned  brother  Alderson  expressed 
a  hope,  that  as  his  executor  he  would  take  out 
probate.  He  agreed  to  do  so,  and  was  anxious 
that  his  accounts  should  prove  satisfactory. 
The  members  of  the  profession  around  him  had 
assembled  of  their  own  free  accord.  They  had 
assembled  to  promote  and  extend  the  objects 
of  the  society.  He  thought  the  result  of  the 
meeting  would  be  satisfactory  to  the  patrons 
and  members.  The  accounts  were  even  more 
satisfactory  than  last  year.  He  was  happv  to 
say,  that  he  had  applied  to  his  brother  lirle, 
who  had  consented  to  preside  at  the  next  an- 
niversaiT. 

The  donations  ultimately  exceeded  500/. 


THE  society's   FOURTEENTH  ANNUAL  KE- 

ponT. 

It  has  hitherto  been  the  ])leasing  duty  of  the 
committee  to  report  favourably  of  the  progress 
of  the  society,  and  they  are  happy  to  state,  that 
the  year  just  past  has  not  been  less  prosperous 
than  anv  which  has  preceded  it.  The  claims 
made  smce  the  last  anniversary  have  been 
numerous^  and  in  meeting  them,  a  much  larger 
sum  than  usual  has  been  required,  yet  every 
demand  has  been  fully  satisfied,  and  a  larger 
addition  made  to  the  capital  of  the  principal 
fund  than  in  any  preceding  year. 

The  chief  expenditure  of  the  society  arises 
from  the  pecuniary  assistance  which  it  affords 
(out  of  the  general  fund)  to  its  members  in 
sickness,  superannuation,  and  death.  The 
number  of  claimants  on  the  first  account  has 
been  eighteen.  Though  this  number  is  much 
less  than  the  year  preceding,  a  larger  proportion 
than  usual  were  cases  of  long-continued  illness, 
whereby  the  expenditure  has  considerably  ex- 
ceeded that  of  the  year  before.  The  amount 
expended  has  been  228/.  16*.  6(/.,  which  added 
to  the  disbursements  of  previous  years,  makes 
the  total  sum  thus  expended  1,217/*  17«- 

It  is  with  regret  that  the  commiUee  report, 
that  smce  the  last  meeting  two  members  have, 

S  severe  indisposition,  been  rendered  incapa- 
f  of  following  any  employment,  and  are  now 
receiving  the  allowance  granted  on  superannu* 
ation. 

In  one  case  the  member  has  been  incapaci- 
tated by  long-continued  nervous  disease;  in 
the  other,  by  insiinity ;  each  of  them  is  now  in 
receipt  of  a  weekly  pa^Trient,  amounting  yearly 
lo  31/.  4s.  lb  almost  all  similar  institutions, 
tbe  riffhVto  receive  this  allOtrance  is  dependent 
on  t£  Vigti  of  tHe  member,  and  rareiy  com- 
mences before  sixty.    The  elder  of  these  nrtm- 


bers  is  only  forty,  the  other  not  yet  thirty-two . 
The  patronage  of  the  profession  has  enabled  the 
society  to  grant  this  allowance  irrespective  of 
age,  only  requiring  ample  medical  evidence 
that  the  member  is  permanently  disabled  froni 
earning  the  means  of  livelihood.  An  allowance 
of  this  nature  and  amount,  commencing  at  the 
customary  period,  is  a  great  advantage,  but  the 
condition  of  these  two  afflicted  members  would 
be  little  improved  by  the  assurance,  that  twenty 
or  thirty  years  henco  they  would  be  in  the  re- 
ceipt of  sufKcient  pecuniary  assistance  to  place 
them  beyond  the  reach  of  absolute  dependance, 
provided  they  so  long  naid  their  subscriptions. 

The  last  branch  of  the  society's  expenditure 
out  of  the  general  fund,  consists  of  a  payment 
of  50/.  made  to  the  family  of  each  member  on 
his  death,  and  of  a  pavmeht  of  half  that  sum 
to  each  married  memoer  on  the  death  of  his 
wife. 

The  committee  report  with  regret,  that  of  the 
cases  of  sickness  already  referred  to  five  termi- 
nated fatally.  One  other  case  has  also  oc- 
curred, and  the  families  of  these  six  members 
have  received  altogether  a  sum  of  300/. ;  three 
cases  of  death  have  occurred  amongst  the  mem- 
bers' wives,  and  a  sum  of  75/.  has  been  ex- 
pended in  meeting  the  claims  that  have  thus 
arisen.  The  sum  disbursed  by  the  society  on 
these  accounts  (alone)  amounts  to  1,662/.  10*. 

I1ie  claims  upon  the  casual  fund,  which  is  ap- 
propriated to  the  assistance  of  distressed  clerks 
oelonging  to  all  branches  of  the  law,  and  to 
their  widows  who  may  be  in  distress,  have  been 
less  numerous  during  the  last  year.  All  such 
clerks  are  eligible,  whether  members  or  not. 
The  only  qualifications  required  are,  that  the 
applicants  shall  truly  need  the  assistance,  and 
also  be  deserving  of  it.  This  fund  is  also  em- 
ployed in  assisting  with  small  loans  members 
who  may  suffer  from  temporary  pecuniary  em- 
barrassment. The  committee  have  received 
thirty-six  applications  for  relief,  of  which 
twenty  three,  after  careful  inquiry,  were  found 
to  be  proper  cases  for  assistance,  and  the  ap« 
pHcants  received  such  relief  as  the  society  was 
enabled  to  afford :  with  one  exception,  not  one 
of  these  persons  had  ever  contributed  to  the 
funds  of  the  society.  Many  members  have 
also  been  accommodated  with  small  loans  to 
meet  pressing  and  unavoidable  emergencies. 
In  granting  these  loans,  (which  are  repayable 
without  interest  or  charge  of  any  kind,)  all  due 
care  is  exercised,  and  generally  they  have  been 
punctually  repaid.  In  these  gifts  and  loans  a 
6um  of  368/.  I0«.  has  been  expended.  The  to- 
tal payments  thus  made  now  amount  to  l,833/< 

19*. 

The  committee  are  fully  aware  that  the  de- 
mands, which  are  gradually  increasing  eveiy 
year,  will  before  long  render  anv  considerable 
saving  impracticable ;  and  they  nave  therefore 
sought  by  all  proper  means  to  increase  the 
capital  of  that  fund  which  is  charged  with  the 
payment  of  the  greater  benefiu.  The  general 
fund  in  April,  1845,  amounted  to  7,423/.  4s.  8rf. 
During  the  year  the  sum  of  1,831/.  8*.  \d,  has 
been  received,   and  e73i.  13*.  9d.  expended. 
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The  sarplus,  1,1571  Us.  ld.y  lias  hten  added 
to  the  invested  capita],  whicb  on  the  90th  of 
May  last  amounted  to  8,564/.  3#.  7d.  It  must 
be  reoiembered  that  the  liabilities  of  this  fund 
are  very  heavy.  Each  of  the  two  members  now 
on  the  superannuation  fund  requires  the  interest 
of  a  sum  of  1 ,000/.  in  the  payment  of  his  allow- 
ance alone,  and  there  are  now  455  members. 

The  small  amount  of  the  casual  fund  pre- 
vents the  investment  of  any  part  of  it.  In 
April,  1845,  this  fund  amounted  to  66/.  2s,  Ad., 
wnich  has  been  increased  daring  the  year  by 
the  donations  of  the  profession,  the  subscrip- 
tions of  the  members,  and  re^ieipts  from  inci« 
dental  sources,  to  488/.  5«.  td.  In  gifts,  loans, 
and  necessary  disbursementi,  a  sum  of  368/.  \7s. 
9d.  has  been  spent.  The  balance  of  cash  in 
hand  of  this  fund  amonnied  at  the  last  audit  to 
143/.  18s.  3c/. 

The  contributions  of  the  members  aloiie  to 
both  fund:)  have  during  the  year  amounted  to 
1,060/.  17*. 

The  committee  tmst  that  this  general  state- 
ment of  the  operations  of  the  society  will  prove 
satisfactory  to  the  patrons  and  members.  Every 
just  claim  has  been  liquidated.  No  deserving 
applicant  for  assistance  from  the  casual  fund 
has  bezn  sent  away  unrelieved ;  and  notwith- 
standing a  year  of  more  than  ordinary  pressure 
has  occnrred,  a  considerable  sum  has  been 
added  to  the  invested  capital.  To  the  kind 
support  affqrded  by  the  profession  is  mainly 
attributable  the  present  favourable  state  of  the 
society's  aflFairs  and  its  abilitv  to  meet  all  claims 
in  a  spirit  of  liberality.  Wittiout  a  continuance 
of  that  patronage  its  efficiency  and  benevolence 
would  be  greatly  diminished.  The  welfare  of 
the  members  has  now  become  identified  with 
that  of  the  institution,  and  the  committee  hope 
that  it  will  not  fail  to  receive  a  renewal  of  that 
support  which  has  so  essentially  contributed  to 
its  usefulness  and  present  flourishing  condition. 

THE  LAW  SlUDENT. 
No.  5. 

LBGAL   EDUCATION. 

Our  readers  are  aware  that  the  select  com- 
mittee of  the  House  of  Commons  on  Legal 
Education  has  for  some  time  been  proceeding 
with  their  inquiries.  The  committee  usually 
meets  every  Tuesdav  and  Thursday.  Many 
witnesses  have  been  already  examined :  benchers 
of  the  inns  of  court ;  members  of  the  bar  both 
in  England  and  Ireland,  the  official  authorities 
of  several  law  societies,  and  other  practitioners. 
We  shall  look  forward  with  some  interest  to  the 
"  Blue  Folio  Book,'*  which  will,  we  presume, 
make  its  appearance  this  vacation. 

PROFOSBO  ARTICLBD  CLBRKs'  80CIBTY. 

We  some  time  ago  received  a  commnmcatkni 
from  the  proposers  of  an  Articled  Qerks^  Society, 
and  take  this  opportunity  of  making  some  ex- 
tracts from  the  letters  addressed  by  Uiem  to  the 
Lord  Chancelk>r,  and  Master  of  ^  RoBs. 


Theystale 

"That  nothmg  tends  so  modi  to 
the   honour,  respectability,  and  efficiBDcy  of 
our  profession  as  carefnllv  watching  ihe  edur 
cation  of  its  rising  memoers.    ltwas.topB»> 
mote  this  (as  your  lordships  are  well  rwrsb} 
that  the  examination  preparatory  to  the  edmis- 
sion  of  attorneys  and  soucitors  was  established 
a  measure  which,  in  our  humble  cipiiiioii,  has 
already  been  of  great  advantage,  ana  whidi  kidk 
fair  for  much  greater  here^ter.    Yovr  lorA- 
ships'  attention  may  not  have  been  called  to 
the  fact,  that  there  is  no  institmtian  e»i»tin& 
either  in  the  metropolis  or  elsewhere,  reccivii^ 
the  general  support  of  the  profession,  i  alt  ufsli  n 
to  assist  the  articled  ckrk  in  his  atadiee  or  to 
I  aid  him  in  his  preparation  Hm*  the  fsramina- 
tion,"  and  that  consequently  the  clerk  at  the 
commencement  of  his  articles  (for  want  of  that 
.advice  and  assistance  which  such  an.  Insti- 
tution   might  afford)   has  to    struggle    with 
so  many   difficulties  that  he   too   freqnentlj 
I  abandons  himself  to  despair  of  ever  acquiring 
:  a  sound  and  comprehensive  knowledge  of  faw 
i  profession,  and  aims  solely  at  getting  np  suffi* 
I  cient  knowledge  to  enable  him  to  pass— know> 
j  ledge  acquired  merely^  fur  the  occasion,  and 
which,  not  being  engrafted  firmly  in  his  iiiiiid» 
'  and  made,  as  it  were,  a  part  of  hunself,  is  more 
j  speedily  lost  than  attained  ;  or,  as  is  frequently 
'  the  case,  he  fails,  not  owing  so  much  to  his 
want  of  inclination  or  ability,  as  of  that  assist- 
jance  and  stimulus  which  the  generality   of 
;  youth  so  much  require.    We  would  also  le- 
'  quest  your  lordships'  attention  to  the  fact»  that 
although  amongst  articled  clerks   are   to  be 
found  youths  at  least  equal  in  ability  to  those 
of  any  other  profession,  and  although  their 
number  is  so  great,  yet  few  ever  attain  to  emi* 
nence  ordistinction  in  their  profession, — caused, 
as  we  would  humbly  submit  to  your  lordships, 
by  the  absence  of  an  institution  such  as  we 
,now  propose.     Another  consequence  is,  that 
the  profession  and  the  public  are  much  ex- 
.  posed  to  the  malpractices  of  artful  and  de- 
signing men,  who,  having  but  a   superficisl 
acquaintance  with  the  law,  make  it  an  instru- 
ment of  oppression.     Thus   the    public  ait 
injured  and  the  profession    disgraced.     The 
remedy,  we  humbly  suggest,  is  to  be  found  in 
!  the  establishment  of  an  insdtution  which  will 
'  raise  the  qualified  practitioners  above  the  at- 
I  tacks  of  these  individuals,  and  draw  so  wide  a 
I  line  of  demarcation  in  respect  to  character  and 
!  competency  between  the  two  classes,  that  none 
I  in  intrusting  the  care  of  their  fortunes  and  in- 
terests need  ever  err. 

"  We  have  viewed  with  great  hitcrest  the  late 
proceedings  of  the  benchers  of  the  Middle 
Temple  on  behalf  of  candidates  for  the  bar, 


•  This  appears  to  be  a  misteke,  for  so  Imy 
ago  as  the  year  1833,  lecturoB  were  estal^lished 
at  the  Law  Institation,  expraesly  for  artiekd 
clerics,  and  theyare  alsoadmkted  to  the  fibrary 
and  have  a  room  approprirted  for  iliac«sst<m. 
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and  we  htimblv  think  that  the  time  is  now 
arrived  when  the  articled  clerics  Aould  put 
fbrtit  fJletr  chdnis  to  the  consideration  and 
assijrtance  of  the  attorneys,  and  other  members 
of  the^  legal  profession,  upon  the  subject  of 
edaeatioir.  rhe  present  appears,  for  this  rea- 
son, to  be  a  verv  happy  cnsis,  and  if  we  delay 
ui^ng  this  subject  now,  we  shall  suffer  sucn 
an  opportnniij  to  pass  unimproved  as  may  not 
occur  again  for  many  years. 

*•  The  character  of  the  society  will  not,  of 
course,  be  collegiate,  but  iostitutionsL  It  is 
intended  to  be  a  valuable  auxiliary  to  the  office 
or  chambers ;  and  whilst  at  the  institution  the 
theory  and  principles  of  the  law  are  principally 
learned,  the  practice  at  the  office  or  chambers 
will  be  rendered  more  interesting  and  instruc- 
tive. It  is  hoped  that  theory  and  practice  will 
be  thus  happily  combined ;  and  that  whilst  the 
institution  may  be  as  a  study,  the  practice  at 
the  office  may  bear  the  same  relation  to  the 
lawyer  as  the  expeiimenta  of  the  laboratory  to 
the  chemist. 

"  We  have  not  at  'present  entered  minutely 
into  the  detail  of  our  scheme,  further  than  was 
necessary  to  satisfy  ourselves  and  to  convince 
your  lordships  ot  its  imoortance  and  prac- 
ticability; and  we  have  tnought  that,  as  so 
much  would  depend  upon  the  $anction  of  your 
lordships  to  the  principle  of  the  measure,  it 
would  be  better  to  apnly  for  that  in  the  first 
instance.  Your  lordbbips  will  already  have 
collected  the  general  character  of  the  proposed 
institution;  but  we  would  more  particularly 
ytate,  that  the  specific  objecls  which  we  have 
at  present  contemplated  are^-^the  formation  of 
an  institution  where  suitable  lectures  would  be 
deli\*ered ;  the  formation  of  a  library—and  we 
would  here  state  to  your  lordships  that  there  is 
not  a  public  law  Ubrary  in  London  accessible 
to  the  general  body  of  articled  clerks ;  also  the 
formation  of  classes,  under  competent  tutors 
and  professors,  for  private  instruction ;  the  in« 
stitution  of  periodical  examinations,  and  the 
award  of  prizes,  honours,  and  distinctions,  to 
those  who  most  distinguish  themselves." 

The  Lord  Chancellor  (Lyndhurst)  by  his  se- 
cretary, acknowledged  the  receipt  of  the  letter, 
and  stated  with  reference  to  the  scheme  pro- 
posed in  it,  that  the  Lord  Chancellor's  engage- 
ments prevented  his  entering  into  the  details  of 
the  scheme,  or  offering  any  suggestions  re- 
specting them;  but  that,  so  far  as  he  has  had 
time  to  examine  it,  there  did  not  appear  any 
objection  to  the  plan  proposed  for  increasing 
the  professional  knowledge  of  the  members  of 
the  iateoded  society. 

The  Master  of  the  Rolls  through  his  se- 
cretary feptied,  that  his  lordship  was  satisfied 
that  much  might  be  done  to  encourage  and 
promote  the  instruction  and  education  of  ar- 
ticled ckrks,  and  H  would  gtv«  him  very  great 
satisfaction  to  hear  of  a  well-considered  and 
praclaeable  plan  being  established  for  that  pur- 
pose ;  but  he  thought  that  such  a  plan  coula  not 
be  fonned  and  carried  into  execution  without 
the  adrke  airi  assistance  of  experienced  at- 


torneys and  solicitors,  who  might  he  able  to 
direct  attention  to  the  most  advantageous 
course  of  study,  and  concur  in  the  application 
of  the  time  wnich  may  be  required  for  pur- 
smng  it. 

Nothing  can  be  more  considerate  or  judicious 
than  this  Bd\'ice,  and  we  trust  the  promoters  of 
the  measure  will  avail  themselves  of  it. 


PEE-AUDIENCE    OF  THE    BAR   AT 
QUARTER  SESSIONS. 

The  Queen  r.  The  Justices  qf  Deahigkshirs. 

An  important  question  was  argued  and  de« 
termined  in  last  Trinity  Term,  in  the  Court  of 
Queen's  Bench,  of  which  we  have  received  the 
following  report  — 

The  Solicitor  General,  Sir  F.  Kelly,  inoved 
for  a  rule  to  show  cause  why  a  certiorari 
should  not  issue  to  the  justices  of  Denbigh- 
shire, to  bring  up  an  order  made  by  them  in 
January  last,  confirming  an  order  made  on  the 
6th  of  July,  1845,  whereby  it  was  directed  that, 
in  the  court  of  Quarter  sessions  for  that  county^ 
attorneys  shout  J  not  have  audience,  if  there  were 
four  barristers  present. 

The  question  intended  to  be  raised,  was 
whether  the  magistrates  had  a  right  to  exclude 
attorneys  from  audience.  It  was  submitted 
that  they  had  not.  Up  to  the  time  of  the  pass- 
ing of  the  1 1  Geo.  4,  and  1  Will.  4,  c.  70,  by 
which  the  Welsh  judicature  was  abolished,  at- 
torneys had  been  heard  exclusively  at  these 
sessions,  except  when  on  some  particular  oc- 
casion barristers  had  been  taken  there  on  what 
was  known  as  a  special  retainer.  This  course 
of  proceeding  continued  till  July  of  last  vear, 
when  some  barrister  having  before  atteodea  the 
sessions,  the  magistrates  made  the  order  in 
question.  It  was  admitted  with  respect  to  mar 
gistratcs  exercising  a  summary  jurisdiction, 
that  they  had  complete  authority  in  matters  of 
practice  in  their  own  courts.  The  case  of 
Collier  r.  Hicks,  2  B.  &  Aid.  663,  was  an  au- 
thority for  that  proposition,  but  even  there  the 
court  had  referred  to  the  want  of  the  regular 
attendance  of  barristers  at  distant  places,  and 
the  pressure  of  expense,  which  parties  might, 
in  some  instances,  be  unable  to  bear.  That 
last  observation  was  one  of  peculiar  force  in 
these  small  courts,  and  in  consideration  of  that, 
it  might  well  be  submitted  that  this  exclusion 
of  attornies  from  acting  as  advocates  ought  not 
to  be  sanctioned. 

Lord  Denman.  It  appears  to  me  that  the 
rule  is  most  important  that  all  courts  of  justice 
have  full  power  to  regulate  their  own  practice. 
The  exception  to  that  rule  arising  from  occa- 
sions of  convenience,  as  stated  by  Lord  Tenter- 
den,  does  not  appear  to  me  to  apply  to  this 
case,  or  cases  like  this.  The  argument  in 
favour  of  permitting  attorneys  to  be  heard  be- 
cause of  the  smaller  expense  would  apply  here, 
as  well  as  in  other  courts,  and  would  apply  not 
only  in  favour  of  them,  but  in  favour  also  of 
those    who  would    attend   for   still   smaller 
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charges  than  attorneys.  Such  an  aignpient 
would  be  equally  good  in  all  cases  whateirer. 
We  sit  here  to  try  causes  which  are  often  of 
very  small  amount,  but  that  itself  is  no.  reason 
why  attorneys  or  persons  who  would  accept 
even  a  sf ill  smaller  remnnerattoh  should  be  en- 
titled to  audience  as  counsel.  In  my  opinion, 
it  is  necessary  for  the  interest  of  all  that  there 
should  be  orders,  and  privileged  orders,  in 
courts  of  justice.  In  sabring  this,  it  is  not  ne- 
•cessary  in  any  degree  to  interfere  with  the  dis- 
cretion of  each  court  in  the  exercise  of  its  un- 
doubted power  of  regulating  its  own  practice. 
That  discretion  has  been  exercised  here  under 
some  limitation.  That  limitation  is,  that  with- 
out there  is  a  sufficient  provision  of  barristers 
present,  the  attorney  shall  be  heard.  If,  instead 
of  the  limit  being  four,  the  justices  had  said 
sixty,  the  reason  now  relied  on,  that  of  ex- 
pense, would  have  been  equally  good,  for  the 
poor  man  would  have  found  equal  difficulty  in 
employing  one  barrister  out  of  the  larger  as 
one  out  of  the  lesser  number.  I  think  that 
that  reason  is  not  sufficient  to  satisfy  us  that 
the  order  should  be  quashed,  and  I  am  there- 
fore of  opinion  that  the  nile  ought  to  be  re- 
fused. 
Mr.  Justice  Patteson  concurred. 


tho  end  that  the  suitors  mav  have  nolke  hereof, 
and  apply  to  the  court  as  there  shall  be  occa- 
sion to  have  money  paid  to  Uiem  out  of  the 
bank  or  stocks  or  annuities  traiusferred  to  them 
before  the  said  15th  day  of  August  next,  it  is 
ordered  that  this  order  be  aQzed  up  in  the 
several  offices  belonging  to  this  court. 

RECENT   DECISIONS  IN  THE  SUPE- 
RIOR  COURTS. 
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ORDER   CLOSING    ACCOUNTANT- 
GENERAL'S  OFFICE. 

Lord  Chancellor. 

Wednesday  the  Ist  day  of  July,  in  the  10th 
vear  of  the  reign  of  her  Majesty  Queen 
Victoria,  1846. 

In  the  matter  of  the  mitors  of  the  High  Court 
of  Chancery » 
Whereas  it  is  proper  that  the  accounts 
kept  by  the  Accountant  General  of  this  court 
should  be  examined  and  compared  in  order  to 
settle  the  same.  And  whereas  it  will  require 
considerable  time  to  perfect  such  examination, 
and  it  is  necessary  that  a  time  should  be  ap- 
pointed for  closing  the  books  of  accounts  of  the 
said  Accountant  General  for  the  puroses  afore- ' 
said.  His  lordship  doth  order  that  the  books 
of  the  said  Accountant  General  be  closed  from 
and  after  Saturday  the  l^th  day  of  August  next 
to  Thursday  the  29M  day  of  October  next,  in 
order  to  adiust  the  accounts  of  the  suitors  with 
the  books  kept  at  the  bank  ;  and  that  during 
that  time  no  draft  for  any  money  or  certificate 
for  any  effects  under  the  care  and  direction  of 
this  court  be  signed  or  delivered  out  by  the 
said  Accountant  General,  or  any  stocks  cr  an- 
nuities accepted  or  transferred  by  him  relating 
to  the  suitors  of  this  court ;  and  that  no  pur- 
chase, sale,  or  transfer  be  made  by  the  said 
Accountant  General,  unless  the  order,  request, 
or  registrar's  certificate  be  left  at  his  office  on 
or  before  Friday  the  7th  day  of  August  next  j 
and  that  no  order  for  the  payment  of  any  money 
out  of  court  which  may  be  then  in  court  be  re- 
ceived at  the  Accountant  General's  office  after 
Monday  the  }Oth  day  of  August  next.    And  to 


BY    BARRISTERS    OV    THK 
COCTRTS. 

tCoIlf  Cf  onit. 

Sourton  v.  Marriott.     May  22nd  &  June  30tb, 

1846. 

READING   DEPOSITIONS. 

An  order  to  read  in  one  cause  the  depo$itioni 

taken  in  another  cause  between  the  same 

parties,  is  not  irregular  because  obtained 

.  before  the  depositions  are  pMUked  in  both 

causes. 

In  this  case  there  were  two  causes  between 
the  same  parties,  one  the  cause  of  FHgkt  v. 
itfamoW,  before  the  Vice- Chancellor  Wigram, 
,  the  other  the  cause  of  Sourton  v.  Marriott,  be- 
;  fore  the  Vice-Chancellor  Knight  fintce.  Pnb- 
j  lication  had  passed  on  the  1  ith  of  May  last,  in 
;  the  latter  cfiuse ;  in  the  former  it  was  not  to 
I  pass  till  the  2 Ist  of  June.  In  this  state  of 
I  things  a  common  order  was  obtained  to  use  in 
the  cause  of  Sourton  v.  Marriott,  the  deposi- 
tions taken  in  the  cause  of  Flight  v.  Marriott, 

Mr.  Kinderslejf  and  Mr.  Cooke  now  moved  to 
discharge  this  otder  for  irregularity.  They 
contended  that  the  common  order  contemplated 
only  the  case  of  depositions  having  been  pub- 
lished in  both  causes  at  the  time  it  was  made, 
and  that  the  saving  of  just  exceptions  which  it 
contains  related  only  to  the  nature  of  the  depo- 
sitions, not  to  the  time  ^-hen  they  were  taken. 
If  such  a  practice  as  this  were  allowed,  wit- 
nesses might  be  examined  over  again  in  the  one 
cause  as  to  matters  to  which  they  had  pre- 
viously deposed  in  the  other. 

Mr..  Turner  and  Mr.  Rogers  for  the  order 
denied  all  intention  on  the  part  of  Flight,  who 
had  obtained  the  order,  to  use  any  depositions 
taken  after  publication  had  passed  in  Sonrton  v. 
Marriott. 

Lord  Langdale,  after  making  inquiry  as  to 
the  practice,  expressed  his  opinion  that  the  or- 
der was  not  irregular,  and  therefore  dismissed 
the  motion  with  costs ;  at  the  same  time  stating 
that  what  he  now  did  must  not  be  considered 
as  in  any  way  interfering  with  the  discretion  of 
the  judge  before  whom  the  cause  was  heard,  to 
give  such  direction  respecting  the  readii^  of 
the  evidence  or  the  costs  of  the  present  api>Ti- 
cation  as  he  might  think  proper. 

(Before  the  Four  Judges.) 

Brown  v.  Dakin.    Sittings  in  Banc  after  Hilary 

Term. 

PLBAOINO. — COMPOSITION. — AORBBMSKT. 

The  plea  to  o  bill  of  exchange  oUe^  an 
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t^eemioU  ofi  the  part  i^  the  defindant  wUk 
the  pUdnfiff  and  d&ven  other  j^sons^  thai 
they  woM  accept  a  eompontion.     It  ap' 
pemred  in  evidence  that  there  were  two  cre^ 
ditors  to  whom  the  agreement  had  never 
been  conmanicated  ;  and  the  learned  Judge 
was  of  opinion  that  f Ae  plea  wa$  not  proved. 
Held,  on  motion  for  a  Mfw  trial,  that  the  plea 
was  not  supported  by  the  evidence,  and  that 
a  plea  setting  out  an  agreement  for  a  com- 
position shoM  pnj[X2&  fade  show,  that  ail 
creditors  agreed  to  the  composition,  except 
in  cases  where  the  plea  spegtfies  theparticu- 
lor  creditors  with  whom  the  arrangement 
is  made. 
This  was  an  action  on  a  bill  of  exchange  for 
*i50/.    The  defendant  pleaded,  except  as  to 
31/.,  that  the  defendant  being  indebted  to  the 
plaintiff  and  divers  other  persons,  and  being  in 
embarrassed  circumstances,  that  the  defendant 
offered  and  agreed  to  paj  the  plaintiff  and  such 
other  persons,  and  the  plaintiff  and  such  other 
])er8on8  agreed  to  accept,  a  certain  composition 
of  2s.  6d.  in  the  pound,  and  that  such  compo- 
sition was  accepted  by  the  plaintiff  and  such 
other  creditors;   and  the  31/. .were  paid  into 
court.    The  plaintiff  rephed,  tliat  the  plaintifr 
and  the  other  creditors  did  not  agree  in  manner 
and  form  as  in  the  said  plea  alleged.    At  the 
trial  before  Mr.  Justice  nightman,  it  appeared 
that  all  the  creditors  agreed  to  take  this  com< 
position  except  two  to  whom  the  agreement 
was  not  communicated.     The  learned  judge 
was  of  opinion  that  the-  plea^  was  not  proved, 
the  agreement  for  the  composition  being,  ac- 
cording to  the  language  of  the  plea,  with  the 
plaintiff  and  divers  other  persons,  which  must 
mean  that  the  defendant  agreed  with  all  the 
creditors,  and  that  therefore  the  evidence  did 
not  support  the  plea. 

Mr.  Hwatfrey  moved  for  a  rule  to  show  cause 
why  the  verdict  should  not  be  set  aside,  or  why 
a  verdict  should  not  be  entered  for  the  defend- 
ant, or  why  there  should  not  be  a  new  trial  on 
the  ground  of  misdirection.  He  contended 
that  it  Mras  not  necessary  for  all  the  creditors  to 
agree  to  the  composition ;  and  that  the  plea,  as 
between  these  parties,  was  substantially  proved, 
although  it  appeared  there  were  two  to  whom 
the  agreement  was  not  communicated.  The 
plaintiff  had  agreed  to  accept  2s,  6d.  in  the 
pound,  and  give  up  the  bill  wnen  that  sum  was 

Sud  ]iim.  fiivers  only  means  more  than  one. 
at  at  all  events,  it  is  a  question  for  the  jury, 
whether  the  agreement  was  substantially  proved. 
IVoadvy  Rohirts  ,'^  Good  w  Cheesenum,^ 
Cur.  adv.  vult. 
Lord  Denman,  C.  J.,  delivered  the  judgment 
<^  the  court.  In  this  case  the  question  sub- 
mitted to  the  court  was,  whether  the  plea  had 
been  proved.  To  an  action  on  a  bill  of  ex- 
change the  defendant  pleaded,  that  the  defend- 
ant had  agreed  with  the  plaintiff  and  divers 
other  persons  to  accept  a  composition  of  2s.  6d. 
in  the  pound ;  but  it  appeared  that  no  notice 
was  given  to  two  of  the  creditors,  and  they  did 

.  !■  .     ,1  ■■       .    — -        Ut.  .  ■■ t| 
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not  agm,  and  in  &ct  knew  nothing  of  the  ar- 
rangement. I  do  not  think  the  plea  is  sup- 
ported by  the  evidence.  The  plea  would  show 
primd facie,  that  all  the  creditors  agreed.  We 
say  nothing  as  to  the  validity  of  a  plea  specify- 
ing the  particular  creditors  with  whom  an 
agrement  for  a  composition  had  been  made. 

Rule  refused. 


€LxxtttCil  Mtn^  ^rarttce  Court. 

Simcos:  v.  Bagnall.    Trinity  Term,  1846. 

8CIR^  FACIAS. — AFFIDAVIT  FOR   LEAVE  TO 
SIGN   JUDGMENT   ON   RETURN   OF   NIHIL. 

The  qfidavit  to  found  a  motion  for  leave  to 
sign  judgment  on  a  sci.  fa.  on  the  sheriff's 
return  of  nihil,  must  positively  state  that 
diligent  attempts  have  been  made  to  give  the 
defendant  notice  qf  the  proceedings :  there* 
fore,  where  an  affidavit,  after  stating  vari- 
ous futile  attempts  to  discover  the  defend- 
ant's present  residence,  added  that  the  de- 
ponent believed,  that  if  the  dtfendant  had 
had  actual  notice  of  the  proceedings,  he 
would  have  removed  his  goods  and  chattels 
and  absconded,  so  as  to  prevent  the  plain- 
tiff rom  levying  execution,  the  court  refused 
the  application. 

E.  H.  Woolrych  applied  for  leave  to  sign 
judgment  on  a  writ  of  sci.  fa.  on  the  sheriff's 
return  of  ni7<i7.    The  affidavit^  which  was  made 
by  the  plaintiflf's  attorney,  stated  the  issuing 
\  and  return  of  the  writ,  the  entrv  of  the  rule  to 
i  appear^  that  no  appearance  had  been  entered, 
I  and  that  eight  days  had  expired  since  the  re- 
I  turn  of  the  sci.  fa.    It  then  proceeded  to  state, 
\ "  that  the  deponent  was  informed  and  verily 
I  believed  that  if  the  said  defendant  had  had 
I  actual  notice  of  the  said  proceedings,  he  would 
have  removed  and  secreted,  and  disposed  of 
his  goods  and  chattels,  and  have  absconded, 
so  as  to  prevent  the  plaintiff  from  levying  exe- 
cution upon  any  judgment  awarded  upon  the 
said  proceeding  in  scire  facias."    The  affidavit 
contained  no  direct  statement  of  any  attempt  to 
give  notice  to  the  defendant  of  these  proceed- 
ings, but  it  disclosed  various  facts,  which,  it 
was  submitted,  were  sufficient  to  dispense  with 
the  necessity  of  such  a  statement.    I'hese  facts 
were,  that  the  action  was  brought  to  recover  the 
sum  of  8/.  1 5s.,  for  the  rent  of  a  house  in  the 
borough  of  Stafford,  that  the  defendant,  on  the 
night  of  the  8th  of  May,  1844,  clandestinely  re- 
moved his  goods  under  a  false  name  from  Staf- 
ford  to  Wolverhampton,  and  thence  toXiondon ; 
that  inquiries  had  been  made  of  the  police  in 
Stafford  and  Wolverhampton,  and  that  the  de- 
fendant was  traced  up  to  a  particular  point,  and 
was  then  lost  sight  of.      The  affidavit  then 
added :  "  that  the  deponent  hath  since  the  time 
of  the  said  judgment,  used  great  exer lions  to 
find  out  the  now  residence  of  the  said  defend- 
ant, in  order  to  cause  him  to  be  taken  in  exe- 
cution under  the  process  of  this  court,  &c.,  but 
this  deponent  has  been  unable  to  discover  anid 
ascertain  the  same,  or  find  the  said  defendant." 
[Wightman,  J.    You  do  not  state  any  positive 
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attempts  to  give  the  defendant  notice,  and  tbere 
is  one  statement  in  your  affidavit  wUch  ahowa^ 
that  the  plaintiff  purposely  omitted  to  give  auch 
notice  for  fear  the  defendant  should  abscond.] 
The  affidavit  contains  abundant  evidence,  that 
any  attempt  to  secure  the  defendant  M'ouldhiave 
been  useless.  It  distinctly  states  step  by  step, 
the  efforts  made  to  trace  the  defendant  up  to  a 
pahicular  point,  and  the  fact,  that  every  attempt 
to  discover  bis  present  residence  has  proved 
abortive. 

Wightman,  J.  This  is  quite  a  new  practice ; 
it  must  distinctly  appear  that  everytning  has 
been  done  which  circumstances  permit,  to  ap- 
prise the  defendant  of  the  proceeding.  The 
present  affidavit  rather  points  to  the  opposite 
OBBclosion.  Let  inquiry  be  made  at  the  de- 
Indant'a  last  known  place  of  abode,  and  a  copy 
of  the  set,  fa.  be  stuck  up  in  the  office,  and  you 
may  then  apply  ^gain. 

Applicatbn  refused. 


Common  9Ubo. 

Af  pwrte  Bobert  Bruce  Fraser,    Trinity  Term, 
1846. 

ABTieLBD  CLVRK.  —  COBTMBNCVMBNT  OF 
SBBVICB  UMOBR  DISCRETION  GIVEN  BY 
6Sc7  VICT.  C«  73,  B.  9» 

Where  the  attorney  fUng  an  ajffidccvit  under  6 
amd  7  Vict.  c.  73,  s.  8,  Had  omitted  to  state 
tkertin  that  he  had  been  duly  admitted  an 
mttamey,  as  expressly  required  b^  that  act. 
The  court,  qfter  the  lapse  ^  six  months, 
allowed  a  supplemental  affidavit  to  that 
effect  to  be  flea  J  and  the  sermce  qf  the  ar- 
ticled cJerk  to  be  computed  from  the  date  of 
the  articles,  under  the  discretionary  power 
given  by  the  9th  section, 

Taj^ourd,  Serjeant,  on  behalf  of  Mr.  Fraaer, 
aB  articled  derk,  moved  for  leave  to  file  a  aup- 
piemental  affidavit  with  the  proper  officer^  and 
that  the  period  of  his  aervice  might  be  com- 
pkted  from  the  day  of  the  execution  of  the 
aiticlcB,  under  the  provision  of  6  &  7  Vict  c 
73»  as.  8,  9y  giving  the  court  a  diacretk)oary 
power,  Mr«  Fraaer  had  been  articled  on  the 
let  of  May^,  1^5,  and  the  attorney  to  whom  he 
was  so  articled  had  filed  in  due  time,  an  affi- 
davit complying  in  all  respects  with  the  act, 
eaeept  that  it  omitted  to  state  that  he  had  been 
duly  admitted  an  attorney,  as  was  expmealy 
required  b^  the  act.  The  affidavit  in  support 
of  the  fpotion  stated^  that  when  the  first  affi* 
davit  was  filed,  the  attorney  was  not  aware  of 
the  terms  of  the  act  which  had  been  latd^ 
passed,  and  that  in  the  supplemental  affidavit 
It  would  be  sworn,  that  he  was  duly  admitted 
an  attorney  in  Trinity  Term,  1S12.  The  I9th 
•eetioo,  which  gave  the  court  a  discretionary 
power,  enacted  **  that  in  caae  auch  affidavit  be 
not  filed  within  such  six  months^  the  same  may 
he  filed  by  the  said  officer  after  the  expiration 
thereof,  but  the  aervice  of  such  clerk  should  be 
reckoned  to  commence  and  be  computed  from 
the  day  of  filing  such  affida^dt,  unless  one  of 
the  said  courts  of  law  or  equity  shall  otherwise 


order/'  Hece  the  six  montha  bad  elniaedf  bat 
it  is  sobmitted  the  courtwill  think  tma  a  case 
in  which  the  preaant  applicatbn  onght  to  be 
granted. 

TiMdal,  C.  J.  We  think  it  la  a  proper  case 
in  which  to  grant  the  i^|^icatioi^  and  yon  may 
file  your  supplemental  affidavit. 

Apjdication  granted. 


V.  Wmtsm  and  an^th&r, 
1846. 


Txiulf  TprxD. 


DI8CRBTI0N  IN  BXAUIKXMO  ON  INTEBBOGA- 
TOBIES. — COdTS  OF  KBBPING  WITNBSS  IN 
BNGLilND. 

Tbs  haioing  obtained  an  order  to  emndue  m 
f  a^erref 4tf  orut,  does  not  preclude  aflaUtif 
from  detaining  the  witness  far  «  vivA  voce 
examination  at  the  trials  aid  wkore  the  de- 
fendant has  obtained  an  order  to  postpone 
the  trial,  and  smsequentfy  to  steqf  oM  pro* 
aeedings  open  payment  qf  the  earn  eonght  to 
be  recovered  and  costs,  he  is  bonmd  to  pay 
the  expenses  qf  the  detention  from  tUe  j^- 
ponement  up,  to  the  time  jqf  eettlmg  the 
action. 

Bytes,  Serjeant,  had  on  a  former  dsif  m  this 
term  obtained  a  rule  calling  upon  tiie  plasntiff 
to  show  cause  why  the  M nsteir  ahouM  not  re- 
view hie  taxation,  and  for  a  oti^^  poceedinn 
in  the  meantime.  From  the  amdivita  on  wUdi 
he  moved,  it  appeared  that  the  aclkm  had  been 
brought  to  leoover  the  sum  of  M&^«  IS*-  for 
the  breach  of  a  charter  party  tt  notbaving 
shipped  a  cargo  of  gnano.  The  catee  otood  for 
trial  at  the  anmmer  aaaiaes  in  1848|  l3ie  action 
having  been  entered  in  the  month  ol  May  pre- 
vious. But  an  application  having  bom  made 
to  Mr.  Juatice  Wightman  on  behalf  of  IIib  plain* 
tiff  to  put  off  the  trial  in  coinoqneno%  of  Ae 
abaence  of  a  material  witness,  an  order  was  ee* 
cordingly  granted  to  postpone  die  trial  until 
the  next  spring  assises,  on  payment  rato  coort 
of  1,600/.  Before  tiie  latter  assizes,  however, 
the  defendant  obtained  an  order  to  atay  all  pro- 
ceedings on  payment  of  the  money  for  wnidi 
the  action  was  brought  and  costs.  Just  stxx 
the  order  for  postponement,  the  plaintiff  had 
obtained  another  order  for  the  examination  of  a 
witness  named  William  Jones,  oa  iotenoga- 
tories ;  but,  acting  under  idan  advice  of  coanad, 
this  witness  had  been  detained  in  En^bnd  to 
give  vivd  voce  endence  at  tlie  trial.  Tbe  ex* 
penses  occasioned  by  the  detention  of  this  wit- 
ness had  been  taxed  at  97/.  14«.  %d.,  being  at 
the  rate  of  7'.  a  day,  less  a  sum  which  the 
witness  had  received  for  his  attendance  to  nre 
evidence  in  another  cause.  The  affidavits  nn'- 
ther  stated  that  during  the  postponement  ofUie 
trial  the  witness  had  been  employed  in  various 
ways  by  the  plaintiff. 

ChanneU,  Serjeant,  now  showed  cause.  Tbe 
case  of  Lonegan  v.  7%f  Royal  Btschange  Assur- 
ance, 7  Bing.  725,  was  an  authority  to  show 
that  the  plaintiff  had  a  ri^t  to  the  cost  of  de- 
tuning the  witness.  So  m  the  cases  .of  lHount 
V.  Larkins,  8  Bing.  195,  and  Berry  r,  IPratt,  1 


.3igMrtor  Comit:  C^ntmm  J^kgi^^JSmd^f^uer. 
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B.  &  G.5f6,  il  WM  held  that  a  pwtf  WM  aoi 
boubd  to  exuniDe  a  witneas  on  hiterrogatoiiee 
if  a  rM  voce  examination  would  he  likely  to 
prove  more  advantageous,  and  that  the  ev- 
penses  were  to  he  albwed.  Tbe  case  of  White 
V.  Bnner,  3  Dowl.  4p9,  was  also  an  authority 
o&  tins  subject,  llie  plaintiff  had  filed  an  affi- 
davit stating  that  the  sum  paid  hy  histi  to  the 
witneis  was  150/.  48,  2d,,  and  that  he  had 
worked  merely  as  a  volunteer,  and  had  not 
received  any  remimeration. 

Byles,  Serjeant,  in  support  of  the  rule.  The 
phnntiff  having  had  an  opportunity  of  examin- 
iQg  the  witness  on  interrogatories,  ought  not  to 
be  aUewed  to  saddle  the  d^endant  with  the 
costs  of  keeping  him  in  England.  Besides  the 
dlbwBnce  ot  7s.  a  day  is  unreasonable.  The 
case  of  Lonegan  v.  The  Royal  Exohange  Assur- 


Graff  showed  cause.  Where  a  married  wo** 
man  Is  taken  in  execution  in  an  action  against 
her  and  her  husband,  the  court  will  dischargsi 
hen*  out  of  custody,  if  it  appears  that  she  has  no 
sqwrate  propertyout  of  which  the  demand  caa 
be  satisfied.  2  Tidd's  Prac.  1026.  Sparkts  w^ 
BeU,  6  B.  &  C.  1 ;  Houd  and  w\fe  v.  Mattbems^ 
2  Dow.  P.  C.  149.  The  same  rule  will  app^ 
to  the  case  of  a  married  woman  sued  alone.  It 
is  true  that  the  marriage  of  the  defendant  did 
not  ahate  the  suit,  but  the  husband  may  be 
made  a  party  hy  scire  facias.  King  v.  Jones^ 
2  Ld.  Raymond,  1525.  There  is  no  authority 
precisely  in  point.  In  Chalk  v.  Deacon,  .6r 
Moore,  128,  where  the  Court  of  CoqimOft 
Pleas  refused  to  discharge  a  married  woman 
taken  in  execution  for  a  debt  contracted  before 
her  marria||[e«  the  court  considered  it  a  matter 


once  was  not  apjAicable  here,  for  when  it  was  in  their  discretion.  In  Cooper  v.  Htmchm»  A- 
decided,  the  examination  of  the  witness  could !  East,  521,  the  application  was  made  on  th& 
only  have  been  through  the  medium  of  a  bill  in .  ground  that  the  judgment  was  irregular.  8o 
equity,  and  the  same  ohseiTation  applies  to  j  in  DogUy  v.  White,  Cro.  Jac.  323,  the  eourt 
Mount  V.  Larkins,  and  Berry  v.  Pratt.  The  |  only  decided  that  there  was  no  irregvdarity  in 
case  of  Temperley  v.  Scott,  1' Moore  &  Scott, ,  the  writ.  In  Moses  v.  Bichatdson,  the  defeod* 
601,  contained  some  observations  of  Tindal,  ^  ant,  who  wm  married,  was  sued  as  a  feme  aolti 
C.  J.,  which  bore  on  this  case.     In  White  v. ;  and  let  judgment  go  by  default.     In  Evans  r. 


Brazier,  the  principle  now  contended  for  was 
acted  upon. 

By  the  Oomrt*  Here  is  an  action  for  a  large 
sum  of  money  which  the  defendant,  after  hav- 
i»g  ahttiiied  a  postponement  of  the  trial,  pays, 
and  it  was  a  fiivour  to  the  defendant  to  put  off 
the  trial.  If  this  had  been  a  wanton  and  unne- 
cessary detentionof  the  witness,  it  would  have 


Chester,  2  M.  &  W.  847,  the  court  refused  the 
application,  on  the  ground  that  it  did  not  ep« 
pear  that  the  defendant  had  no  separate  pro- 
perty. 

K  WiUiams  in  support  of  the  rule.  Until  tha 
case  of  Chalk  v.  J)eacon,  there  is  no  decision 
that  a  married  woman  is  entitled  to  be  dis- 
charged out  of  custody.     The  practice  is  a 

JiiffBTiBnt,  but  It  appears  fram  the  aot  of  |  stretch  of  the  authority'  of  the  court  which  they 

the  defendant,  that  it  was  necessary  to  secure !  wHl  be  slow  to  extend,  llie  law  gives  a  wnt 
the  witoese'e  attendance,  and  therefore  the  against  a  married  woman,  and  it  is  difiicult  to 
^iaiotiffsraa  well  warranted  in  keeping  him  in  see  upon  what  principle  the  court  interferes, 
England*  The  party  keeping  a  witness  should  unless  it  be  this,  that  where  the  wife  has  no 
be  allowed  aome  libendity  in  exercising  a  htmd  separate  property  it  is  mere  idle  tyranny  to 
jUr  diactatian  aa  to  whether  it  be  neeassary  or  keep  her  m  prison.  In  the  present  case  it  is  by 
not,  and  where  the  quntion  is  doiihtfat,  it !  no  means  clear  that  the  plaintiff  has  a  remedy 

against  the  husband  by  scire  facias,  for  if  the 
only  party  who  is  liable  is  taken  in  execution, 
that  fact  might  be  pleaded  to  the  scire  famag. 
This  case  is  dietinguishable  from  that  of  a 
judgment  against  husband  and  wife,  became 
the  former  could  not  be  taken  on  this  judg- 
ment. In  Evans  y.  Cheston  the  court  did  not 
decidt^  Aha  pcNnt. 

Our.  adv.  vuit. 
PoUoek,  C.  B.,  delivered  the  judgment  of  the 
court.    (After  stating  the  facts,  his  lordship 

^ ^ proceeded.)    It  is  admitted  that  the  defendant 

charged  out  of  custody,  although  it  appears  naa  no  separate  property,  and  the  question  is 
"        ■    '  whether  my  brother  Rolfe  did  right  ih  order- 


ought  to  he  docided  in  favour  4)f  the  party  who 
detains,  and  here  the  party  would  have  acted 
'  ely.  if  heiiad  not  kept  the  wolness. 
Roie  discharged  with  costs^ 


f5xc(ei|ncr. 
.Banin  v.  Jones.    Trinity  Term,  6th  June  1846. 

ARRBST  OF  MARRIBD  WOMAK. 

A  married  woman  taken  in  execution  on  a  ca. 
oa.  in  etn  action  commenced  agatnst  her  be- 
fore her  marriage  is  not  entUied  to  he  die- 


^kat  she  has  no  separate  property. 
This  was  an  application  to  rescind  an  order 
of  Rolfe,  B.,  discnarging  the  defendant,  a  mar- 
ried woman,  out  of  the  custody  of  the  sheriff  of 
Gsermaithon.  The  writ  of  summons  issued  in 
March,  1845,  and  afterwards  and  before  ap- 
pearance, the  defendant  married  her  present 
ansband.  The  action  went  on^  and  the  plain- 
tiff obtained  judgment  and  issued  a  ca.  sa., 
upon  which  the  defendant  was  taken  into  cus- 
tody. BioHfe^  B.^  having  made  an  order  for  her 
discbargey  on  the  ground  that  she  had  no  s^m- 
rate  prcypertj^  the  present  rule  was  obtainedj 
against  wl^ch 


ing  her  to  be  discharged.  The  whole  practice 
of  discharging  married  women  in  lawful  cus- 
tody under  an'  execution  against  the  person 
is  of  recent  date,  and  appears  to  rest  on  no 
principle  whatever.  Where  a  ca.  sa.  issues  on 
a  judgment,  the  sheriff  is  bound  to  take  the 
party  againat  whom  the  writ  is  directed, 
adiether  under  coverture  or  not,  and  he  is 
hound  not  only  where  she  is  sued  mth  her 
husband*  but  also  where  she  is  sued  aloae, 
since  the  plaintiff  has  a  right  to  recover  the 
fruits  of  h?8  execution,  and  take  her  in  satisfac- 
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doo>  and  we  cannot  interfere  to  discbarf^re  her 
ont  of  custody,  unless  there  are  some  special 
drcumstances  authorising  the  court  to  do  eo 
in  the  exercise  of  its  equitable  jurisdiction.  In 
modern  timss  the  courts  liave,  in  actions 
against  husband  and  wife,  been  accustomed  to 
discharge  the  wife  when  she  has  no  separate 
property,  and  the  reason  for  that  is,  that  she 
cannot  acquire  property  in  satisfaction  of  the 
debt.  As  that  practice  has  prevailed  sa  long 
we  should  not  feel  warranted  in  overturning 
the  established  law,  but  in  the  case  of  a  right- 
ful judp^ment  against  a  married  woman  alone 
there  is  no  decided  authority  that  the  court 
will  discharge  her,  if  taken  on  a  ca,  sa.  There 
is  a  distinction  between  that  case  and  the  case 
of  a  judgment  against  husband  and  wife.  In 
die  former  the  discharge  of  the  wife  deprives 
the  plaintiff  of  all  reasonable  chance  of  obtain* 
ing  satisfaction  of  the  judgment ;  whereas,  in 
the  latter  he  may  obtain  it  from  the  husband. 
It  seems  to  me  that  we  have  no  more  right  to 
deprive  a  plaintiff  of  part  of  his  legal  right  than 
we  have  to  deprive  him  of  the  whole  of  it, 
though  the  injustice  in  the  one  case  is  less  than 
in  the  other;  but  the  practice  is  well  established 
that  in  the  case  of  a  joint  execution  the  wife  is 
entitled  to  be  discharged,  if  she  has  no  separate . 
property.  Seeing  no  principle  to  warrant  us  in 
discharging  a  married  woman  where  she  is : 
sole  defendant,  we  ought  not  by  so  doing  to  | 
deprive  the  plaintiff  of  the  fruits  of  his  judg- ' 
ment;  consequently,  the  rule  must  be  dis- 
charged. 

NOTES  OF  THE  WEEK. 


THE    SOLICITOR   GBNBRAL. 

A  fortnight  ago  we  stated  the  names  of  the 
ffentlemen,  one  of  whom  it  was  confidently  pre- 
dicted would  be  the  Solicitor  General.  Last 
week  "  it  was  said  "  that  Mr.  Romilly  would  i 
be  promoted,  but  the  rumour,  it  appears,  was 
unfounded.  The  choice  has  fallen  on  David 
Dundas,  of  the  northern  circuit,  Q.  C,  member 
for  Sutherland  shire.  He  was  called  to  the  bar  by ' 
the  Hon.  Society  of  the  Inner  Temple,  on  the  I 
7th  Feb.  1823.  There  seems  to  be  an  unusual 
unanimity  in  hailing  this  appointment  as  a! 
highly  proper  one.  llie  claims  of  the  equity  j 
bar  and  the  name  of  Romilly  lead  us  to  give  a ; 
willing  belief  to  the  previous  rumour ;  but  the 
eminent  qualities  of  Mr.  Dundas,  no  doubt, ; 
entitle  him  to  the  distinction  he  has  attained* 

LECTURESHIPS   AT  THE   INCORPORATED 
LAW   SOCIETY. 

On  the  completion  of  the  three  year's  course 
of  lectures  by  Mr.  Calev  Shadweli  and  Mr. 
A.  J.  Stephens,  new  lecturers  have  been' 
appointed ;  namely,  Mr.  Jas.  Wilde,  the  ne- 
phew of  the  Chief  Justice,  in  common  law ; ' 
and  Mr.  Fielding  Nalder,  in  conveyancing.  I 
Mr.  S.  MUUr  enters  hit  second  year  in  the  de- 
partment  of  equity.  | 
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PROCEEDINGS  IN  PARLIAMENT  RE. 
LATINO  TO  THE  LAW. 

itouu  of  ftflttltf. 
NEW   BILLS. 

Recovity  of  SinlQ  Debta  and  Demands  in 
England. — For  2nd  reading^ 

Juvenile  Offenders.  In  Committee.  Mar- 
quis of  Westminster. 

General  Registration  of  Deeds  . —  For  2nd 
reading.     Lord  Campbell. 

Religious  Opinions  ReUef. — Re-committed. 
Lord  Lyndhurst. 

Correction  of  Clerks  (Church  DiacipliDe). 
In  Committee.    Bishop  of  London. 

Punishment  for  deterring  Prosecutors,  Wit- 
nesses, &c. — In  Committee.     Lord  Denman. 

Corresponding  Societies  and  Lectures. — Foi 
3rd  reading. 

Game  Laws.    To.  be  reported. 

Small  Debt  CourU : 
St.  Austell.    In  Committee. 
Birkenhead.    In  Committee. 

Aottse  of  Commons. 

NSW   BILLS. 

Real  Property  Conveyance. 

Bankruptcy  and  Insolvency. — ^Re-committed. 
See  the  bill,  31  L.  O.  569.    Mr.Haweo. 

Roman  Catholics*  Relief.  —  Re-comoutted. 
See  the  bill,  p.  402,  ante.    Mr.  Wataon. 

Northampton  Small  Debts  Court. 

Poor  Removal. — Re-committed. 

Death  by  Accidents  Compensation*  Ror  Sod 
reading, 

Deodands  Abolition.    Mr.  Bourerie. 

Total  Abolition  of  the  Punishment  of  Death. 
Mr.  Ewart. 

County  Rates.     For  2nd  reading. 

Administration  of  Justice  at  Quarter  Ses- 
sions.— In  Committee.    Mr.  F^ewen. 

Charitable  Trust  Accounts. — In  Committee. 
Mr.  Hume. 

.  Commons  Enclosure,  No.  2.   In  Committee. 

Duty  on  books  and  Engravings!  In  Com- 
mittee. 

Amendment  of  Land  Clanses  Consoldatioo 
Act. 

P08TP0NB]>. 

Highway  Laws  Amendment. 
Somerset  County  Court. 

THE  EDITOR'S  LETTER  BOX. 

We  shall  continue  to  give  all  the  statutes 
which  in  any  material  respect  bear  on  the  law  or 
practice  of  the  courts,  or  are  generally  interest- 
mg  to  the  profession. 

VVithin  the  compass  of  our  two  volumes  an- 
nually, comprising  about  six  hundred  pages 
each,  our  readers  will  find,  we  believe,  every- 
thing that  can  be  desu«d  in  a  periodical  work. 
Instead  of  detached  volumes  of  Digests  and 
Acts,  the  whole  is  now  comprehended  **  within 
the  four  comers  of  our  (eidamd)  record." 

We  thank  <<  F."  No  doubt  ovr  oonlamoo- 
rary  ought  in  common  fmmeot  to  adcaoirleogf 
the  source  of  the  aiticlee  tvhich  it  eofrtes. 


^e  ftegal  i^bdetuer* 
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PertinetyOt  n«Mi»  malum  est,  agitamus." 

HORAT. 


THE  REMAINING   LAW    BILLS 
BEFORE  PARLIAMENT. 

.  It  may  be  useful  in  this  place  to  sum  up 
the  state  of  proceedings  in  Parliameift  re- 
iating  to  the  Law  Bills  still  remaining  for 
consideration  in  one  or  other  of  the  houses. 

1st.  We  may  enumerate  the  measures 
recently  withdrawn  or  postponed  till  the 
next  session.     .They  ar^  as  follow : — 

The  Highway  Laws  Amendment  Bill, — 
which  was  intended  by  Sir  Robert  Peel  to 
afford  some  relief  to  the  landed  interest 
and  to  benefit  considerably  the  public  at 
large. 

The  SamenetaMre  Local  Court  Bill, — 
which  was  permitted  very  inconsistently 
to  be  brought  in  whilst  the  general  mea- 
sure of  the  late  government  was  before 
parliament.  The  proposer  of  this  project 
has  reluctantly  given  it  up.* 

The  bill  for  the  better  Administration  of 
Justice  at  the  (Quarter  Sessions  was  not, 
we  believe,  supported  by  government,  and 
remains  over  for  the  present. 

The  Church  Discipline  Amendment  Act 
appears  also  to  be  deferred  by  the  Bishop 
o(LonfJiof\f  who  introduced  it,  in  expecta- 
tion that  the  government  will  do  something 
of  a  satisfactory  kind  in  another  session. 

Land  Clauses  Consolidation  Amendment, 
This  last  bill  limited  the  time  for  com- 
pleting the  subscribed  capital  and  register- 
ing the  shareholders.  It  also  authorized  a 
majority  to  dissolve  the  company. 

2nd.  The  bills  which  the  new  Prime  Mi- 


*  In  the  House  of  Lords  there  are  two  bills 
.  still  pffading  for  establishing  petty  courts  at 
Birhei^ieadt  «nd  St,  Austell;  and  in  the  Com- 
mons a  VSl  foir  a  similar  court  at  Northampton^ 
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nister  signified  it  was  the  intention  of  go- 
vernment to  press  forward  are  the  follow* 
ing:— 

The  Small  Debts  Bill.  It  was  intended, 
however,  that  while  the  general  design  of 
this  bill  was  approved,  it  was  requisite  tliat 
the  New  Law  Officers  should  consider  its 
details.  The  time  which  this  duty  will 
occupy,  —  considering  the  weight  of  the 
pressing  political  and  financial  subjects — 
may  probably  render  it  necessary  to  defer 
the  measure  to  another  session;  but  on 
this  conjecture  the  parties  interested  must 
not  rely,  for  (as  on  other  occasions)  the 
bill  may  be  hurried  through  its  various 
stages  during  the  last  week  or  two  of  the 
session. 

The  Charitable  Trusts  Bill.  The  former 
measure,  negatived  in  the  House  of  Lords, 
against  the  wishes  of  the  late  government, 
was  undoubtedly  much  more  objectionable 
than  the  present,  which  is  limited  to  <*  pro- 
curing accounts  of  receipts  and  expendi- 
ture by  all  persons  administering  charitable 
trusts  in  England,"  yet  the  new  bill  im- 
poses the  necessity  of  keeping  the  accounts 
in  a  new  form  and  by  a  new  officer ;  and 
in  many  important  respects  the  same  ob- 
jections apply  to  this  as  to  the  rejected 
bill.  Thus  the  trustees,  committees,  or 
other  governing  bodies  of  the  vast  number 
of  charities  throughout  the  country,  who 
in  a  great  degree  support  those  charities 
by  their  own  voluntary  subscriptions,  do- 
nations and  bequests,  will  scarcely  welcome 
the  interference  of  a  government  officer, 
and  submit  to  be  driven  in  every  instance 
to  appoint  persons  for  the  purpose  of  keep- 
ing and  rendering  the  accounts  according 
to  the  arbitrary  dictation  of  a  government 
clerk.  This  will  much  endanger  the 
amount  of  the  liberal  benefactione  vy  which 
so  large  a  class  of  charities  have  been  prin- 
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cipally,  tf  not  wholly  maintained.  It  may 
not  unnaturally  be  said — ^'  If  the  state  will 
intecfi^re  in  the  distribution  of  our  funds, 
let  the  state  provide  them." 

It  should  be  recollected,  that  in  all  these 
charitable  institutions,  an  account  is  always 
rendered  at  the  anoual  or  other  meetings,, 
and  made  public  for  the  purpose  of  procur- 
ing new  subscriptions.  We  j^pprehend, 
therefore,  that  for  the  sake  of  checking  an 
occasional  abuse,  (which  may  be  coh^cted 
by  other  means,)  "a  serious  blow  and 
great  discouragement"  will  be  inflicted 
upon  the  vast  majority  of  our  charitable 
institutions. 

And  the  pretence  for  all  this  inter- 
meddling is,  that  an  inquiry  into  an  abuse 
when  conducted  in  the  Court  of  Cii.an- 
cery,  is  too  expensive.  The  proper  remedy 
obviously  is  to  improve  the  machinery  of 
the  court,  and  confer  summary  powers  by 
way  of  petition  in  all  trusts  of  small 
amount. 

The  Miemotaiofthe  Poor  Bill,  as  altered 
and  intended  to  be  carried  by  tlie  new 
ministry,  is  confined  to  the  fbYlowing 
i)oints : — 1.  Non-liability  to  be  removed 
after  Bve  years  residence*  2.  Widows  not 
removable  fur  twelve  months.  3.  Nor 
children.  4.  Nor  sick  persons.  The  ob- 
noxious clause  as  to  non- professional 
officers  acting  in  legal  business,  has  not 
been  again  introduced. 

3rd.  Of  the  bills  not. taken  .up  by  the 
'government,-  we  may  first  mention  the 
Bankrtq)iey  and  Insolveficy  Bill,  which  still 
lingers  in  the  Commons.  Mr.  Hawes 
being  now  in  office  may  expedite  it,  but 
perhaps  his  avocations  will  deprive  him  of 
the  leisure  necessary  to  carry  it  success- 
fully through  parliament. 

The  General  Registration  of  Deeds  Bills, 
Which, Lord  Campbell  deferred  till  the 
Com  Law  Bill  should  be  settled,  has  not 
yet  been  read  a  second  time  ;  and  we  pre- 
sume it  must  be  considered  by  the  Lord 
•Chancellor  as  far  too  large  and  important 
a  scheme  to  be  entered  upon  at  this  late 
period  of  the  session.  Indeed,  if  the  noble 
and  learned  proposer  should  be  ever  so 
well-minded  to  carry  it  through,  there  can 
be  no  chance  of  its  passing  both  houses  in 
the  present  session.  Nevertheless,  the 
profession  should  still  continue  their  watch- 
fulness over  it. 

T4ie  Short-Form  Real  Property  Con- 
voyancing  Bill  was  wholly  unnoticed  by  the 
Premier  when  he  stated  the  intentions  of 
«bei%«iriffi^^Vtth  respect  to  tlie  bills 


then  before  parliament.  Mr.  Stuart,  how- 
ever,  after  aaverting  to  the  labour  bestowed 
on  this  bill,  which  he  said,  showed  the  vast 
difficulty  of  dealing  with  any  alteration  of 
a  law,  denounced  the  bill  as  **  a  mass  of 
absurdity  that  no  honourable  member 
would  acknowledge  the  charge  of  it. 
Amendments  of  the  law,  he  added,  were 
«a«ily  ^Eoposed,  but  the  difficulty  w^  in 
enduing  them  with  wisdom.*'  In  the  pre- 
sent state  of  the  parliamentary  business, 
it  seemrunlikely  that  the  bill  should  pass; 
but  we  will  not  answer  for  the  result. 

These  are  the  principal  measures  re- 
maiinfthg  for  consideration,  and  we  append 
the  list  of  the  other  bills,  namely. 

In  the  House  of  Lords : — 

Pamshment  for  deterring  Pioaecutaoiu.    la 
Committee; 
Juvenile  Offenders.    In  Committee. 
Game  Laws.    To^  be  reported. 

In  the  Commons,  the  other  bills  are ; — 

* 

Death  by  Accidents  Compensa^cm.    In  Com- 
mittee. 
Abolition  of  Deodands.    For  2nd  reading. 
County  Rates.    For  2nd  reading. 
Commons  Enclosilu-e.   To  be  reported. 


BURDENS  ON  REAL  PROPERTY. 


SECUTIONS. — STAMP  DUTIBS. 

We  lately  noticed  the  Report  of  the 
Special  Committee  of  the  House  of  I«ords 
on  the  Burdens  on  Real  Property,  (see  p. 
1 37,  ante.)  It  appears  that  another  repeat 
was  proposed  to  the  committee  by  I^nl 
Monteagle,  but  negatived.  This  paper 
has  been  printed  by  order  of  tlie  House  of 
Commons,  and  we  deem  it  important  to 
submit  several  parts  of  it  to  the  considera- 
tion of  our  readers. 

We  apprehend  that  these  various  par- 
liamentary inr]uiries  will  lead  to  the  adop- 
tion of  some  serious  changes  in  the  practice 
of  conveyancing,  which  our  readers  wOI 
do  well  to  watch  and  consider.  We  hear, 
indeed,  tliat  in  various  parts  of  the  coun- 
try, the  practitioners  are  taking  into  their 
consideration  the  bills  now  before  par- 
liament, relating  as  well  to  the  forms  of 
conveyances,  settlements,  mortgages  and 
leases,  as  to  the  establishment  of  a  general 
registry.  We  have  repeatedly  CaHcd  at- 
tention to  these  subjects,  and  trust  that  no 
further  time  will  be  lost. 

Under  the  bead  of  Law  of  Reml  Pro- 
pertg  we  find  the  following  suggestiors:— 


K.;- 
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'Hie  qoettMHi  bong  pat  to  Mr»  BWee,  an 

EDKlish  bairister,  and  one  wko  baa  bald  high 
kgi  office  in  Ireland,  'What  he  conaidered 
to  be  the  gnaleat  burden   to  which  landed 
property  m  Iretond  ia  anhjeety'  be  anawera, 
'The  cost  of  chancery  and  eqaity  proceedings 
in  jceneral.   I  apeak  from  aome  experience  both 
in  England  and  Ireland,  having  practiaed  in 
the  Court  of  Chancery  in  England  some  yeara, 
and  having  had  equity  duties  to  perform  aa 
Chief  Remembrancer  in  Ireland.'     Nor  does 
this  opinion  appear  confined  to  equity  proceed* 
ings  alone,  nor  yet  to  Ireland ;  it  ia  applicable 
to  all  legal  proceedings  tonchiag  land.     The 
endence  both  of  Mr.  Stewart  and  Mr.  Senior 
is  worthy  of  attention.      The   expensea   of 
searches,  of  making  out  title,  and  transferring 
le^  property,  ia  shoim  to  be  grievous,  not 
only  in  its  amount,  but  partial  and  nnjuat  in 
its  pressure  on  small  properties.     Being  also 
uncertain,  and  incapable  of  any  previous  eati- 
mate,  it  involves  every  purchaser  or  seller  in  an 
undefined  obligation.    It  also  affects  the  credit 
of  the  landowner,  by  renderirg  the  mortgage 
as  well  as  the  aale  of  land  difficult  and  ex- 
pensive. 

''This  aflfecta  the  selling  value  of  lands 
more  especially  as  it  excludes  from  the  market 
.the  smaller,  and  therefore  the  more  numerous 
purchasers.  'ITie  great  difficulty  of  our  pre- 
sent law  of  property  is,  that  small  dealings  in 
land  are  discouraged.'  Such  is  the  observation 
of  Mr.  Stewart.  '  Our  system  much  diminishes 
the  value  of  land,  and  exchides  all  small  pur- 
chasers, whoae  number  more  than  make  up  for 
the  me diocritv  of  their  means.'  This  is  the 
judgment  of  Mr.  Senior.    These  burdens  upon 


the  expenae  and  difficulty  of  making  an  aaaign* 
meat  or  conveyance  of  real  property. 

We  think  that  the  supposed  difference 
in  the  price  of  landed  property  occasioned 
by  the  expense  of  proving  the  title  and 
preparing  the  conveyance  is  far  overrated, 
but  the  diminution  of  the  stamp  duty 
would  be  materially  felt.  As  to  a  general 
registry  it  is  stated  that— 

"All  the  legal  witnesses  examined,  except 
one,  consider  that  a  registration  x>f  deeds  is  ao- 
eolutely  necessary,  as  the  true  foundation  of  a 
cheaper  and  more  secure  system  of  conveying 
and  assuring  the  titles  of  landed  property.  ''I 
beheve  that  this  is  the  only  civilized  coantry 
without  a  general  register.  In  almost  every 
country  but  this,  the  transfer  of  property  is  ef- 
fected in  the  books  of  a  notary  or  registrar.* 
The  establishment  of  such  a  system  was  re. 
commended  by  the  Commission  on  Real  Pro? 
perty,  consisting  of  some  of  the  most  eminent 
conveyancers,  and  including  the  late  Mr.  Duval, 
Mr.  Brodie,  and  Mr.  Duckworth,  it  was  also 
approved  of  by  the  late  Mr.  Charles  Butler, 
the  head  of  hie  profession.  It  has  been  recom« 
mended  and  sanctioned  by  high  authorities  in 
parliament,  and  has  met  with  the  concurrence 
both  of  committees  and  of  the  House  of  Lords. 
Unfortunatelv,  the  opposition  of  local  and  pri« 
vate  interest  has  hitherto  prevented  the  adop* 
tion  of  this  wise  and  aaiutary  measure  ;  but  it 
is  to  be  hoped  that  a  day  is  approaching  when 
better  influences  mav  prevail. 

"  Apprehensions  have  been  either  excited  or 
felt  lest  the  registration  of  deeds  might,  by  di- 


the  free  transfer  of  profierty  therefore  diminish ,  vulging  titles,  lead  to  dispute  and  litigation.  It 
the  saleable  value  ot  land,  and  more  particularly  |  has  however  been  proved  most  conclusively  by 
when  sold  in  smaller  portions.  i  the  evidence  of  high  legal  authorities,  Scotcn 

Mr.  Senior  states,  that  the  nnmber  of  years'  |  and  Irish,  that  no  such  inconvenience  has  been 
porchase  in  almost  til  the  better  parts  of  found  to  exist  in  those  countries.  It  is  proved 
Europe  is  much  higher  than  in  England.  He  {  by  the  same  authority  that  a  system  of  registra- 
states  that  it  is  35  years' purchase  on  the  banks  |  tion  to  be  effectual,  must  be  made  conclusive, 
of  the  Rhine;  and  he  attributes  this  important  except  in  cases  of  fraud.  If  the  doctrines  of 
difference  to  the  greater  facilities  of  transfer  notice  and  of  equitable  relief  in  favour  of  a 
which  are  given  abroad.  Nor  is  the  diminished '  prior  non-registered  deed,  be  once  admitted  to 
value  of  hind  the  only  or  the  greatest  evil  which  |  defeat  the  simpler  principles  of  the  law,  the 
results  from  this  state  of  the  law.  A  social  evil  great  benefit  of  registration  must  be  lost.  The 
of  great  magnitude  is  also  the  resuH  of  these  j  increased  value  of  landed  property  in  Scotland, 
impedimenta  to  the  purchase  of  land  by  small  |  and  the  facility  with  which  it  is  used  for  the 
proprietors.  '  I  think  it  would  have  a  most '  purposes  of  credit,  are  attnbuted  to  the  exist- 
beneficial  effect  upon  labourers,  and  also  a,'enceof  a  registration  for  deeds.  It  is  observable 
most  important  effect  upon  society  at  large,  if  |  that  it  is  by  no  means  necessar}'  that  the  cus- 
the  more  industrious  class  of  persons  were  tody  of  the  original  titles  should  be  given  up 


enabled  to  acquire  a  property  in  their  cottages 
and  gardens.  The  satisfaction  of  living,  in  his 
o^n  house  would  be  gratifying  to  his  feehngs, 
and  would  have  a  beneficial  effect  on  his  con- 
duct. I  think  that  instead  of  having,  as  I  am 
afraid  to  a  great  extent  we  now  have,  a  mass  of 
the  people  possessing  no  sympathy  with  the 
ownership  of  property,  it  would  give  them  a 
feeling  of  the  sacredness  of  property,  and  the 
necessity  of  securing  it.'  These  benefits,  which 
the  witness  referred  to  (Mr.  Heathcoat)  de- 
scribes with  so  much  truth  and  feeting,  are 
greatly  abridged  by  the  state  of  oar  laws,  and 


unless  the  party  interested  should  desire  it  for 
the  purposes  of  securitv.  It  is  likewise  ahown 
by  tiie  practice  in  Scotland  that  local  regieters 
may  most  conveniently  be  combined  with  a 
central  registration. 

'J'hese  measure  of  reform  appear  to  the  com- 
mittee likely  to  add  to  the  value  of  real  pro- 
perty, and  greatly  to  lessen  the  existing  bur- 
dens upon  land.  As  evidence  of  this  important 
fact,  the  testimony  of  Mr.  Stewart  is  conclusive. 
Two  acts  which  have  recently  passed,  effecting 
a  wise  and  salutary  reform,  the  one  dispensing 
with  the  assignment  of  terms,  the  other  fpr 
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abdithinff  the  lease  for  a  vear,  Mr.  Stewart 
states  to  have  S£^ve4  250,00o/.  a  year  to  parties 
interested  in  land ;  the  alteration  of  the  law  re- 
specting fines  and  recoveries  must  also  have 
had  a  great  effect ;  and  the  committee  are  con- 
fident that  essential  relief  will  finally  be  ob- 
tained for  the  owners  of  real  property  if  parlia- 
ment shall  persevere  in  this  course  of  sound 
legislation." 

Then  in  regard  to  the  adminhtraHnri  of 
Justice  in  criminal  prosecutions  ^  the  foHow- 
ing  statement  was  proposed  to  the  com- 
mittee, tlie  suggestions  in  which,  we  think, 
will  meet  with  general  concurrence: — 

"  It  has  been  already  shown^  that  under  the 
arrangements  recommended  to  parliament  by 
government,  and  adopted  in  the  year  1835,  re- 
lief to  the  extent  of  1,024,231/.  has  been  given 
to  the  real  property  of  England  in  the  exuense 
of  prosecutions ;  but  when  it  is  considerea  that 
the  administration  of  justice,  so  far  from  relat- 
ing to  any  one  pecuHar  interest,  is  of  all  the 
duties  of  the  state  that  which  is  the  most  gene- 
ral and  comprehensive,  it  would  appear  that 
the  principle  adopted  in  1835  may  wisely  and 
usefully  bs  carrieu  still  further.  To  ensure  to  alL 
however  poor  and  humble,  a  free  and  effectual 
mode  of  obtaining  the  protection  of  the  law ;  to 
prevent  the  compromise  of  criminal  proceediof^a 
when  brought  against  the  rich  and  powerful ; 
to  give  uniformity  and  stability  to  the  adminis- 
tration of  criminal  justice,  are  considerations 
of  paramount  importance.  ITiese  objects  ap- 
pear to  have  been  greatly  promoted,  if  not  abso- 
lutely attained  by  the  system  of  crown  prosecu- 
tions, long  practised  in  Scotland  to  the  advan- 
tage and  the  contentment  of  the  people  of  that 
country,  and  in  late  years  most  usefully  ex- 
tended in  Ireland.  Without  a  general  system 
of  control  and  direction,  it  would  obviously  be 
unwise  that  the  state  should  assume  the  re- 
sponsibility of  defraying  the  charges  of  prose- 
cutions ;  but  subject  to  such  control,  it  appears 
to  the  committee  that  a  great  relief  may  be  given 
to  the  real  property  of  England  from  a  portion 
of  its  existing  burdens,  and  at  the  same  time 
one  of  the  greatest  and  most  practical  reforma- 
tions introduced  into  the  administration  of  our 
criminal  law. 

"  It  is  obvions  that  the  establishment  of  a 
public  prosecutor  (without  which  such  a  change 
as  is  recommended  would  be  most  incomplete) 
should  never  be  allowed  to  interfere  with  the 
right  of  every  subject  of  the  realm  to  institute 
proceedings  on  his  own  behalf,  if  he  should  be 
so  minded.  This  right  is  essential  to  the  prin- 
ciples of  hberty ;  but  it  is  perfectly  compatible 
with  the  suggested  change,  and  practically  it 
forms  a  part  of  the  law  of  Scotlana.  It  is  also 
obtervable  that  the  Scotch  system  embraces 
and  has  facilitated  the  establishment  of  local 
courts  for  the  trial  of  ci\Tl  causes.  A  measure 
of  this  description  could  not  be  otherwise  than 
a  ,grcat  relief  from  the  oppressive  burden  of 
litigation  to  which  the  owners  of  real  property, 
as  \i"ell  as  other  classes,  are  now  subject. 


Of  the  sUmq^  /awPf  tke  foUoirini^  import* 
ant  particulars  ane  stated ;— « 


"The  stamp  duties  furnish  imtatieea  bath  of 
exemptions  granted  to  the  landed  interest,  and 
of  buntens  to  which  they  wfe  specially  sub- 
jected* The  nefc  anooot  of  these  duties  for  the 
year  which  has  just  expired  is  7»^>60,339/. 
Some  of  the  objections  raised  against  these 
duties  do  not  seem  peculiar  to  real  property, 
but  are  common  to  property  of  all  descriptions. 
The  unequal  rate  at  which  the  smaller  trans- 
actions are  taxed  as  compared  with  the  greater, 
adopting  a  principle  the  very  reverse  of.  an  ad 
valorem  scale,  is  most  oppressive  and  unju$t. 
'  The  stamp  upon  a  100/.  sale,  would  amount 
to  five  per  cent. ;  upon  a  300/.  sale,  would 
amount  to  3/.  iOs.  per  cent. ;  upon  a  500/.  sale, 
to  W.  145.  3c/.  per  cent.,  and  above  that  onlv  to 
one  per  cent.*  This  is  the  evidence  of  Mr. 
Baxter.  Mr.  Stewart  states  that  the  stamp 
laws  press  most  hardly  u^hhi  small  dealings. 
A  proposition  has  been  ineffectually  made  to 
parliament  at  a  former  time,  to  remedy  these 
inequalities,  by  the  introduction  of  a  uniform 
and  more  equitable  scale.  This  remedy  de- 
serves adoption.  This  branch  of  taxation  pre- 
sents other  considerations  of  great  importance. 
The  inequalities  of  the  legacy  and  probate  du- 
ties, andf  the  exemptions  granted  to  real  pro- 
perty of  certain  descriptions,  have  long  been 
the  subject  of  obserx-ation  and  complaint.  The 
amount  of  legacy  aiid  probate  duties  received 
in  Great  Britain  from  the  period  of  their  intro- 
duction to  the  close  of  the  last  year  amounted 
to  60,528,178/.,  and  the  capital  assessed  to 
the  legacy  duty  during  the  same  time  to 
1,339,419,611/.  When  Mr.  Pitt  introduced 
these  taxes  in  1797,  he  proposed  that  they 
should  include  all  property,  real  as  well  as  per- 
sonal. The  existing  exemptions  in  favour  of 
land  were  adopted  during  the  progress  of  the 
measure  through  parliament,  contrary  to  the 
original  intention  of  the  minister;  but  great 
misapprehension  previuls  in  res])ect  to  these 
exemptions.  It  is  not  true  that  all  real  estates 
are  relieved  from  these  taxes;  all  leasehold 
property  is  liable  to  duty,  as  well  as  all  freehold 
estate  directed  by  will  to  be  sold,  and  distri- 
buted as  money.  When  the  extent  and  value 
of  house  property,  or  church  lands,  and  other 
leaseholds,  is  considered,  the  greater  part  of 
which  are  held  for  terms  of  years,  it  must  he 
clear  that  a  considerable  portion  of  landed 
estates  are  not  included  w*ithin  the  exemption. 
Yet,  after  making  all  allowances  under  the^e 
heads,  it  Is  still  manifest  that  landed  property 
enjoys  a  |)eculiar  favour  and  advantage  in  re- 
spect to  these  taxes.  Such  inequality  the  com- 
mittee are  not  disposed  to  justify ;  but,  on  the 
other  hand,  it  should  be  borne  in  mind,  that 
landed  property  in  its  conveyance  inter  riros 
is  burdened  by  much  heavier  chanres  tlian  fall 
upon  the  transfer  of  personals.  What  justice 
would  therefore  seem  to  require  is,  a  revision 
of  the  whole  of  these  taxes  on  the  assignment 
and  transmission  of  property,  both  real  and 
personal,  whether  made  during  life  or  after  de* 
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ccitt.  'A»  equal  tiMl  j*lM  ai)panrtionment  of 
these  bardens,  withotii  fayouror  profercAee  to 
an/  peculiar  description  of  property,  is  the 
rnnedy  which  Ihft  natufe  of  tM  case  requires." 

TbecoQclostoos  to  wlijch  it  wnsfNPOpoaed 
the  committee  shooid  come  were  as 
foUow :— . 

•M.  The  improvement  ofthelawof  real  pro- 
perty, the  »impIiiication  of  titles  and  of  the 
(am^  ot  conveyance,  the  establishment  of  a 
general  office  for  the  registration  of  deeds; 
thus  applying  princinles  already  adopted  in 
Scotlancf,  Ireland,  ana  almost  throughout  the 
continent  of  Europe,  whereby  the  security  to 
landed  property  has  been  increased,  and  its 
value  augmented  several  years'  purchase. 

•'2.  An  extension  of  the  measure  of  1835,  by 
relieving  the  counties  and  boroughs  from  the 
portion  of  expense  to  which  they  continue  liable 
for  criminal  prosecutions.  This  measure,  how- 
ever,  should  be  accompanied  by  an  adoption, 
on  the  part  of  the  state,  of  an  effective  control. 
The  establishment  of  an  office  of  public  prose- 
cutor, and  the  conduct  of  all  prosecutions  is 
recommended. in  the  strongest  manner  by  the 
example  of  Scotland  and  Ireland,  as  well  as  by 
the  reason  of  the  case. 

"  3.  The  revision  of  the  stamp  duties,  not 
mth  a  view  to  the  reduction  of  revenue,  but  to 
a better'apportjonment  of  burdens;  an  adop- 
tion of  an  ad  valorem  scale  of  duty,  relieving 
sinall  properties  from  the  present  unju&t  and 
disproportionate  charge;  and  making  an  equi- 
table distribution  of  all  duties  on  the  sale  and 
transmission  of  property,  real  and  personal, 
whether  during  life  or  after  decease,  both  on 
ordinary  conveyances  and  in  the  shape  of  pro- 
bate or  legacy  duties,  so  as  to  remedy  all  exist- 
ing inequalities,  and  to  repeal  all  undue  and 
partial  exemptions. 

''  4.  The  adoption  of  periodical  and  compul- 
sory re- valuations  for  the  levy  of  all  local  rates,  |  p^^Jr^ 

so  as  to  avoid  the  injustice  and  inequality  of  j \ ^ 

the  i)resent  most  anomalous  system.     This  is  ~  I ^ 

consistent  with  the  recommendation   of   the!  CONSTRUCTION   OF  THE    STAMP 

commi*!ijoner8  on  local  rates,  and  with  the  j  ACT. 

evidence  now  taken.  i 

"  5.  The  consolidation  of  the  present  imme- 1      „,  ,  ,  .  i    i        •     .  t 

rous  rates,  levied  by  multiplied  and  sometimes  I  ^  "^  number  which  lias  just  appeared 
conflicting  authorities.  There  now  exists  in  |  of  the  reports  of  cases  argued  and  deter- 
law,  if  not  in  practice,  24  rates  and  54  species  i  mined  in  the  court  of  Common  Pleas,  con- 
of  ofiinera  for  their  imnosition,  levy,  and  admi-  tains  the  statement  of  a  case  of  some  prac- 
nistration.  The  number  of  these  officers  ia  j  iJcal  importance,  in  whicli  that  court, 
now  csUraatccl  at  180,204.   The  fact  that  many  ;  ^^^^  ^,^1,^^  things  held,  that  the  draft 

iJ^  r.Srilf tiTu^^^^^^^^^  ,  0^  -  V-nt  whicu  was  neither.dated 

from  being  universally  true  that  gratuitous  stamped,  nor  signed,  was  inadmissible  m 
uer^'lce  ia  always  the  cheapest.  evidence  for  want  of  a   stamp.^     It  ap- 

**d.  It  baa  been  explained  by  Mr.  Blake,  { pcarcd,  that  the  plaintiff  and  defendant 
that  the  expense  of  erecting  gaolx,  bridewells, ;  were  both  directora  of  a  company,  called 
•hire  haUs^  and  similar  buildings  in  Ireland*  is  ^  i«  The  Oriental,  Coionial,  and  General  Life 
provided  for  by. the  public.  Advance*  ^^^ ^  ^^^^^mcQ  Company;"  and  that  the  com- 
made  by  the  Ueasury  to  meet  those  heavy  ,j     '  ^^^^^  ^^  l,^„,e  ^j  j^es 

brancbeaof  expenditure;  these  advances  ateil'^lJ".  ^  .  i  •  ,•«•  r,.. ^„^  J^o» f..««i 
made  od  the  ac^burity  of  the  county  rate,  and  ,  belonging  to  the  plaintiff,  for  one  year  from 


*7.  Where  new  establishments  arc  intro- 
duced, as  in  the  last  session,  for  the  support  of 
lunatics,  and  where  there  are  obvious  reasons, 
both  of  economy  and  of  humanity,  for  cen- 
tralising the  administration,  and  where,  above 
all,  the  resources  of  the  state  can  be  made 
available  without  any  risk  of  aggravating  or  in- 
creaaing  the  evil  proposed  to  be  remedied,  the 
committee  are  not  prepared  to  justify  the  impo<^ 
sition  of  the  whole  cost  upon  one  description 
of  property.  The  committee  therefore  submit, 
whether  the  charge  for  the  maintenance  of  lu- 
natics in  public  asylums  throughout  the  em- 
pire ought  not  to  be  undertaken  bv  the  public. 

"  8.  More  hesitation  should  unaoubtedly  be 
felt  in  respect  to  any  part  of  the  expenditure 
for  the  maintenance  and  relief  of  the  poor;  but, 
to  a  certain  extent,  the  observations  made  on 
lunatic  asylums  may,  with  proper  safeguards, 
be  made  applicable  to  other  branches  of  medi- 
cal relief. 

*'  9.  A  charge  is  periodicallv  cast  upon  the 
land  for  the  militia  rate;  tnis  is  not  now 
levied,  the  militia  being  disembodied;  but, 
considering  the  object  of  the  militia  to  be 
general,  and  not  confined  to  the  interests  of  a 
particular  class,  the  committee  are  of  opinion 
that  this  charge  should  be  provided  for  by  par- 
liament, care  being  however  taken,  that  if  the 
public  assume  the  responsibility  of  the  charge, 
the  government  should  have  authority  to  en- 
sure the  efliciency  of  the  force." 

Some  further  recommendations  were 
also  proposed  relating  to  scientific  experi- 
ments for  the  improvement  of  agriculture. 
The  proposed  report  also  contained  several 
statements  relating  to  tithes  and  their 
commutation, — the  land  tax, — the  county 
rate, — the  highway  rates, — the  jwor's  rate, 
—the  church  rate, — the  income  tax  ; — 
subjects  on  which  we  have  not  space  to 


aecurity  of  the  county 
are  repayable,  without  interest,  by  easy  instal- 
ments.   There  appears  every  reason  why  this 
system  should  be  extended  to  Great  Britain. 


•  Ckadwick  v.  Clarke,  1  Com.  Ben.  R-700. 
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the  1st  January  1843,  and  actually  entered 
upon  the  occupationi  under  a  resolution 
which  authorised  a  gub-committce,  *  to 
take  steps  for  the  occupation  of  the  house 
taken  for  tlie  company.'  "  A  draft  agree- 
ment, prepared  by  Mr.  Sturmy,  the  plain- 
tiff's solicitor,  was  submitted  to  Mr.  Wa- 
then,  one  of  the  company's  solicitors,  on 
the  6th  January,  1843,  and  relumed  with 
certain  alterations  which  were  not  objected 
to ;  and  at  a  subsequent  meeting  of  tlie 
directors  a  resolution  was  made,  empower- 
ing tlie  solicitors  of  the  company  to  sign 
the  agreement  with  Mr.  Ciiadwick,  on 
behalf  of  the  directors.  In  point  of  fact, 
however,  the  pgrcement  was  never  exe- 
cuted, and  remained  in  the  hands  of  the 
plaintiff's  attorney.  The  plaintiff  liaving 
brought  an  action  of  debt  against  the  de- 
feodanty  in  bis  capacity  as  a  director,  for 
use  and  occupation  of  the  premises,  it  was 
all  but  conceded  on  the  part  of  the  plaintiff, 
and  the  rule  was  distinctly  recognized  by 
all  the  judges,  that  the  action  could  not  be 
maintained  upon  any  implied  contract 
arising  from  the  occupation,  seeing  that 
the  plaintiff  was  as  director  a  joint-occupier 
with  the  defendant  and  the  other  directors, 
and  that  the  plaintiff's  right  of  action  was 
founded  upon  an  express  agreement.  To 
prove  this  distinct  contract,  the  resolutions 
of  the  board  of  directors  already  referred 


MaHm\  Letcestefy^  PoSesom,  J.,c«i9erwl, 

that  «*  the  statute  imposed  a  stanap  upon 
agreements  under  hand  only,  meaning  such 
as  have  }^r  se  the  buiding  effect  of  an 
agreeoAent  ;**  and  in  Hawhau  ▼.  IVam^ 
it  was  held,  that  a  paper  not  signed  by  ibe 
parties  did  not  amount  to  an  agreement  or 
minute  of  an  agreement,  bat  to  a  propoal 
only,  and  did  not  require  a  stamp. 

In  the  course  of  the  argument  it  was 
expressly  laid  down  from  the  bench,  thai 
the  law  will  not  imply  an  agreement  for 
the  occupation  of  premises  on  beliaW  ot 
a  firm  made  by  one  of  the  parties  wilh  the 
rest  of  the  firm.'  The  judges  were  unani- 
m<iu5ly  of  opinion,  tliat  in  using  tbe  expres- 
sion, any  "  agreement,  or  any  minute  or 
memorandum  of  an  agreement  made  in 
England,  under  handonl^,"  the  legislature 
merely  intended  to  denote  instruments 
not  under  seal  in  opposition  to  instrumcnU 
under  seal ;  and  not  instruments  signed  by 
the  parties.  The  words  of  the  act  which 
follows  those  cited,  via,,  "or  made  in  Scot- 
land without  any  clause  of  registration," 
showed  the  true  construction,  an^  instru- 
ment with  a  clause  of  registration  m  Scot- 
land having  the  sdme  force  ite  an  instru- 
ment ^nder  sea!  in  England.  If  the  in- 
strument embodied  tlie  terms  of  the 
contract  and  was  the  agreement  by  which 
the  parties  were  to  be  bound,  a  stamp  was 


to,  and  the  draf\;  agreement  which  had  not  j  necewary,  although  no  signature  was  at 
been  executed,  were  tendered  as  evidence  tachcd.  If  the  document  in  q«iestion  was 
on  behalf  of  the  plaintiff,  and  respectively  |  not  an  agreement,  but  a  proposal  only,  as 
objected  to  as  not  being  stamped.  The  |  the  plaintiffs  counsel  now  insisted,  then 
objection,  so  far  as  regarded  the  resolu-  there  was  no  express  contract  at  aH,  and 
tions,  was  overruled,  on  the  ground  tliatr^'^c  plaintiff  was  remitted  to  the  dilemma 
they  were  not  offered  as  evidence  of  any  j  he  was  in  before  the  instrument  was  pro- 
agreement,  and  therefore,  tliat  no  stamp  duced.  The  true  construction  of  the 
was  necessary  ;*»  but  Maule^  J.,  who  tried  1  Stamp  Act  was,  that  where  a  document 
the  cause,  nonsuited  the  plaintiff,  on  the  contained,  as  in  this  case,  the  terms  of  llie 
ground,  that  the  agreement  was  inadmis-  Agreement  between  the  parties,  a  stamp 
sible  for  want  of  an  agreement  stamp,  and  was  requisite  to  render  it  admissible  in 
that  without  it  there  was  no  evidence  of,  evidence.  The  court  was,  therefore,  una- 
an  express  contract.  Inimously  of  opinion,  that  the  document 

The  question  was  argued  upon  a  rule  to  produced  ought  to  have  been  stamped,  and 


enter  a  verdict  for  the  plaintiff,  and  in  sup 
port  of  the  rule  it  was  contended,  that  the 
rejected  document  was  not  "  an  agreement, 
nor  a  minute  or  memorandum  of  an  agree- 
ment," within  the  meaning  of  the  Stamp 
Act,  but  was  upon  the  face  of  it  a  mere 
proposal,  which  did  not  require  a  stamp.' 
In  the  King  v.    The  Inhabitants   of  St, 


that  the  nonsuit  was  right* 


*  See  Vattffhton  v.  Brine,  1  Man.  ic  G.  359; 
1  8c.  N.  R,  2S9  ace. 

V.  Brown,  3  B.  &  C.  665 ;  5  D.  & 


Dratti 
R.588. 


NEW  STATUTKS  EFFECTING  ALTE- 
RATIONS IN  THE  LAW. 

ADMINISTRATION  Of  CRIMINAL  JUSTICB. 

9  &  10  Vict.  c.  24. 
An  Act  fur  removing  some  Defects  in  the  Ad* 
ministration  of  Criminal  Justice.      [26th 
June,  1S46.] 


'  2  Ad.  &  E.  210. 
«  B.  &  Cr.  680;  5  D.  &  R.  512. 
f  Hoknea  r.  Higghu,  1  B.  &  a74 ;  S  DdsrL 
&  Ry.  196. 
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1.  PoaMT  ^f  etdmnmi  cowri$  as  to  terms  of 
irttn$port4ai9n  mmd  M|pni»M«i»U.---WhereM  io 
certain  cases  of  felony  the  court  is  not  em- 
powered by  la<r  to  award  sentence  of  trans- 
portatioo  for  a  !efi*  period  than  the  term  of  the 
oflFend'er's  Kfe,  otmttat  long  ttm  Of  yoftfs,  or 
Mntence  of  imprisonmeot  Ibraav,  shorter  term 
than  two  years?  W  ft  v  desirable  that  some 
fach  offenders  sho.uld  suffiBr  transportation  or 
imprisoament  for  a  shorter  period  respectively, 
at  the  discretion  of  the  coait  before  which  they 
are  conncted:  Now  be  it  enacted  bv  the 
Queen's  most  ^excellent  Majestv,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Ck>mmons,  in  this  present 
parliament  aMembled,  and  bv  the  aathority  of 
the  wme.  That  in  all  cases  where  the  court  is 
now  by  law  empowered  or  required  to  award  a 
sentence  of  transportation  exceeding  seven 
year«j  it  shall  be  lawful  for  such  court,  at  iu 
discretion,  to  award  a  sentence  of  transportation 
for  a  term  of  years  not  less  than  seven  years, 
or  to  award  soch  sentence  of  imprisonment  for 
any  period  not  esceedinK  two  years,  with  or 
vithoot  hard  labour,  as  shall  to  the  court  in  its 
discretion  appear  just  under  all  the  circum- 
stances. 

2.  Repeal  of  provision  in  4  ^  S  W.  4,  c.  36, 
as  to  inaictments  before  grand  jury  of  central 
niminal  ecntrt, — Indictments  may  now  be  pre- 
ferred before  tiB  said  oottn(.»— And  whereas  it  is 
now  required  W  laW  that  iiio  indictment  shall 
be  presented  before  the  grand  jury  of  the  cen- 
tral criminal  .court  ;^or  certain  offences,  unless 
the  party  prosecuting  shall  haVe  first  entered 
into  recogiiizances  to  prosecute ;  be  it  enacted. 
That  the  said'  provision  be  and  the  same  is 
hereby  repealed  ;  and  that  bills  of  indictment 
may  be  preCerred  bv  any  person  before  the 
graqid  jury  of  the  saia  court  for  any  offence  al- 
leged to  be  committed  within  the  jurisdiction 
of  the  said  court  in  the  same  manner  as  may  be 
done  before  any  other  grand  jury, 

3.  Writs  for  removing  indictments  from  cen- 
tral criminal  court  to  specify  county,  ^c,  in 
which  same  shaUbe  tried.^ And  whereas  doubts 
harre  been  raised  as  to  the  proper  place  of  trial, 
where  indictments  have  been  removed  by  writ 
of  certiorari  from  the  central  criminal  court 
into  the  Court  of  Queen's  Bench;  be  it  enacted. 
That  every  writ  of  certiorari  for  removing  an 
indictment  from  the  said  central  criminal 
court  shall  specify  the  countv  or  jurisdiction  in 
which  the  same  shall  be  triea ;  and  a  jur^  shall 
be  summoned  and  the  trial  proceed  in  the 
same  manner  in  all  respects  as  if  the  indict- 
mfiit  had  be^n  originally  preferred  in  that 
comity  or  Jarisdiotion*     , 

4;  Certificate  of  recognizance  filed  to  prosC' 
cuie  writ  terror  to  be  made  out  by  the  cterh  of 
the  crown,,  master  or  assistant  master  on  the 
crownsideqf  the  Court  of  Queen*s  Bench,  and 
to  be  a  gsjMcient  warrant  for  defendant's  dis- 
charge.— And  whereas  by  an  act  passed  in  the 
last  aeaaion  of  parliament,  intituled  "  An  Act 
to  stay  ^ecotion  of  Judgment  for.  Misde- 
meaiioiv  upon  gtving  Bail  in  Error,"  it  is 
(amongftt  other  tilings)  enacted,  that  iJie  clerk 


of  the  crown  in  the  Court  of  Quean's  Bench 
shall,  for  the  purposes  in  the  said  act  men- 
tioned, make  out  and  deliver  certificates  in 
writing  under  his  hand  of  the  due  filing  of  re- 
cord in  the  said  court  of  any  repogniiance 
given  to  prosecute  any  writ  oif  error  in  the 
manner  in  the  said  act  mentioned,  and  that  any 
such  certificate,  when  duly  verified  by  affidavit, 
shall  be  a  sufficient  warrant  to  every  gaoler'  or 
other  person  having  the  custody  of  such  de- 
fendant or  defendants  in  execution  of  s«ch 
judgment  to  discharge  him  or  them  out  of  cus- 
tody, and  also  to  every  person  having  in  his 
possession  the  whole  or  any  part  of  any  fine 
levied  in  execution  of  any  such  judgment  to 
authoriae  and  require  the  repayment  thereof 
to  the  defendant  or  defendants ;  And  whereas 
the  making  of  such  affidavit  creates  nnnectt- 
sary  expense  and  delay,  and  it  is  expedient  to 
dispense  with  the  same,  and  to  make  further 
provision  for  the  making  and  delivery  of  saoh 
certificates;  be  it  therefore  enacted.  That  aay 
such  certificate  as  aforesaid  under  the  hand 
either  of  the  said  clerk  of  the  crown  or  of  the 
master  or  assistant  master  on  the  crown  side  of 
the  said  court,  and  sealed  with  the  seal  of  the 
Crown  Office  in  the  said  court,  shall  be  a  suffi- 
cient warrant  for  the  discharffe  of  any  such  de- 
fendant or  defendants,  and  for  the  repayment 
of  any  such  fine. 


THE  SMALL  DEBTS  BILL. 

Tub  new  ministry  having  undertaken  to 
proceed  with  the  bill  brought  in  by  the  late 
government  for  the  recovery  of  small  debtt, 
the  clauses  of  which  we  stated  at  pages  211 
and  243,  ante,  we  ngw.add  the  several  schedules 
to  the  bill.. 

Schedule  (A.)  comprises  two  acts  in  the 
reign  of  WUUam  and  Mary,  £ive  of  George  2, 
forty.six  of  George  3,  four  of  William  4,  and 
two  of  Victoria. 

Schedule  (B.)  contains  six  acts  in  the  reign 
of  William  4,  and  thirty-seven  in  the  present 
reign,— constituting  in  all  96  local  courts,  wWch 
are  to  be  included  in  the  operation  of  the  pro- 
posed measure. 

Schedule  (C.)  contidns  the  fees  of  the  judges,, 
the  clerk,  the  bailiff,  and  tha  seijeant. 

SCHBDULB  (A.) 
Acts  for  the  more  easy  and  speedy  Recovery  of 
Small  Debts  within  the  towns,  parishes,  and 
places  under  written,  and  other  parishes  and 
places  adjacent;  (that  is  to  say,) 

AslHoB-Bnder-Lne,  48  Geo.  3»  o.  xcviii. 

Bt^h,  46  Geo.  3,  c  IxviL 
.  Beverley,.  46  Geo.  3,  c.  cxxxv. 
.  Biminghaaa*  47  Geo.  3,  c.  xav. 

Blackheath,  1  it  2  Vict  c  Izxxix. 
.  Bolinghioke  and   Hemcastle,  47  Goo.  3„ 
Sess.  2,  c.  Ixxviii. 
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Boston,  47  Goo.  3^  Sess.  2,  c.  I. 

Bradford,  47  Geo.  3,  Sess.  2,  c.  xxxir. 
■  Bristol,  56  Geo.  3,  c.  Ixxvi. 

Bristol,  7  Will,  4,  and  1  Vict.  c.  Ixxxiv. 

Brixton,  46  Geo.  3,  c.  Ixxxviii. 

Broseley,  22  Geo.  3,  c.  xxxvii. 

Canterbuiy,  25  Geo.  2,  c.  xlv. 

Chip|>enhani,  5  Greo.  3.  c.  ix. 
>  Qirencester,  32  Geo.  3,  c.  Ixxrii; 

Codsheath,  48  Geo.  3,  c.  1. 

Deal,  26  Geo.  3,  c.  xviii. 

Derby,  6  Geo.  3,  c.  xx. 
'  Doncaster,  4  Geo.  3,  c.  xl. 

Dover,  24  Geo.  3,  c.  viii. 

BcclesUall,  48  Geo.  3,  c.  dii. 

Elloe,  47  Geo  3,  c.  xxxrii. 

Ely,  Isle  of,  18  Geo.  3,  c.  xxxvi. 

Exeter,  13  Geo.  3,  c.  xx^di. 

Faversham,  25  Geo.  3,  c.  vii. 

Folkestone,  26  Geo.  3,  c.  xcriii. 

Gloucester,  I  Will.  &  Mary,  c.  xvui 

Gravesend,  47  Geo.  3,  Sess.  2,  c.  xl. 

Grimsby,  Great,  46  Geo.  3,  c.  xxxvii. 

Hagnaby,  18  Geo.  3,  c.  xxxiv. 

Halesowen,  47  Geo.  3,  c.  xxxvi. 

Ipswicb,  47  Geo.  3,  Sess.  2,  c.  Ixxix. 

Kidderminster,  12  Geo.  3,  c.  Ix^m. 

King*s  Lynn,  10  Greo.  3,  c.  xx. 

Kingston-upon-Hull,  48  Geo.  3,  c.  cix. 

Kirby  in  Kendal,  4  Geo.  3,  c.  xli. 

Lincoln,  21  Geo.  2.  c.  xvi. 

Liverpool,  6  &  7  Will,  4,  c.  cxxxv. 

Manchester,  48  Geo.  3,  c.  xliii. 

Margate,  47  Geo,  3,  Sess.  2,  c.  vii. 

Middlesex,  23  Geo.  2,  c.  xxxiii. 

Newcastle-upon-Tyne,   1  Will,  &  Mary,  c. 
xvii. 

Old  Swinford  17  Geo.  3,  c.  xix. 

Pontefract  Honour,  2  &  3  Vict.  c.  Ixxxv. 

Poulton,  10  Geo.  3,  c.  xxi. 

Rochester,  48  Geo.  3,  c.  li. 

Saint  Albans,  25  Geo.  2,  c.  xxxviii. 

Sandwich,  47  Geo.  3,  c.  xxxv, 

Sheffield,  4S  Geo.  3,  c.  ciii. 

Shrewsbury,  23  Geo.  3,  c.  Ixxiii. 

Southwark,  4  Geo.  3,  c  cxxiii. 

Stockport,  46  Geo.  3.  c.  cxiv. 

Tower  Hamlets,  2  Will.  4,  c.  Ixv. 

Westbur}',  48  Geo.  3,  c.  Ixxxviii. 

Westminster,  6  &  7  Will.  4,  c.  cxxxvii. 

Wight,  Isle  of,  46  Geo.  3,  c.  Ix^i. 

Wolverhampton,  48  Geo.  3,  c.  ex. 

Wraggoe,  19  Geo.  3,  c.  xliii. 

Yarmouth,  Great,  31  Geo.  2,  c.  xxiv. 


SCBBDUUK  (B.) 

Acta  for  the  more  easy  and  speedy  Recovery  of 
Small  Debts  within  Che  towns,  parishes,  and 
places  under  written,  and  other  parishes  and 
places  adjacent  thereto ;  (that  i  i  to  say,) 

Aberford,  2  &  3  Vict.  c.  Ixxxri ;  3  Vict,  c 
xxxiii. 

Ashby-de-la-Zoaeh,  1  Vict.  e.  xv. 

Bamsley,  1  &  2  Vict.  c.  zc. 

Belper,  2  &  3  Vict.  c.  xcviii. 

Blackburn,  4  &  5  Vict  c.  Ixrii. 

Bolton,  3  Vict.  c.  xviii. 

Brighton,  3  Vict.  c.  x.  , 

Burnley,  4  &  5  Vict.  c.  Ixxxiii. 

Bury,  2  &  3  Vict.  c.  ci. 

Chesterfield,  2  &  3  Vict.  c.  ciV. 

Crediton,  8  &  9  Vict.  c.  Ixxix. 

East  Rstford,  4  &  5  Vict.  c.  Ix  cxvii. 

Eckinj^ton,  2  &  3  Vict.  c.  ciii. 

Exeter,  4  &  5  Vict.  c.  IxxiiL 

Gainsbur^h,  4  &  5  Vict.  c.  Ixxxvi. 

Glossop  2  &  3  Vict.  c.  Ixxxviii. 

Grantham,  2  &  3  Vict.  c.  Izxxix. 

Halifax,  2  &  3  Vict.  c.  cvi. 

Hatfield,  4  &  5  Vict.  c.  Ixxiv. 

Hinckley,  7  Will.  4.  c.  viii. 

Hyde,  3  &  4  Will.  4,  c.  cxix. 

Kmgsnorton,  4  &  5  Vict.  c.  Ixxv. 

Launceston,  4  &  5  Vict.  c.  Lxxvi. 

Leicester,  7  Will,  4\  c.  vii. 

Loughborough,  7  Will.  4,  c.  ix.  [ 

Newark,  4  &  5  Vict.  c.  Ixjdx. 

New  Sarum,  4  &  5  Vict.  c.  Ixxxiv. 

New  Sleaford,  4  &  6  Vict.  c.  Ixxxv. 

Newton  Abbott,  3  Vict.  c.  xxv. 

Nottingham,  2  &  3  Vict.  c.  cv. 

Oakham,  1  Vict.  c.  xxxvi. 

Prestbury  Division  of  the  Hundred  of  Mac- 
clesfield, 6  Will.  4,  c.  xiii. 

Prestwich-cum-Oldhara,  2  &  3  Vict.  c.  c. 

Roborough,  7  Will.  4,  c.  Ixii. 

Rochdale,  2  &  3  Vict,  c  xc. 

Rotherham,  2  &  3  Vict.  c.  Ixxxviii, 

Saint  Helen's,  4  &  5  Vict.  c.  lx.xxU. 

Staffordshire  Potteries,  4  &  5  Vict.  c. 

Tavistock,  3  Vict.  c.  Ixviii. 

Totnes,  4  &  5  Vict.  c.  Ixxx. 

Warrington,  2  &  3  Vict.  c.  xci. 

Wigan,  4  &  5  Vict.  c.  Ixxviii. 

Wirksworth  2  &  3  Vict.  c.  cii. 


»lxxxi. 


SCHBDULB  (C.) 


JiincFs*  FkES. 


For  every  summons       .... 
For  every  hearing  or  trial  without  a  jury 
For  every  hearing  or  trial  with  a  jury 
For  every  order,  decree,  or  judgment 


On  debU 
.  aot  ex- 
ceeding 
5L 


OadebU 
exceeding 

do 

nod  not 

exceeding 


«.  d. 

1  0 

2  6 


1     0 


s, 
2 
7 
10 
2 


rf. 

0 

6 

0 

0 


'    Oa 

debts 
exoeed- 

^10. 


s,    d. 
3     0 


10 

15 

3 
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CLsnk't  Ffics, 


On  debts 
not  ex- 
ceeding 
40f. 


On  debte 
exceeding 

401.  : 
and  not 
exceeding 

£5. 


For  entering  every  plaint 

Issuing  every  summons  or  Bttbpona  •   . 

Affidavit  of   service    of  summons  ont  of   the   juris 
diction 

Every  hearing  or  trial  without  a  jury     . 

Adjournment  of  any  case 

Entering  and  giving  notice  of  set-off  or  special  defence 

Swearing  any  witnes3,  plaintiff,  or  defendant 

Entering  and  drawing  up  every  judgment,  decree,  or 
order 

Copy  of  tvery  order  or  judgment  .... 

Every  nonsuit 

Paying  money  into  court,  and  entering  same  in  books  . 

Notice  of  debt  and  costs  or  sum  in  full  satisfaction  hav- 

^  ing  been  paid  into  court 

Evei^  receipt  on  payment  of  money  out  of  court,  ex- 
clusive of  stamp 

Issuing  every  attachment,  precept,  order,  warrant,  or 
execution 

Entering  acknowledgment  of  satisfaction  in  full 

Supersedeas  of  escecution i 

For  eveiy  warrant  of  commitment  for  an  insult  or  mis-i 
behaviour  in  the  court  to  the  judge,  clerk,  or  other| 
officer  of  the  court '^ , 

Entering  and  giving  notice  of  jury  being  required .        .; 

Issuing  summons  for  jury i 

Swearing  jury | 

For  every  hearing  or  trial  with  a  jury     .... 

Taking  recognizance  or  security  for  costs      .         .        .! 

Inquiring  into  sufficiency  of  stireties  proposed,  and  tak- 
ing bond  on  removal  of  plaint,  or  grant  of  new  trial 
or  other  occasions 

Taxing  Costs        .        ,  .        . 


s.    d. 
0    6 
0    6 


0  6 

0  4 

1  0 
0  6 
0  6 


1  0 

1  0 

1  0 
0  6 

2  0 


1     0 


OndebU 
exceeding 

and  not 

exceeding 

^10. 


8.  d. 

1  0 

1  0 

1  0 

1  6 

0  4 

0  9 

0  6 

1  0 

0  6 

1  0 

0  4 

1  0 
0  G 


1     0 


s.  rf. 

1  6 

1  6 

1  6 

2  0 


2  0 

1  0 

2  0 

0  6 

1  6 
1  0 


1     6 
0    9     ' 
3     0     j 


1      0 


3     0 
2     0 


On 
debts 

escecd- 

^10* 


9.  d. 

2  0 

2  O 

2  a 

2  6 

0  8 

1  6 

1  0 

2  6 

1  3 

2  6 

0  8v 

2  0 

1  3 


a 

6 
0 


6     0' 
3     O 


I3AiiiFr'6  AND  SinJEANr's  Ffes. 


On  debts 
not  ex- 
ceeding 
iOs. 


On  debu 
exceeding 

and  not 

exceeding 

£5, 


On  debts 

exceeding 

do. 

ond  not 

exceeding 

^10. 


For  calling  every  plaintiff  or  defendant . 

For  serving  every  snmmons,  order,  or  subpoena  within 

one  mile  of  the  court  house 

If  above  one  mile,  then  extra  for  every  mile  not 
exceeding  seven  miles  from  the  court  house 
For  the  execution  of  any  warrant,  precept,  or  attach- 
ment against  the  goods  or  body  .... 
If  above  one  mile,  then  extra  for  every  mile  not 
exceeding  seven  miles  from  the  court  house 
If  an  assistant  serjeant  should  be  necessary  in  the  judg- 
ment of  the  court,  then  for  assistant  .... 
If  above  one  mile,  then  extra  for  every  mile  not 
exceeding  se\'en  miles  from  the  court  bouse 
For  keeping  possession  of  goods  till  sale,  per  day  . 
For  carrying  every  delinquent  to  prison  (including  all 
expenses  and  assistants),  for  every  mile     . 


s.  d. 

0  2 

0  4 

0  2 

1  0 
0  2 
0  6 

0  2 

0  4 

1  0 


8.  d. 

0  3 

0  6 

0  3 

1  6 

0  3 

1  0 

0  3 

0  6 

1  0 


8.  d. 

0  5 

0  10 

0  4 

2  6 

0  4 

2  0 

0  4 

0  8 

1  0 


On 
debts 
exceed- 
in?. 

dio. 


8.  d, 

0  6 

1  0 
0  4 
3  0 
0  4 

2  6 

0  4 

1  0 

1  0 


N.  B.-7-The  several  fees  payable  on  proceedings  in  Replevin  to  be  regulated  on  the  same 
scale  by  the  amount  distrained  for,  and  on  proceedmgs  of  the  recovery  of  tenements 
by  the  yearly  rent  or  value  of  the  tenement  sought  to  be  recovered.  o  5 
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SHORT  NOTICES  OF  NEW  LAW  BOOKS- 

Convmfancing, 

Common  Forms  in  Convejancing,  including 
recitals.  By  Charles  Davidson,  of  the  Middle 
Temple,  Esq.,  Bafrister-at-Law.  London  :  A. 
Maxwell  &  Son.     1846.     Pp.  231,  xvl. 

This  is  a  very  useful  collection  of  Precedents 
for  ordinary  use»  ably  settled  and  well  arranged. 

A  Practical  Guide  to  the  Regiatralion  of 
Deeds  and  Wills  in  the  West  Riding  of  York- 
shire, with  the  variances  in  the  East  and  North 
Riding,  and  the  Middlesex  Registry  Acts.  By 
J.  E.  Dibb,  Deputy  Registrar  for  the  West 
Riding  of  Yorkshire.  London  :  W.  Benniog 
&  Co.,  and  J.  Stanfield,  Wakdield.  1846. 
Pp.  135,  ix. 

The  revived  consideration  of  a  General  Re- 
gistry of  Deeds  renders  this  little  work  more 
valuable  now  than  at  any  other  time.  The 
practice  of  the  office  is  clearly  stated. 

The  Means  of  Dissettling  and  Dealing  with 
Personal  Funds  settled  upon  Trusts,  involving 
Reversionary  Interests  m  Manied  Women, 
suggested  and  explained.  By  Thomas  Swin- 
burne, M.  A.,  of  Lincoln's  Inn,  Barrister-at- 
Law.    London :  Blenkam.     1846.    Pp,  37. 

This  pamphlet  deserves  attention. 

.  A  Letter  to  Lord  Worsley  on  the  Burthens 
Affecting  Real  Property,  arising  from  the  pre- 
sent state  of  the  Law,  with  Reasons  in  favour  of 
a  General  Registry  of  Titles.  By  Henry  Sew- 
ell,  Esq.  London:  H.  Butterworth.  1846. 
Pp.110. 

This  is  an  able  pamphlet,  and  in  many  of  the 
author's  remarks  we  are  inclined  to  concur; 
but  before  the  project  of  a  general  Registry  be 
entertained^  we  ought  to  see  the  existing  regis- 
tries in  Middlesex  and  Yorkshire  rendered 
convenient  for  seerch,  and  beneficial  in  their 
effects. 

A  Treatise  on  Copyhold,  Customary  Free- 
bold,  and  Ancient  Demesne  Tenure,  with  the 
Jurisdiction  of  Courts  Baron  and  Courts  Leet ; 
also  an  Appendix  containing  Rules  for  holding 
■Customaiy  Courts,  Courts  Baron,  and  Courts 
Leet,  Fonns  of  Court  Rolls,  Deputations  and 
Cop3rhold  Assurances,  and  extracts  from  the 
relative  Acts  of  Parliament.  By  John  Scriven, 
Esq.,  Seijeant-at-Law.  The  4th  edition,  em< 
bracing  all  the  authorities  to  the  present 
time.  By  Henry  Stalman,  Esq.,  of  the  Inner 
Temple,  Barnstcr-at-LAw.  In  2  vols.  London : 
H.  Butterworth.    1846.    Pp.  1279>lxxiv. 

Hiis  is  a  careful  revision  of  a  Very  valuable 
standard  work.  We  shall  advert  to  the  addi- 
tions made  since  the  last  edition  at  an  early 
opportunity. 

Chancery* 

The  EquiUble  Jurisdiction  of  the  Court  of 
Chancery;  comprisiBg  its  Rise,  Progresa,  and 
Final  Sslalilialiment ;  to  whicbis  prefixed,  with 


Short  Natim  qf  Nam  Lam  Books. 


a  view  to  the  elucidation  of  the  Main  Siib|M, 
a  Concise  Account  of  the  Leading  Doctrines 
of  the  Common  Law  and  of  the  Course  of  Pro- 
cedure in  the  Common  Law  in  regard  to  Civil 
Rights ;  with  an  attempt  to  trace  them  to  their 
Sources,  and  the  various  Alterations  made  by 
the  Legislature  down  to  the  present  day  are 
no:iced.  By  George  Spence,  Esq.,  one  of  her 
Majesty's  Counsel.  In  8  Vote.  Vol.  L  Pp. 
748,  Ix.    Stevens  &  Norton.    1846. 

To  this  learned  and  excellent  work,  we  have 
twice  drawn  the  attention  of  our  readers.  See 
pp.  187,  237,  and  we  shall  be  glad  to  see  the 
2nd  volume  as  early  as  the  learned  author  can 
find  time  to  complete  it. 

Law  Dictionaries, 

A  Dictionary  of  English  Law,  Ancient  and 
Modern.  Bv  W.  A.  Best,  A.M..  LL.B.,  of 
Gray's  Inn,  Esq.,  Barrister-at-Law.  London : 
Owen  Richards.     1846.    Part  I.    Pp.  96. 

The  law  students  of  the  present  age  are  well 
supplied  with  convenient  aids  towards  over- 
coming the  thorny  difficoldes  of  their  path. 
In  lieu  of  the  large  Tomes  of  Tomlin,  fbnnded 
on  the  dictionary  of  old  "  Giles  Jacob*  Gent.," 
we  have  now -many  rivals  of  portable  and 
convenient  dimensioi^s.  We  think  that  Mr. 
Whlshaw's  book  was  ^  quite  sufficient  for  the 
purpose,  but  doubt  not  that  Mr.  Best  and  Mr. 
Holthouse  have  each  their  several  and  reffiec* 
tive  merits. 

A' New  Law  Dictionary,  cont^ning  Expla- 
nations of  such  Technical  Terms  and  Phrases 
as  occur  in  the  works  of  Legal  Authors,  in  the 
Practice  of  the  Courts,  and  in  the  Parlia- 
mentary Proceedings  of  the  Houses  of  Lords 
and  Commons ;  to  which  is  added  an  Oatline 
of  an  Action  at  Law  and  of  a  Suit  in  Eouity. 
By  Henry  James  Holthouse,  Esq.,  of  the  Inner 
Temple,  Special  Pleader.  London :  Blenkam, 
1846.     Pp.  485,  viii. 

Whilst  Mr.  Best's  work  makes  its  appear- 
ance in  numbers  at  stated  intervals,  Mr.  Holt- 
house has  the  advantage  of  presenting  his  2nd 
edition  in  a  complete  state. 

International  Law, 

The  Law  of  Extradition,  comprising  the 
Treaties  now  in  force  between  luiglaud  and 
France,  aud  England  and  America,  for  the 
Mutual  Surrender  in  certain  cases  of  Persons 
Fugitive  from  Justice,  with  the  recent  Enact- 
ments and  Decisions  relating  thereto.  By 
Charles  Egan,  Esq.,  of  the  Middle  Temple, 
Barrister-at-Law.  Robinson,  69,  FJeet  Street. 
1846.    Pp.62. 

The  recent  atatotes  on  the  suweuder  of 
foreign  fugitive  offenders,  and  the  di^eosaions 
which  have  arisen  on  their  construction^  render 
the  subject  of  this  little  treatise  of  conaiderabla 
mterest.  Mr.  Egan  has  ably  and  diligently 
executed  his  task. 


Leffol  and  Qeneral  Life  Assurance, — Anafytical  Digest  of  Cases, 
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LEGAL  AND  GENERAL  LIFE  ASSUR- 
ANCE  SOCIETY. 

ThefoUoming  is  a  copy  of  the  directors*  report 
v^iek  was  read  at  the  last  annual  general 
meeting  of  this  society.  The  Hon,  Sir  George 
Rose  in  the  chair.  We  are  glad  to  give  pidf- 
licitg  to  this  satisfactory  statement  of  the 
prosperous  progress  of  so  respectable  an  insti^ 
tution. 

"  In  sabmitting  their  eighth  annual  report, 
the  directors  have  much  pleasure  in  referring 
the  meeting  to  the  account,  now  read,  of  the 
receipts  and  expenditure  of  the  past  year. 

"  It  will  be  seen,  that  during  the  year  1845, 
the  annual  premiums  received  on  policies  of 
^assurance  amounted  to  70,000/.,  and  the  claims 
paid  on  account  of  deaths,  to  18,0007.  The 
difference  between  these  two  sums  approaches 
nearly  to  the  actual  surplus  of  the  year,  which 
is  52,9401.,  this  being  the  addition  made  in  the 
year  to  the  property  or  investments  of  the 
society. 

"  It  will  be  satisfactory  to  the  meeting  to  be 
informed,  that  the  amount  of  claims  from  deaths 
contmnes  to  fall  short  of  the  average  indicated 
by  the  office  tables.  In  the  present  year  as  in 
preceding  years,  the  actual  amount  of  claims 
has  not  exceeded  two-thirds  of  the  presumed 
or  expected  amount  according  to  the  tables. 

"  On  instituting  a  comparison  between  the 
total  receipts  of  the  year  and  the  oflSce  expen- 
ses, it  will  be  found  that  the  latter  bears  the 
proportion  of  4  per  cent,  to  the  former,  a  per 
centage  for  expenses  so  small  that  it  will  not 
suffer  from  comparison  with  that  of  any  other 
office  of  the  same  age,  nor  with  that  of  most 
offices  older  than  the  Legal  and  General.  If, 
as  is  probable,  the  proprietors'  profit  should 
hereafter  amount  to  a  further  charge  of  2  per 
cent,  on  the  annual  receipts,  the  total  charge 
thereon  would  amount  to  6  per  cent.  The 
society  would,  consequently,  be  now  in  a  po- 
sition to  promise  to  the  public,  that  94  per  cent, 
of  all  monies  received  ny  the  society  shall  be 
held  (clear  of  all  charges)  in  trust  for  the 
benefit  of  the  assured,  a  promise  such  as  few 
offices  could  fuU!],  whether  pure  mutual  offices 
or  not. 

'*Thc  meeting  are  of  course  aware,  that  at 
the  end  of  the  present  year  the  first  periodical 
divisKRi  of  pronts  is  appointed  to  take  place. 
The  amount  of  these  profits  must  evidentW  be 
contingent  in  some  degree  on  the  8tate  of  the 
society's  business  during  the  remaining  eight 
months,  especially  with  regard  to  claims  by 
death.  In  anticipation  of  the  future,  the  di- 
rectors are  enabled  to  say,  that  they  entertain 
•  eoniident  hope  that  -tfaie  amount  of  profits 
will  be  such  as  to  grmtily  the  expectations  of 
the  proprietors  and  the  assured." 


ANALYTICAL  DIGEST  OF  CASES. 

RBPORTED   IN   ALL  THE   COURTS. 

&ottrt$(  of  Squttj}. 
I.  PRINCIPLES  OF  EQUITY. 

ADMINISTRATION   OF  ASSETS. 

Debts. — Specific  legacies.— A.  the  executor 
of  B.  dealt  with  canal  shares  which  had  be- 
longed to  B.  as  his  own  property,  and  ulti- 
mately  beoueathed  them  to  C. ;  and  he  save 
certain  other  chattels,  which  always  had  been 
his  own  property,  to  D.,  and  died  possessed  of 
hut  very  little  other  property,  leaving  some  of 
B.'s  debts  unpaid,  and  a  balance  due  from  him 
in  respect  of  his  receipts  and  payments  on  ac- 
count of  B.'s  estate.  At  his  death  the  canal 
shares  remained  standing  in  B.'s  name.  Heldg 
that  those  shares  were  not  exclusively  applicable 
to  pay  B.'s  unsatisfied  debt;  but  that  A.'s 
general  personal  estate  must  be  applied  first ; 
and  that  C.  and  D.  must  contribute  to  make 
up  the  deficiency  in  proportion  to  the  value  of 
the  articles  bequeatned  to  them  respectively. 
Ibbetson  v.  Ibbetson,  13  Sim.  644.  See  S.  C. 
10  Sim.  495 ;  12  Sim.  206 ;  5  Myl.  &  Craig, 
26. 

AGENT. 

Power  of  attorney. — Lease.  —  In  the  year 
1830,  the  plaintiffs,  who  were  four  sisters^  em* 
ploved  a  common  agent  to  receive  their  rents 
ana  manage  their  estate:  one  of  the  sisters 
only  resided  in  this  country,  and  the  agent 
acted  under  a  general  power  of  attorney  exe- 
cuted by  the  three  who  were  resident  abroad. 
In  the  year  1834,  the  agent  granted  to  the  de- 
fendant, (who  acted  as  under-agent  upon  the 
estate,)  a  lease  of  16  acres,  and  executed  same 
in  the  name  of  the  four  plaintiffs,  "  by  virtue  of 
the  letter  of  attorney,  bearing  date,^  &c.  At 
this  period  the  agent  was  in  embarrassed  cir- 
cumstances, and  xtry  shortiy  afterwards  he  ab- 
sconded from  the  countrv.  Upon  a  bill  filed  bv 
the  four  sisters  impeaching  the  lease :  Held, 
that  it  could  not  be  sustained.  Rossiter  v. 
Walsh,  4  Dru.  &  War.  485. 

ANNUITY. 

1 .  PoKcy.— The  grantee  of  an  annuity  effected 
a  policy  on  the  life  of  the  grantor,  at  his  own  ex- 
pense. The  grantor  had  a  power  of  redemptioa 
on  payment  of  2,500Z.,  and  it  was  provided,  that 
in  case  the  grantor  shoutd,  "at  the  time  of 
making  such  repurchase,"  by  notice  in  writing 
elect  to  take  the  policy,  the  grantee  would  as- 
sign to  him  any  policy,  "  then  vested  "  m  him, 
which  might  be  effected  in  respect  of  the  an- 
nuity ;  but  it  was  declared  that  it  should  not 
be  incumbent  on  the  grantor  to  keep  on  foot 
any  policy.  The  policy  became  valuable,  and 
the  grantor  gave  the  month's  notice  of  repur- 
chase, and  declared  his  election  to  take  the 
policy.  Held,  that  the  grantee  had  no  right 
afterwards  to  sorrender  the  policy  for  his  own 

Erofit^   and  SenUde,  that  idthough  be  might 
are  let  the  policy  dcop,  yet  be  WM  not  at  any 
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tiiDe  entitled  to  sunender  it  for  hie  own  profit. 
Hawhmg  v.  Woodgate^  7  Bea.  565. 

2.  Contract,  —  Vendor  and  purchaser,  —  A 
vendor  being  seised  in  fee  of  lands,  subject  to 
annuities  which  she  had  granted  to  an  attorney 
in  consideration  of  advances  made  and  costs 
incurred  bj  him,  aoreed  to  sell  the  lands  to  the 
plaintiff,  stating  to  him  that  the  grantee  of  the 
annuities  would  join  in  the  conveyance.  A 
deed  of  conveyance  was  executed  by  the 
vendor :  the  purchase  mone^  was  not  paid, 
but  part  of  it  was  deposited  with  the  attorney 
who  had  acted  for  the  vendor  and  the  plaintiff, 
to  remain  in  his  hands  until  the  lands  were 
discharged  from  the  annuities.  The  plaintiff 
then  called  on  the  vendor  and  the  (grantee  of 
the  annuities  to  execute  a  deed  of  indemnity, 
which  the  parties  declined  to  do.  The  vendor 
subsequently  sold  the  lands  to  the  grantee  of 
the  annuities,  who  had  actual  notice  of  the 
plaintiff's  conveyance.  On  a  bill  filed  to  set 
aside  the  second  sale : — Held,  that  the  vendor 
was  justified  in  treating  the  transaction  between 
her  and  the  plaintiff  as  incomplete,  and  in  sell- 
ing to  the  grantee. 

It  was  attempted  to  impeach  the  considera- 
tion of  the  annuities,  but  Semble,  such  a  ques- 
tion was  not  open  to  the  plaintiff.  Leader  v. 
Ahearne,  4  Dru.  &  War.  495. 

3.  Injunction, — The  grantor  of  an  annuity 
had  admitted,  in  his  answer  to  a  bill  in  Chan- 
<;erv,  that  the  annuity  was  a  subsisting  charge 
on  nis  estates,  and  the  decree  and  proceedings 
in  the  suit  had  treated  the  annuity  as  valid. 

.  Under  these  circumstances,  the  grantor's 
devisee  was  restrained  from  proceeding  at  law 
to  set  aside  the  annuity  for  want  of  a  memorial. 
Roberts  v.  Madocks,  13  Sim.  549. 

4.  Policy  of  Insurance.— Contract  executed, 
— ^The  grantee  of  a  redeemable  annuity  effected 
an  insurance  upon  the  life  of  the  grantor,  and 
paid  all  the  premiums,  except  the  first,  out  of 
the  annuity.  The  annuity  aeed  was  altogether 
silent  aa  to  the  insurance.  At  the  expiration  of 
five  years,  pursuant  to  the  provisions  of  the 
deed,  the  grantee  offered  to  redeem,  but  re- 
quired the  annuitant  to  assign  over  to  him  the 
policy  of  insurance;  Held,  that  the  policy  was 
the  property  of  the  annuitant,  and  that  the 
grantor  was  not  entitled,  upon  redeeming  the 
annuity,  to  require  an  assignment  of  the  policy.. 

Where  one  party  seeks  the  execution  of  a 
contract  which  is  still  in  Jieri,  the  other  may 
show  that  the  contract  was  not  conformable  to 
the  real  intention  of  the  parties. 

But  where  the  contract  has  been  executed,  it 
is  not  open  to  a  party,  by  way  of  defence,  to 
allege  that  the  instrument  does  not  truly  ascer- 
tain the  real  contract  of  the  parties. 

To  sustain  such  a  defence  the  defendant 
must  .file  a  bill  to  reform  the  contract.  Law  v. 
Warren,  1  Dru.  31. 

Cases  cited  in  the  judsment:  Lord  Trubom  v. 
Child.  1  Bro.  C.  C.  9?  ;  Flare  v.  Slienrivood.  I 
V*>B.  ?4l  ;  3  Bro.  C.  C.  168  ;  Lord  Portmore, 
V.  Morrlg,  S  Bro.  O.  C.  «I9;  Kosomond  v. 
liord  MeUington.  S  Ves.  40,  n. ;  see  Milliken 
V.  Kiad,4Dru.  ft  \V«r.  ;^r4. 


APPORTiOKM  BNT. 

Executors  were  directed  to  apply  a  competent 
part  of  the  interest  of  a  fund  towards  the  main- 
tenance and  education  of  the  testator  n  son 
during  his  minority,  and  accumulate  the  rest ; 
and  after  attaining  2 J,  to  apply  a  moiety  of  the 
dividends  for  his  support  till  he  attaiiQed  55, 
and  to  transfer  the  fund  at  25,  with  a  gift  over 
if  he  died  between  21  and  25.  The  son  attained 
21  between  the  periods  of  payment  of  the  half 
yearly  dividends.  Held,  that  there  should  be 
no  apportionment,  and  that  he  was  entttkd  to 
the  whole  half  yearly  dividend  received  aft«r  he 
came  of  age.  Campbell  v.  Campbeil,  7  Bea. 
482. 

CHARGE. 

Settlement.— By  a  marriage  settlement  in 
1779,  lands  were  conveyed  to  the  use  of  the 
husband  (the  settlor)  for  life  ;  remainder  to  the 
wife  for  life ;  remainder  to  the  children,  as  they 
or  the  sun'ivor  should  appoint ;  and,  in  defauU 
of  appointment,  to  the  heirs  of  the  body  of  the 
wife  by  the  husband  ;  and,  in  default  of  such 
issue,  the  lands  to  stand  charged  with  a  sum  of 
2)000/.  to  the  wife's  father,  his  heirs  and  as- 
signs. In  1798,  the  husband  and  wife,  by  a 
deed  reciting  the  first  deed,  that  there  was  no 
issue  of  the  marriage,  and  that  they  intended  to 
bar  all  the  estates  and  provisions  in  the  former 
settlement,  and  to  settle  the  lands  to  new  uses 
thereby  declared,  cbvenanted  to  levy  a  fine  for 
that  purpose,  to  enure  to  such  uses  as  they 
should  appoint ;  and,  in  default  of  such  ap- 
pointment, to  the  use  of  the  husband  for  life ; 
remainder  to  trustees  for  a  term  of  years ;  re- 
mainder to  the  wife  for  life ;  and,  after  the  de- 
cease of  both,  to  the  use  of  the  heirs  and 
assigns  of  the  husband ;  and,  as  to  the  term, 
upon  trust  to  raise  2,000/.,  and  pay^  the  same 
to  the  wife,  or  as  she  should  appomt,  and  in 
case  of  her  death  without  appointment,  to  her 
next  of  kin.  The  fine  did  not  bar  the  first 
charge.  On  a  bill  by  the  representative  of  the 
wife's  father,  who  was  also  one  of  the  next  of 
kin  of  the  wife,  (after  the  death  of  the  husband 
and  wife  without  issue  or  appointment,)  to 
procure  both  sums  of  2,000/.,  to  be  raised  out 
of  the  settled  lands.  Held,  that  nolwitbstend- 
ing  the  recital  in  the  deed  of  1798,  of  the  in- 
tention of  the  parties  that  the  first  charge  of 
2,000/.  should  be  extinguished,  and  although 
such  charge  still  remained,  yet  the  trusts  of 
the  term  for  raising  the  second  cha^e  of 
2,000/.  were  not  therefore  inoperative,  but  the 
same  must  still  be  carried  into  es^cntion ;  and 
that  both  sums  of  2,000/.  must  therefore  be 
raised.  Farr  v.  Sherrfffe,  Dykes  v.  Farr,  4 
Hare,  512. 

Case  cited  in  the  Judgnient:  CholoModelev  «-. 
Clinton.  4  BligU.  3,  93»  101,  lOt^  And  see 
Heason  ▼.  Keating,  4  Hnre,  5;  N«ejMi  ▼• 
Clarkson,  4  Ilnre,  101;  Bower  v.  Colby.  1 
IIar»,  138,  143. 

COMPOUNDING   A   MISDEMeANOH. 

Gaming, —9  Anne,  c.  14. — Pttblie  pofie^-^ 
Securities  given  by  the  plaintiff  to  pi^veiK  a 
prosecution  for  cheating  at  card^  deuced  to 


be  ddivered  up. 
Sim.  513. 


Anahfikai  Digest  of  Cases :  Cruris  of  Equity . 
OsbtdMston  v.  Simps^m^  13 


29a 


CONTRACT. 

See  Vtndw  and  purchaser,  1. 

CORPORATION. 

Sec  specific  perfonnancf,  3. 


See  Settlement. 


COSTS. 


houses  Tvere  not  built,  but  for  46  yean  the 
lessor  received  tbe  rent,  and  thus,  waived  the 
obligation  to  build.  The  leasehold  interest 
being  sold  :  Held,  1st,  that  the  covenant  t» 
deliver  up  extended  to  the  additional  houses, 
as  well  as  to  the  houses  built  at  the  date  of  the 
demise;  2ndly,  that  the  title  was  bad,  notwith- 
standing the  purchaser  might  retain  possession 
until  the  last  day  of  the  term,  and  then  escape 
liability  bytransfening  that  day  to  a  pauper;, 
and  Srdly,  that  the  purchaser  v/as  not  bound 
to  accept  either  a  compensation  or  indemnity^ 
NouaiUe  v.  Fhgkt,  7  Bea.  521. 

DEBTOR   AND   CRKDITOR. 

See  Power,  2. 

DEED. 

Construction, — 5f.V/eiiie«/.— By  marriage  set- 
was  subject  to  head  rents.  The  settlement  j  tlement  the  husband  conveyed  an  estate  in 
containe'I  a  provision,  that  in  case  A,  should  possession  in  Blackacre,  and  an  estate  in  re- 
purchase the  head  rents  of  W'hiteacre,  they  1  version,  expectant  on  the  life  of  J.  S.  in  White- 
should  be  subject  to  the  trusts  of  the  settle-  j  f*cre,  and  the  wife  conveyed  certain  terminable 
ment,  and  A.  should  have  power  to  charge  the  1  interests  upon  trust,  after  l?ie  decease  of  the 
property  so  purchased  with,  the  amount  of  the  husband,  to  permit  the  wife  to  receive  the  rents • 
purchase  money.  By  the  settlement  A,  cove-  I  o^  ber  own  lands,  whether  they  exceeded  200/. 
nanted  with  the  father  of  the  intended  wife  for  |  ^  V^^^^  or  not ;  but  inasmuch  as  the  wife's  lands 
good  title  generally,  and  A,  and  B.  covenanted  '  were  held  for  terminable  interests,  it  was  de- 
with  the  trustees  for  good  title  notwithstanding  I  clared  and  agreed  that  her  jointure  during  her 
any' act  done  by  them.  I  life,  should  be  200/.  a  year  at  the  least.     The- 

A^  purchased  the  head  rents,  charged  the  l^nds  of  Blackacre  and  Whiteacre  were  then 


COVENANT. 

1.  Confirmation.  —  By  marriage  settlement 
Blackacre  and  Whiteacre  were  expressed  to  be 
conveved  to  trustees  by  A.,  the  father  of  li.  the 
intended  husband.  At  the  time  of  the  settle- 
ment A,  was  not  in  possession  of  Blackacre ; 
his  title  was  disputed,  and  ultimately  defeated. 
Whiteacre  was  held  under  leases  for  lives,  and 


amount  of  the  head  rent  qn  tlie  property,  and 
by  a  voluntary  deed  appointed  the  charge  to 
his  daughter. 

Sra^Z?,  the  general  covenant  for  good  title 
with  the  father  of  the  intended  wfe  was,  in 
construcUon,  to  be  cut  down  by  the  limited 
covenants  with  the  trustees,  and  that  therefore 
the  defeazance  of  A.^s  title  to  Blackacre  was 
not  a  breach  of  covenant. 

Held,  that  even  though  there  was  a  brerch 


charged  with  an  annual  sum  equal  to  the  defi- 
ciency arising  from  the  rents  of  the  wife's  lands 
being  insufficient  to  answer  the  jointure  of 
200/.  a  year ;  and  it  was  provided,  that  as  J.  S. 
was  entitled  to  an  estate  for  life  in  Whiteacre, 
such  part  of  the  jointure  as  ought  to  be  paid 
out  of  Blackacre  and  Whiteacre,  should,  during 
the  life  of  J.  S.,  be  borne  out  of  Blackacre,  and 
no  part  thereof  out  of  Whiteacre ;  but  if  J.  S. 
should  die  in  the  lifetime  of  the  wife,  that  from 


of  the  general  covenant,  yet  the  appointment !  ^'^  decease  Blackacre  should  be  relca'jed  from 

of  the  charge  to  the  daughter  was  valid  as     "  '"' "  ^'"  '  "' "~ '  '*" 

against  the  parlies  entitled  to  damages  in  con- 
sequence of  that  breach,  it  not  having  been 
proved  that  A,  was  indebted  to  the  extent  of 
insolvency,  at  the  time  of  the  appointment. 

B.  by  deed  confirmed  the  appointment  to 
the  daughter,  and  was  the  personal  representa- 
tive of  the  covenantee :  Held,  that  by  his  con- 
firmation  he  had  defeated  his  right  to  sue  on 
the  covenant,  and  that  the  benefit  of  the  cove- 
nant was  lost  to  those  entitled  to  estates  in  re- 
mainder under  the  settlement.  Martyn  v. 
M'Namara,  4  Dru.  &  War.  411. 

Cases  cjted  in  the  judgroeot :  Lush  v.  Wilkin- 
son, 5  Ve».  381 ;  see  Towniend  v.  VVettacor, 
2  Beav.  340 ;  Norcutt  r.  DodU.  Craig  &  P. 
TOO;  MandtTS  v.  Manders,  4  Ir.  Eq.  liep. 
334;  Prodgers  r.  I.aaghaiD,  1  Siderf.  153; 
George  v.  Milbanke,  9'Ve«.  IdO ;  Treat,  on 
Vend,  h  Por.  rol.  3,  p.  J98. 

2.  Building  kouses.-^A  lessee  covenanted  to 


all  future  payments  of  the  jointure ;  and  the- 
same,  or  such  part  thereof  as  ought  to  be  tMid 
out  of  Blackacre  and  Whiteacre,  should  hs 
borne  out  of  Whiteacre  and  not  out  of  Black- 
acre. 

Held,  on  the  construction  of  the  whole  in- 
strument, that  after  the  death  of  J.  S.  in  thfr 
lifetime  of  the  wife,  the  jointure  was  charged  on 
Blackacre  and  Whiteacre ;  and  that  the  latter 
clause  only  regulated  the  mode  in  which  it  was 
to  be  borne  as  between  the  lands  charged 
therewith.    Sullivan  v.  Sullivan,  1  J.  &  L.  678.. 

BSTATS. 

See  Power,  2. 

EVIDENCE. 

See  Settlement,  1. 

EXSCCTOUS. 

Liobility, — An  executor  bond  fide  invested' 

part  of  the  assets  of  the  testator  in  the  porchase- 

i  of  bank  stock.     He  is  not  answerable  for  any 


build  34  additional  houses  on    the   demised  ?'j?u"  1       il*  •      ^  k    u-    k     •  ' 

«^«^«««.-tm^  wiiT.;.^  n^^  ,.««,»  *^  \^^^\ ^I«^-^"  further  loss  than  was  occasioned  by  his  buymjr 


propertv  within  five  years,  to  keep  in  repair  the 
houses  built  and  to  be  built,  and  at  the  end  of 
the  term  to  deliver  them  up  to  the  lessor;  and 
there  was  a  proviso  for  re-entry  on  non- 
performance of  Ihe  covenants.    Tlie  additional 


bank  stock  instead  of  3^  per  cent,  government 
stock.     Hynes  v.  Redington»  1  J.  &  L.  58d. 

LACHES. 

See  Specific  Performance,  1. 
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LBASE. 

Mines.—Heir  and  executor. — Bent. — DeecL 
—  Construction,—A.  being  seised  ia  fee  of  lands 
under  which  were  coal,  iron,  &c.,  and  the  sur- 
face of  which  was  in  the  occupation  of  a  tenant, 
executed  a  deed  by  which  he  sold  and  disposed 
of  and  granted  and  conveyed  the  mines  under 
the  land  to  B.,  for  99  years,  subject  to  the 
payment  to  A.,  his  executors,  administrators, 
and  assigns,  of  7,998^,  by  twelve  yearly  instal- 
ments, which  were  secured  by  powers  of  dis- 
tress and  entry  reserved  to  him,  his  executors, 
administrators,  and  assigns ;  and  the  latter 
power  provided  that,  upon  an  entry  being 
made,  the  grant  and  conveyance,  and  the  term 
thereby  granted,  and  everything  contained  in 
the  deed  on  the  part  of  A.,  his  heirs,  execu- 
tors, or  administrators,  should  cease,  and  that 
A,,  his  heirs,  executors,  &c.,  should  not  be  ac- 
countable to  B.  for  any  of  the  instalments  or 
sums  of  money  which  B.  should  have  then  paid 
in  part  of  the  purchase  money  for  the  minerals. 
The  subsequent  part  of  the  deed  contained  a 
covenant  enabling  B.,  at  the  end  of  the  tenant's 
term,  to  enter  upon  the  surface  lands  and  to 
hold  them  for  99  years,  under  the  yearly  rent 
of  no/.,  which,  as  well  as  the  power  of  distress 
bjr  which  it  was  secured,  was  reserved  to  A., 
his  hrirs  and  assigns.  Held,  that  the  instal- 
ments payable  for  the  mines  were  not  rent,  and 
therefore  not  incident  to  the  reversion,  but 
personal  debts  due  from  B.  to  ^.  Lard 
Hatherton  v.  Bradbume,  13  Sim.  599. 

And  see  Affenfs  Power, 

LBGACY. 

Discharge, — A.  agreed  that  a  legacy  given  to 
his  wife  should  be  set  off  against  a  sum  of  the 
same  amount  which  he  owed  to  the  testator 
on  his  promissory  note ;  and  he  and  his  wife 
signed  a  receipt  for  the  legacy  j  but  it  did  not 
appear  that  the  executors  had  delivered  up 
the  note  to  him.  A.  afterwards  died,  leaving 
his  wife  surviving.  Held,  that  she  was  entitled 
to  be  paid  the  legacy,  no  release  having  been 
given  for  it  by  her  husband.  Harrison  v.  An 
drews,  13  Sim.  595. 

And  see  Partnership,  I. 

MARRIED   WOMAN. 

1.  Separate  property.  —  Acquiescence.  —  A 
married  lady  became  entitled  to  an  estate  for 
her  separate  use,  under  her  grandfather's  will; 
and  she  and  her  husband  joined  in  ap))ointlng 
a  person  to  receive  the  rents  as  their  agent, 
who,  by  the  husband's  direction,  paid  them  to 
an  account  opened  by  him  with  H.  &  Co.,  the 
bankers  of  his  wife's  family,  and  he  drew 
cheques  on  H.  &  Co.  for  sums  some  of  which 
he  applied  for  his  own  purposes,  and  the  rest 
to  keep  down  the  interest  of  incumbrances  on 
the  estate.  At  the  husband's  death  a  krge 
balance  r^oaained  in  the  hands  of  H.  &  Co., 
which  they  transferred  to  the  account  of  his 
executors ;  and  his  wife,  who  was  his  sole  execa- 
trix,  drew  on  H.  &  Co.  in  Chat  character,  and 
died  about  ten  months  after  her  husband. 
Held,  that  the  balance  belonged  not  to  her,  but 


to  her  husband's  estate.     Bert^fard  r.  The 

Archbishop  of  Armagh,  13  Sim.  643. 

2.  Restraint  on  alienation. — Clause  against 
anticipation  (in  will.) —A  testator  bequeathed 
certain  property  upon  trust  for  the  separate  use 
of  a  married  daugnter  for  life»  imtil  bankruptcy 
or  insolvency,  and  to  pay  the  income  unto 
whom  she  might  appoint  when  and  as  the  same 
should  become  due,  but  not  by  way  of  assign- 
ment, charge,  or  other  anticipation  thereof;  her 
receipts,  notwithstanding  coverture,  to  be  suffi- 
cient discharges  for  the  income.  There  was  a 
gift  over  in  trust  for  her  children :  Held,  that 
the  daughter  could  not  assign  her  life  interest. 
Brown  V.  Bamford,  32  L.  O.  155. 

3.  Consent. — Rights  over  reversionanf  chases 
in  action. — Discussion  upon  the  doctnne  and 
authorities  applicable  to  me  rights  of  a  married 
woman  over  her  reversionary  interest  in  per- 
sonal chattels. 

In  1809,  by  a  marriage  settlement,  a  sum  of 
1,000/.  was  vested  in  trustees  upon  trust  to  pa\' 
the  interest  thereof  to  the  husband  and  wi6 
for  their  lives  and  the  life  of  the  survivor ;  and 
after  the  death  of  the  survivor  upon  trust  far 
the  children  of  the  marriage  in  such  shares  as 
the  husband  should  appoint,  and,  in  default  of 
appointment,  share  and  share  alike.  There 
were  three  daughters,  issue  of  the  marriage,  and 
in  1824,  the  husband  died  without  appointing 
the  fund,  leaving  his  wife  and  three  aaoghters 
him  surviving.  A  suit  having  been  instituted 
in  relation  to  the  property  of  the  mother  and 
daughters,  this  sum  of  1,000/.  was  paid  into 
court,  invested  in  government  stock,  and  trans- 
ferred to  the  credit  of  the  cause.  One  of  the 
daughters  subseouently  married,,  but  without 
making  any  settlement  of  her  share  of  the 
fund.  The  three  daughters  hanng  attained 
their  full  age,  entered  into  a  consent,  that  the 
entire  fund  should  be  paid  to  the  mother.  This 
consent  was  signed  as  well  by  the  three 
daughters  as  by  3ie  mother,  and  the  husband 
of  the  married  daughter. 

Upon  a  bill  to  be  filed  for  the  purpose  of 
effectuating  this  consent :  Held,  that  a  oooit 
of  equity  had  no  jurisdiction  to  take  the  con- 
sent of  the  married  daughter  to  dispose  of  her 
interest  in  remainder  expectant  upon  the  death 
of  her  mother,  the  tenant  for  life  of  the  faod» 
and  that  the  bill  could  not  be  supported* 

It  is  now  established  tbat  the  husband  cannot, 
even  for  valuable  consideration,  assign  the  re- 
versionary choses  in  action  of  liis  wife,  so  as  to 
bind  her  surviving.  B<xr  v.  Box,  Box  v.  Jack' 
son,  I  Dru.  42. 

Cues  cited  in  th«  j  udgnent :  Richards  v.  Ciam- 
bers,  10  Ves.  580  ,  Pickard  v.  Roberta.  5  Mfdd. 
384;  Woollands  ▼.  Crcrwcber,  12  Ves.  174  ; 
Howard  v.  Damiani,  reported  in  ibe  note  to 
Ritchie  v.  Broadbent,  2  J.  &  W.  456;  Dos- 
well  T.  Earle,  13  Ves.  473;  Mlfford  v.  Mit- 
ford,  6  Ves.  87  ;  Horoaby  v.  Lee,  t  Msdd.  16 ; 
Purdew  t.  Jackaoo.  1  Ross.  1 ;  Homier  r. 
Morton,  3  Rusa.  85;  Stanvper  v.  Barker,  3 
Madd.  157 ;  Frassr  v.  BaiUie,  1  D»o.  C.  C. 
517  ;  Sperling  v.  Rosbfort,  8  V^s.  174 ;  Sti4e 
r.  Ereritt,  1  Myl.  ft  C.  37  ;  Scarbonmgh  ▼. 
Bornaa,  4  51yl.  k  C.  378  ;  Ktwtea  v.  Rei4» 


AmljfHetd  DigtMi  of  Cases  t  Cimris  i^  Equity. 
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4  Sun.  141 ;  Nieman  r«  Cartooej,  3  Bro.  C.  C 
347,  n.,  568 ;  Sockett  v.  WniF,  4  Bro.  C.  C. 
4«S.  4^5;  Macarmick  f.  Buller,  1  Cox.  357 ; 
8  Vaa.  174 ;  Ellis  v.  Atkinson,  3  Bro.  C.  C. 
565 ;  «  Dick. 759  ;  Guise  v.  Smnll,  Anstr.  277  ; 
Nerison  y,  Longden,  cited  in  8  Ves.  173 ;  Hew- 
ett  y.  Crowcber,  Greg^  r.  Crowcber,  1 J  Vea. 
175. 178  ;  Sturgis  v.  Corp,  13  Vea.  190  ;  Lee 
Y.MiiCTendge,  1  Vea.  &  B.  118;  Wataon  t. 
DeoDia.  3  lluas.  90 ;  EUiaoo  ▼.  £leirin,  13  Sim. 
309;  Aahbjr.  Aabbir.  1  Coll.  553;  Jobnaon 
T.  Johuaoo.  1  Jiic.^  \V.47«  ;  Donne  v.  Hart, 
se  Uuaa.  &  M.  360  ;  Major  r.  Laualey,  i  Ruaa. 
&W.355.  ^ 


MINES. 


See  Lease. 


MISTAKE. 

An  erroneoas  statement  was  made  to  a  life 
insurance  company  by  or  through  their  agent, 
as  to  A.^s  interest  m  bis  son's  life ;  upon  which 
the  company  granted  a  policy  to  A»  After  the 
son's  death  the  company  discovered  the  error 
and  refused  to  pay  toe  sum  insured.  A  bill 
filed  by  A.  to  have  the  mistake  rectified  was 
dismissed,  because  the  evidence  did  not  show  1 
distinctly  whether  the  mistake  arose  from  the 
sgeat's  inadvertence,  or  from  bis  having  been 
misinformed  by  A.  Parsons  v.  Bignotd,  13  I 
Sim.  518.     - 

CsM  cited  in  the  judgment:  Ball  v.  Storte,  1  , 
Sim,  SL  6ui.  310.  I 

MORTOAGm.' 

1.  Notice, — Securities  for  money. — Tacking. — 
^e  doctrine  of  tacking  securities  applies  in' 
Ireland  as  in  the  courts  in  England,  except' 
where  in  this  country  it  has  been  excluded  by 
the  operation  of  the  Registry  Act. 

The  order  for  the  appointment  of  a  receiver 
<>n  the  petition  of  a  judgment  creditor  is  not  a ' 
its  pendens  so  as  to  affect  a  purchaser  with  no- 1 
tice  of  the  judgment.  > 

A  new  securitv  of  as  high  a  nature  as  the ' 
former,  for  the  old  debt  and  further  advances, 
does  not  necessarily  prejudice  the  old  security. 

'^'  mortf^ges  to  JB.,  then  confesses  a  judg- 
ment to  C ;  and  afterwards  J5.,  without  notice  - 
of  the  judgment,  advances  a  further  sum  of 
money  to  A.,  who  executes  to  him  a  further 
mortgage  of  the  same  lands  for  the  old  debt 
And  the  further  advance.  C  cannot  redeem 
the  first  mortgage  without  also  redeeming  the 
second.     Tenison  v.  Sweeny,  1  J.  &  L.  710. 

2.  Surety, — Tacking. — A.  made  a  mortgage 
to  B.,  and  by  the  same  deed.  A,  and  C,  his 
mreiies,  covenanted  for  payment  of  the  mort- 
gage Dooney.  B.  recovered  the  amount  from  C, 
previously  to  which  he  lent  a  further  sum  to 
A.,  and  took  a  further  charfl^e  for  it  on  the 
mortgaged  property.  Held,  that  C.  could  not 
compel  B.  to  assign  the  mortgage  to  him,  un- 
less be  paid  off  the  further  sum.  fViUiams  v. 
Owen,lZ  Siiii.59r. 

3.  Isoekes. — ^Upon  the  treaty  for  a  mortgage 
of  an  estate,  a  person  who  was  entitled  to  Be 
recouped  out  of  the  estate,  in  case  a  certain  in- 
cumbnoice  was  levied  out  of  his  own  estate, 
was  in  comniunication  with '  the  mortgagee 
19011  the  tidject  of  the  mortgage,  but  did  not 


inform  him  of  his  equitable  claim :  Held,  that 
he  could  not  afterwards  set  up  his  claim 
against  the  mortgagee. 

H.  confessed  a  judgment,  and  died  intestate 
seised  of  fee  simple  estates  and  possessed  of  a 
term  of  years.  G.,  his  only  son  and  next  of 
kin,  died  under  age,  having  bequeathed  the 
term  to  M.  the  wife  of  D. ;  and  the  real  estates 
descended  on  B.  his  heir  at  law.  M.  died,  and 
D.  took  out  administration  to  her ;  he  was  also 
executor  to  G.  In  1834,  D.  mortgaged  the 
term  as  his  own  property.  Afterwards,  in  the 
same  year,  JB.  filed  a  bill  against  D.  to  have  the 
judgment  paid  off  out  of  the  term;  a  general 
demurrer  to  this  bill  for  want  of  e(|uity  was 
allowed.  In  1835  B.  filed  a  second  bill  against 
D.  and  the  mortgagee  of  the  term,  for  the  same 
purpose  as  the  former ;  and  a  demurrer  by  D. 
to  tnis  bill  for  want  of  equity  was  also  allowed.  . 
In  May,  1837*  B.  filed  a  third  bill  for  the  same 
purpose  against  D.  and  the  mortgagee,  but  did 
not  serve  the  morgagee  with  process,  or  prose- 
cute the  suit.  In  November,  1837,  D.  con- 
veyed the  equity  of  redemption  to  the  mort- 
gagee. In  1841,  D.,  as  personal  representative 
of  G.,  obtained  a  decree  against  B.,  as  heir  of 
G.,  for  pajrment  of  a  sum  of  money ;  and  B. 
did  not  in  that  suit  set  up  any  claim  in  respect 
of  the  judgment  of  H.  Field,  that  under  these 
circumstances,  B.  had  lost  his  right  to  be  re- 
couped out  of  the  term  the  amount  of  the  judg- 
ment which  was  levied  out  of  the  real  estate  of 
G.  in  his  hands. 

The  judgment  creditor  being  barred  from 
levying  his  debt  out  of  the  term,  though  not 
out  of  the  real  estate ;  the  owner  of  the  real 
estate  is  also  barred  of  his  equity  to  be  re- 
couped the  amount  of  the  judgment  out  of  the 
term.  Boyd  v.  Belton,  iJ.  &  L.  730.  See 
DowUng  v.  BeUon,  FL  &  K.  462. 

And  see  Sj»eci^  Performance,  2  ;  Trustee,  1. 

NOTICE. 

See  Mortgage^  1. 

PARENT  AND  CHILD. 

Undue  influence. — A  niece,  two  months  after 
she  came  of  age,  and  after  her  guardians  had 
fully  accounted  to  her,  entered  into  a  voluntary 
security  for  her  uncle,  by  whom  she  had  been 
brought  up,  and  who  was  considered  by  the 
court  as  standing  in  loco  parentis.  Tlie  court 
set  it  aside. 

Where  a  transaction  takes  place  between 
parent  and  child  just  after  the  child  has  at- 
tained 21,  and  prior  to  what  may  be  called  a 
complete  '*  emancipation,"  without  any  benefit 
moving  to  the  child,  the  presumption  is  that  an 
undue  influence  has  been  exercised  on  the 
part  of  the  child,  and  a  party  Seeking  to  main- 
tain such  a  transaction  must  show  that  that 
presumption  is  adeouately  rebutted. 

Thoi4;h  courts  oteouity  do  not  interfere  to 
prevent  an  act  even  of  bounty  between  parent 
and  child,  yet  they  will  see  that  the  child  is 
placed  in  such  a  position  as  will  enable  him  to 
form  an  entirely  free  and  unfettered  judgment, 
iodraendeut  altogether  of  any  sort  of  control. 
Archer  r.  Hudson,  7  Beav.  551. 
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PARTNEEeHfP. 

1.  Primary  charge, — Legacy. — A.  &  B.  pur- 
chased reaity  out  of  their  partnerahip  assets^ 
which  was  used  for  their  partnership  purposes, 
and  was  in  equity  to  be  conniderea  as  per- 
sonalty. A  new  partnership  was  formed  be- 
tween A,,  B.,  and  C.  llse  realty  was  continued 
to  be  used  for  the  partnership  purposes,  but  A, 
and  J3.  stipulated  for  a  rent  to  be  paid  them  by 
the  new  partnership,  composed  of  i).,  B.,  and  C. 
A.  died.  Held,  the  property  was  in  equity  to 
be  considered  as  part  of  his  real  estate. 

Legatees  made  bond  fide  endeavours  to  realize 
the  primary  fund  on  which  legacies  were 
charged,  but  faileii  to  prove  the  existence  of 
such  primary  fund,  by  reason  of  the  nonproduc- 
tion  of  the  account  books.  The  real  estate 
(being  the  secondary  fund)  was  directed  to  be 
sold  lor  payment  of  the  legacies,  but  the  decree 
was  made  without  prejudice  to  any  claim  which 
might  be  made  in  respect  of  the  primary  fund 
in  any  other  proceeding  against  any  party  who 
.  might  be  answerable  for  the  same.  Rowley  v. 
Adams,  7  Bea.  548. 

2.  Dissolution, — Motion. — The  affairs  of  a 
partnership  being  embarrassed,  and  daily  grow- 
ing worse,  the  Vice-Chancellor  of  England,  on 
motion,  appointed  a  person  to  sell  the  business 
and  wind  up  the  affairs  of  the  partnership. 
Bailey  y.  Ford,  13  Sim.  495;  See  Oliver  v. 
Hamilton,  2  xVnst.  453 ;  Chapman  v.  Beach,  I 
J.  &  W.  594. 

PORTIONS. 

By  marriage  articles  it  was  agreed  that 
6,000/.  should  be  vested  in  trustees  in  trust  for 
all  and  every  the  child  and  children  of  the 
marriage,  (other  than  the  one  son  for  whom  a 
portion  of  30,000/,  was  provided,)  the  said 
(5,000/.  to  be  paid  to  such  child  or*  children  in 
such  shares,  at  such  times,  and  subject  to  such 
provisoes  for  maintenance  and  education  until 
their  shares  should  become  pavable,  as  the  in- 
tended husband  should  by  deed  or  will  ap- 
point; and  in  default  of  appointment,  to  be 
paid  to  such  child  or  children,  and  to  be 
equally  divided  among  them;  the  shares  of 
sons  to  be  paid  at  21,  and  of  daughters  at  21 
or  marriage ;  and  in  the  mean  time,  until  their 
portions  should  become  payable,  to  apply  the 
mterest  of  their  shares  towards  their  mainte- 
nance and  education;  and  in  default  of  any 
issue  save  an  only  son,  in  trust  for  the  intended 
.husband,  his  e.Yecutors,  administrators,  and 
assigns. 

There  was  issue  of  the  marriage  one  son  and 
two  daughters,  all  of  whom  survived  their 
parents.  One  of  the  daughters  died  under  age 
and  unmarried ;  the  other  attained  her  age  of 
21.  Held,  that  the  daughteis  took  vested  in- 
teresU  in  the  6,000/.  on  being  bom ;  and  that 
the  share  of  the  one  who  died  under  age  vested 
in  her  personal  representatives.  Hynes  v. 
Redington,  1  J.  &  L.  589.  See  L.  &  G.  Temp. 
Plunk.  33. 

POWER. 

1.  A  tnist  term  created  bv  marriage  settle- 
ment to  raise  1,000/.  on  the  oeeease  of  the  sur- 


vivor of  diehogband  and  wifer  ill  case  there 
should  be  no  issue  of  the  mtfrklge  IMag  at  her 
death,  and  to  pay  the  same  to  siicli  perm  or 
persons  as  the  wife  *'  at  dny  time  or  times 
thereafter  during  her  covertftre**  obould  by 
deed  or  will  appoint ;  and  in  dcfaalt^of  appoitt- 
raeot,  to  the  executors,  adoitiiistraton,  iaiid  as- 
signs of  the  wife's  mother.  There  was  no 
issue  of  the  marriage,  and  tihe  wife  eartiwd  the 
husband,  without  having  exereised  her  power 
of  i^pointment  daring  the  first  corertuie;  Sbe 
after\vards  married  a  second  time,  and  had 
issue  by  her  second  husband,  and  di^,  leaving 
such  issue,  her  second  husband,  and  her  mo- 
ther surviving.  The  mother  afterwards  be- 
queathed her  residuary  estate  and  died. 

Held,  that  the  power  ghren  by  the  settSemeat 
to  appoint  the  1,000/.  could  not  be  exerdssd 
during  the  widowhood  of  the  donee,  or  during 
any  other  than  the  first  coverture. 

That  the  executors  of  the  mother  were  en- 
titled to  take  the  1,000/.  and  interest  as  part  of 
her  residuary  personal  estate.  Morris  v. 
Howes,  4  Hare,  699.  See  Horsman  v.  Ahhey, 
1J.&  W.  3S1. 

Coses  cited  ia  the  judgmt^nt ;  Daniel  v.  DadUr, 
1  Pbil.  1  ;  Bulmer  v.  J«y,  3  Myl.  &  K.  197  ; 
Paliti  V.  liilU.  1  Myl.  &  R.470. 

2.  Voluntary  conveyances, — Debtor  and  c**?- 
ditor.  —Estate,— A.  tenant  for  life,  remainder  to 
B.  in  tail.  A.  Confesses  a  judgment,  and  after- 
wards  A.  and  B.  suflfer  a  recover)',  and  by 
deed  of  Julv,  1810,  declare  the  uses  as  to 
Blackacre,  that  the  recoverors  should  st:ind 
seised  thereof  in  trust  to  sell,  and  apply  the 
money  in  discharge  of  incumbrances  affecting 
Blackacre  and  Whiteacre ;  and  subject  thcrero 
to  the  use  of  ^.  in  fee :  and  as  to  "Whiteacre  to 
secure  an  annuity  to  B.  during  the  joint  lives 
of  A,  and  B. ;  and,  subject  thereto,  to  the  use 
of  A,  for  life,  and  after  his  decease  to  secure  a 
jointure  for  his  wife,  and  then  to  trustees  for  a 
term ;  and,  subject  thereto,  to  B.  and  his  is?ue 
in  strict  settlement ;  and  A.  and  B.  were  em- 
powered jointly  to  revoke  all  or  any  of  the  use* 
or  estates  thereinbefore  limited  or  declared  of 
the  said  lands,  or  any  part  thereof,  save  as  to 
the  jointure  and  the  term,  and  to  appoint  new 
uses. 

Held,  1.  On  the  construction  of  the  whole 
instrument,  that  the  power  did  not  authorire 
the  revocation  of  the  uses  as  to  Blackacre. 

By  deed  of  September,  1810,  reciting  the 
settlement  of  July,  1810,  and  that  A,  was  in- 
debted in  sundrv  sums  of  money,  which  Black- 
acre  might  not  be  sufiicient  to  discharge ;  A, 
and  B.  revoked  the  uses  of  the  settlement  of 
July,  and  declared  that  the  recoverors  should 
stand  seised  of  Blackacre,  in  trust  to  sell,  and 
apply  the  money  in  discharge  of  incumbrances 
afiecting  all  the  lands,  and  then  of  incum- 
brances affecting  the  estate  or  peraou  of  A., 
and  subject  thereto,  to  the  use  of^.  in  fee; 
and  in  case  Blackacre  should  not  produce  suf- 
ficient to  pay  the  debts  afflicting  the  person  or 
propertv  of  A,,  Whiteaicre  (subject  Jto  the  an- 
nuity, the  jointure,  and  the  terra  ofyws,)  was 
charged  with  the  same  to  the  extent  of  4,O00/. ; 
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and,  9ul9«et  Iherato^  was  Unuted  to  A.  aod  fl* 
and  his  issue,  m  strict  settlemeDt;  with  the 
like  power  of  revocation  as  that  contained  in 
the  deed  of  July,  1810.  No  creditor  was  a 
party  to  either  of  these  deeds. 

Held,  2.  That  the  settlement  of  July  was  su- 
perseded by  the  deed  of  September ;  and  that 
A,  and  B.,  by  reason  of  their  resen-ed  power 
to  reYoke  the  uses  of  Whiteacre,  and  of  their 
inherent  power  to  annul  the  uses  of  Blackacre, 
so  far  as  they  related  to  themselves,  had  com- 
plete dominion  over  Blackacre, 

3.  That  the  recoverors  took  the  legal  estate 
in  Blackacre ;  and  that  there  was  not  a  mo- 
mentary seisin  thereof  in  A, 

C.  agreed  to  become  the  purchaser  of  Black* 
acre  for  9,500^. ;  aod  by  indenture  of  Novem- 
ber, 1811,  in  which  the  recoverors  were  named 
as  parties,  but  which  was  executed  by  one  of 
them  only,  in  consideration  of  9,4C0/.,  to  be 
applied  bv  C.  in  discbarge  of  the  judgments 
mentioned  in  the  schedule,  (amongst  which 
was  the  judgment  against  J.,)  the  recoverors, 
u-ith  the  consent  of  A.  and  B.,  conveyed  Black- 
acre  to  C  in  fee;  and  by  deed  of  eoual  dale 
A.  and  B,  revoked  the  uses  of  the  settlement  of 
September,  1810,  as  to  Whiteacre;  and  limited 
said  lands  to  trustees  for  a  term^  upon  trust. 
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ihe  fund  has  been  aetoally  vested  in  trustees, 
though  there  has  been  no  consideration  for  the 
creation  of  the  trust,  and  though  the  fund  has 
got  back  by  accident  into  the  possession  of  the 
person  who  created  the  trust,  yet  the  trust  may 
be  enforced  for  the  benefit  of  the  volunteers. 
Browne  v.  Cevendiek,  Cavendiek  v.  Browne,  1 
J.  &  L.  606.  ' 

Omms  dted  in  the  judgment :  Potter  ▼.  Bluck- 
stone,  1  M.  &  K.;S11 ;  Hunt  t.  Col»t.  1  Com. 
«f6  ;  Hwris  v.  Pugh,  4  Bing.  335;  NVstp  t. 
'1  lie  Duke  of  Morlborougii,  3  M.  &  C.  407 ; 
Wallwyn  v.  CouUs,  3  Mer.  707;  Garrard  v. 
Lord  Lauderdale,  3  Sim.  1  ;  Acton  v.  Wood- 
gate,  *i  M.  &  K.  492;  Gibbe  v.  Glumis,  11 
Sim.  384;  Ravonaliaw  v.  flollior,  7  Sim.  3; 
Colyenr  v.Countesa  ofMulgmre,  *i  Keen,  81 ; 
BiU'v.  Cureton,  2  M.  &  K.  603. 

3.  Fraudulent  appointment,  —  Settina  aside 
deed.— By  a  marriage  settlement  of  the  year 
1780,  certain  lands  were  settled  ui)on  the  hus- 
band for  life,  with  remainder  to  the  use  of  all 
and  every,  or  such  one  or  more,  of  the  children 
of  the  marriage,  for  such  estate  not  exceeding 
an  estate  in  tail  male,  as  the  husband  should 
appoint;  and  in  default  of  appointment,  to  the 
first  and  other  sons  of  the  marriage  in  tail  male. 

^     .        ByadeedpoUof  the  14th  of  Jan.,  1804,  the 

to  indemnify  C.  and  Blackacre  against  all  in- !  father  appointed  the  lands  to  his  eldest  son  in 
cumbrances.  There  being  a  dispute  as  to  who  tai]  i|iale ;  and  by.  an  indenture  of  lease  exe- 
were  the  persons  beneficially  entitled  to  the.cuted  on  the  l&th  of  the  same  month,  the 
money  secured  by  the  judgment,  it  was  agreed  father  and  son,  in  consideration  of  the  sum 
between  A.,  B.,  and  C,  that  the  latter  should  1  of  1,600/.,  therein  stated  to  be  applied  in 
retain  1,000/.  of  the  purchase  money  for  the  j  payment  of  debts  affecting  the  estate  of  the 
purpose  of  satisfying  it.  C.  afterwards,  with  \  father,  and  renewal  fines  then  due,  demised 
the  consent  of  B.,  paid  the  1,000/.  to  A. ;  and  part  of  these  lands  for  lives  renewable  forever, 
in  1S12,  the  recoverors  conveyed  the  legal  es- 1  By  deed  of  the  11th  of  Dec,  H07,  the  son,  in 
tate  in  Blackacre  to  C,  declaring  that  they  [  consideration  of  the  several  debts  paid  for  him 
uere  not  to  be  answerable  for  the  application  of  j  by  the  father,  and  in  discharge  of  the  trust  and 

confidence  reposed  in  him,  convej-ed  the  lands 
included  in  the  settlement,  and  all  his  interest 
therein,  to  the  father,  his  heirs  and  assigns. 
In  1815,  the  son  died  intestate,  and  without 
issue,   leaving  his  father  sur^Mving;    and  in 

1821,  the  fatlief,  by  his  will,  devised  the  lands, 
charged  with  certain  legacies,  to  the  use  of  his 
two  surviving  sons  and  their  respective  issue, 
in  equal  portions,  as  tenants  in  common.      In 

1822,  the  father  died  $  and  in  1836  the  plaintiflT, 
wlio  was  the  third  son,  filed  his  bill  to  carr>' 
into  execution  the  trusts  of  the  will  of  the  year 
1821.  By  a  decree  of  the  House  of  Lords, 
reversing  the  decree  of  the  court  below,  it  was 
declared  that  before  any  adjudication  could  be 
had  on  the  title  of  the  father  to  dispose  of  the 
lands  in  question,  an  inquiry  should  be  insti- 
tuted into  the  validity  of  the  appointment. 

In  pursuance  of  this  declaration  an  inquiry 
was  directed  before  the  Master,  and  he  reported 
that  at  the  time  of  the  execution  of  the  appoint- 
ment and  lease  of  1804,  there  were  judgments 
appearing' upon  record  against  the  fether  to  the 
amount  of  2,400/.;  that  all  these  judgments 
wet«  satisfied  upon  the  same  day,  being  a  day 
after  the  execution  of  the  said  lease ;  but  that 
he  was  unable  to  state  how  the  consideration 
money  of  the  lease  had  been  applied,  no  evi* 


the  purchase  money.  The  persons  entitled  to 
the  judgment  were  not,  nor  were  any  of  the 
creditors  parties  to  any  of  the  deeds. 

Held,  4.  That  the  persons  entitled  to  the 
judgment  were  not  entitled  to  call  for  an  execu- 
tion of  the  trust  in  the  deed  of  September, 
ISIO. 

5.  That  if  the  sale  to  C.  were  a  due  execution 
of  the  trust,  the  eouitable  fee  of  A.  in  Black- 
acre  was  thereby  aefeated,  and  the  judgment 
was  not  a  lien  in  the  hands  of  the  purchaser. 

6.  ll)at  if  it  were  not,  then,  as  the  legal  es- 
tate was  conveyed  to  the  purchaser  by  the 
trustees  before  execution  sued,  the  judgment 
creditor  could  not  attach  the  lands  in  the  hands 
of  the  purchaser,  though  he  purchased  with 
notice  of  the  judgment. 

Semi^,  1.  rhat  if  the  parties  to  the  creation 
of  a  trust  for  payment  ot  debts,  to  which  the 
crediton  are  not  parties,  communicate  its  ex- 
istence to  a  creditor,  and  induce  him  to  act  or 
forbear,  on  the  faith  of  that  communication, 
they  cannot  afterwards  revoke  the  trust  as  to 
that  creditor. 

2.  lliat  the  sale  to  C.  was  a  due  execution  of 
the  trust. 

Voluntary  'set^mentf,  and  voluntary  con- 
veyances to  trustees  £or  payment   of  debts 


differ.     'Wheti  jinder  a  voluntary  settlement  dence  having  been  laid  before  him,  save  so  far 
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aft  the«tatain«iita  in  tbedaokof  1804  mmI  1807 
relate  iiaereto,  and  Uie  fifM  iti  reUtioii  to  tl^ 
jad|rmeQU,  might  be  deoaed  evidcncfr  tiicreof. 

Th&  cause  haviD({  come  on  to  be  heard  upon 
this  report :  Held,  that  the  deeds  of  1804  and 
1807  were  fraudulent  and  Toid»  as  conttitatinff 
a  dealing  by  ^  father  for.  tl\e  benefit  of  himaelt; 
and  not  of  his  son,  and  ouffht  to  be  .set  aside* 

Where  a  power  ia  vestecf  in  a  father,  «nd  a 
stipulation  is  made  by  him  for  his  own  benefit 
in  the  exercise  of  it,  a  court  of  equity  considers 
such  a  disposition  as  a  fraud  upon  the  power ; 
the  fraud  consists  not  in  the  selection  by  the 
father  of  one  child  in  preference  to  another,  but 
in  the  arrangement  which  makes  the  appoint- 
ment, though  in  form  to  the  child,  in  e&ct  an 
appointment  to  the  father  himsdf. 

To  rendei' such  an  appointment  fraudulent, 
it  is  not  necessary  that  it  should  be  wholly  for 
the  benefit  of  the  father,  it  is  enough  that  it  is 
partially  so. 

£^em^»^,That  the  will  of  the  father  in  1821 
could  not  be  supported  as  an  execution  of  the 
power  reserved  by  the  settlement  of  1780. 

Supposing  the  appointment  by  the  deed  of 
1804  to  have  failed,  qumrey  what  was  the  opera- 
tion of  the  conveyance  of  1 807  ^  How  far  was 
the  power  afiected  by  the  union  of  the  two  es- 
tates  in  the  father?  Jiukmn  v.  Jaekttm,  I 
Dru.  91,  S.  C,  7  Clark  &  F.  977,  West,  576. 

PRINCIPAL  AND   SURETY. 

Surety  by  promissory  note,  for  a  floating 
balance  due  to  bankers  from  a  customer,  held 
released  by  the  bankers  crediting  the  customer 
by  the  full  amount  of  the  note,  without  advanc- 
ing the  money  at  the  time.  Archer  v.  Hudson, 
7  Bea.  551. 

RRLIOIOUS  WORSHIP. 

SeeThtflcv,  2. 

BKT-OPP. 

See  Vendor  and  Purchaser,  2. 

SETTLEMENT. 

1.  Portions, — Vested  inierest, —Evidence.— 
JDeclarahons,  post  Utem  ntotam,  admissibility 
o/.—By  a  marriage  setdement  of  the  vear  1795, 
reciting  the  intended  marriage,  ana  that  the 
fjiither  of  the  lady,  for  the  purpose  of  securing  a 
provision  for  her,  by  way  of  maintenance,  and 
for  the  purpose  of  providing  for  the  issue  of  the 
marriage,  had  agreed  to  secure  a  sum  of  4,800/. 
as  her  portion,  in  the  manner  therein  mentioned, 
it  was  witnessed  that  the  father,  in  pursuance 
of  that  agreement,  conveyed  <%rtain  lands,  of 
which  he  was  seised  in  fee,  to  trustees,  for  the 
term  of  99  years,  upon  trust,  to  raise  thereout 
l,000i.,  (part  of  aaid  sum  of  4,800/.X  and  pay 
aaiae  to  the  intended  husband  for  his  own  use; 
and  to  permit  the  said  intended  husband  to  re<- 
cdve  the  interest  on  1,300/.,  further  part  of  said 
4,800/.  for  his  life ;  and  if  the  intended  wife 
should  survive  him,  to  permit  her  to  reodre  the 
interest  of  the  said  stmi  of  1,300/.  for  and  dur- 
ing her  life ;  and  after  the  decease  of  the  said 
intended  wifo  and  her  faster,  to  pay  the  prin- 
opal  sum  of  1,300/.  to  the  siod  intended  hus- 
band, if  he  should  be  lividg,  and  if  dead,  to  his 
executors  or  administrators. 


Hie  farther  trusts  of  the  term  were  dedand 
to  be,  ^at  if  there  should  be  any  diild  or 
childnni  of  the  mat  riage,  the  trustees  sheold 
raise  the  sum  of  2,500/.,  being  the  residne  of 
the  said  sum  of  4,800/.,  and  pay  the  same  to 
the  children,  if  more  than  one,  in  such  shares 
and  at  such  times  as  the  intended  hosbaod 
shoald  appoint  j  and  in  defoult  of  appoiDtmest, 
to  pny  same  in  equal  shares,  if  more  than  eee, 
ana  if  but  one,  tlie  whole  to  such  one,  at  his  or 
their  age  or  ages  of  2 1  years,  or  to  such  of  tbem 
as  should  be  daughters,  at  her  or  their  age  « 
ages  of  21  years,  or  day  or  days  of  marna|(e. 
It  was  also  expressly  declared  that  the  snd  in- 
tended husband  should  receive  the  interest  of 
this  sum  of  2,500/.  during  his  life;  but  that 
neither  princinaJ  nor  interest  should  be  raised 
during  the  lifetime  of  the  father  of  the  wife. 
And  the  settlement  contained  a  provisioD,  that 
in  case  there  should  be  no  issue  of  the  mar- 
riage, no  part  of  the  sum  of  2,500/.  should  be 
raised. 

There  was  only  one  child  of  the  marriage, 
who  died  within  a  few  days  after  its  birth  :— 

Held,  upon  the  true  construction  of  the  set- 
tlement, that  the  child  at  the  moment  of  its 
birth,  took  a  vested  interest  in  the  sum  of 
2,500/.,  and  that  the  plaindff,  as  his  personal 
repi-esentative,  was  entitled  to  have  saipe  rvsed 
out  of  the  estate. 

The  right  to  interest  upon  the  sum  of  2pO0J. 
was  limited  tp  the  year  1825,  the  period  at 
which  the  claim  fo  this  sum  was  first  put  for- 
ward :  but  interest  upon  the  sum  of  1,000/.  and 
1,300/.  was  allowed;  upon  the  former  from  the 
filing  of  the  original  bill  in  the  year  1800,  and 
upon  the  latter,  from  the  accruer  of  the  right 
to  that  sum. 

An  issue  had  been  directed  in  the  cause  to 
inquire  whether  the  child  was  bom  alive  or  not 
At  the  trisi,  evidence  was  received  of  declara- 
tions made  by  certain  members  of  the  family 
shortly  after  the  death  of  the  child  :  Held,  upon 
a  motion  for  a  new  trial,  that  the  evidence  vas 
properly  received. 

Ine  point  of  inquiry  respecting  the  admis- 
sibility of  such  evidence  is  not  Uie  existence  of 
a  state  of  facts  out  of  which  a  claim  has  ariseiv 
but  the  existence  of  a  controversy  or  dispute 
respecting  that  claum.  ITie  case  of  ffatker  t. 
Countess  of  Beauchamp,  (6  Carr.  &  P.  532), 
considered.  Reillv  v.  Fiizfferald^  I  Dm.  122 ; 
see  Palmer  v.  Lord  Aylesbury,  15  Ves.  176. 

Ciiset  cited  io  the  judgments  Berkeley  Pttnu* 
Case,  4  Ctapb.  401, 410:  WbiteloeU  r.  ik- 
ker,  13  Veg.  511,  514;  Hnywvrd  r.  Rnnia.* 
Campb.  4 10 ;  Goodrighl  v.  Mosa,  Cotrp.  591 ; 
Hookton  r.  The  Attorney -General,  2  Ros.  & 
M.  147,  161;  Sliiney  r,  Wsde.l  Mylne&Cr. 
338 ;  I'oulei  r.  Ponlet,  1  Vem.  904 ;  «  Cfc«. 
Rep.  286;  2  Ventr.  366;  W«HI  v.  Vjta, 
Lloyd  &  G.  temp.,  8agden,  17^ 

^ETTLBMKNT. 

2.  3lM/o*f.— Co*/*.— Bin  to  reform  a  setlk* 
men^,  on  the  ground  that  it  was  not  ia  con- 
formity with  the  contract  of  the  settlor.  The 
settlement  was  not  conmetent  with  tba  instnie* 
tions  of  the  settlor^  so  far  as  tliey  appeared  in 


A»alffiieaiBi9e8io/€tMi.',09mt9<fSfmif. 
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andance;  and  thft  poor  aad  siibseqiMnt  aeu 
and  deelantk>iM  of  the  settlor  were  oonsistent 
mtli  the  inetraetimit  and  loconewtent  with  tihe 
•ettkmefit;  Imt  it  did  not  appear  wbat  was  the 
fioalooBtnctof  thepaitiea;  yet,  as<  it  was  poe 
nble,  though  not  pfohabk,  that  tibe  settlor 
might  hav«  ag;ncd  to  make  such  a  settlement 
as  wu  m  iuA  ezeeoted,  the  Lord  Chancellor  of 
Iitttnd  reftiaed  lo  relieve,  oa  the  ground  of 
oustakeb  or  of  fraud,  which  was  chained,  bat 
Dotpiwedi  and  the  bill  was  dismissed,  but 
vithoQt  eosta.  Mumbmy  v.  Lknfd,  1  J.  &  L. 
638. 
And  aee  Charge  :  Deed. 

SFBCinC   PBRFORMANCS. 

L  Atfreemenl,  —Laches, — An  instrument  un- 
der seal,  whereby  A,  (tenant  for  life  with  a 
leasing  power)  "  sete  "  to  A,  certain  lands  for 
the  term  of  one  life,  (not  naming  the  cestui  que 
tie) ;  lease  to  be  perfected  at  the  request  of  A.^ 
and  the  costs  of  ^.y  with  the  usnal  ckusrs  be- 
twtok  landlord  and  tenant ;  and  on  which  was 
endorsed  a  memorandum  stating  the  name  of 
the  cestui  que  vicp  is  not  an  actud  demise,  but 
only  an  agreement  for  a  lease. 

The  doctrine  of  laches  does  not  apply  to  a 
bill  for  the  specific  performance  of  an  agree- 
ment for  a  lease  which  Is  in  point  of  fact  exe- 
cuted ;  both  parties  being  from  the  time  of  the 
contract^  in  possession  of  the  benefits  thereby 
given  them. . 

A  yerbal  agreement  to  accept  a  lesser  rent 
than  that  mentioned  in  an  agreement  to  grant 
a  lease,  followed  by  acceptance  thereof,  is  not 
per  se  an  abandonment  of  the  former  contract ; 
nor  does  it  operate  as  a  substitution  of  a  new 
agreement  for  the  former  one,  or  as  the  creation 
of  a  new  tenancy  in  which  the  old  tenancy 
merged. 

A  landlord  filed  a  bill  for  the  specific  per- 
formance of  a  contract  to  accept  a  lease  at  the 
rent  raeotioDed  in  the  agreement,  but  which  had 
been  afterwards,  by  parole,  reduced;  and  at 
the  bar  he  undertook  to  execute  a  lease  at  the 
reduced  rent.  The  Lord  Chancellor  of  Ireland 
decreed  accordiiu|ly,  but  without  costs,  because 
of  the  conduct  ox  tne  parUes.  Clarke  v.  Moore, 
1  J.  &  L.  723. 
Cases  ett^d  in  the  jtidyrment:  Price  t.  Dyer.  17 
Vea.  356  ; v.  W  bile,  3  Swanst.  108,  n. 

2.  Mortff4!§e,^Tenant  for  Ufe.  —  A  father 
(tenant  for  Ijfe)«  and  a  son  (tenant  in  tail),  in 
1831,  joined  in  mortgi^ng  the  estate  to  secnre 
payment  of  a  debt  of  the  son«  under  an  agree- 
ment between  them  to  suffer  a  recovery  and  re- 
settle the  estate,  as  to  the  remainder  after  the 
death  of  the  tenant  for  life,  in  case  the  father 
should  at  any  time  be  obliged  to  pay  any  part 
of  the  interest  of  the  mort|pige  debt,  or  the  son 
f^hould  not  pay  off  that  debt  by  a  certain  day, 
and  the  father  should  then  pay  it  off  and  release 
the  son  therefrom,  to  the  uae  of  the  father  in 
fee ;  the  fiitber  covenanting  to  convey  or  devise 
a  seventh  part  of  the  estate  to  the  son ;  and,  in 
case  the  aon  should  pay  off  the  mortgage  bv  the 
time  mentioned,  then  to  the  son  and  the  heirs 
of  his  body«  charged  with  500/.  Ibr  ftuch  per- 


sons as  the  ihther  riiould  by  deed  or  win  ap- 
point. The  eon  did  not  pay  off  the  mortgage 
debt,  nor  did  the  fiuftier  pay  it  off,  or  release 
the  son  therefrom,  but  the  rather  paid  the  in- 
terest  until  his  death,  in  1 841,  and  after  hie 
death  his  derisees  naid  off  the  mortgage.  Heldy 
that,  neither  party  oaving  performed  the  agr^ 
ment,  or  apparently  acted  upon  it,  in  the  life- 
time of  the  father,  a  court  of  equity  would  not, 
after  the  death  of  the  father,  enforce  the  snecific 
performance  of  the  agreement ;  nor  womd  the 
court,  in  such  a  case,  enforce  specific  peiform'- 
ance  of  an  agreement,  which,  apparently,  was 
an  agreement  for  the  sale  of  the  son's  rever- 
sionary interest  in  the  estate  at  an  nndervnlue. 
That,  as  the  agreement  could  not  be  specifi- 
cally performed,  the  original  rights  of  the  par- 
ties remained ;  and  the  son  was  therefore  en- 
titled to  redeem  the  estate,  upon  repayment  of 
the  mortgage  debt  and  the  interest.  Playford 
V.  Platfford,  4  Hare,  546, 

3.  CoiTioraffon.  —  Covenant,  in  February, 
1841,  by  a  municipal  corporation  to  build  a 
market  forthwith.  Bill,  in  September,  1843, 
for  specific  performance  of  the  covenant. 
Answer,  in  December,  1843,  stating  that  the 
corporation  had  not,  until  recently,  determined 
for  what  goods  the  market  should  be  adapted, 
and  that  the  bnilding  should  proceed  with  due 
diligence.  At  the  hearing,  in  June,  1844,  the 
cause  was  ordered  to  stand  over  for  six  months. 
In  May,  1844,  the  corporation  approved  of  the 
plan  for  the  market;  and  in  July,  1844,  they 
met  to  consider  the  order  in  the  cause,  and  suIh 
seonently  built  the  market.  The  Vice- Chan- 
cellor, fff^rffm  stayed  all  proceedings  without 
costs. 

A  suit  for  specific  performance  of  a  contract 
was,  at  the  hearing,  ordered  to  stand  over. 
The  contract  being  afterwards  performed,  it 
was  held  to  be  regular  for  the  plaintiff  to  bring 
before  the  court,  upon  petition,  the  facts  which 
had  taken  place  subsequently  to  the  answer. 
Price  V.  The  Mayor,  ^c,  of  Penzance,  4  Hare, 
506. 

4.  Part  peiformance. — Proceedings  taken  by 
defendants  tmvards  the  fulfilment  of  a  contract 
for  the  erection  of  a  certain  building  may 
enable  a  court  of  equity  to  decree  a  specific 
performance  of  the  contract,  in  a  case  where 
without  such  proceedings  it  might  have  been 
diflScolt  to  define  what  would  be  a  sufficient 
performance.  Prtce  v.  The  Matftn-,  ^c,  of 
Penzance,  4  Hare,  509. 

5.  A,  contracted  to  sell  a  whatf  on  the  banks 
of  the  Thames,  with  a  jetty.  The  ietty  turned 
out  to  be  liable  to  be  removed'  by  the  corpora- 
tion of  London,  if  they  thought  fit.  Held,  that 
the  jetty  was  essential  to  the  beneficial  occupa- 
tion and  enjoyment  of  the  premises  contracted 
to  be  solJ,  and  that  a  specific  performance 
could  not  be  decreed.  Peers  v.  Lambert^  7 
Bea.  546. 

TENANT   POR   LIFE. 

Survivorship  of  children, — Where  the  only 
gift  to  a  class  consisted  of  a  direction  to  divida 
and  pay,  upon  the  death  of  the  tenant  for  life. 
He2<4  upon  the  context,  that  those  onfly  too  k 
who  survived  such  tenant  for  life. 
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Analytical  Diffe$iof  Cam:  Caurt^^qf  Sqmi^^ 


.  A  testator  made  a  direct  gift  of  hU  real  and, 
personal  eatate  to  his  wife  fdr  'Hfe,  and  after  tier 
death  he  directed  his  executors  to  sell  and  "  di- 
vide and  e(]ually  pay  "  the  Droduce  amongst  a 
class  of  children ;  and  in  case  of  the  death  of 
the  children  in  the  lifetime  of  the  wife,  leaving 
issue,  he  directed  his  executor  to  "  pay  "  unto 
the  issue  his  parent's  share.  Held,  that  those 
children  and  issue  were  alone  entitled  who  sur- 
vived the  t^e  tenant  ibr  life.  Beek  v.  Bam,  7 
Bea.  492.  See  Leake  v.  Robinson,  2  Mer.  387  ; 
Davies  v.  Fisher,  5  Bea.  209. 
And  see  Specific  Performance,  3. 

TITLE. 

Upon  a  loan  of  money,  the  borrower  con- 


of  the  debts  «f  -the.,4WP«^,ftt^'*^  ^ 
estate  of  A.  B.  was  liable:  Heh^ibBt  ^  rc- 
preseniatives.of  A.  B,  had  axigh^.  ^j^*5*?  • 
fund  applied  in  payment  of  the  bona  debt,  m 
priority  of  ths  mortgage  debt.  l^mrta.ct  x, 
Kempson,  7  Bea,  57*.  »     •,     » 

2.  Religious  worship. r-Kirk  of,  Scatta*.— 
By  an  agreement  made  in  179*.  a  V^ff^J^^ 
andcertain  premise^  thereon,  situated  in  (Ndhani 
Street,  Liverpool,  were  vested  kk  trustees,  to  be 
used  as  a  place  of  religious  worship,  "  ^cwd" 
ing  to  the  ordinances,  rules,  and  forms  of  the 
Church  or  Kirk  of  Scotland/'  and  a  subswnent 
conveyance  was  made  of  the  same  land  and 
premises  to  the  trustees,  "  to  be  for  ever  then- 
after  appropriated  and  used  as  a  place  of  diyins 


veyed  lands  to  the  lenders  and  their  heirs,  upon  j  w^orship  according  to  the  doctrines  and  cLsci- 
trust  to  sell  and  repay  themselves,  and  to  pay  j  p^n?  of  the  Church  of  Scotland.*'  The  pre- 
^i_  1  J  .1  .1  i__j  ._  *u^  mhcs   were  thenceforward  occupied  as  such 

place  of  worship,  and  the  office  of  minister  or 
pastor  of  the  congregation  was  fiUed  from  time 
to  time  by  licentiates  of  the  Church  of  Scotland, 
who  were  ordamed  and  inducted  by  presby- 
teries  in  Scotland.  In  1833,  a  Lancashire 
Scottish  Church  Presbytery  was  iormed,  to 
which  the  Oldham  Street  congr^ga^n  umted 
themselves,  and  the  Lancashire  presbytery  aad. 
other  presbyteries  in  Eoj?land,  in  1836,  united 
themselves  mto  an  Enghsh  synod,  which  ayood 
was  in  1839  recognised  by  the  Grcneral  Assem- 
bly of  the  Churc^i  of  Scotland.  la  1812,  a 
licentiate  of  the  Church  of  Scotland,  by  license 
from  the  presbytery  of  Greenock,  was  orduaed 
and  inducted  as  minister  of  the  Oldham  Street 
church,  according  to  the  Presbyterian  forms, 
by  the  Lancashire  presbytery.  In  1843,  cer- 
tain ministers  and.memoers  of  the  Church  of 
Scotland  adopted  the  name  of  ths  Free  Church, 


the  surplus  and  convey  the  unsold  land  to  the 
borrower.  The  lands  having  been  sold  under 
a  decree  in  a  suit  to  carry  the  trust  into  execu. 
tion  :  Held,  that  a  good  title  might  be  made  to 
the  purchaser  without  the  concurrence  of  the 
creaitors  of  the  borrower,  by  judgment  con- 
fessed after  the  execution  of  tne  trust  deed. 

In  1745,  J.  executed  a  settlement  of  lands, 
reserving  power,  with  the  consent  of  ^.,  to  re- 
voke the  uses.  The  abstract  of  title  set  forth 
a  will  of  J.,  dated  1761,  whereby  he,  with  the 
•consent  of  A.  revoked  the  uses ;  and  it  referred 
to  a  copy  of  the  will.  P.  the  son  and  heir  of 
J.,  by  mdenture  of  1703,  reciting  the  will  of 
his  father,  resettled  the  estates ;  and  possession 
liad  since  gone  accordingly.  The  will  was  not 
not  forthcoming :  Held,  that  its  non-production 
^vas  not  an  objection  to  the  title. 

llie  abstract  stated  a  deed  of  March  1814, 
making  a  tenant  to  the  precipe,  which  recited 


:article3  of  February  1S14,  between  the  father,  i-Qd  seceded  from  the  established  church,  and 
tenant  for  life,  and  his  son,  tenant  in  tail,  em-  ^ere  declared  by  that  church  to  be  no  longer 
powering  them  to  revoke  the  uses  hereby  de-  ministers  thereof.  The  English  synod  declared 
dared  :  and  the  recovery  was  declared  to  1  jts  disapproval  of  the  conduct  of  the  established 
enure  to  the  uses  in  the  articles.  In  1815,  the  |  church  of  Scotland,  and  its  sympathy  with  the 
father  and  son  revoked  the  uses  and  resettled  free  church,  recognising  the  latter  as  a  sister 
the  estates,  and  possession  had  gone  accordingly,  church,  and  resolving  to  interchange  ministens 
Tlie  abstract  stated,  that  the  articles  had  been .  therewith.  ITie  minister  of  the  church  and  the 
lost ;  and  it  appeared  that  search  had  been  trustees  of  the  premises  in  Oldiam  Street  OO' 
made  for  them :  Held,  that  their  non-produc- 


tion was  not  an  objection  to  the  title, 

If  counsel  for  the  purchaser  waive  the  pro- 
duction of  a  particular  document,  stated  in  the 
abstract  to  be  lost,  and  the  purchaser  adopt 
that  opinion,  and  deal  with  the  seller  upon  that 
view,  he  will  not  be  permitted  to  repudiate  the 
opinion  of  his  counsel.  Alexander  v.  Crosby, 
IJ.  &  L.  666. 
Case  cited  in  the  judgment :  Conlner  v.  Morgan 
18  Ve8.34K 


TRUSTEE. 

1 .  Bond  debt.  —  Priority. — Mortgage,  —  A. 
B.  and  the  other  committee-men  of  a  public 
company  mortgaged  the  company's  estate,  and 
covenanted  personally  to  pay  the  money.  They 
afterwards  entered  into  a  personal  obligation  by 
bond,  for  another  debt.  A.  B.  died,  hanng  cer- 
tain shares  vested  in  him  as  trustee  to  the  com- 
pany. Bv  the  decree,  the  shares  were  ordered 
to  be  sold,  and  the  produce  applied  in  payment 


operated  with  the  aeceders  bjr  allowing  minis- 
ters of  the  free  church  to  officiate  intbe  church 
in  Oldham  Street,  and  the  minister,  who  wa* 
deprived  of  his  license  by  the  x>resbytery  «f 
Greenock,  also  continued  to  o0iciate«  Held* 
upon  motion,  that  the  minister  and  the  trustees 
had  departed  from  the  trusts  created  by  the 
original  contract  upon  which  the  premises  in 
I  Oldham  Street  were  vested  in  them ;  and  that 
the  court  would  interfere  by  injunction,  befoie 
the  hearing,  to  prevent  the  premises  in  Oldham 
Street  from  being  used  otherwise  than  as  a 

?lace  of  relipious  worship  on  the  model  of  the 
Jhurch  of  Scotland  as  estohlished  by  Ur. 
Attorney-General  v.  IVelsht  4  Hare,  ^72. 
Ca«e««itod  in  the  j,udgme«t :  The  Prs»hyt«rv  of 
Aucl|tera4*i«r  ond  otUers,  v.  The  lUii  of  Kia- 
noul.  6  Clajk  &  F.  646 ;  Robertson's  llejwt 
of  the  &WKfi  case,  2  vols,  j  Fefgosoa  v.  Kari  of 
kinnoul,  1  BelVa  Appeal  Cases,  (Scolcb.^  66^, 

3.  Poicer.o/'sois.— IVntlte.— IttlhefearlSOl. 


Jma^iedl  Digest  qf  Cases :  Courts  of  Equity. 
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on  the  occaskm  of  ihe  iparriitge  of  A,p  wbo  was 
an  ittlan^'  with  B.,  articles  were  executed, 
whereby  it  was'  }nrovided,  tliat  certain  estates, 
situate  in  England,  to  which  A,,m  common 
with  her  sisters,  was  entitled  in  remainder  ex- 
pectant upon  the  decease  of  her  father^  M,,  who 
was  tenant  for  life  thereof,  should,  upon  A.'s 
attaining  her  full  age,  be  conveyed  unto  N,  and 
0,  upon  trust  for  the  husband  and  wife,  and 
the  youn^jrcr  children  of  the  marriage ;  and  by 
those  articles  it  was  pnmded,  that  the  trustees 
should  hare  power,  with  the  consent  of  A.  and 
B,t  "  to  sell  the  whole  or  any  part  of  the  said 
lands  of  A.,**  and  invest  the  produce  in  land  or 
government  securities  upon  the  trusts  therein 
specified.  In  1804,  upon  A.^s  attaining  her 
full  af(e,  a  settlement  was  executed  according 
to  the  provisions  of  the  articles  :  and  the  power 
of  sale  therein  contained  authorised  the  trustees 
to  sell,  with  the  consent  of  A,  and  2J.,  "  the 
whole  or  any  part  of  the  said  A.'s  estate  and 
interest**  in  the  said  lands :  and  B.  covenanted, , 
tbat  he  and  his  wife  A.  would  levy  a  fine  to 
enure  to  the  uses  of  the  settlement. 

In  the  year  1812,  the  estates  in  question,  as . 
well  the  remainder  as  the  tenancy  for  life  were 
sold,  the  tenant  for  life  consenting  to  receive  a 
proportion  of  the  purchase-money  equivalent 
in  value  to  his  Kfe  estate,  according  to  the  cal- ' 
culation  of  a  notary.    The  sale  was  had  with- ! 
out  the  inter^'ention  of  the  trustees,  though  with 
the  full  knowledge  of  one  of  them,  N,,  as  it  was  i 
allef^ed ;  and  of  the  share  df  the  produce  to 
which  \k.  was  entitled,  a  sum  amounting  to 
6,332f.  was  subsequently  laid  out  in  personal 
securities. 

In  the  year  1839»  after  the  death  of  AT.,  upon 
a  treatv  between  O.  the  surviving  brother,  and 
A.  ana  B.  and  the  plaintiff,  who  was  the  only 
younger  child  of  the  marriage,  the  plaintiff,  and 
A.  and  B.  for  valuable  consideration  released  i 
A'  from  alt  claim  and  responsibility  in  respect 
of  the  trusts  of  the  articles  and  settlement,  and  | 
y.  assigned  to  a  new  trustee  for  said  parties 
the  securities  upon  which  the  trust  funds  had 
been  invested. 

On  the  bill  sulwequently  filed  by  the  idaintiff 
against  O.,  and  the  personal  representatives  of 
N.  and  others :  HM,  that  there  was  no  breach 
of  trust  committed  by  the  exercise  of  the  power 
of  sale  in  the  lifetime  of  the  tenant  for  life,  in- 
asmneh  as  upon  the  construction  of  that  power, 
such  an  immediate  sale  of  the  estate  in  re- 
mainder was  fuUy  warranted. 

The  sale  in  question  ought  to  have  been  con- 
ducted by  the  trustees;  but  after  so  great  a 
lapse  of  time,  and  there  being  no  suggestion 
that  the  sale  had  been  made  at  an  undcr^-alue, 
or  that  the  produce  was  not  forthcoming :  Held, 
that  the  bill  could  not  be  supported. 

GeneraUy  speaking,  where  a  sale  has  been 
made  without  the  concurrence  of  the  trustees, 
if  the  sale  was  a  proper  one,  and  the  trustees 
hare  adopted  it,  a  court  of  equity  will  carry  it 
into  exccntkni. 

Hetdy  also,  that  the  deed  of  release  of  1839, 
to  the  trustee  0.,  operated  as  a  rdease  t6  the 
l>ersonaLnq[Hr«s«ntativeof  the  deceased  trustee 


lf.,auch  deed  amonntinff  in  lact  to  an  accept- 
ance by  the  plaintiff  of  the  several  seeurities, 
upon  which  the  purchase  money  had  been  in«» 
vested.  Blackwood  v.  Borrovef,4  Dm.  &  War» 
441. 

Case  eited  in  the  judgment :  Durnford  v.  East,  1 
Uro.  C.  C.  106. 

4.  hiabtUty^  •—  Government  security,  —  The 
testator  directed  his  trustees  to  invest  the  re- 
sidue of  his  personal  estates  in  government  or 
real  securities.  Some  of  the  cestuis  que  trusts^ 
and  one  of  the  trustees,  permitted  the  trust 
monies  to  remain  in  the  hands-  of  the  other 
trustee  at  interest.  Held,  that,  inasmuch  as  no 
investment  was  made,  the  trustees  were  charge- 
able with  the  whole  amount  of  the  trust  funds 
possessed  by  them,  with  interest,  but  were  not 
answerable  for  the  amount  of  consols,  or  any 
particular  securit}',  in  which  the^  might,  ac- 
cording to  the  directions  of  the  will,  have  in- 
vested the  trust  monies.  Shepherd  v.  Mouls^ 
4  Hare,  500. 

Cases  cited  in  tlie  judgment  :  Mtirsb  r.  Hunter,. 
6  Mndil.  «93;  HockUy  r.  Dantock,  1  Husa. 
141 ;  Watt  r.  Girdlestonf*.  6  Beav.  188  ;  see- 
Ames  V.  Pa  Icinson,  7  Beav.  379,  385  ;  Rowley 
v.  Adams,  7  Boar.  419. 

5.  Liability  for  bankers. — ^Trustee  depositing 
a  trust  fund  with  his  bankers,  accompanied  by 
an  order  in  writing  to  invest  the  money  in  con* 
sols,  answerable  for  the  omission  of  the  bankers 
to  make  the  investment,  where  he  made  no- 
subsequent  inquiry  respecting  it,  until  about 
five  months  aften^Tirds,  when  the  bankers  be- 
came bankrupt.  Challen  v*  Shippam,  4  Hare, 
555. 

6.  Devise. — Liability,  —  A  testator  devised 
real  and  personal  estate,  on  certain  trusts^ 
which,  as  the  court  considered,  the  testator  in7 
tended  to  be  performed  by  his  trustees  named, 
and  the  survivors  and  survivor,  and  by  the 
heirs  and  assigns,  or  by  the  executors  or  ad— 
ministators  of  the  survivor.  The  will  contained 
no  power  to  appoint  new  trustees.  The  sur- 
viving trustee  aevised  and  bequeathed  the  trust 
estates  and  powers  to  A,  B,,  and  C, upon  the 
trusts  of  the  firat  will.  Held,  tbat  this  devise 
and  the  appointment  of  A.,  B.,  and  C  as 
trustees  were  valid. 

Where  a  trust  estate  is  limited  to  several 
trustees,  and  the  survivors  and  survivor  of. 
them,  and  the  heirs  of  the  survivor  of  them, 
the  surviving  trustee  does  not  commit  a  breach 
of  trust  by  not  permitting  the  trust  estate  to 
descend,  or  by  devising  to  proper  persons,  on 
the  trusts  to  which  it  was  subject  in  the  hands 
of  the  surviving  trustee.  Scmble,  Titley  v. 
Wolstenholme,  7  Bea.  425.  ^ 

Case  cited  in  tie  judgment :  Down  v.  WorraU 
iMyl.&K.  561. 

VENDOR  AND   PURCHASER. 

1.  Construction  of  contract. —  Construction 
of  a  contract  for  the  sale  of  a  leasehold  estate, 
whether  it  was  a  contract  for  a  sale  of  the 
vendor's  interest  in  the  lease,  whatever  it  might 
be,  or  that  a  good  title  to  the  leasehold  estate 
should  be  made  out. 
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Uiidera  eonlnetta  make  oat  a  good  lilie  to 
a  Imo  finr  lurw  renewable  fior  ever,  the  rendot 
niut  them  who  are  the  Uvea  in  ezistcoce  at  the 
time  df  the  contract.  Audarsom  r.  Hig^n$^  1 
J.  &  L.  718. 

•  2.  5e^  q^. — ^A  pardiaser,  being  a  creditor  of 
the  agent  of  the  vendor  of  an  eatate,  is  not  en* 
titled,  by  agreement  with  ^e  agent  alone,  to 
place  the  d^t  due  to  the  agent  to  the  debit  of 
the  princuud  on  account  of  the  porchaee  money. 

A.  employed  B.  to  aell  his  estate  and  receive 
the  purcnase  money.  B.  sold  it  to  C.  An  ac- 
count was  afterwards  settled  between  B.  and  C, 
whereby,  after  giving  credit  for  monies  paid  on 
account  of  the  purchase,  and  a  private  debt  of 
530/.,  due  from  B.  to  C,  a  small  balance  ap* 
peared  due  on  account  of  the  purchase  mone^, 
which  C.  then  paid  to  B.  A.  afterwards,  in 
ignorance  of  the  arrangements  between  B,  and 
C.,  executed  the  conveyance,  and  signed  a  re- 
ceipt for  the  whole  purchase  money,  which 
were  handed  over  by  JB.  to  C.  HaU,  that  the 
arrangement  for  setting  off  B.^s  private  debt 
was  invalid,  and  that  Cv  was  still  liable  to  A^ 
for  the  550/.  Young  v.  White,  White  v.  Yottii^, 
7  Bea.  506. 

VOLUNTARY   SETTLEMENT. 

JAmtations  to  collaterals, — By  a  marriage 
settlement,  an  estate,  the  property  of  the  wife, 
was  limited,  in  default  of  the  children  of  the 
wife,  to  trustees  in  trust  to  sell  and  divide  the 
proceeds  amonst  the  brothers  and  sisters  of  the 
wife.  The  husband  agreed  to  sell  the  estate ; 
and  he  and  his  wife  joined  in  conveying  it  to 
the  purchaser  by  deed  and  fine.  The  wife  died 
without  issue.  Held,  that  the  limitation  in 
favour  of  her  brothers  and  sisters  was  volun- 
tary, and  therefore  void  as  against  the  par- 
chaser.     CottereU  v.  Homer,  13  Sim.  506. 

And  see  Power,  2. 

RECENT   DECISIONS  IN  THE  SUPE- 
RIOR  COURTS. 

REPORTED    BY    BARRISTERS    OF    THE    SEVERAL 
COCTRTS. 

KolU  (tTonxt. 

Attorney-General  v.  Corporation  of  Leicester, 

June  30* 

ALTERATION    OF     REPORT    AFTER     CONFIR- 
MATION. 

Before  a  report  can  be  altered  after  confimui'- 
tion  the  order  shonld  be  obtained^  to  take  it 
offthefiU. 

In  this  case  a  report  of  tlie  Master  finding 
that  a  certain  proceeding  would  be  beneficial  to 
a  charity  had  been  confirmed.  Afterwards  it 
appeared  to  counsel  that  upon  the  face  of  the 
report  the  proceeding  sanctioned  was  not  bene- 
ficial to  the  charity.  The  subject  was  accord 
ingly  brought  to  the  attention  of  the  court, 
which  discharged  the  order  for  confirming  the 
report,  and  referred  it  back  to  the  Master  to 
consider  the  objections  taken.  The  Master 
concurred  in  the  objection,  but  felt  a  doubt  as 
to  his  power  to  amend  the  report. 


Mr»  iUomrf  noiF  meiitioncd  te  qneitioo  to 
tittcovrt. 

Lord  Lemgdale  ezpceaaed  hit  opinion  that 
the  report  must,  under  the  circoinatances,  be 
treated  ae  •  draft  report  otdy,  but  that  there 
should  bean  order  lor  taking  die  old  report  off 
the  file,  which  was  made  accordfaigly. 


Vtrc^fftaiitfllor  of  MyUad. 
Carter  r,  Ebhetts.    July  G« 

ANSWER. — PRODUCTION   OF   DOCUMENTS. 

A  drfendant  hading  by  his  muwer  admitted 
that  a  deed  was  tn  ku  pomes^ion  or  pmter, 
believing  at  the  time  that  it  was  m  ike 
possession  of  his  soUckor,  but  which  proud 
not  to  be  the  case.    Held,  that  an  t^jjdant 
could  not  be  received  to  show  his  mistttb, 
and  that  the  usual  order  muat  be  made  for 
its  production. 
The  defendant  in  this  case,  by  his  answer, 
which  was  sworn  the  24th  of  April,  1646,  ad- 
mitted that  he  had  in  his  possession  or  poTrer 
the  several  deeds  and  documents  therein  speci- 
fied.     Amongst  these  was  a  lease  which  he 
supposed  to  be  in  the  poasession  of  his  sofid- 
tor,  but  a  motion  being  now  made  for  the  pro- 
duction of  it  together  with  the  other  documeoUt 
an  affidavit  was  produced  sworn  by  the  defend- 
ant, in  which  he  stated  that  the  last  time  h? 
saw  the  lease  was  in  January,  1844 ;  and  that 
he  found  he  was  toistaken  in  supposing  that  it 
was  in  the  possession  of  his  solicitor. 
Mr.  Cole  for  the  motioiu 
Mr.  Bichner  contril. 

The  Vice-Chanceller  said,  that  if  the  defend- 
ant had  wished  to  escape  from  the  conse- 
qoences  of  a  misstatement  in  his  answer,  he 
should  have  asked  for  leave  to  file  a  suiipI^ 
mental  answer,  otherwise  he  might  hare  a  lie- 
nefit  which  was  ne^^er  contemplated.  If  a  man 
admitted  by  his  answer  a  sum  of  money  to  be 
in  bis  possession,  and  a  portion  of  it  was  paid 
away  after  the  answer  was  sworn,  the  cuuri 
would  receive  an  affidavit  for  the  purpose  <rf 
explaining  the  difference,  but  an  affidavit  could 
not  be  received  directly  to  contradict  the  an- 
swer. 

His  Honour  therefore  made  the  usual  order 
for  production,  and  directed  Uie  costs  relatiag 
to  the  affidavit  to  be  paid  by  the  defendant. 


(Before  the  Four  Judges.) 
In  the  matter  of .    Trinity  Term,  1S46. 

PRACrrCB. — ATTOftNBT. 

In  an  appKeation  at  pettg  sessions  far  s» 
order  tn  bastardy,  an  attorney  acted  as 
clerk  to  the  magistrates,  and  as  attorney  h 
the  person  against  whom  the  order  was  ap- 
plied for.     The  case  was  a^S^med,  on  A* 

.  second  hearing  an  order  was  made,  but  !ke 
witnesses  were  not  resworn  om  this  oecssion. 
The  attorney  gate  notice  ^  appeal,  asd 
took  the  objection  in  the  ifrwtnds  of  appes^ 
that  there  was  no  re- swearing  of  the  itit* 
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qfttr  paifmeat  of  rsasmuAU  eoaU  a  Jf^ 
comdortUr'Wus  ^pfiMM^wken  ikesame 
uiton^jt  ^•Dted  t^  tki^jmUdietum  of  ike 
magistrates  lo  malf€  a  a^eond  ardmr,  the 
form^  <m»  htmg.  Mill  w  fivwfmcf ,  Tke 
c&urt  granted  a  nde  njgi,  calling  upon  the 
attorney  to  ^ow  cause  why  he  should  not 
answer  the  matters  in  the  c^davit. 

Oh  the  4th  of  April  XuHl  »n  jipulication  was 
made  for  an  order  in  bastardy,  ana  on  the  l4th 
of  the  same  month  the  case  came  on  to  be 
heard  before  the  juatices  «t  petty  seasions. 
When  the  eaaa  was  caBed  on  ■■  ■  ■,  an  attor«- 
Bey,  acted  in  the  double  capacity  of  dcrk  to  the 
jttsticea  and  as  attorney  for  the  person  aipainst 
whom  the  application  was  made.  The  hearing 
was  afi^oonuid,  and  when  the  case  wm  con- 
cluded the  m^tmtes  dedded  upon  making 
an  order  on  the  putative  father.  The  attorney 
immediately  gave  a  written  i^oUce  of  appeal  on 
behalf  of  the  putatiye  father,  and  as  cleric  to 
the  magis^n^itea  he  allowed  an  error  ^  be  comi- 
mitted  in  the  prpc^din^s,  namely,  these  was 
an  omiesion  to  re-swear  the  witnesses  on  the 
second  hearii|p^  of  the  case. 

This  objection  wa&  taken  by  the  grounds  of 
appeal  pu^  in  by  the  attorney  acting  for  and  in. be- 
half of  the  putative  father,  the  consequence  wa», 
that  ihe  prder  was  abandoned  on  the  ground  of 
irregularity.  The  party  applying  Uien  pro- 
posed to  treat  the  former  order  as  void,  an/I  to 
proceea  for  a  fresh  onier,  and  tendered  reason^ 
able  coeita.  The  attorney  demanded  3/.  before 
the  second  order  conld  be  applied  £or,and  30^. 
was  ultimately  paid  fpr  the  costs.  Then,  when 
the  second  application  was  made,,  the  same  at- 
torney took  the  objection,  that  the  magistrates 
had  no  jurisdiction  to  entertain  the  application, 
on  the  ground  that  the  former  order  was  still 
in  existence,  lliese  facts  being  disclosed  on 
affidavit, 

Mr.  JPashley  applied  for  a  rule,  calling  upon 
the  attorney  to  show  cause,  why.  he  should  not 
answer  the  matter  in  the  affidavit. 

Rule  nisi. 

€amm9n  |9Iea€. 
RttmbaU  v.  Unit.    Easter  Term^  1846. 

8ERVICB  OF  WRIT   OF   SUMMONS.— WAIVER 
OP  IRRSOULARITY. 

Where  the  service  of  a  writ  of  summons  was 
made  more  than  200  yards  from  the  boun- 
dary of  the  proper  county,  but  at  the  time 
of  such  serviee  the  defendant  said,  he  felt 
obliged  to  the  party  for  serving  him  there, 
and  that  he  womM  not  fail  to  attend  to  it  : 
Held,  that  the  irregubtrity  in  the  service 
kad  ieen  waived, 
^/eiv,  Serjeant,  had  in  this  case  obtained,  on 
befaadf  of  the  plaintiff,  a  rule  nisi  to  set  aside 
the  service  of  the  writ  of  summons,  on  the 
gToimd  of  an  alleged  irregularity,    llie  place 
of  btMHsess  of  the  defendant,  who  was  an  at- 
torney, MS  hi  Birmingham,  in  Warwickshire, 
in  the  writ  of  summons,  however,  he  was  de- 
eciibod  am  h«Angrestdent  hi'Suflfbrdshire,  where 
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it  WW  sworn  he  had  a  dweMtng-house,  as  also, 
that  his  jdace  of  bnsiness  in  Birmingham  was 
more  than  200jjards  from  the  boundary  of 
Sta£Ebrdahire.  IIm  affidavit  further  stated,  that 
the  writ  of  summons  had  been  served  on  the 
defendam  at  his  office  in  Birmingham,  on  which 
occasion  the  defendant  said  to  the  derk  who 
seryed  it,  that  he  was  much  obliged  to  him, 
the  clelik,lbr  having  come  to  his  cSice  and  not 
to  his  dwellin^house,  and  that  he  would  not 
fail  to  attend  lo  it. 

Ta^ourd,  Serjeant,  in  showing  cause,  sub- 
m*tted,  that  although  an  irregularity  bad  taken 
place  in  the  service  of  the  writ,  there  had  been 
a  waiver.  What  the  defendant  had  said  when 
the  writ  was  served  on  him,  was  quite  enough 
to  dispense  with  a  service  in  Stafl^rdshire,  and 
the  defendant  therefore  ought  not  now  to  be 
allowed  to  avail  himsdf  of  that,  as  an  irregu- 
larity. 

Bifles,  Serjeant,  contrit.    The  irregularity  is 
admitted,  and  what  passed  at  the  time  of  the  ser- 
vice had  no  reference  to  it,  so  as  to  amount  to  a 
waiver.     It  does  not  appear  that  the  defendant 
knew  at  that  time  of  the  existence  of  any  such 
irregularity,  and  his  expressions  were  nothing 
more  than  those  of  mere  courtesy.     There  is 
nothing  either  to  show  that  the  defendant  had 
any    knowledge   of   the   distance   from   the 
boundary  line  of  the  two  counties. 
,     By  Me  Court .    It  is  hardly  possible  to  be- 
I  Keve  diat  Mr.  Unif  s  mind,  he  oeing  an  attor- 
I  ney,  was  sttdi  a  perfect  blank  as  not  to  know 
I  the  boundary  between  Warwickshire  and  Staf- 
I  fordshire,  over  which  he  roust  have  repeatedly 
I  passed.    This  being  so,  he  must  be  taken  from 
1  what  pasfeed  at  the  service  to  have  accepted  the 
writ,  just  as  tliough  it  had  been  served  in 
Staffordshire,  and  thereby  to  have  waived  any 
irregularitjrin  that  respect.    The  rule  therefore 
must  be  discharged. 

Rule  discharged. 

Court  of  Vantmptn?. 
In  re  Maclean.    July  10,  1845. 

NOTICE   TO   DISPUTE  ADJUDICATION. 

In  the  absence  of  a  party,  against  whom  a 
fiat  in  bankruptcy  issues,  his  attorney  or 
solicitor  may  give  notice  of  his  intention  to 
dispute  the  adjudication. 

A  fiat  in  bankruptcy  having  issued,  and  a 
duplicate  of  the  adjudication  having  been 
served  at  the  last  place  of  abode  of  Donald 
Maclean,  under  the  5  &  6  Vict.  c.  122,  s.  23; 
Messrs.  Lawrance  and  Piews  gave  notice,  in 
their  own  names,  on  behalf  of  the  bankrupt, 
that  it  was  intended  to  dispute  the  adjudication* 
and  such  notice  was  duly  served  upon  the  so- 
licitor of  the  petitioning  creditor,  and  the  regps* 
trar  of  the  court,  pursuant  to  the  rule  of 
court.'  In  the  course  of  the  examination  of 
the  witnesses  called  to  prove  the  act  pf  bank* 
ruptcy,  it  appeared  that  Mr.  Maclean  had  left 
England,  with  the  alleged  intention  of  proceed- 


*  General  rules  and  orden. 
r.  13. 


Nor.  12,  IW2, 
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ing  to  Italy,  several  dava  before  the  duplicate 
of  adjudication  was  left  at  his  residence,  and 
that  there  was  no  reason  to  suppose  he  had 
any  personal  knowledge  of  the  present  pro- 
ceedings. 

Mr  Cooke^  on  the  part  of  the  petitioniofj^  ere-' 
ditor,  thereupon  objected,  thai  the  notice  to 
dispute  the  adjudication  was  insufficient,  not 
having  been  given  by  the  alleged  bankrupt 
himself,  or  by  any  person  expressly  appointed 
by  him  for  that  purpose.  The  language  of  the 
rule  of  court  was,  that  "  if  any  person  adjudged 
bankrupt  intended  to  dispute  such  adjudication, 
such  person  shall  cause  notice  of  his  intention 
80  to  do,  to  be  served  upon  the  petitioning 
creditor,"  &c.  The  rule  contemplated  as  he 
contended,  that  the  notice  should  be  given  by 
the  alleged  bankrupt  himself.  Here  it  did 
not  appear  that  he  was  a  party  to  the  present 
opposition,  nor  did  it  even  appear  that  Messrs. 
Lawrence  &  Plews  were  his  ordinary  solicitors. 
The  act  of  disputing  the  adjudication  might  be 
prejudicial  to  Mr.  Maclean. 

Mr.  Lawrance  (for  Mr.  Maclean)  admitted, 
that  he  was  not  the  ordinary  solicitor  of  the 
alleged  bankrupt,  but  he  had  once  been  retained 
by  him  on  an  occasion  similar  to  the  present, 
and  he  was  now  retained  by  Mr.  Iliffe,  who 
was  Mr.  Maclean's  soUcitor  generally,  on  be- 
half of  that  gentleman.  It  was  physically  im- 
possible to  communicate  with  Mr.  Maclean 
early  enough  to  receive  his  personal  instruc- 
tions before  the  notice  was  given,  as  by  the 
combined  operation  of  the  statute  and  rule  of 
court,  notice  must  he  given  within  three  days 
after  service  of  the  duplicate  of  adjudication, 
and  if  notice  might  not  be  given,  by  a  solicitor 
on  the  part  of  an  alleged  bankrupt,  the 
latter,  when  he  happened,  as  in  this  case, 
to  be  out  of  England,  would  be  virtually  de- 
prived  of  the  right  to  dispute  the  adjudication, 
although  such  right  was  conferred  in  express 
terms  by  the  statute  5  &  6  Vict.  c.  122,  s.  23. 

Mr.  Iliffe  having  been  sworn,  and  deposing 
that  he  acted  ordinarily  as  the  solicitor  of  Mr. 
Maclean,  and  that  he  had  retained  Mr.  Law- 
rence in  the  present  proceeding, 

Mr.  Commissioner  Fane  decided,  that  the 
notice  was  sufficient.  Quifacit  per  aliumfacit 
per  se,  and  the  alleged  bankrupt  must  be  pre- 
sumed in  this  case  to  be  acting  by  his  solici- 
citor.  Mr.  Iliffe  was  the  solicitor  of  the  alleged 
bankrupt,  and  if  he  deputed  another  who  was 
a  solicitor  of  this  court,  and  perhaps  more  con- 
versant Bath  the  practice  to  act  for  him,  it  did 
not  appear  to  be  open  to  any  well-founded  ob- 
jection. If  Mr.  Lawrence  disputed  the  adjudi 
cation  without  the  consent  of  the  alleged  bank- 
rupt, he  did  so  at  his  peril. 

The  examination  of  witnesses  was  then  pro- 
ceeded with,  and  the  learned  commissioner 
ultimately  confirmed  the  adjudication,  of  which 
notice  was  subsequently  given  in  the  London 
(gazette. 


eeUor's  ccnnt.  Weareffkd  of  dib,  nttis  fit* 
ting  that  the  professiovi  should  be  able  to  rely  on 
the  presence  of  leading  oounsri  in  this  tribnnaL 
We  ehdl  be  glad  to  be  made  acquiuBted  with 
other  similar  arrangements. 

LAW  A^OtKTMWrTS   AND  PROMOTIOW^. 

Francis  Stack  Min*phv,£s9.  M.  P.,  Serjeant 
at  Law  of  the  Northern  Circmt,  who  was  called 
to  the  bar  by  the  Hon.  Society  of  Lancoln's  Inn, 
on  the  25th  Jan.  1833,  has  received  a  patent  of 
precedence. 

John  Barnard  Byles,  Esq.,  Seijeant  at  Law, 
Recorder  of  Buckingham,  who  was  called  to 
the  bar  l»th  Nov.,  1831,  by  the  Hon.  Society 
of  the  Inner  Temple,  has  received  a  patent  of 
precedence. 

Joseph  Humphrey,  Esq.,  the  conveyancing 
counsel,  who  was  called  to  the  bar  by  the  Hon. 
Society  of  Lincoln's  Inn,  on  the  6th  July, 
1821,  has  been  promoted  to  the  rank  of 
Queen's  Counsel. 

[In  the  last  list  of  new  Queen's  counsel, 
consisting  of  Mr.  Bacon,  Mr.  Walpc^,  and 
Mr.  Rok,  the  name  of  Mr.  WiIlco<JL  was  by 
mistake  included.  The  latter  gentleman,  we  un- 
der 8tand,)ias*not  yet  been  called  wHInn  the  bar.] 

LEGAL   OBITUARY. 

On  the  19th  instant,  Daniel  Wakefield,  Esq.. 
Q.  C,  aged  69.  He  was  called  to  the  bar  by 
the  Hon.  Society  of  Lincoln's  Inn,  on  the  2nd 
May,  1807. 

On  the  22nd  inst.,  Samuel  Dare,  Esq^^of 
the  Masters  of  the  Court  of  Exchequer.    '^ 
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NOTES  OF  THE  WEEK. 

EQUITY   BAR. 

understand  that  Mr.  Purton  Cooper, 


Q.  C,  has  attached  hiroself  to  the  Lord  Chan- 


MASTERS  EXTRAORDINARY  IN  CllAX- 

CERY. 

From  June  2.iref,  io  July  ?lsr,  1846,  h»th  iaclaik^^ 

with  date*  when  gazetted. 

Sweet,  William,  Bristol.    June  30. 
Willtomaon,  Samuel,  jun.,  Walsall.    July  7. 

OISSOLUTIONS  OF  PROFESSIONAL  PART- 
NEKSHIPS. 

From  Jane  23rd,  to  July  2Ut,  XQUi,  both  inelusizt, 
with  dates  when  gazetted, 

Clarke,  Frederick,  nad    Frederick  Solly  Gosling, 

3^4,  AustiD  Friars,  Attorneys   and   Solicitors. 

July  3. 
Daniell,  Edward,  and  Arthur  Louis  Lain^,  Colchcs- 

tor.  Attorneys  and  Solicitors.     July  fO. 
Hunt,  WilHani,   Rowland  Price,  and  John   Har> 

ward,  Stourbridge,  Attomejra  and  Solicitor?. 

Juno  23. 
Jefferys,  William,  and  Richard   Datburat,  Farer- 

aiiam,  Attorneys,  Solicitors,  and  Gonreyancers, 

July  7. 

Paramore,  Matthew,  and  Alfred  Copp,  Bridgwater, 
Attorneys  and  Solicitors.    Joly  7. 

Stevens,  Nathaniel,  and  Samuel  Pearon,  1,  iiny\ 
Inn  Square,  and  17,  Flayder  Street,  West- 
minster, Attorneys  and  Solicitors.    June  26. 

THE  EDITOR'S  LETTER  BOX. 

Our  usual  account  of  the  "Ptagreas  of 
Bills  in  ParHament  relating  to  the  Law"  has 
this  week  been  included  in  the  leadiag  ankle. 

The  letters  of  "  A  Special  Pleader*'  ani  -  A 
Juvenile  Suhscriber"  shall  be  attended  to. 


Wt}t  aegal  i^bjwtuer^ 


SATURDAY,  AUGUST  1,  1846. 


"  Quod  nui^s  ad  hos 
Pertinet,  et  nescire  malum  est,  agitamv*.' 


HORAT. 


THE  SiMALL  DEBTS  BILL. 


Thb Prime  Minister  having  ftignified  the 
intention  of  the  new  government  to  pro- 
ceed with  the  bill  for  enlarging  the  Juris- 
ciiction  and  Districts  of  the  present  Local 
Courts,  it  becomes  necessary  again  to  direct 
the  attention  of  our  brethren  to  the  general 
scope  of  the  measure.  It  is  now  nearly 
niteeii.*ycars  aince  L<m4  JBcoU0b«9>»  ;i/\«ir 
sucxreedhrglia  'tH«*HM1tibii  of  the  Welsh 
judicature,  propounded  his  scheme  of  local 
courts.  It  was  then  proposed  to  try  the 
experiment  on  two  counties  only,  before 
extending  it  to  others^  The  experience 
of  the  working  of  the  numerous  local  courts 
which  Jiave  been  since  established,  has 
certainly  not  removed  the  objections  to 
the  departmenfai  scheme,  nor  have  the  im- 
proveraents  ia  the  central  or  metropolitan 
plan,  (by  the  diminution  of  expense — the 
curtailment  of  pleadings — and  the  removal 
of  unnecessary  delay,)  lessened  the  claims 
of  the  superior  courts  to  the  confidence  of 
the  public.  It  seems,  however,  that  the 
late  and  the  present  government  are  bent 
upon  making  trial  of  this  gveat  change  in 
the  mode  of  administering  justice  through- 
out the  country.  • 

We  must  take  the  liberty  of  saying  that 
the  lawyers,  have  not  been  very  well  treated 
by  their  friends;  An''**i^orant  impati- 
ence "  for  tJkeap  lawitBi  been  encouraged, 
and  the  lawyers,  in  order  to  preserve  the 
domiriidn  of  the  superior  courts  (which 
they  sincerely  believe  to  be  for  the  public 
good),  have  from  time  to  time  absented  to 
various  chouges  in  the  mode  of  proceeding 
and  in  the  amount  of  their  emoluments,  in 
order  fo  satisfy  tl>e  clamour  and  render  the 
establishment  of  ne^^  petty  courts  unne- 
cessary. 

Vol,  XXXII.  Ko.  960. 


After  all  these  concessions  and  sacri- 
fices, further  changes  are  still  demandedl 
This  we  think  is  rather  hard,  and  we  are 
firmly  persuaded  that  the  evil  will  ulti- 
mately fall  in  a  much  higher  degree  upon 
tlic  client  tlian  the  lawyer.  His  cheap 
law  will  be  dear  injustice.  His  bill  of 
costs  may  be  less,  but  he  will  fall  into 
hands  that  will  not  be  satisfied  with  either 
large  or  small  costs,  but  absorb  the  debt 
itaelf,  Nfivectlieless,  we  miist  prepare  our- 
selves for  the  change  which  appears  to  be 
inevitable,  and  bad  as  it  may  be,  must  give 
it  a  candid  consideration. 

The  clauses  principally  relating  to  the 
jurisdiction  of  the  proposed  courts  are  the 
following ; — 

By  the  46th  section  the  court  may  take  coff- 
nizance  of  all  personal  actions  where  the  debt 
or  damage  claimed  is  not  more  than  20/.,  ex- 
cluding, however,  actions  in  which  ijuestions  of 
title  to  any  hereditament,  shall  be  involved,  or 
in  which  the  vdidity  of  any  bequest  or  limita- 
tion under  any  will  or  settlement  shall  be  dis- 
puted. 

The  78th  clause  authorises  anv  of  the  judges 
of  the  superior  courts  to  order  the  removal  of 
the  action  into  any  of  the  superior  courts,  if 
the  debt  or  damage  claimed  exceeds  5/.,  on  such 
terms  as  to  costs  and  security  as  the  judge  shall 
think  fit. 

Then  by  the  1 1 9th  section,  where  the  plain- 
tiff dwells  more  than  20  miles  from  the  defend- 
ant, or  where  the  cause  of  action  did  not  arise 
wholly,  or  in  some  material  point,  within  the  ju- 
risdiction of  the  court  where  the  defendant 
dwells  or  carries  on  his  business^  such  action 
may  be  brought  in  any  superior  court  as  if  th« 
act  had  not  been  passed. 

It  must  be  admitted  that  if  the  legisla- 
ture be  determined  to  establish  local  courts, 
these  latter  modifications  render  the  pre- 
sent measure  much  less  objectionable  tban 
any  that  has* hitherto  been  proposed.    As 
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we  pointed  out  last  week,  there  are  up- 
wards  of  100  courts  of  request  or  con- 
science,  scattered  over  all  parts  of  the 
country, — many  of  them  extending  to  5/lor 
10/.,  and  some  extending  to  15/.,  each 
comprehending  a  very  large  district.  Per- 
haps, therefore,  it  may  be  better  that  a 
general  measure  should  be  passed  for  the 
purpose  of  putting  these  various  tribunals 
on  one  uniform  footing.  Besides  these 
courts  of  request,  there  are  all  the  ancient 
county  courts,  and  numerous  borough  and 
other  courts,  making  in  all  a  total  of  many 
hundreds. 

The  extension  of  the  county  courts  will 
be  thus  far  beneficial,  as  well  to  the  pro- 
fession as  to  the  public,  that  attorneys  will 
be  entitled  to  conduct  the  proceedings  and 
act  as  advocates  therein.  They  arc  enabled 
to  do  so  both  in  the  present  borough  courts 
and  the  county  courts,  though  not  in  the 
courts  of  request.  The  practical  difficulty, 
however,  will  be  to  fix  an  amount  of  pro- 
fessional  change  which  on  the  one  hand, 
from  its  moderation,  will  satisfy  the  de- 
mand for  cheap  law,  and  on  the  other  will 
\>e  worth  the  acceptance  of  respectable  and 
intelligent  men.  If  it  should  be  too  small, 
we  apprehend  that  the  administration  of 
justice  in  these  new  courts  will  fall  almost 
exclusively  into  the  hands  of  an  inferior 
class  of  practitioners, — of  which  there  is  a 
sufficient  number  alreadj', — haunting  mar- 
ket places,  and  living  at  public  houses.  We 
fear  also  that  those  persons  will  follow  the 
court  on  its  circuit :  foment  disputes,  and 
largely  increa/se  every  kind  of  petty  liti- 
gaiion. 

At  present  the  expenses  of  the  existing 
eourts  are  paid  by  the  fees  received.  If 
two  or  three  hundred  judges,  clerks,  and 
othfer  officers  are  to  be  promoted  from 
Uieir  present  rank,  or  others  appointed  to 
this  extended  jurisdiction^  the  annual 
amount  will  be  enormous ;  and  we  question 
whether  the  fees  which  must  necessarily 
be  very  low  (else  the  business  had  far 
better  remain  at  Westminster  Hall)  will 
equal  the  expenditure.  Then  will  come 
new  applications  for  a  still  further  exten- 
sion of  the  jurisdiction,  in  order  to  increase 
the  number,  if  not  the  amount  of  fees. 
Doubtless  the  Treasury  will  look  to  the 
ikiancial  part  of  the  question,  and  in  the 
meantime  we  proceed  to  the  discussion 
which  took  place  on  the  28th  instant. 

The^  Lord  Chancellor  adopted  the  bill 
'  W  t6*^  laVy'^vemment,  with  some  mo- 
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difications,  as  to  the  extent  of  district,— 
number  of  judges, — and  patronage, — the 
particulars  of  which  are  stated  in  the  fol- 
lowing speech  of  his  lordship  on  moving  the 
second  reading  of  the  bill : — 

The  Lord  CkaneeUor  said,  the  system  pro- 
posed in  the  present  bill  had  its  onjnn  in  a  re- 
port  of  the  Law  Commissioners  mside  ia  IB33. 
Of  those  commissioners  the  present  Chief 
Baron  and  Mr.  Justice  Wightman  were  two ; 
and  after  an  elaborate  examination  of  the  sub- 
ject they  recommended  a  scheme  which  wa£ 
identicaUy  the  scheme  proposed  by  the  present 
measure.  '  In  1839,  a  bill  was  introduced  into 
the  Houfse  of  Commons  for  the  amendment  of 
the  law  relating  to  the  recovery  of  small  debts. 
It  was  referred  to  a  select  committee,  of  which 
Sir  J.  Graham  and  Sir  G.  Gref  were  members. 
They  approved  of  the  scheme  of  1833,  and  the 
bill  as  amended  by  the  committee  was  adopted 
by  the  House  of  Uommons ;  but  the  pressure 
of  businces  prevented  the  measure  from  being 
proceeded  with.  In  the  comroencemeat  of 
1842,  he  introduced  a  bill  founded  on  the  same 
principle,  and  intended  to  carry  the  same  pkn 
into  effect.  He  was  stopped  by  being  informed 
that  the  government  of  that  day  had  a  measure 
in  contemplation ;  and  in  June  of  diat  year  a 
measure  was  accordingly  brought  in  by  his 
immediate  predecessor.  The  bill  passed  their 
lordships'  house  and  went  to  tlie  Ktme  of  Com- 
i6oti^:  FVom  the  presaore  of  bnsiiiesa^  that 
bill  also  was  not  prosecuted. 

In  June,  of  this  present  year,  the  bUl  to  which 
their  lordships'  attention  was  now  called  was 
introduced  by  the  noble  duke  lately  president 
of  her  Majesty's  council  (the  Duke  of  Boc- 
eleuch) ;  and  finding  that  it  corresponded  with 
^e  report  of  the  eoramission  of  1833,  with  the 
report  of  the  committee  of  1839,  and  with  Ac 
various  bills  broujght  in  by  successive  govern- 
ments since  that  time,  and  knowing  how  much 
it  was  wanted  by  the  country,  and  how  anzioaslf 
it  was  looked  lor,  and  how  many  applications 
for  local  acts  had  been  stopped  by  the  expecta- 
tion of  a  general  measnre,  he  (&e  Lord  Chan- 
cellor) had  thought  it  his  duty  notwrithstaadiiy 
the  lateness  of  tbe  session,  to  propose  that  diit 
measure  should  be  carried  into  effect.  Having 
stated  the  origin  of  the  biU  ha  dbould  veij 
shortly  describe  its  nature. 

The  county  court  was  the  court  in  which  de- 
mands for  a  small  amount  were  enforced  so 
early  as  the  reign  of  Edwurd  L  Ita  juri«iic- 
tion  was  fixed  at  40#.,  equal  to  30l.  in  the  pre- 
sent day.  The  amount  had  neverbeen  ataed, 
but  the  expense  of  prosecution,  on  the  contmy, 
had  been  very  much  altered;  the  expense  of 
recovering  405.  would  now  exceed  6/.  The 
impossibility  of  proceeding  in  these  ancient 
courts  effectually  nad  of  late  years  led  to  many 
applications  to  parMaraent,  for  the  purpose  of 
facilitating  the  recovery  of  small  dms.  Courts 
of  conscience  or  courts  of  request*  aa  tbej  were 
called,  had  been  established.  The  |wrties  who 
officiated,  there  were  commissioners  jmocant  of 
the  law,  and  unfortunately  not  altogsSoer  ubsc- 
quainted  with  the  suitors 
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Nothing  could  more  distinctly  Bhow  fbe 
ttrong  {jTMsore  for  cBtablishing  judicatories  of 
this  lund  than  tiie  number  of  such  courts  whiofa 
hsd  abtained  private  acts;  and  those  acta 
could  not  be  oblaiBied  without  considerable  out- 
lay, while  the  maintenance  of  the  courts  in- 
volred  considerable  expense.  The  number  of 
these  local  courts  which  still  existed  exceeded 
100.  From  1801  to  the  present  time  46  had 
been  sanctioned.  In  18d9>  27  acts  of  parlia- 
ment were  passed  for  the  establishment  of  local 
eonrta.  I^ese  applications  were  principally 
made  from  the  dense  population  of  the  manu- 
iactunog  districts.  The  number  of  judges  at 
present  existing  in  these  several  courts  he  had 
not  been  able  correctlv  to  ascertain;  because 
many  of  them  had  no  judges  at  all.  In  some 
cases  there  were  commissioners ;  in  others  the  | 
same  judge  presided  over  seversd  courts  in  the 
same  district.  It  was  quite  obvious  that 
throughout  the  country  some  jurisdiction  of  the 
kind  w«e  required^ 

It  was  proposed  that  20/.  should  be  the 
amount  over  wnich  such  jurisdiction  should  ex- 
tend.   The  superior  courts  were  inapplicable 
to  the  recovery  of  small  debts,  and  a  case  was 
made  oat  for  the  interference  of  parliament. 
The  bill  proposed  to  give  to  her  Majeaty  in 
council  the  power  to  mvide  the  country  into 
districts,  for  the  puruose  of  establishing  local 
courts.     Of  course,  the  districts  in  the  midst  of 
the  manuftbctuling  population  wo.uld  be  smaller 
than  those  !h' the  agrieultural  parts  of  the  coiUil'- 
try     The  object,  however,  was  that  the  person 
having  to  recover  a  small  debt  should  not  be  ' 
oM^d  to  go  further  than  ten  miles  to  obtain  ^ 
jmstice.    This,  of  course,  would  render  a  great  ^ 
number  of  districts  necessary.    It  did  not,  how- 1 
ever,  follow  that  there  would  be  comparatively  , 
a  great  number  of  judges. 

He  intended  to  propose  an  amendment  to  the  I 
bill  as  it  stood,  the  effect  of  which  would  be 
that  the  number  of  judges  of  these  courts  should 
be  adjaslied  to  the  wants  of  the  neighbourhood, 
and  uiat  one  judge  should  sit  alternateljr  at 
different  courts,  devoting  to  each  as  much  time 
as  was  consistent  with  the  amount  of  duty  to 
be  done.  Thus  justice  would  be  administered 
in  a  short  time,  and  the  suitor,  who  was  now 
compiled  to  wait  months  and  even  years  be- 
fore he  conid  get  a  decision,  would  not  be  dis- 
posed to  complain  if  he  obtmned  a  hearing  for 
his  case  in  a  week  or  a  fortnight.  He  was  not 
at  present  able  to  state  the  number  of  judges 
that  would  be  required  under  the  arrangement, 
because  it  would  depend  on  the  number  of  dis- 
tricts ;  but  there  was  already  a  large  number  of 
judges  employed— that  is  to  say,  persons  quali- 
fied to  sit  m  such  courts  as  judges,  and  their 
services  would  be  included. 

He  proposed  to  make  another  alteration  in 
the  bill  as  it  stood.  It  prooosed  that  these 
judges  should  be  appointed  oy  the  lord  lieu- 
tenants of  counties,  who  were  not  exactly  the 
officers  on  whom  parliament  would  be  disposed 
to  rely  for  such  appointments,  especially  as  the 
jarismction  of  these  courts  would  often  extend 
to  impoifant  subjects.    He  rather  thought  that 


the  appointments  should  be  made  by  the  Lord 
Chancellor  or  the  Secretary  of  State,  The  bil 
itself  went  the  length  of  saying  that  on  any  va- 
cancy occurring  it  should  be  filled  by  the  Lord 
Chancellor.  The  general  provisions  of  the  bill 
were  in  accordance  with  the  recommendations 
of  the  committee  of  the  House  of  Commons 
which  sat  in  1839. 

He  wished,  however,  in  asking  their  lord- 
ships to  adopt  the  bill,  to  guard  himself  against 
bein^  supposed  to  be  of  opinion  that  the  law 
relating  to  bankruptcy  ana  insolvency  should 
be  allowed  to  remain  in  its  present  shape. 

The  bill  as  last  printed,  preserves  the 
concurrent  jurisdiction  of  the  superior 
courts  where  the  plaintiff  resides  more  than 
twenty  miles  from  the  defendant.  We 
trust  from  the  intimation,  contained  in 
this  speech,  that  the  distance  will  be  re- 
duced to  ten  miles,  and  this  would  really 
be  matter  of  public  convenience,  for  we 
have  no  doubt  that  where  the  distance  is 
greater  than  ten  miles,  the  expense  will  be 
less  to  send  by  the  railroad  to  London  for 
a  writ,  than  to  send  along  a  cross-road  to 
the  county  town. 

The  fees  of  oflBce  in  the  superior  courts 
on  debts  under  20/.,  should  be  greatly  re- 
duced. Ffjr  instance,  the  fees  on  the  writ 
should  be  U.  instead  of  5s, 


PROPERTY  AND  INCOxME  TAX. 


SUFFICIENCY    OF  A  PLEA    OF    PAYMENT    OF 
PROPEBTY-TAX  IN  AN  ACTION  FOR  RENT. 

The  machinery  for  carrying  the  former 
Income  and  Property  Tax  Act  (46  Geo. 
3,  c.  65.)  into  execution,  has  been  adopted 
with  slight  variations  in  the  recent  act; 
but  the  interval  which  elapsed  between  the 
period  when  the  tax  ceased  to  be  collected 
under  the  act  of  1806,  and  its  renewed 
imposition  under  the  5  &  6  Vict.  c.  85,  in- 
vests the  cases  determined  under  the  ex- 
isting act  with  much  of  the  novelty^  and 
importance  attaching  to  questions  arising* 
upon  the  construction  of  a  new  law  of  ex- 
tensive Qperation,  and  containing  numerous 
and  complicated  provisions.  We  propoee^ 
therefore,  as  the  occasions  arise,  to  direct 
attention  to  this  class  of  cases,  in  the  same 
manner  as  to  those  relating  to  the  Stamp 
Acts,  and  other  laws  which  are  more  pe- 
culiarly the  subjectB  of  professional  interest. 

TIte  question  as  to  the  proper  mode  of 
taking  advantage  of  a  payment  under  the 
Property  Tax  Act,  in  an  action  by  a  land- 
lord against  his  tenant,  was  incidentally 
discussed  in  a  late  case  of  frawMn  v.  Cai-- 
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1^/  in  the  Court  of  Common  Pleas.    The 
act  5  &  6  Vict.  c.  35,  b.  60,  No.  4«  reg.  9, 
provides,  that  the  occupier  of  any  lands, 
tenements,    hereditaments,   or    heritages, 
being  tenant  of  the  same,  and  paying  the 
said  duties,  sliall  deduct  so  much  thereof 
in  respect  of  tlie  rent  payable  to  the  land- 
lord for  the  time  being,  (all  sums  allowed 
by  tlie  commissioners  being  first  deducted,) 
as  a  rate  of  7d.  for  every  20s,   thereof 
would  bv  a  just  proportion  amount  unto ; 
which  deduction  shall  be  made  out  of  the 
first  payment  thereafter  to  be  made  on  ac- 
count of  rent ;  and  the  tenant  paying  the 
said  assessment  shall  be  acquitted  and  dis- 
charged of  so  much  money,  as  if  the  same 
liad  actually  been  paid  unto  the  person  to 
or  from  whom  his  rent  shall  have  been  due 
and  payable."      The   plaintiff  (Franklin) 
having  brought  his  action  in  covenant  for 
the  recovery  of  four  quarters*  rent,  the  last 
quarter  due  in  September  1844,  under  a 
lease,  reserving  70/.  a  year,  "  free  from  all 
rates,  taxes,  charges,  duties,  and  assess- 
ments;** the  defendant  pleaded  as2L0sAQd. 
parcel  of  the  rent  claimed,  that  that  sum  | 
was  duly  assessed  on  the  premises  in  re- , 
spect  of  the  property  thereof  under  the , 
statute,  and  that  before  the  commencement  i 
of  the  suit,  he,  the  defendant,  being  the ; 
occupier  and  tenant,  paid  to  the  collector 
the  said  sum  of  2/.  0^.  lOd.,  and  had  never  j 
made  any  payment  on  account  of  rent  since ' 
the  payment  of  the  21.  Os.  lOd.     To  this 
plea  there  was  a  general  demurrer,  in  sup-  j 
port  of  which  it  was  contended  in  argument,  • 
that  although  the  clause  above  cited  gives  ' 
to  the  tenant  who  has  paid  property  tax  | 
chargeable  on  the  landlord,  the  right  to 
deduct  the  amount  on  payment  of  the  next 
rent,  it  did  not  entitle  him  to  set  it  off  in  an 
action.     On  the  part  of  the  defendant  it 
was  answered  that  the  recent  property  and 
income  tax  act,  puts  the  payment  of  the  pro- 
perty tax  on  the  same  footing  as  a  payment 
to  the  superior  landlord  ;  and  that  the  case 
of  Tinckier  v.  Prentice,^    (under  the  46 
Geo.  3,  c.  6.5,  s.  74,)  was  a  distinct  autho- 
rity to  show  that  a  payment  of  property 
tax  on  account  of  the  landlord,  was  the 
proper  subject  of  a  plea. 

MQule^  J.,  in  the  course  of  the  argument, 
observed,  that  the  recent  act  seemed  to 
provide  what  would  be  implied  by  law 
without  such  provisioni  and  in  regard  to  the 
question,  whetli^r  money  paid  by  a  tenant 
on  account  of  his  landlord  under  that  act. 


1  Com.  Bench,  760.        *  4  Taunt.  649. 


may. be  setoff,  or  deducted^JAr^o  action 
brought  by  the  landlord  for  tlie  fe^very  of 
rent,  he  said — "  I  think  we  may  hi^  with. 
out  unduly  straining  thenp<ml#  ^  the  set, 
that  the  deduction  may  b^elaim^  out  of 
the  next  {layment,  tbeogh  made,  uader 
legal  process.  It  is  too  much  to  gri(  as  to 
go  out  of  our,, way  to.  put  an  incoovenisot 
construction  upon  the. words  of  the  act^ 
when  they  are  well  susceptible  of  a  meao- 
ing  that  is  consistent  with  reason  and  jm- 
(ice.  For  these  reasons  I  am  of  opinion, 
that  the  plea  is  a  good  answer  as  to 
21,  Os.  10^."  And  the  other  judges  coo- 
curring  in  this  view,  there  was  a  judgmeat 
for  the  defendant  on  this  part  of  the  case. 
In  a  subsequent  qase  of  Cummng  t» 
Bedborovgh,  decided  by  the  Court  of  £x« 
chequer  in  the  sittings  afler  Hilary  Tenn, 
1846,  where  afler  payment  of  the  property 
tax  there  was  a  compromise  with  the  land- 
lord, who  consented  to  take  less  than  was 
due  for  rent,  and  the  tenant  afterwanls 
sought  to  recover  the  amount  of  thetax  ia 
assumpsit,  for  money  paid  to  the  use  of  the 
landlord,  the  court  held,  that  the  artion 
would  not  lie.  In  that  case  it  was  observed 
by  Jlderson,  B.,  that  the  ti^^  was  on  the 
land  ^i^d  not.op  tj)^,,p.wper»a^  that  the 
tenant  did  not  stand  in  tlie  position  of  one 
paying  money  for  his  landlord,  but  paying 
rent  in  advance  to  his  landlord,  who  must 
allow  it,  the  act  providing  a  ainiple  mode 
for  securing  the  repayment,  by  giving  the 
tenant  the  right  of  deducting  the  paymcot 
from  his  rent  at  the  next  settlement.  It 
was  also  distinctly  laid  down,  that  the  teaaot 
can  only  claim  the  deduction  for  property 
tax  paid  by  him,  at  the  next  settleinent  o^ 
rent  with  his  landlord,  and  that  if  he  omits 
to  claim  the  deduction  at  the.  time  and  the 
landlord  afterwards  refuses  to  allow  it,  the 
tenant  has  no  remedy.  The  collector  docs 
not  receive  the  money  from  the  tenant  for 
the  use  of  the  landlord,  and  ^here  the 
tenant  declines  to  exercise  the  .power 
which  the  law  puts  in  hia  ow-n  hands  by 
deducting  the  i)ayment  at  the  next  settle- 
ment, it  is  to  be  considered  in  the  nature 
of  a  voluntary  payment,  in  respect  of  whicli 
the  action  for  money  paid  to  the  use  of 
another  will  not  lie.  Upon  tliese  ground^ 
it  was  determined,  that  tiie  plaintiff  was 
not  entitled  to  recover. 
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ACTS   OF   IXKANTS  ON   COMING  OF   AGE. — 
HOW   PAR   RBUiBVBD  AGAINST. 

Iw  tbie  iea»e  6?  Pierce  y.  Waring f^  before 
Lord  Ckanir^Ifor  ^df(/i9fet«,  on  the  1 3th 
Noteniber,  1745,  it  appeared  that  Mr. 
Waring  the  guardian  had,  on  his  ward's 
coming  of  age,  and  on  settling  accounts, 
aceepted  a  voluntary  present  from  him  of 
3,000r*  India  stock,  "for  Kis  many  kind- 
nesses and  services*"  And  that  his  **  kind- 
nesses and  services  "  had  in  fact  been  real 
and  substantial  was  clearly  made  out ;  for 
during  minority  the  ward  had  not  only 
lived  with  his  guardian,  but  had  had  his 
horses,  dogs,  &c.,  quartered  upon  him,  and 
all  his  visitors  and  friends  were,  moreover, 
entertained  in  the  guardian's  house  when 
the  young  gentleman  stood  a  candidate  for 
Ludlow.  Nay,  more  than  all  this,  the 
ward  hhmself  in  his  lifetime  was  well  con- 
sented with  what  he  had  done,  and  never 
disputed  the  propriety  of  his  donation. 
Btit  nfler  his  death,  his  representatives 
thought  differently,  and  brought  their  bill 
to  liavo  the  trtWisactionr  opened  up.  T/Jere 
was  upon  that  bill  no  proof  adduced  of  im- 
position, further  than  a  sort  of  suggestion 
by  coojectcire  that  the  ward  when  he  made 
the  gift  did  not  know  the  real  value  of  the 
stock.  Now  what  did  Lord  Hardwicke  do 
npcm  this  state  of  circumstances  ?  He 
proceeded  (as  wsts  the  habit  of  his  mind) 
upon  a  general  printiple.  He  did  not  go 
upon  the  probability  that  the  ward  had 
been  ignorant  of  the  value  of  the  stock,  or 
ignorant  of  what  he  was  about ;  but  upon 
tilie  consideration  that  the  thing  done  was 
dangerous  as  matter  of  example;  upon 
which  ground  he  said  that  he  would  *'  not 
endure  a  gift  to  be  obtained  under  such 
circumstanced  on  the  coming  of  age." 
And  so  declaring  his  opinion  on  the  ques- 
tion as  one  of  public  policy,  he  set  the 
transaction  aside.  This  case  of  Pierce  v. 
Wiring;  therefore,  is  the  forerunner  of  all 
the  decisions  and  dicta  to  be  found  in  our 
reports  upon  the  subject.  The  principle 
of  it  was  subsequently  expounded  and  en- 
forced by  the  same  distinguished  judge  in 
the  case  of  HyUmi  v.  Hylton,^  in  1754, 
where  a  gift  of  an  annuity  to  a  guardian  by 
the  ward  soon  af^er  his  coming  of  age  was 
set  aside  on  the  same  general  grounds  of 
public  i^olicy,  his  lordship  observing,  that 


Where  a  /nan  acts  as  guardiaih  for  an  infant, 
the  cpurt  is  extremely  watchful  to  preveiit 
that  person  taking  any  advantage  immedi- 
atet}'  upon  his  ward*s  coming  of  age,  and 
at  tlie  time  of  settling  accounts,  or  deliver- 
ing up  \X\e  trusty  because  upon  such  occa- 
sions an  undue  advantage  may  be  taken. 
And,  therefore,  the  principle  oi^  the  Niurt 
is  of  the  same  nature  as  in  the  case  of 
bonds  obtained  from  young  heirs.  Alt  de- 
peiuls  upon  public  utility ;  and  tlie  court 
will  not  suffer  such  things  to  take  place, 
though  perhaps  in  a  particular  instance 
there  may  not  be  any  actual  unfairness. 

In  Walker  v.  Simmons,'^  Lord  Bldon 
said  the  protection  of  the  court  would  be 
extended  to  infants  **after  they  had  at- 
tained 21,  until  they  had  acquired  nil  the 
information  which  might  have  been  had  in 
adult  years." 

Such  being  the  settled  rule  of  the  court, 
we  have  only  to  observe  that  it  will  be  ap- 
plied in  all  those  cases  where  it  appears 
that  the  person  receiving  the  bounty  stands 
at  the  time  of  the  gift  in  loco  parentis  to 
the  donor.  Thus  in  the  late  remarkable 
of  Arjcher  v.  Hudson,'^  before  Lord 


case 

Langdahy  it  appeared  that  a  niece,  two 
months  after  she  came  of  age,  and  after 
her  guardians  had  fully  accounted  to  her, 
entereil  into  a  voluntary  security  for  her 
uncle  by  whom  she  had  been  brought  up, 
and  who  was  considered  by  the  court  i*.9  in 
loco  parentis*  The  transaction  was  set 
aside ;  the  court  holding  that  where  such 
a  transaction  takes  place  between  parent 
and  child  just  after  the  child  has  attained 
21,  and  prior  to  "complete  emancipation," 
and  without  any  benefit  ensuing  to  the 
child,  the  presumption  must  be,  that  an  un- 
due influence  has  been  exercised.  His 
lordship,  however,  in  pronouncing  his  de- 
cision guarded  himself  against  being  un- 
derstood to  debar  generally  all  transactions 
between  parent  and  child.  "  Nobody,"  he 
observed,  "has  ever  asserted  that  there 
cannot  be  a  pecuniary  transaction  between 
parent  and  child,  the  child  being  of  age ; 
but  every  body  will  affirm  in  this  court, 
that  if  there  be  a  pecuniary  transaction 
between  parent  and  child  just  after  the 
latter  attains  the  age  of  21  years,  without 
any  benefit  moving  to  the  child,  the  pre- 
sumption is,  that  an  undue  influence  has 
been  employed ;  and  it  is  the  business  and 
duty  of  the  party  who  endeavours  to  main- 
tain such  transaction  to  show  that  the  pre- 
sumption  is   adequately  rebutted.      The 


•  Cited  in  Cray  v.  Mansfield,  1  Vcs.  sen.  379. 
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court  doc«  hoi  interfere  to  prevent  an  act 
even  of  bounty  between  parent  and.  child; 
but  it  will  take  care  that  the  child  is  placed 
in  such  a  position  as  will  enable  him  to 
form  an  entirely  free  and  unfettered  judg- 
ment independent  altogether  of  any  sort  of 
control/' 


STIPULATIONS    BY    A    SOLICITOR    WITH    A 
RAILWAY    COMPANV. 

In  the  ra?e  of  Columbine  v,  Chichester^ 
(Times,  July  13,)  the  Vice-Chancellor  of 
England  held,  (overruling  a  demurrer,) 
that  there  was  nothing  illegal  or  improper 
in  an  agreement  whereby  the  plaintiff  had 
stipulated  that  in  return  for  his  services  in 
collecting  information  respecting  a  pro- 
posed railway  scheme  he  should  have  loOO 
shares  of  the  undertaking  allowed  to  him 
gratuitously.  The  agreement  also,  as  ori- 
ginally framed,  contained  a  provision  that 
he  should  be  solicitor  to  the  company,  but 
thai  was  subsequently  abandoned;  upon 
which  his  Honour  remarked,  that  "  when 
ap  agreement  contained  a  thing  which 
might  vitiate  it,  and  that  thing  was  after- 
wards, struck  'out,  the  agreement  be- 
came unimpeachable,"  We  do  not,  how- 
ever, understand  the  learned  judge  to 
affirm  it  as  a  universal  proposition,  that 
such  a  sti|)u1ation  must  necessarily  and 
under  all  circumstances  be  void. 


NOTICES  OF  NEW  BOOKS. 

A  Treatise  on  the  Practice  of  Committees 
of  the  House  of  Commons  with  refer^ 
ence  especially  to  Private  Bills,  By 
Charles  Frbre,  Esq.,  Barrister  at 
Law,  and  one  of  the  Clerks  in  the  Office 
of  the  Chief  Clerk  of  the  House  of  Com- 
mons, Westminster.  Bigg  and  Son. 
1846.     Pp.  viii.  97. 

This  is  a  concise  and  very  useful  book 
for  that  somewhat  large  and  still  increasing 
dass  of  practitioners  engaged  in  parlia- 
mentary business  relating  to  the  various 
classes  of  private  bills  which  now  occupy 
so  largely  the  time  of  the  legislature  and 
swell  the  size  of  the  statute  book.  From 
the  official  position  of  Mr.  Frere,  the 
author,  the  information  thus  communicated 
may,  of  course,  he  fully  relied  on,  both  for 
its  accuracy  and  completeness. 
>  Mr.  Frere  fully  explains  the  proceedings 
in  committees  in  the  House  of  Commons 


on  private  bills,  and  states  the  rules  with  ^,,.    .       _    _  , ^ 

respect  to  them  which  are  san^Uoned  by  I  read;  the  agents  appear  and  produce  cer- 


gencral  concurrence  and  practice.  In 
cases  where  no  certain  rule  can  be  deduced 
from  the  practice,  he  has  stated  the  rule 
which  appears  to  be 'most  expedient,  ac- 
companied by  the  reasons  in  favour  of  iti 
adoptioo.  He  lias  also  added  references 
to  the  precedents  which  bear  upon  the  sub- 
ject. 

In  order  to  give  a  clear  view  of  the  sub- 
ject, Mr.  Frere  1|bs  considered,  in  the  first 
place,  the  duties  of  committees  of  the 
House  of  Combions  generally ;  but  it  ha« 
not  been  his  object  to  enter  into  details 
with  respect  to  any  committeea  other  than 
tliose  on  private  biUa* 

1.  He  treats  of  committees  generallj, 
and  their  duties  on  bills,  whether  public 
or  private ;  and  herein  of  the  alteration  of 
the  preamble  of  a  bill,  and  its  being  spe- 
cially reported  on.  He  also  treats  of  spe- 
cial orders  in  case  o£  inclosiire,  draiosge, 
and  railway  bills.  The  oommittees  are  to 
proceed  without  unnecessary  delay,  and 
not  to  exceed  the  powers  granted  to 
them,  nor  to  come  to  any  abstract  re* 
solutions;  special  reports  may,  however,  be 
made. 

,2.  Our  author  next  treats  of  ihe  constir 
stitution  of  committees  generaH^,  public 
and  private.  Public  bills  are  disUnguislied 
from  private  in  the  method  of  introducing 
them,  and  there  are  also  demi-private  bills. 
He  next  notices  petitions  for  privatebills,and 
petitions  for  leave  to  dispense  with  special 
orders  which  are  referred  to  the  standiog 
order  committee,  and  there  is  also  a  com- 
mittee on  divorce  bills,  the  proceedings  in 
which  are  severally  explained. 

3.  The  constitution  of  committees  on 
private  bills  not  being  divorce  bills  is  next 
considered,  and  the  course  of  proceediog 
clearly  explained. 

Proceedings  in  oommittee  on  an  opposed 
private  hill  are  next  treated  of.  The  day 
of  meeting  is  fixed  by  the  committee  of 
selection.  The  members  are  required  to 
sign  declaratk>ns ;  and  the  room  is  cleared 
for  the  appointment  of  the  chairman.  All 
the  members  of  the  committee  are  to  be 
present  at  the  appointment.  The  order  of 
proceedings  is  then  arranged.  The  ma^ 
ters  referred  to  the  committee  are  then 
considered.  Petitions  in  iavour  of  the 
measure  are  not  referred.  The  bill  it  re- 
ferred to  the  committee  a«  printed  ;  bet  a 
filled  up  copy  is  required  to  be  deposited 
\ti  the  Private  Hill  OSee.  Ilie  parties  are 
then  called  in,  and  the  >>gci)t8  &nd  counsd 
for   the  bill  appear.      Tlie  petition^  are 
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tificfttei,  ami  «itttt  ^ter  ihetr  appearances 
when  the  petitfofts  are  read. 

Having  thus  far  stated  the  course  of 
propeeding,  the  learned  author  next  enters 
on  the  objecdom  to  tlie  bilL  To  entitle  a 
petitioner  to  be  heard  in  opposition  he 
must  have  a  due  amount  of  inUrest  in  the 
measure. 

"This  ^ould  naturally  be  inferred  even  were 
not  questions  so  constantly  raised  as  to 
whether  such  interest  were  sufficient ;  if  there 
conld  be  any  doubt  about  it  the  conclusion 
would  be  strengthened  by  the  indh^ct  evidence 
of  the  intention  of  the  House  in  this  respect 
afforded  by  the  wording  of  Standing  Order  Wo. 
9 ;  where  the  House,  for  i^ecial  reasons,  desir- 
ing that  any  person  should  be  allowed  to  op- 
pose a  petition  on  the  around  of  non-  compfiance 
with  the  Standing  Orders,  whether  their  interest 
^  thereby  affected  or  not,  speciafly  declare 
that,  in  this  case,  **any  partus  shall  be  at 
liberty  to  appear  and  be  heard  "  on  any  petition 
eomplaimng  of  such  non-compliance ;  and  have 
only  recently  added  the  condition  'that  the 
party  affected  by  the  non-  compliance  be  cogni- 
zant of  and  consent  to  the  presentation  of  the 
petition/ 

"  It  has  also  been  implied,  that  a  person's 
interest  may  be  affected  by  the  passing  of  a 
bill  in  some  respects,  and  that  yet  hd  may  not 
on  timt  account  have  a  hcUs  standi  to  oppose 
the  bilL  To  state  an  instance — a  landowner 
might  desire  to  oppose  the  passing  of  a  railway 
bill,  because  it  did  not  come  near  enough  to 
him  for  his  accommodation ;  his  interest  might 
be  atfected  by  its  passing,  inasmuch  as  it  might 
render  less  pro])able  the  making  a  railway  in 
liie  same  direction,  which  would  accommodate 
him  better,  but  it  might  be  considered  that  he 
had  not  siifficient  interest  to  entitle  him  to  be 
heard,  except  as  a  promoter  of  a  competing 
line ;  and  in  other  cases  the  apprehended  mjury 
might  be  so  remote  a  contingency,  as  not  to 
constitute  a  sufficient  ground  of  opposition ; 
and,  as  the  cases  must  be  very  various,  it  must 
be  left  to  the  committees  to  decide  in  each  case, 
whether  the  opposition  be  a  bondfide  opposition, 
and  proceeding  on  substantial  grounds,  or  not*" 

,  The  parliamentary  maxim,  that  ''Com- 
petition is  not  a  valid  ground  of  objection/' 
18  next  considered.  This  is  a  very  impor- 
tant point,  and  wc  shall  extract  our 
author's  I'emarks  upon  it. 

"It  has  been  held,  that,  in  accordance  with 
thae  maxim,  (to  take  an  instance,)  a  railway 
companv  has  no  locus  standi  before  a  committee 
OH  another  tailway  bill,  if  the  only  injury  it  can 
cmnpladn  of  is  the  loss  of  traffic  which  it  will 
aawr  by  the  pasting  of  such  bin.  In  order, 
bewaver,  to  HBConcik  the  reeent  practice  of  the 
House  with  this  as  a  ^^neral  fMUBimi  keeping 
in  view  the  two  senses  above-mentioned  of  the 
words  ''  grounds  of  objection  **  we  must  con- 
aider  the  ratter  sense  to  be  here  speckdly  in- 
tended:    "that  competitton   is  not   such 


graend  of  obfectSoii  as  te  be  pat  liorMrd  as  an 
argument  for  the  rqeetaon  of  a  measQn"'--'eK,' 
that  ioiury  ik»  one  party  arising  (torn,  ooanpeti- 
tion  shall  not  stand  \n  the  way  of  a  provtd 
public  benefit ;  not  so  much  "  that  coinpetitioa 
IS  not  a  sufficient  ground  for  permitting  a  party 
to  oppose  a  measure" — or,  to  pot  in  other 
words  for  the  sake  of  distinction,  **  that  com- 
petition  ia  not  a  ground  of  ob^ciion,  but  atu^, 
ander  certain  cuvumatances,  be  a  s^rwmd  of 
opposition"  For,  in  sessions  1844  and  1845» 
competing  lines  of  railway  were  referred  to  one 
and  the  same  committee,  in  order  that  they^ 
might  be  heard  in  opposition  to  one  another. 
Objections  were  taken  to  the  counsel  for  one 
line  cross-examining  the  witnesses  of  another 
on  account  of  the  hnes  not  being  competinp  in 
certun  cases.  Competition,  in  fact,  was  in 
these  cases  the  ground  of  opposition.  If  two 
lines  were  allowed  to  oppose  one  another, 
whilst  they  put  forth  their  claims  to  the  exclu- 
sive traffic  through  a  new  district  of  country, 
it  might  fairly  be  considered  that  an  established 
line  would  have  not  a  less  right  to  oppose  a 
rival  railway  which  proposed  to  interfere  with, 
its  traffic ;  that  it  should  be  allowed  an  oppor« 
tunity  of  showing  that  it  sufficiently  satisfied 
all  the  demands  for  accommodation  m  the  dis- 
tricts proposed  to  be  traversed,  or  to  urge  any 
other  objections  to  the  new  line  which  might 
be  proposed.  It  could  not,  in  answer,  be  sudi 
that  the  cases  7n  which  this  course'wes  adopted 
by  parliament  were  peculiar,  in  that  it  was  ne- 
cessiary  that  only  one  of  the  competing  lines 
shoulu  be  sanctioned,  and  the  question  to  be 
tried  waa  only  which  was  the  best  (which,  by 
the  bye,  would  have  been  sanctioning  the  prin- 
ciple that  competition  was  a  valid  ground  of  oh^ 
jection).  This  was  not  the  case.  Lines,  clas- 
sed as  competing  lines,  were  in  some  cases  both 
sanctioned,  and  it  was  held  that-  either  one  or 
both,  or  neither,  might  be  sanctioned ;  and  in 
many  cases,  they  were  no  more  identical  than' 
any  neW  line  would  be  indentical  with  an  exists 
ing  railway  the  traffic  of  which  it  in  any  degree 
interfered  with.  Moreover,  in  1844,  in  classing 
such  railways  as  might  be  considered  as  com- 
peting tn  order  to  their  being  referred  to  a 
committee  sp<>cially  constituted,  the  House  not 
onlv  took  the  cases  of  those  bills  before  them 
which  competed  inter  5e,  but  those  which  com- 
peted with  existing  lines  of  railway;  and  on  a 
bill  of  the  latter  cfiss  being  referred  to  a  com- 
mittee, the  existing  competing  line  appeared  by 
petition  and  opposed  the  preamble  on  the 
''ground  of  opposition  "  that  the  rtiilway  would 
interfere  with  its  traffic 

''  It  appears,  therefore,  that,  although  compe- 
tition is  not  a  valid  ground  of  objection,  it  may» 
under  eertun  circumstances,  be  a  legitimate 
ground  of  opposition.  But  it  must  be  borne 
m  mind>  that  we  instances  above  adduced  have 
been  consequent  on  special  orders  of  the  House 
made,  not  m  consideration  of  the  private  in- 
terests involved ;  and  that  they  afford  no  reason , 
to  suppose  that  competition  woeld  be  con- 
sidered a  legitimate  ground  of  opposition  in 
any  case  in  which  public  interests  were  not 
equally  involved." 


all  members  present  most  Tote, 
dered ;  proceedings  on  ffroups,  session  1845 ; 
petitioner  against  a  bill  neara,  if  petition  pre- 
sented tbree  clear  days  before  day  appointed 
for  bill  to  go  into  committee ;  if  preambk  of 
competing  line  negatived,  promoters  out  of 
court ;  exception ;  bill  thrown  out  on  standing 
orders  entertained  as  a  project. 

Resolutions  agreed  to  bv  the  House  of  Com- 
mons with  reference  to  railway  bills  duiiug  the 
present  session. 


NEW  STATUTES  EFFECTING  ALTE- 
RATIONS IN  THE  LAW. 


malicious  injurixd. 

9  &  10  Vict.  c.  25. 

An  Act  for  preventing  maUcious  injunea  to 
persons  ana  property  by  fire,  or  by  exptoalre 
destmctire  substances.        [26th  June, 
id. 


persons  i 

or 

1S46. 
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Tb#  objections  which  may  bo  taken  to  a 
petition  on  the  ground  of  informality  are 
then  noticed.  Thus  the  petitioner  cannot 
b^  heard  if  the  petition  was  not  presented 
three  clear  days  before  the  day  appointed 
for  the  first  meeting  of  the  committee, 
unless  by  special  instruction. 

Mr»  Frere  then  describes  the  mode 
of  conducting  the  case  before  the  com- 
siittee  :-^ 

The  counsel  for  the  bill  opens  the  case,  and 
calls-  witnesses;  cross-examination  of  wit- 
nesses on  estimate;  re-examination;  counsel 
sums  up ;  petitioners  heard ;  right  of  reply ; 
rebutting  evidence ;  evidence  in  contradiction  ; 
case^  when  may  be  stopped ;  when  many  peti- 
tioners, one  general  reply ;  course  taken  m  cer- 
tain circumstances ;  room  cleared  for  decision 
qn  preamble;  several  questions  may  arise; 
order  of  proceeding;  form  of  question ;  chair- 
man does  not  vote,  unless  numbers  equal; 
motion  need  not  be  seconded. 

If  preamble  negatived^  report  to  be  made ; 
if  preamble  agreed  to,  clauses  to  be  proceeded 
with ;  order  of  proceedmg ;  form  of  Questions ; 
parties  to  be  prepared  with  their  oojections ; 
now  parties  heard  on  clauses ;  question  of  reply 
considered;  principles  to  be  kept  in  view; 
hpw  applied  in  the  several  cases ;  clauses  may 
be  postponed ;  question  on  manuscript  clause, 
how  put;  amendments  in  bill,  how  far  re- 
stricted; petition  for  additional  provision;  if 
line  to  be  deviated  beyond  limits  prescribed ; 
alteration  of  plan,  &c.;  interest  of  parties  not 
before  committee  not  to  be  effected  unless  due 
notice  given ;  petition  may  be  presented  at  any 
time  against  new  clauses  or  amendments;  acts 
not  recited  cannot  be  amended ;  if  amendments 
very  numerous. 

rowers  given  to  divide  a  bill  into  two  bills ; 
to  make  provision  by  a  separate  bill ;  to  con- 
solidate two  bills  into  one  bill ;  question  of  re- 
port ;  if  amendments  merely  verbal  or  literal ; 
title  of  bill;  marginal  notes ;  if  bill  abandoned 
by  promoters ;  time  for  report ;  last  day  for  re- 
ports ;  bill  may  be  re-committed  either  gene- 
rally or  for  special  purpose ;  proceedings  in  the 
several  cases ;  power  to  send  for  persons,  pa- 
pers, and  records,  not  given ;  process  if  a  wit- 
ness required. 

.  Witnesses,  orders  with  regard  to ;  if  misbe- 
have ;  petitioner  may  be  examined ;  if  a  mem- 
ber of  the  House  of  Commons  required  as  a 
witness ;  if  a  peer  of  parliament ;  witnesses 
may  claim  expenses ;  cannot  correct  his  evi- 
dence ;  quorum  of  committee  ;  when  committee 
deliberate,  room  to  be  cleared;  members  of  the 
Bouse  when  entitled  to  be  present ;  whether 
all  members  of  the  committee  present  must 
vote ;  notice  of  prayers ;  on  unopposed  private 
bills. 


The  siAjvct  «r  ifliiil  iij  Ulb  is  lastly 
considered,  and  the  Mien  ing  are  the  heads 
under  which  it  is  treated : — 

1845;  question  whether 


Persons    maUciousljf    blowing   up    dweUhig 
houses,  any  one  being  therein,  guiltg  offeiomy. 
I — Whereas  the  unlawful  and    mdicious    dc- 
j  struction  of  buildings,  and  attempts  to  injure 
;  persons  and  property,  by  fire,  or  by  gunpowder 
I  and  other  explosive  or  destructive  substanceo, 
is  not  adequately  punishable  by  law:    Be   it 
enacted  by  the  Queen's  most  excellent  Majesty, 
by^  and'  wiih  the  advice  and  consent  of  ths 
liords  spiritual  and  temporal,  and  Commons, 
in  this  present  parliament  assembled,  and  bv 
the  authority  of  the  came,  That  whoerer  shaU 
unlawfully  and  maliciously,  by  the  explodoa  of 
gunpowder  or  other  explosive  substance*  de- 
stroy, throw  down,  or  damage  the  whole  or 
any  part  of  any  dwelling  house,  any  person 
bemg  therein,  shall  be  guilty  of  felony. 

2.  Or  blowing  up  buildings  with  intemi  to 
murder,  guilty  of  felony. —And  be  it  enacted, 

j  That  whoever  snaJl  unlawfully  and  maliciously, 
I  by  the  explosion  of  gunpowder  or  other  explo- 
sive substance,  destroy  or  damage  any  builcong 
with  intent  to  murder  any  person,  or  whereby 
the  life  of  any  person  shall  be  endangered,  shall 
be  guilty  of  felony. 

3.  Or  injuring  persons  by  exploshe  s«&. 
stances,  guilty  of  felony, —Kud  be  it  enacted. 
That  whoever  shall  unlawfully  and  maliciously, 
by  the  eaeplosion  of  gunpowder  or  other  eacplo- 
sive  substance,  burn,  maim,  disfigure,  dtsao^e, 
or  do  any  grievous  bodily  harm  to  any  person, 
shall  be  guilty  of  feldny. 

4.  Or  attempting  to  do  bodily  injury  by  send- 
ing, Sfc,  explosive  or  dangerous  substamces, 
guilty  qf  felony. — And  be  it  enacted.  That  who- 
ever shall  unlawfully  and  maliciously  cause  mnj 
gunpowder  or  other  explosive  sabstaace  to 
explode,  or  send  or  deliver  to,  or  cause  to  be 
taken  or  received  by,  any  person  any  explosh-e 
xjubstance,  or  any  other  dangerous  or  nojckms 
thing,  or  cast  or  throw  at  or  upon  or  otherwise 
app^y  to  any  penon  anycorrosivs  inid  or  o^er 
destmctire  or  ex|sAosive  substance,  with  iatant, 
in  any  of  the  cases  aforesaid,  to  bum,  nuum, 
dis%iire,  or  disable  mf  person,  er  to  do  eons 
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grieT<Ai8l>o^j  barm  to  any  person;  sliall;  al- 
though no  bodily  ixijury  be  effected,  be  guilty 
of  felbny. 

5.  Punishment  for  felonids  herein-before  spe- 
oijied.^ And  be  it  enacted,  l*hat  whoever  shall 
be  convicted  of  any  felony  herein-before  men- 
tioned shall  be  liable,  at  the  discretion  of  the 
court,  to  be. transported  beyond  the  seas  for  the 
term  of  his  natural  life,  or  for  any  term  not 
less  than  fifteen  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  three  years. 

6.  Punishment  for  persons  attempting  to  blow 
vp  bmldings,  ^c— And  be  it  enacted.  That 
whoever  shall  unlawfully  and  maliciously  place 
or  throw  in,  into,  upon,  against,  or  near  any 
building  or  vessel  any  gunpowder  or  other  ex- 
plosive substance  with  intent  to  do  any  bodily 
damage  to  any  person,  or  to  destroy  or  damage 
any  building  or  vessel,  or  any  machinery, 
working  tools,  fixtures,  goods,  or  chattels, 
shall,  whether  or  not  any  explosion  take  place, 
and  whether  or  not  any  injury  is  effected  to 


mine,  or  to  any  stack  or  steer,  vbaU  be  liable, 
at  the  dificretton  of  thee  court  befctre  whidx  he 
shall  be  coavieted,  in  addition  to  any  oliier 
sontesm  whkh  xnay  be  passed  upon  him,  to  be 
publicly  or  privately  whipped  in  such  manner 
and  as  often,  not  exceeding  thrice,  as  the  court 
shall  direct. 

lOi  As  to  the  punishment  of  accessories  before 
and  after  the  fact. —And  be  it  enacted.  That  m 
the  case  of  every  felony  punishable  under  this 
act,  every  principal  in  tue  second  degree  and 
every  accessory  before  the  fact  shall  be  punish- 
able in  the  same  manner  as  the  princinal  in  the 
first  degree  is  by  this  act  punishable;  and 
every  accessory  after  the  fact  to  any  felony 
punishable  under  this  act  shall,  on  conviction, 
be  liable  to  be  imprifeoned  for  any  term  not  ex- 
ceeding two  years. 

11.  Persons  convicted  of  offences  for  which 
imprisonment  may  be  awarded,  may  be  kept  to 
hard  labour,  and  in  solitary  confinement, — And 
be  it  enacted,  That  where  any  person  shall  be 


any  person,  or  any  damage  to  any  building,  I  competed  of  any  offence  punishable  under  this 


vessel,  machinery,  working  tools,  fixtures, 
goods,  or  chattels,  be  guilty  of  felony,  and  be- 
ing convicted  thereof  shall  oe  liable,  at  the  dis- 
cretion of  the  court,  to  be  transported  beyond 
the  seas  for  any  term  not  exceeding  fifteen 
years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years. 

7-  Jrunishmenifor  persoH0,  attemptinu  t^'^et 
fire  to  buildings, — And  be  it  enacted.  That  who- 
ever shall  unlawfully  and  maliciously  by  any 
overt  act  attempt  to  set  fire  to  any  biulding,' 
vessel,  or  mine,  or  to  any  stack  or  steer,  or  to 
any  vegetable  produce  of  such  kind,  and  with 
such  intent  that  if  the  offence  were  complete 
the  offendier  would  be  guilty  of  felony,  and 
liable  to  be  transported  beyond  the  seas  for  the 
term  of  his  natural  life,  shall,  although  such 
building,  vessel,  mine,  stack,  steer,  or  vegetable 
produce  be  not  actually  set  on  fire,  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be 
transported  beyond  the  seas  for  any  term  not 
exceeding  fifteen  years,  or  to  be  imprisoned  for 
atiy  term  not  exceeding  two  years. 

8.  Punishment  for  persons  manufacturing, 
fyc,  explosive  substances  for  the  purpose  of 
committing  offences  against  this  ac^-*  And  he 
it  enacted,  'rhat  whoever  shall  knowingly  have 
in  his  possession,  or  make  or  manufacture,  any 
gunpowder,  explosive  substance,  or  any  dan- 
gerous or  noxious  thing,  or  any  machine,  en- 
gine, instrument,  or  thing,  with  intent  by 
means  ther<eof  to  commit,  or  for  the  purpose  of 
enabling  any  other  person  to  commit,  any 
ofience  against  this  act,  shall  be  guilty  of  a 
miedemeanor,  and  on  conviction  thereof  shall 
be  liable  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years. 

^,  Male  offenders  under  eighteen  years  of  age 
convicted  under  this  act  may  be  publicly  orori- 
tmttly  whipped,  —  And  be  it  enacted.  That 
dt^ery  mi^e  person  under  the  age  of  eighteen 
years  who  shall  be  convicted  of  any  offence 
Tmder  this  act,  or  who  shall  be  convicted  of  fe- 
lomk^  mting'^fifte  to  any  building,  vessel  or 


act  for  which  imprisonment  may  be  awarded,., 
it  shall  be  lawful  for  the  court  to  sentence  the 
offender  to  be  imprisoned,  or  to  be  imprisoned 
and  kept  to  hard  labour,  in  the  common  gaol 
or  house  of  correction,  and  also  to  direct  that 
the  offender  shall  be  kept  in  solitary  confine- 
ment for  any  portion  or  portions  of  suchJim- 
prisonment;  oV  of  dtich  imprisonment  with  nard 
labour,  not  {exceeding  one  calendar  month  at 
any  one  time,  and  not  exceeding  three  calen* 
dar  months  in  any  one  year,  as  to  the  court  in 
its  discretion  shall  seem  meet. 

12.  Justices  may  issue  warrants  for  searching 
any  house,  Sfc,  in  which  any  explosive  substance 
is  suspected  to  be  made  or  kept. — Persons  exe- 
cuting such  warrant  to  have  same  power  as 
given  by  \2  G,  3.  c.  61. — And  be  it  ienactedr 
That  any  justice  of  the  peace  of  any  county, 
riding,  division,  liberty,  borough,  or  place  in^ 
which  any  gunpowder  or  other  explosive,  dan- 
gerous, or  noxious  substance  is  suspected  to 
be  made  or  kept  for  the  purpose  of  being  used 
in    conamitting    an    offence    under    this   act, 
upon  reasonable  cause  assigned  upon  oath  by 
any  person  or  persons,  may  issue  a  warrant  or 
warrants  under  his  hand  and  seal  for  searchiM 
in  the  daytime  any  house,  shop,  cellar,  yard, 
or  other  place,  or  any  vessel,  in  which  such 
gunpowder  or  other  explosive,  dangerous,  or 
noxious  substance  is  suspected  to  be  made  or 
kept  for  such  purpose  as  aforesaid ;   and  that 
every  person  acting  in  the  execution  of  any 
such  warrant  shall  have,  for  seizing,  rembving 
to  proper  places,  and  detwning  all  such  gun- 
powder, explosive,  dangerous,  or  noxious  sub- 
stance, found  upon  such  search,  which  he  shall 
have  good  cause  to  suspect  to  be  intended  to 
be  used  in  committing  an  offence  under  this 
act,  and  the  barrels,  packages,  and  cases  m 
which  the  same  shall  be,  the  same  powers 
which  arc  given  to  persons  searching  for  un- 
lawful quantities  of  gunpowder  under  the  war- 
rant of  a  justice  by  an  act  passed  in  the  twelftli 
year  of  the  reign  of  King  George  the  third,  in- 
tltttlcd  "All  Act  to  regalale  the  making,  k«^- 
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ing,  and  carriage  of  Ganpowder  within  Great 
Britain,  and  to  repeal  the  laws  heretofore  made 
for  any  of  those  purposes/' 

13.  Any  person  loitering  at  night  entpeeted 
offelmy  wider  this  act  may  be  taken  into  cw- 
tody  withowt  warrant,^ And  be  it  enacted, 
That  it  ehall  be  lawful  for  any  constable  or 
peace  officer  to  take  into  custody,  without  a 
warrant,  any  person  whom  he  shall  find  lying 
■or  loitering  in  any  highway,  yard,  or  other 
place  during  the  night,  and  whom  he  shall 
nave  j^d  cause  to  suspect  of  having  committed 
or  bemg  about  to  commit  any  felony  under  this 
act,  and  to  detain  such  person  until  he  can  be 
brought  before  a  justice  of  the  peace  to  be  dealt 
with  according  to  law. 

14.  But  not  to  be  detained  cfter  noon  of  the 
following  day,  —  Provided  always,  and  be  it 
enacted.  That  no  such  person  having  been  so 
apprehended  shall  be  detained  after  noon  of 
the  following  day  without  being  brought  before 
a  justice  of  Uie  peace. 

15.  Offences  under  this  act  not  to  be  tried  by 
justices,  Sf'c,  at  sessions, — And  be  it  enacted. 
That  neither  the  justices  of  the  peace  acting  in 
and  for  any  county,  riding,  diWsion,  or  liberty, 
nor  the  recorder  of  any  borough,  shall  at  any 
sessions  of  the  peace,  or  at  any  adjouitunent 
thereof,  try  any  person  or  persons  for  any  of- 
fence under  this  act. 

16.  Nothing  in  this  act  to  effect  powers  of  5 
4-6  FT.  4,  c.  39,  and  4  O.  4,  c.  64.— And  )'e  it 
enacted.  That  nothing  in  this  act  contaiticd 
shall  be  construed  to  extend  to  the  alteration  or 
repeal  of  any  of  the  powers,  provisions,  or  re- 
g[ttlations  contained  in  an  act  passed  in  the 
saxih  rear  of  the  reiffn  of  hia  late  Majesty,  in- 
titulea  "An  Act  for  effecting  greater  Uni- 
formity of  Practice  in  the  Government  of  the 
several  Prisons  in  England  and  Wales,  and  for 
appointing  Inspectors  of  Prisons  in  Great 
Bntain,"  or  in  an  act  passed  in  the  fourth  year 
•of  the  reign  of  King  George  the  Fourth,  mti- 
tuled  "  An  Act  for  consolidating  and  amend- 
ing the  Laws  relating  to  the  building,  repairing 
and  regulating  of  certain  Gaols  and  Houses  of 
Correction  in  England  and  Wales." 

17.  As  to  offences  committed  within  the  Ad- 
miralty  jwrisdtction.—And  be  it  enacted.  That 
where  any  felony  punishable  under  this  act 
shall  be  committed  within  the  jurisdiction  of 
the  Admiralty  of  England  or  of  Ireland,  the 
same  shall  be  dealt  with,  inquired  of,  tried,  and 
determined  in  the  same  manner  as  any  other 
felony  committed  within  that  jurisdiction. 

18.  Not  to  ettend  to  Scotland,— And  be  it 
enacted.  That  nothing  in  this  act  contained  shall 
extend  to  Scotland. 

19.  Act  may  be  amended,  SfC, — And  be  it  en- 
acted. That  tins  act  may  be  amended  or  repealed 
by  any  act  to  be  passed  in  this  session  of  par- 
liament. 


8upbrintbndkncb  op  convicts. 

9  &  10  Vict.  c.  26. 

An  Act  for  abolishing  the  Office  of  Superin- 


tendent of  Convicts  under  Sentenos  of  Trans- 
portation,   f  3rd  July,  1846.] 

6  G.  4,  c.  84.— jSo  fiittci  of  recited  ad  as 
gives  the  custody,  SfC,  of  male  offenders  omt  of 
England  to  the  superintendent  in  England,  SfC^ 
repealed,  and  powers  to  be  exercised  by  the  go- 
vernor in  each  cotony.— Whereas  by  an  act 
passed  in  the  fifth  year  of  the  reign  of  King 
George  the  Fourth,  intituled  "An  Act  for  the 
Transportation     of    Offenders    from     Great 
Britain,"  it  was  enacted,  that  it  should  be  law- 
ful for  his  Majesty,  by  an  order  or  orders  in 
council,  to  declare  his  royal  will  and  pleasure 
that  male  offenders  convicted  in  Great  Britain, 
and  being  under  sentence  or  order  of  trans- 
portation, should  be  kept  to  labour  either  at 
land  or  on  board  any  vessel,  to  be  provided  by 
his  Majesty,  within  the  limits  of  anv  port  or 
harbour  in  any  part  of  his  Majesty's  dominioDa 
out  of  England  to  be  named  in  such  <Hrder  or 
orders  in  council,  and  provision  was  therein 
made  for  the  custody  of  such  offenders  under 
the  management  of  a  superintendent  to  be  ap- 
pointed by  his  Majesty,  and  of  an  overaeo-  also 
to  be  appointed  by  his  Majesty,  for  every  such 
vessel  or  other  place  of  confinement:    And 
whereas  it  is  expedient  that  the  custody   and 
management  of  such  offenders  when  so  kept  to 
labour  out  of  England  should  be  under  the 
authoritv  of  the  aovemor  of  that  part  of  her 
Majestv's  dominions :    Be  it  enacted  by   the 
Queen  s  most  excellent  Msjesty,  by  and.  witih 
the  adnce  and  consent  of  the  Lords  spiritual 
and  temporal,  aud  Commons,  in  thia  present 
parliament  assembled,  and  by  the  authority  of 
the  same.  That  so  much  of  the  sud  act  as 
gives  the  custody  and  management  of  any  such 
male  offenders  out  of  England  to  the  super- 
intendent of  convicts  confined  in  England  un- 
der sentence  of  transportation,   shall  be    re- 
pealed; and  that  the  governor  of  every  ctihofity 
named  in  any  such  order  or  orders  in  cooacU 
shall  be  bv  virtue  of  his  office  the  superintend* 
ent  of  sucn  mal«  offenders  as  shall  be  removed 
from  Great  Britain  under  sentence  or  order  of 
transportation,  and  kept  to  labour  in   auch 
colony  under  any  such  order  or  orders  in  ooon- 
cil,  and  shall  exercise  all  the  powers  and  fulfil 
all  the  duties  vested  in  and  imposed  on  the  said 
superintendent  by  the  said  act  with  respect  to 
such  offenders  kept  to  labour  in  auch  colony, 
and  that  no  other  superintendent,  nor  any  as- 
sistant or  deputy  to  such  superintendent,  ahall 
be  appointed  for  any  such  colony  under  the 
said  act;    and  that  the  overseer  already  ap- 
pointed or  hereafter  to  be  appointed  for  any 
such  colony  under  the  said  act  snail  exercise  his 
authority  and  perform  the  duties  required  of 
him  by  the  saia  act  under  the  direction  of  the 
governor ;  and  that  every  overseer  hereafter  to 
be  appointed  under  the  said  act  in  any  of  her 
Majesty's  colonies  shdl  be  appointed  and  may 
be  suspended  or  dismissed  oy  the  governor  of 
the  colony  for  which  he  is  appointed,  subject 
in  each  case  of  appointment  or  dismissal  to  the 
approval  of  one  of  her  Majesty's  principal  se- 
cretaries of  state. 

2.  Upon  the  next  vacancy  in  the  ofice  qf 
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permUmdemt  ofetmoiets,  ^.,  the  same  skM  be 
ebolished,^And  be  it  enacted.  That,  upon  the 
iMitTaeaaey  ia  the  office  oi  superintendent  of 
eoQviete  in  Engknd  under  sentence  or  order 
ef  transportation^  so  much  of  the  said  act  as 
pnrrides  for  the  appointment  of  such  superin- 
tadent  by  her  Majesty,  or  any  overseer  or  any 
assistant  or  deputy  to  such  superintendent, 
shall  be  repealed;  and  that  all  male  offenders 
in  England  under  sentence  or  order  of  trans- 
portation shall  be  thenceforth  in  die  custody 
and  management  of  such  person  or  persons  as 
aball  be  for  that  purpose  appointed  by  one  of 
her  Majesty's  principal  secretaries  of  state ;  and 
the  provisions  of  the  first*  recited  act,  not  altered 
by  this  act,  with  respect  to  the  superintendent 
and  overseer  having  custody  of  any  offenders 
under  the  said  act,  shall  apply  to  the  persons 
•tverafly  having  the  custody  and  management 
4fi  such  oflenders  under  this  act. 

3.  Act  to  be  construed  with  5  G.  4,  c,  84.— 
And  be  it  enacted,  That  this  act  shall  be  con- 
strued with  and  as  part  of  the  said  act. 

4.  Act  may  be  amended^  ^-c— And  be  it 
csacted.  That  this  act  may  be  amended  or  re- 
pealed by  any  act  to  be  passed  in  this  session 
of  parliamtnt. 


mClASUBB   OV  LANDS. 

9  Vict,  c,  la. 

An  Actio  authorise  the  Inclosure  of  certain 
Lofldsj  in  puxmianoe  of  the  Recommendation 


of  the  Inclosure  Commissioners  for  England 

and  Wales.    {May  14, 1846.] 

1.  8  ^  9  Vict,  c.  118.  Inehsures  menHoned 
in  the  schedule  to  be  proceeded  with. — ^Whereas 
the  Inclosure  Commissioners  for  England  and 
Wales  have,  in  pursuance  of  an  act  of  the  last 
session  of  parliament,  intituled  "An  Act  to 
facilitate  the  Inclosure  and  Improvement  of 
Commons  and  Lands  held  in  common,  the  Ex- 
change of  Lands,  and  the  Division  of  inter- 
mixed Lands ;  to  proride  Remedies  for  defect- 
ive or  incomplete  executions  and  for  the  Non- 
execution  of  the  Powers  of  General  and  Local 
Inclosure  Acts,  and  to  provide  for  the  Revival 
of  such  Powers  in  certain  Cases,"  issued  pro- 
visional orders  for  and  concerning  the  several 
proposed  inclosnres  mentioned  in  the  schedule 
to  this  act,  and  have,  in  the  annual  general 
report  of  their  proceedings,  certified  their  opi- 
nion that  such  mclosures  would  be  expedient ; 
but  the  same  cannot  be  proceeded  with  without 
the  authority  of  parliament :  Be  it  enacted  bv 
the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual 
and  temporsd,  and  Commons,  in  this  mre- 
sent  parliament  assembled,  and  by  the  autho- 
rity of  the  same,  That  the  said  several  proposed 
inclosures  mentioned  in  the  schedule  to  this 
act  be  proceeded  with. 

2.  Short  title  of  the  act,— And  be  it  enaclnpd, 
That  in  china  this  act  in  other  acts  of  parlia- 
ment and  in  legal  instruments  it  shall  be  suffi- 
cient to  use  the  expression,  "The  Annual  In- 
closure Act,  1846." 


8CBBOULV  TO  WHICH  THIS  ACT  RBFSR8. 


Mikoii  Coaunon Fields        .        •                .Oxford 
Worsthome  Common 'Lancaster 


Nawtoii  Common 
Inalcrar  Marsh 
Aidey  Conmon . 
Saleomb  and  Northern  Hill 
Corky  Moor 


Cambridge 
Devon 
Worcester . 
Devon 
Warwick   . 


1st  January  1846. 
ist  January  1846. 
13th  January  1846. 
7th  January  1846. 
9th  January  1846. 
nh  January  1846. 
7th  January  1846. 


ANNUAJL  REPORT  OF  THE  INCORPO- 
RATED LAW  SOCIETY. 

At  the  annual  general  meetin^r  of  the  mem- 
bers of  the  society,  held  in  the  Hall,  on  Tues- 
day, 12th  May,  1846,  Michael  Clayton,  Esq., 
in  the  chair ;  ^e  following  report  of  the  coun- 
cil was  read  by  the  secretsoy : — 

The  council,  in  proceeding  to  state  briefly  the 
neaaures  which  have  been  adopted  in  the  course 
of  the  past  vear  in  furtheranceof  the  objects  of  the 
«ociety,and  thegeneral  management  of  its  affairs, 
have  ihfit  to  notice  the  numerous  projects  for 
the  mH^ratmm  of  the  Law  and  the  practice  of  the 
Courts,  which  have  called  for  much  attention 
4m  the  purt  of  the  profession.  The  several  bills 
whids  remained  under  the  consideration  of  par- 
Ganieiit  at  the  time  of  the  last  annual  meeting 


were  duly  considered  with  reference  to  their 
operation  and  effect  on  professional  practice. 
Amongst  the  measures  then  pending,  and  which 
were  passed  at  the  latter  part  of  the  session, 
were  the  acts  for  the  Amendment  of  the  Law  of 
Real  Property,  8  &  9  Vict.  c.  106;  the  act  for 
rendering  the  Assignment  of  satisfied  Terms 
unnecessary,  c.  112  ;  the  acts  for  facilitating  the 
Conveyance  of  Real  Property  and  the  ffranting 
of  Leases,  c  119  and  124;  the  Small  Debts 
and  Local  Courts  Act,  c.  137;  the  Docu- 
mentary_Evidence  Act,  c.  1 13 ;  the  act  relating 
to  the  Testamentary  Disposition  of  Funds,  c. 
97 ;  the  act  for  facilitating  the  Administration 
of  Justice  in  Chancery,  c.  105 ;  and  the  act  for 
abolishing  the  Seal  Office,  c.  34. 

There  were  also  other  bills  before  parHament 
which  did  not  receive  its  sanction :  namely,— 
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for  the  Coneolidation  of  the  Ecclesiaatica] 
Courts ;  for  regulating  Charitable  Trusts ;  for 
amending  the  Law  of  Debtor  and  Creditor;  for 
enabling  the  service  abroad  of  Common  Law 
Process;  for  amending  the  Law  relating  to 
Clerks  of  the  Peace  and  Magistrates'  Clerks; 
for  admitting  the  Evidence  of  Parties  in  Cinl 
Actions ;  for  declaring  the  Rights  of  Parties  in 
reference  to  future  Claims,  and  various  other 
measures. 

All  these  bills  received  the  attention  of  the 
council,  and  on  many  of  them  observations 
were  submitted,  and  objections  and  suggestions 
made  in  the  proper  quarter.  In  the  present 
session  the  council  have  also  had  under  their 
consideration  several  bills  already  before  par- 
liament, namely,  the  bills  for  establishing  a 
General  Registry  of  Deeds;  for  regulating 
Charitable  Trusts ;  for  amending  the  Law  of 
Bankruptcy  and  Insolvency ;  and  several  bilk 
for  establishing  County  Courts.  These  have 
alreadv  been  under  the  consideration  of  several 
special  committees,  and  the  council  will  also 
bestow  their  best  attention  on  the  other  bills 
which  have  been  announced  to  be  brought  be- 
fore parliament,  relating  to  the  short  forms  of 
Settlements,  Mortgages,  Leases,  and  other 
Deeds  and  Instruments  in  Conveyancinir 
Practice.  ^         ** 

The  proposed  change  which  was  suggested 
last  summer  in  the  time  of  holding  the  Circuits 
and  the  consequent  alteration  of  some  of  the 
Terms,  was,  by  the  direction  of  the  Secretaiy  of 
Stete  for  the  Home  Department,  brought  be- 
fore the  council,  and  the  sentiments  of  a  con- 
siderable number  of  the  memben  of  the  society 
most  interested  in  the  subject,  having  been 
collected,  the  council  were  prepared  to  make 
several  suggestions ;  but,  owing  to  the  lateness 
of  the  session  when  the  measure  was  introduced, 
it  was  postponed,  and  the  proposition  has  not 
yet  been  revived. 

In  furtherance  of  the  suggested  removal  of 
the  Courts  from  Palace  Yard  to  the  neighbour- 
hood of  the  Inns  of  Court,  the  council  pre- 
sented a  petition  to  the  House  of  Commons ; 
and  the  special  committee  of  tlje  hoqse  on  that 
subject  having  been  revived,  further  evidence 
was  adduced,  and  the  plan  of  a  new  site  sug- 
gested, situate  west  of  the  Institution,  and  ex- 
tending from  Carey  Street  to  the  Strand.  The 
evidence  has  been  printed,  accompanied  by  a 
map.  ' 

The  council  have  received  numerous  com- 
plamts  of  Mat-practice  of  attorneys  which  they 
much  lament,  and  to  which  they  have  paid  due 
attention.  They  have  also  been  informed  of 
many  unqualified  persons  acting  as  attorneys. 
In  one  of  the  instances  of  mal-practice,  on  an 
application  to  the  society,  the  court  etruck  the 
party  off  the  roll;  in  several  cases  the  council 
have  been  advised  by  their  counsel  that  the 
evidence  was  insufficient ;  and  in  those  cases 
thov  have  not  interfered ;  other  complaints  are 
stiU  under  consideration,  particularly  in  regard 
to  unqualified  persons  practising  at  the  quarter 
sessions;  and  the  council  have  pleasure  in 
suiing  that  the  Court  of  Queen's  Bench  in  the 


courae  of  last  tenn.dedded  the  case  of  Qum  r. 
Buchanan  in  favour  of  the  views  of  the  pro- 
fession on  this  subject.  The  court  said  the 
defendant  was  indicted  for  practising  as  an  at- 
torney in  conducting  an  appeal  at  the  quarter 
sessions,  namely,  for  practising  in  a  manner 
which  was  forbidden  by  the  second  section  of 
the  recent  act  (6  &,7  Vict,  c.  73).  Disobedi- 
ence to  the  act  of  parliament  was  an  indictable 
offence.  The  demurrer  having  been  over- 
ruled, the  defendant  applied  for  leave  to  plead 
to  the  indictment,  but  the  court  refused  the 
application,  saying,  it  was  unreasonable  where 
the  act  of  parhament  was  very  plain. 

During  the  past  year  an  application  for  re- 
admission  as  an  attorney  by  a  recent  member 
of  the  bar,  and  who  had  oeen  disbarred  for 
misconduct,  was  successfully  resisted  on  the 
part  of  the  society ;  and  several  cases  for  the 
renewal  of  the  certificates  of  persons  whj  had 
ceased  to  practise  have  been  investigated,  and 
such  steps  adopted  as  the  cireumstances  of  etch 
rendered  necessary. 

Various  usages  of  the  profession  have  been 
under  the  consideration  of  the  council;  and, 
where  any  general  usage  could  be  ascertained, 
the  result  has  been  recorded  in  the  usage  book 
kept  at  the  secretary's  office,  which  is  open  to 
the  inspection  of  every  member  of  the  society. 
Connected  with  this  subject^  may  be  men- 
tioned the  difficulties  lately  raised  in  the  office 
of  the  Eegistrar  of  Heeds  in  Middiesex,  as  to 
the  party  by  whom  the  memorial  ehoold  be 
executed ;  and,  though  the  registrar  has,  for 
the  present,  modified  the  rule  which  he  at  first 
laid  down,  and  the  inconvenience  occasioned 
by  it  has  been  diminished,  there  are  still  soooe 
questions  which  it  is  highly  desirable  should 
be  finally  settled;  the  council  are  directing 
their  attention  to  that  object,  and  they  think  it 
probable  that  it  will  be  expedient  to  make  an 
application  to  parliament  to  amend  the  Registry 

Act 

Amongst  other  matters  of  profeasaonal  incon- 
venience which  the  council  have  been  detinNis 
of  removing,  were  the  delays  which  took  place 
in  passing  accounts  at  the  Legacy  Duty  Ofke. 
A  memorial  to  the  Commissioners  of  Stamps 
having  been  signed  by  many  members  of  me 
society,  the  council  adaressed  the  commission- 
ers on  the  subiect,  and  an  interrieir  was  ap- 
pointed with  the  chief  commi88iotter«  which 
uas  attended  by  the  president ;  and  the  oo«ineIl 
have  the  pleasure  of,  reporting  that  the  chief 
commissioner  expressed  on  the  part  at  the 
board  the  strongest  desire  to  accommo^ttte  the 
profession  in  every  respect,  and  to  cany  into 
effect  a  suggestion  that  the  traosactioQ  eihrn- 
ness  might  be  considerably  facilitated  by  d  mors 
extensive  subdivision  of  the  alphahetieat  ar* 
rangement  of  tlie  books. 

llie  subiect  of  the  Gratuities  of  ComteePs 
Clerks  has  heen  renewed,  in  consequeiKQe  of  a 
larger  amount  than  is  specified  in  ibe  «cs»lfi  afh 
proved  by  the  judges  having  bjeeaperei^p^wrily 
retained  by  a  clerk  as  a  matter  of .  rigbU  Mr. 
Samuel  Cotton,  the  solicitor  in  that  c^Mb  pe- 
titioned the  courts  and  conducted  hi«  oiMe  in 
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person ;  and,  though  the  Master  of  the  Rolls 
decided,  as  the  council  had  anticipated,  that  he 
had  no  jurisdiction  over  a  harrister's  clerk,  his 
Lordship  expressed  an  opinion  which  will  be 
satisfactory  to  the  profession,  viz. :  that  "clerks' 
fees  can  only  be  considered  as  gratuities,  which 
the  solicitor  or  party  consulting  counsel  may 
pay  or  not  at  his  own  option  ;  that  there  is  no 
legal  demand  ;  but  clerks'  fees  are  usually  by 
custom  paid  and  are  allowed  on  taxation  to  the 
amonnt  mentioned  in  the  scale  approved  by  the 
Lord  Chancellor  and  the  other  judges." 

It  appeared,  on  the  hearing  of  Mr.  Cotton's 
case,  that  a  larger  amount  than  that  mentioned 
in  the  scale  had  been  paid  by  some  solicitors. 
The  council  therefore  deem  it  advisable  to  send 
the  fixed  scale  of  gratuities,  not  only  to  all  the 
members  of  the  society,  but  to  every  London 
solicitor,  at  the  same  time  urging  them  to  give 
positive  directions  to  their  clerks  not  to  exceed 
the  scale  in  any  case ;  and  they  trust  that  this 
resolution  will  be  strictly  adhered  to,  and  thus 
prevent  all  future  unpleasant  disputes  and  dis- 
cussions with  counsel's  clerks. 

The  tax  on  the  profession  of  the  Annual 
Cert^cate  Duty  has  not  been  lost  sight  of, 
but  the  council  have  had  no  opportunity 
during  the  present  session  of  parliament  of 
bringing  the  subject  prominently  forward  with 
any  prospect  of  success.  It  will,  however, 
still  engage  their  attention,  and  th^  trupt  that 
ultimately  this  unjust  burthen  willlje  removed. 
ITie  council  have  continued  their  communi- 
cations with  the  several  provincial  law  societies 
on  sach  matters  as  seemed  requisite  for  the 
genen^  interest  of  the  prt)fession. 

Their  attention  having  been  called  to  a  pro- 
jected Company  for  executing  Trusts,  under 
wills  and  settlements,  which  was  about  to  be 
chartered,  the  council  directed  a  caveat  to  be 
entered,  and  a  copy  of  the  proposed  charter  to 
be  curtained ;  but  on  ascertaining  the  terms  of 
the  charter,  it  was  not  deemed  requisite  to 
oflfer  any  opposition,  and  the  caveat  was  with- 
drawn. 

,  ITie  Bxamnatixm  of  candidates  for  admis« 
sion  has  been  conducted  in  the  usual  manner ; 
but  a  smaller  number  of  candidates  have  pre- 
sented themselves  during  the  past  than  in 
aaf  fbrmar  year:  346  were  examined,  and  of 
theae,  37  were  not  passed,  thus  reducing  the 
number  in  four  terms  to  309. 

The  btisiness  of  the  Annual  Reyistraiion  of 
Attorneys  proceeds  siatisfactorily ;  and  it  affords 
gvea*  facilities  in  ascertaining  who  are  entitled 
to  fMraetise,  and  in  checking  to  a  considerable 
extent  the  encroachments  of  unqualified  persons. 
Under  the  aothority  of  the  Charter  and  Bye 
Laws,  the  council  proceeded  to  settle  theAe^ti- 
latkmsfar  conducting  the  business  of  the  society 
in  ita  various  departments ;  and  these  regula- 
tionsy  with  the  Charter  and  Bye  Laws,  nave 
bean  printed.  They  have  also  re-printed  the 
rvAem  and  orders  of  conrt,  and  the  recent  acts 
relatifiig  to  attorneys  and  solicitors;  and  the 
futmw  rules  and  orders  xnW  be  printed  and 
cirenlatefl  in  the  same  form  for  the  use  of  the 
metnbem 


The  Lectures  have  been  conttnued,  as  here- 
tofore, on  conveyancing ;  on  «fMnmon  law  and 
criminal  law ;  and  on  equity  and  bankruptcy ; 
and  have  been  well  attended. 

Additional  purchases  have  been  made  to  the 
Library  to  the  amount  of  311/.  IQs,  6d,;  and 
various  donations  of  works  have  been  received 
from  their  respective  authors,  and  from  severaV 
members  of  the  society,  a  list  of  whom  is  in  the 
library. 

ITie  Accounts  for  the  past  year  have  beeiv. 
examined  by  the  anditore;  and  their  report, 
which  has  br.en  open  for  the  inspection  of  the 
members  since  the  13th  of  April,  will  be  sub- 
mitted to  the  general  meeting  for  approval. 

Pursuant  to  the  Bye  Laws  under  the  New 
Charter,  the  council  have  agreed  to  let  the 
rooms,  cellars,  and  premises  occu])icd  by  the 
Club  for  the  use  of  the  membars  thereof,  as 
tenants  from  year  to  year,  subject  to  the  rules 
and  regulations  submitted  to  and  approved  b^ 
the  council,  it  being  agreed  that  the  councils 
shall  have  power  to  determine  the  tenancy  by 
giving  six  months  notice. 

Since  the  annual  meeting  on  the  24th  June 
last,  63  New  Members  have  been  elected,  and 
after  deducting  the  number  retired,  the  society 
now  consists  of  1,363  members. 

(Signed)  Michael  Clayton, 

Presidents ' 

The  following  resolutions  were  passed  at  tha- 
Annual  General  Meeting. 

Resolved, — That  Samuel  Amory,  Thomas 
Clarke,  Richard  Harrison,  Bryan  liolme,  Ed- 
ward Lawford,  Robert  Wheatley  Lumley, 
Thomas  Metcalfe,  Charles  Rankcn,  Charles 
Shadwell,  and  Richard  AVhite,  be  and  they  are 
hereby  deemed  and  declared  to  be  elected  Mem- 
bers of  the  Council,  in  lieu  of  those  who  go  out 
of  office  by  rotation. 

That  Germain  Lavie  be  and  he  is  hereby 
deemed  and  declared  to  be  elected  a  Member 
of  the  Council,  in  lieu  of  John  Teesdale  de- 
ceased. 

lliat  Edward  Rowland  Pickering  be  and  he 
is  hereby  deemed  and  declared  to  be  elected 
President  of  the  society. 

That  Charles  Rankcn,  be  and  he  is  hereby 
deemed  and  declared  to  be  elected  Vice-president 
of  the  society. 

That  James  Leman,  William  Sharpe,  and 
William.  Woodrooffe,  be  and  they  are  hereby, 
deemed,  and  declared  to  be  elected  Auditors  of' 
the  accounts  of  the  society. 

Read  the  report  of  the  council. 

Resolved,— -That  the  report  be  received 
and  entered  on  the  minutes. 

That  such  parts  of  the  report  as  the  council 
think  fit  be  printed  for  the  use  of  the  members. 

Read  the  auditors'  report  of  the  accounts  o£ 
the  society  from  the  31st  December,  1844,  to> 
31st  December,  1845. 

Resolved, — That  the  auditors'  report  be 
approved  and  signed  by  the  chairman. 

Resolved,— That  the  best  thanks  of  thia 
meeting  be  offered  to  thpse  members  of  thie  «o« 
ciety  who  hav^  so  handsomely  presented  gra- 
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tuitoualy  their  shares  in  the  prppertr  of  the 
society,  under  tb»  late  charter. 

(Signed)  Michael  Clayton, 

Preeident. 

And  Rbholvsd,— That  the  cordial  thanks 
of  Ais  meeting  be  presented  to  Mr.  Clayton 
for  his  able  conduct  in  the  chair. 

(Signed)         R.  Maugham,  Secretary, 

The  following  are  the  council : — 

Presideut.—Mr.  Edward  Rowland  Pickering. 

Vice.pre8ident.^Mr.  Charles  Ranken. 

Mr.  Samuel  Amory,  Mr.  Benjaman  Austen, 
JJ'^-  Robert  R.  Bayley,  Mr.  Edward  Smith  Bigg, 
Mr.  Thomas  Clarke,  Mr.  Michael  Clayton,  Mr. 
John  Coverdale,  Mr.  W.  Loxham  Farrer,  Mr. 
John  Irving  Glennie,  Mr.  Alexander  William 
Grant,  Mr.  John  S.  Gregory,  Mr.  Richard 
Harnson,  Mr.  Bryan  Holme,  Mr.  George  H. 
Kmderlcy,  Mr.  Germain  Lavie,  Mr.  Edward 
Lawford,  Mr.  William  Lowe,  Mr.  Robert  W. 
Lumley,  Mr.  Thomas  Metcalfe,  Mr.  Edward 
L.  Pemberton,  Mr.  John  Innes  Pocock,  Mr. 
paries  Shadwell,  Mr.  John  J.  J.  Sudlow,  Mr. 
William  Tooke,  Mr.  Richard  White,  Mr.  Ro- 
bert Whitmore,  Mr.  Edward  A.  Wilde,  Mr. 
Thomas  Wing. 

The  following  are  the  Auditors  : 

Mr.  James  Leman,  Mr.  William  Sharpe,  Mr. 
William  Woodrooffe. 

VINDICATION   OF   PROFESSIONAL 
CHARGES. 

Our  work  has  been  long  enough  established 
to  enable  us  to  trace  a  remarkable  change  in 
the  tone  of  the  public  journals  in  regard  to  the 
general  body  of  the  profession.  Formerly  the 
great  bulk  were  supposed  to  be  pettyfoggers 
and  the  respectable  men  the  exceptions.  Now 
it  is  admitted,  that  respectability  is  the  rule,  and 
P^^<»^iog  the  exception.  Tie  Times,  not- 
withstanding its  recent  quarrel  regarding  cer- 
tain resolutions  on  some  of  the  circuits,  (now 
happily  adjusted,)  has  long  done  justice  to  the 
profession  generally.  And  we  are  glad  to  ex« 
tract  from  Tke  Morning  Herald  of  the  20th 
July,  the  following  able  and  just  remarks  on 
legal  practitioners  and  their  charges  :^ 

"The  rebuke  which  Mr.  5fci«r*  administered 
on  Friday*  to  the  noble  member  for  Liverpool, 
relieves  us  from  the  necessity  of  saying  more 
than  a  few  words  in  vindication  of  the  Teamed 
and  powerfiil  body  who  were  assailed.  A  re- 
flection is  naturally  suggested  that  a  sneer  at 
the  practice  and  profession  of  the  law  ill  be- 
comes a  member  of  a  famOy  that  owes  its  great- 
ness to  the  exertions  of  a  successful  lawyer. 


'  Reported  in  the  paper  of  Saturday,  18th 
July. 


somewhat  more  than  a  century  ajgo;  but  we 
leave  the  personal  matter  in  the  huids  of  Mr. 
Stuart,  who  certainly  did  it  all  justice.  To 
come,  then,  to  the  more  important  itenu-  The 
descendant  of  Sir  Dudley  Ryder  indulged  in  a 
vague  and  indefinite  charge  against  the  practice 
of  the  law,  and  in  doing  so  adopted  almost  the 
terms  that  are  employed  in  the  melo-dntma, 
where  the  villain  of  the  piece  is  represented  as 
a  knavish  attorney. 

"  This  used  to  be  once  a  highly  popular  straiu, 
and  was  accordingly  caught  at  with  greediness 
by  gentlemen  who  were  either  too  indolent  or 
incapable  to  think  for  themselves ;  but  we  much 
doubt  whether  prudence  would  now  dictate  the 
revival  of  this  indefinite  slander.  At  present 
no  profession,  we  bdieve,  binds  together  so 
closely  the  different  grades  of  society  as  that 
which  is  recruited  from  among  all — the  jirofes- 
sion  of  the  law. 

"  The  ground  upon  which  the  noble  member 
for  Liverpool  rested  his  allegation  was  slender 
enough,  as  it  seen»  to  us,  to  suggest  the  pn>> 
priety  of  a  less  confident  tone  Uian  that  he 
adopted.  He  had  leam«d,  it  appeared,  from 
some  solicitor,  who  probably  expected  the  job, 
that  the  cost  of  an  unopposed  petition  to  the 
Court  of  Chancery  amounted  to  70/. ;  but,  with 
all  respect  to  such  authority,  we  venture  to 
state  that  the  expense  of  an  unopposed  petition, 
requiring  no  reference  to  the  master,  would  be 
covered  by  Ibout  a  fifth  of  that  estimate. 

"  Oh,  but  suppose  a  reference  is  necessarr, 
the  proceedings  are  more  costly.  likny 
enough ;  but  let  us  examine  into  the  cause  of 
the  increased  expenses.  There  has  been  going 
on,  say  for  a  series  of  yean,  a  breach  of  trust, 
and  a  petition  is  presented  at  kngch  for  the 
purpose  of  setting  everything  right.  It  ef 
coune  becomes  necessary  to  examine  wiloesses 
in  order  to  obtain  evidence  sufficient  for  eoa^ 
bling  the  Court  of  Chancery  to  act ;  and  theie 
thinsis  unavoidably  entail  considerable  expenses; 
but  how  is  the  law  ta  bhune  ?  In  an  action  at 
law  witnesses  are  summoned  frequently  from  a 
great  distance,  and  boarded  and  lodgbd,  aome- 
times  for  weeks  together,  at  an  enonnoos  cost; 
but  the  law  is  not  justiy  chargeable  with  these 
evils. 

**  It  is  easy  for  those  who  know  as  litlle  of 
the  actual  state  of  the  law  as  did  the  noble  lordt 
until  instructed  by  Mr.  Stuart  on  Fridav  night, 
to  inVeigh  against  these  expenses ;  but  now,  let 
us  ask,  can  they  be  avoided,  and  at  the  same 
time  justice  be  aulv  admiuiaterBd  i  Tha  Stritaa, 
indeed,  would  prooably  make  shptt  work  of  the 
matter,  and  might  consign  a  defanlter  trustee 
to  the  bow-string  as  the  readiest  mode  of  dis- 
entangling a  complicated  account ;  but  we  con- 
fess to  the  bad  taste  of  preferring  tbo  English 
over  the  Ottoman  practice^  even  were  we  not 
fortified  hjBlackstone^s  authorifr  for  the  pre- 
ference. The  difficulty,  in  trutbt  of  redociqg 
law  expenses,  Hes  not  in  the  machiner]r  nf  the 
law,  which  is  not,  generally,  costly,  but  in 
matters  dehors  the  \e^  proceedings  idtogathv. 
In  England,  for  instance,  when  evarytlnng 
bears  a  comparatively  high  price,  mea'a  time 
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and  labour  cannot  be  bad  for  notbing;  and 
hence  the  appareiStiy  bcayy  charges  sanctioned 
by  law.  We  here  refer  to  what  are  strictly  law 
expenses. 

'*  One  source  of  expense  in  Chancery,  which 
18  thrown  upon  unfortunate  litigants  for  the 
benefit  of  the  public,  we  hope  to  see  speedily 
removed ;  and  if  the  noble  lord  will  address 
himself  to  that  particular  matter  we  promise 
him  our  hearty  co-operation,  We  need  scarcely 
say  we  refer  to  the  fees  of  court  which  are  levied 
upon  suitors  with  a  view  of  creating  a  fund  for 
payment  of  a  long  list  of  sinecure  offices  with 
which  judge  after  judge  has  burdened  the 
country.  Tliis  is,  however,  so  far  from  being  a 
tax  imposed  by  law  or  lawyers,  that  we  mlgtit 
almost  say  that  they  are  in  many  ways  the 
principal  su0erers  from  the  impost.  All  the 
fees  are  paid  in  the  first  instance  by  the  solid- 
tor,  and  necessarily  make  a  considerable  figure 
in  his  bill  of  costs,  and  are  regarded  as  charges 
made  by  him.  Neither  can  we  understand  the 
propriety  of  chargmg  the  public  300  per  cent, 
on  the  sale  of  office  copies,  as  is  done  ever  since 
the  late  considerable  reduction. 

"  We  shall  only  add,  that  no  more  suitable 
vindicator  could  be  found  of  the  profession  of 
which  he  is  alike  decus  et  tutament  the  strength 
and  ornament,  than  the  hon.  member  for  New- 
ark. Long  distinguished  in  the  Court  of 
Chanccjfrfor  i^prolound  and  scientific  acquaint- 
ance with  the  law,  and  his  singular  amenity 
and  courtesy  of  manner,  Mr.  Stuart  is  rapidly 
acquiring  a  parliamentary  reputation  that  must 
shortly  place  him  at  the  head  of  those  mem^ 
bers  of  his  own  profession  in  the  House  of 
Commons." 

ANALYTICAL  DIGEST  OF  CASES. 

RSPORTKD  IN  ALL   THS  COURTS. 


IL 


Courts  of  Icqults* 
CONSTRUCTION  OF  WILLS. 


[Thb  unusual  length  of  that  part  of  the 
Equity  Digest  which  includes  the  principles  of 
the  Court,  (see  p.  291>  ante,)  rendered  it  con- 
venteBt  to  separate  the  Decisions  on  the  Con- 
atraction  of  Wills  and  Statutes,  and  tiiey  are 
accordingly  given  in  the  present  number.  The 
cases  on  Pleading  and  Practice  will  come  ne^ct 
IB  saccestion.Q 

ANNUITY. 

A  testatrix,  being  liable  to  pajr  an  annuity  to 
A.  for  life,  purchased  an  annuity  during  B  *s 
life^  aad  eflfected  a  policy  on  B,*s  life  for  3,000/. 
By  her  will  she  recited,  that  on  the  death  of  B. 
2,000/.  would  be  recovered  to  her  estate.  In 
the  event  of  B,  dying  in  the  lifeUme  of  A.,  the 
execoters  were  to  provide  il.'f  annuity  out  of 
ber  estate.  In  the  event  of  A.*s  death  before 
£,,  she  gav9  the  purchased  annuity  to  C,  he 
pajboK  the  {Mremiums ;  and  on  the  death  of  B. 
ahe  gmve  to  C,  the  2,000/.    B.  died  in  the  life- 
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time  of  A. :  Held,  that  C.  was  not  entitled  to 
the  2^000/.    Leckie  v.  Hogben,  7  Beav.  602. 

APPOINTMENT. 

Potoer.— Testatrix  having  a  testamentary 
power  of  appointment  in  favour  of  her  children, 
over  certain  sums  of  stock  standing  in  the 
names  of  A.  and  B,  as  trustees,  gave  and  be- 
queathed, and  by  virtue  of  every  power  ena- 
bling her  in  that  behalf,  appointed  all  the  pro- 
perty of  or  to  which  she  was  then,  or  at  the 
time  of  her  death,  should  or  might  be  possessed 
or  entitled  or  have  power  to  dispose,  to  A.  and 
B,  upon  trust,  after  payment  of  her  debts  and 
funeral  and  testamentary  expenses,  to  invest 
the  residue  thereof  in  their  names,  in  the  funds 
or  upon  government  or  real  security ;  and  she 
then  declared  trusts  in  favour  of  her  children. 
She  died  possessed  of  personal  estate  more  than 
sufficient  to  pay  her  debts  and  funeral  and  tes- 
tamentary expenses :  Held,  that  her  will  was 
not  an  exercise  of  the  power.  Clogstoun  v. 
fVahott,  13  Sim.  523. 

CHILDREN. 

"Family" — "  Cash  or  monies  so  called,** — A 
testatrix  in  her  will  used  the  following  expres- 
sion :  — "  Observing  that  F.  Beales  and  his 
family  are  my  resiouarv  le^tees  for  all  but 
cash  or  monies  so  called.**  r,  Beales  had  nine 
children  living  at  the  date  of  the  will  and  at 
the  testatrix's  death,  and  the  testatrix  died  pos- 
sessed of  a  promissory  hote  payable  to  herself 
or  order,  some  long  annuities,  Columbian 
bonds,  and  money  in  her  house  and  at  her 
banker's.  Held,  that  by  "  Francis  Beales  and 
his  family,"  the  testatrix  meant  Francis  Beales 
and  his  children,  and  that  they  took  the  note, 
annuities,  and  bonds,  as  joint  tenants,  those  ar- 
ticles being  neither  cash  nor  monies  so  called. 
Beales  v.  Crisford,  13  Sim.  592. 

CONTAIBUTION. 

A  testator  gave  his  farm  of  A.  with  the  stock 
and  one-tiiird  of  his  residuary  property,  to  his 
grandson  X.,  and  his  farms  of  B,  and  C,  with 
the  remaining  two-thirds  of  the  residue  of  hia 
property,  to  iiis  grandsons  F.  and  Z.,  and  be- 
queathed to  his  wife  an  annuity  to  be  paid  to 
her  during  her  life  by  his  said  three  grandsons, 
share  and  share  ahke.  The  farms  of  A.,  B,, 
and  C.  were  held  under  terminable  leases,  and 
the  testator  declared,  that  his  said  grandsons, 
or  their  heirs,  "  on  the  fall  of  any  leasee  were 
to  be  equal  sufferers,  pursuant  to  their  respec- 
tive proportions."  The  testator,  at  the  time  of 
makmg  his  will,  and  at  the  time  of  his  death, 
was  aho  seised  lor  two  lives  of  the  farm  of 
Kackacre,  which  passed  upder  the  will  as  part 
of  hSm  residuary  property. 

Held,  that  on  the  fall  of  Uie  leases  under 
which  A.,  B„  and  C.  were  held^  a  purchaser  of 
Bkickaore  would  not  be  liable  to  a  demand  for 
cioiitribiltian ;  for  that  the  true  construction  of 
the  chuse,  declaring  that  the  grandsons  were 
to  be  equal  sufferers  on  the  fall  of  any  lease, 
was  that  which  confined  its  operation  to  the 
leases  specifically  mentioned  ana  devised  by  the 
wilU    ^^wiMer  v.  Dioyer,  4  Dm.  &  War.  477. 
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{ .  Ca^  cited  in  tbe  judgmci(kt  :*  Doe  ?.  JomT.ili^,  3' 
East,  irt . 

CONVEHBIOM. 

After  a  specific  gift  of  derlaia  leasehold 
.houses  to  the  testator's  wife  for  her  life,  she 
pa)nng  the  ground  rents,  and  performing  the 
covenants,  with  remainder  over  to  his  nephew, 
the  testator  bequeathed  the  •'  rents  and  profits, 
dividends  and  interest "  of  all  the  residue  of 
his  property  to  his  wife  for  her  life,  with  a 
gift  over  of  the  whole  of  the  residue  aftel'  her 
decease  to  other  persons :  Held,  that  the  widow 
was  not  entitled  to  the  enjoyment  in  specie  dur- 
ing her  life  of  that  part  of  the  residue  which 
consisted  of  leasehold  and  other  perishable 
property,  but  that  the  same  ought  to  be  con- 
verted. Pickup  V.  Atkinson,  4  Hare,  624. 
Cases  cited  in  tlie  jud<jment:  Hoire   v.  Lord 

Dartmoutli,  7  Ves.  138;  fliewea  t.  Ilievres,  3 

Hare,  609;  lioibure  v.  Kennedy,  I  M.  &  C. 

114;  Collins  v.  Collins,  2  AJyK  &  K.  70S; 

Pickering   v.   Pickering  and    boodenougli  r. 

'i'remamordu,  ^  Ben.  Bi'i, 

DEVISE, 

A.  devised  his  estates  to  B.,  his  son,  for  life; 
remainder  to  the  first  and  other  sops  of  B.  in 
tail ;  remainder  to  his  daughters  as  tenants  in 
common;  remainder  to  C,  for  life;  re- 
mainder to  D.,  the  son  of  C,  if  living 
at  C*s  death,  for  life ;  remainder  to  the  fi,rst 
and  other  sons  of  D.  in  tail;  remainder  to 
the  male  heir  for  the  time  being  entitled  to.  a 
certain   family  estate;    remainder  to  the  first 


try  at  the  same  time  the  right  under  the  will  of 
A.,  as  well  as  under  the  will  of  B. 

ITiat  the  personal  estate  bequeathed  by  the 
willof  B.,  though  not  actually  converted,  must 
be  deemed  to  be  converted  mto,  and  to  have 
descended  as,  real  estete.  fVrighton  v.  3Ia£aula)^ 
4  Hare,  487  ;  S.  C.  14  Mce.  ScWels.  214- 

Case  cited  in  the  judgment:  Lechmere  r.  Car- 
lisle, 3  P.  Wms.  «U. 

ELECTION. 

Testator,  having  contracted  to  sell  part  of 
his  fee  simple  estates,  devised  all  his  real  and 
personal  estates  to  trustees,  and  directed  them 
to  complete  his  contract  with  the  purchaser, 
and  to  sell  and  convert  into  money  all  his  real 
and  personal  estates,  and  out  of  the  interest  of 
the  moneys  to  arise  from  the  sales,  to  pay  an 
annuity  to  his  wife  for  her  hfe ;  and  he  em- 
powered his  trustees  to  lease  such  parts  of  his 
real  estate  as  should  not  be  sold.  Held,  that 
the  widow  was  bound  to  elect  between  the 
benefits  given  her  by  the  will  and  her  dowsi, 
O'ffara  v.  Chaine,  1  Jones  k  L.  662. 

Case  riled  in  the  judgmeLt:  Hall  v.  Hill,  1  D. 
&  War.  94. 

ESTATE  POB   UPR. 

Devise  to  A,  for  life,  with  remainder  to  her 
first  child  and  his  or  her  heirs ;  but  if  such 
child  should  die  under  the  age  of  21  years 
wfthottt  leaving  issue,  theft  in  like  manner  to 
the  second,  third,  and  every  other  child  of  A., 
regard  being  had  to  their  seniority,  and  to  their 
respective  deaths  under  age  without  leaving 


and  other  sons  of  such  male  heir,  remainder  to  |  lawful  issue ;  for,  in  case  of  issue,  it  was  the 
the  testator's  own  right  heirs,  of  his  name ;  testator's  will  that  they  should  inherit  the 
and  he  directed  the  residue  of  his  personal  es-  '  estate,  and  he  thereby  gave  the  same  to  him  or 
tate  to  be  laid  out  in  lands  to  be  conveyed  to  |  ^gr,  and  to  his  or  heirs  accordingly.  But  ia 
tlie  same  uses  as  his  devised  estates,     B.,  his  ^ase  A,  died  without  leaving  issue  of  her  body, 


son  and  executor,  did  not  lay  out  the  personal 
estate  as  directed  by  the  will ;  but  by  his  will 
he  directed  that  certain  real  and  personal  estate 
should  be  conveyed  and  assigned  to  the  trustees 
under  the  will  of  A.  upon  the  trusts  of  that  will, 
or  such  of  them  as  could  then  be  executed ;  I  4^5 
adding,  that  he  deemed  such  property  an 
equivident  in  value  for  the  residuum  of  his 
father's  personal  estate ;  and  he  directed  that 
the  same  should  be  settled  and  accepted  ac- 
cordingly. The  real  and  personal  estate  were 
not  conveyed  or  assigned  according  to  the  will. 
On  the  death  of  B,  without  issue,  C  entered 
into  possession  of  the  real  estate  devised  by 
both  wills,  and  the  personal  estote  bequeathed 
by  the  will  of  B,  At  the  death  of  C,  D.  en- 
tered into  possession  of  the  same  real  and  per- 
sonal estate.  D.  died  without  issue,  and  at  his 
death  there  was  np  male  heir  entitled  to  the 
said  family  estate.  Held,  that  the  ultimate 
limitation  m  the  will  of  A.  to  his  right  heirs, 
of  his  name,  vested  at  his  death,  and  not  at  the 
death  of  D. 

That  the  co-heiressea  at  law  of  fi*  {or  the 
parties  dftiming  an  Aer  them)  wiQPe  entitled  to  the 
real  estate  so  devised  by  the  wiUs  of  J.  and  jB. 
.  That,  inasmuch  as  ihe  estates  w«re  mmde 
equitablebythe  will  of  J9.J  ^court  oC  equity 
might  properly  send  a  case  to  a  court  of  law,  to 


or,  having  such  issue,  such  issue  should  die 
under  the  age  of  21  without  leaving  issue,  then 
he  devised  the  estate  over. 

A.  never  had  any  issue.     Held,  that  she  took 
a  life  estate  only.      Goymaur  v.  Pigge,  7  Bea- 


LEGACY. 

A  testator  gave  a  surplus  fund,  constituted  of 
the  accumulation  of  certain  rents  issuing  out  of 
freehold  estates,  to  be  divided  in  equal  parts 
amongst  all  his  children  living  at  his  deseih. 

By  a  codicil  the  testator  revoked  the  gift  to 
iV.,  one  of  the  children.  Held,  that  the  shaxe 
which  had  been  given  by  the  will  to  W,  be- 
longed to  the  other  children,  and  did  not  de- 
volve to  tb^  heir  at  kw  and  next  6i  kiU  of  the 
testator. 

The  case  of  CressweH  v.  Ckeslyn,  2  Bden, 
123,  3  Bro.  P.  C.  246,  Toml.  ed.,  was  well  de- 
cided. Shaw  v.  M'Mahon,  4  Dm.  &  ^'ar. 
431. 

MONEY. 

Testator  directed  that  his  debts  ^  and  sS 
charges  and  incumbrances  afl^cting  t£s  estates 
be  paid  by  the  application,  in  ^ie  first  instance, 
of  all  ready  money  and  secuiities  for  monejr 
which  he  should  die  npssessed .  of ;  and  bk 
charged  his  estates  of  Cv  ^x€inAiflywnh  the 
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payment  of  such,  if  aiiyj  which  shoiOd  reo&aift 
after  smch  applicatiofi*  He  devised  his  real  es- 
tate  to  tnistees  and  their  heirs,  as  to  the  resi* 
due  thereof  not  disjfosed  of  (which  included 
C.,)  to  the  use  of  his  trife  for  her  life ;  and  he 
bequeathed  to  her,  in  case  she  should  survive 
him,  all  his  personal  property  not  before  be- 
queathed. He  then  bequeathed  a  legacv,  pay- 
able immediately  after  his  decease ;  ana  gave, 
devised,  and  bequeathed,  after  the  decease  of 
bis  wife,  two  othevitgacies ;  and  appointed  his 
wife  executrix.  Held,  1 .  That  the  legacies  were 
not  chaiged  on  the  lands  of  C.  2.  lliat  money 
of  the  testator,  which,  at  his  death,  was  in  the 
hands  of  a  salesmaster  in  Smithfield,  waa  not 
ready  money  within  the  meaning  of  the  will. 
Smiik  V.  Butler.  IJ.  &  L.  692. 
Case  cited  in  tfaejndgment :  Hassell  v.  Hflssell, 
2  Dick.  527. 

"neaukst  of  kin.** 
Testator  directed  one-half  of  the  interest  of 
^'«  residue  to  be  paid  to  his  daughter  and  only 
child,  and  the  other  half  to  his  wife,  during 
their  joint  lives  j  and  that^  if  his  daughter  sur- 
ged her  mother  or  married  and  left  issue,  then 
that  the  whole  of  the  capital  should  be  paid  to 
her  after  his  wife*s  death ;  but  if  she  died  first, 
without  marrying  or  leaving  issue,  then  that 
the  trustees  should  accumulate  the  interest  of 
the  residue  so  far  as  it  was  not  directed  to  be 
paid  to  his  wife,  and  that  on  her  death,  onch-half 
of  the  capital  should  be  divided  amongst  his 
nearest  of  kin,  and  the  other  half  amongst  his 
wife's  nearest  of  kin.  The  daughter  was  the 
testator's  nearest  of  kin  at  his  death.  She  died 
a  spinster,  before  her  mother.  At  the  mother's 
death  the  testotor's  sister  was  his  nearest  of 
km. 

Held,  that  by  "  my  nearest  of  kin,"  the  tes- 
tator meant  his  nearest  of  kin  at  bis  own  death, 
and  not  at  the  death  of  his  wife;  and  conse- 
quently  the    personal   representative    of   his 
daughter,  and  not  his  sister,  was  entitled  to  one 
moiety  of  the  residue.     Urquhart  v.  Urquhart, 
13  Sim.  613. 
Cases  cited  in  (lie  judg^meot :  Jones  v.  Colbeck, 
8  Vet.  S8;  Bird  v.Wood,  «  Sim.  &  Stu.  400. 
Briden  v.  Hewlett.  «  Mvl.  &  Keen,  SO  ;  liuilor 
▼.  Busbnell.  3  MjJ.  h  "Keen.  232  ;  Holloway 
▼-  Hollowfly,  5  Ves.  S99 ;  Elmsley  r.  Younff. 
19  Siin.  331 ;  t  MyU  &  K.  82. 

PORTIONS. 

Testator  bequeathed  10«qoo/»  in  trust  for  his 
son,  J.  If.  J.,  for  life,  remainder  in  trust  for  the 
childreii  of  /,  4^.  J.,  when  and  as  they  should 
attain  21,  as  tenants  in  common,  and  if  any  of 
them  should  die  beibre  their  shares  became 
payable,  leaving  is^ue,  their  shares  to  be  paid 
to  their  issiie ;  but*  if  any  of  them  should  die 
before  their  shares  became  payable,  leaving  no 
isaue,  their  shares  to  be  paid  to  the  survivors 
at  the  same  time  as  their,  original  shares  should 
become  payable  -,  and  if  J.  jL.  J«  should  have  no 
cbild,  or  haying  such,  they  should  all  die  under 
£^e  ^nd  without  issue,  then  the  trust  fund  to 
sink  into  the  residi^e^  which  the  testator  gave 
to  tw9  q{  his  other  cluldren. 


J.  L.  J.  had  four  childreiii  all  of  whom  at- 
tained 21.  One  of  them  died  in  his  lifetime 
without  issue. 

Held,  that  "payable**  meant  "attain  21." 
and  consequently,  that  one-fourth  of  the  fund 
vested  in  tne  deceased  child.  Jones  v.  Jonew, 
13  Sim.  561. 

RBSIDUB. 

Testatrix  concluded  her  will  as  follows  :— 
"  My  iiouse  in  Trevor  Square,  I  give  to  my 
brotner  as  residuary  legatee  of  my  remaining 
property  fcr  the  benefit  of  his  children :"  Held* 
that  the  brother  took  the  residue  as  well  as  the 
house,  in  trust  for  his  children.  Jnderuick  v. 
Inderwkk,  13  Sim.  652. 

RESIDUARY   DEVISE. 

Trust  to  entail.  — K  testator,  who  was 
seised  in  fee  of  three  estates,  devised  one 
of  them,  calkd  the  Tem})0  Estate,  to  his 
daughter  Letitia  for  life,  with  remainder  to 
her  issue  in  tail,  and  in  default  of  such  issue, 
to  his  nephew,  Robert  James,  for  life,  with 
remainder  to  his  issue  in  tail,  with  several 
remainders  over ;  but  leaving  the  ultimate  re- 
version in  fee  undisposed  of.  He  then  devised 
the  two  remaining  estates  to  his  other  daughter 
in  strict  settlement,  but  made  no  disposition  of 
the  ultimate  reversions  in  fee.  llie  testator 
was  also  seised  of  divers  freehold  lands,  and 
was  possessed  of  considerable  personal  pro- 

a;  and  after  devising  various  parts  of  his 
old  lands  to  different  persons,  and  be- 
queathing some  pecuniary  legacies,  he  con- 
cluded with  these  words  :— "  I  leave  and  be- 
queath  the  rest,  residue,  and  remainder  of  my 
property,  both  freehold  and  personal,  of  what- 
soever nature  and  kind  I  may  die  possessed  of, 
to  my  brother  Robert ;  and  if  my  said  brother 
Robert  shall  survive  me,  I  request  and  desire 
that  he  shall  convert  all  the  personal  property 
into  fee  simple  property,  and  at  his  decease 
leave  the  same  entailea  on  his  son  Robert 
James,  in  the  same  manner  as  I  have  myself 
entailed  the  Tempo  estate.** 

Held,  that  the  freehold  estates,  which  passed 
under  the  residuary  devise,  as  well  stf  the  re- 
siduary personal  property,  were  within  the 
trust  to  entail  contained  in  the  residuar}' 
devise. 

Held,  also,  that  this  trust  was  to  be  executed 
by  giving  a  life  estate  to  Robert  James,  >vith 
remainder  to  his  sons  and  daughters  in  tail, 
according  to  the  limitations  of  the  tempo  estate. 
Tennent  v.  Tennent,  1  Dru.  161 ;  S.C.  1  Jones 
&  L.  379. 

RE8ULTINO  TRUST. 

ffetV.— Testator  devised  all  his  freehold  es- 
tates to  his  most  dutiful  and  respectful  nephew 
E.  B.,  "  upon  the  trusts  and  for  the  uses 
following ; "  but  did  not  declare  any  use  or 
trust,  except  as  to  one  of  his  estates.  Held, 
front  the  context  of  the  will  and  a  codicU  there- 
to, that  there  was  no  fjBSUltiflg  trust  in  favour 
of  his  son  and  bar,  as  to  any  part  of  his  estates. 
Huj^hes  V.  Bvmis,  13  Sim.  496. 
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BUftVfYOmSHIl*. 

Dense  and  bequest  of  reel  and  ]>erBonel  es- 
tate to  trustees,  upon  trast  (subject  to  ceitaiii 
legacies  aud  annuities)  for  A.  for  life,  and  after 
his  decease  unon  trust  to  convey,  assure,  and 
I»ay  the  whole  of  the  said  real  and  personal 
estate  to  and  amongst  the  children  or  A,  and 
the  issue  of  any  such  children.     But,  in 


A,  should  die  without  issue,  then  to.  pav  a^d 
distribute  the  same  equally  amongst  all  and 
every  the  children  of  il.  and  C,  and  the  survi- 
vors of  them ;  but  in  ease  any  of  such  children 
should  be  then  dead,  leaving  issue  of  his,  her, 
or  their  body  or  bodies  lawfully  begotten,  then 
such  issue  to  have  as  well  such  original  share 
or  shares  as  the  father  or  mother  of  such  issue 
so  dying  would  have  been  entitled  to,  if  then 
living,  as  also  such  other  share  or  shares  there- 
of as  the  father  or  mother  of  such  issue  so  dy- 
ing might  have  been  entitled  to  by  survivor- 
ship or  otherwise.  A,  survived  the  testator, 
and  died  without  issue.  Held,  that  the  period 
of  the  survivorship  of  the  children  of  B,  and 
C,  is  not  to  be  referred  to  the  time  of  the  death 
of  the  testator,  but  to  that  of  the  death  of  A, 
being  the  period  of  distribution ;  and  that  Uie 
children  of  B.  and  C.  living  at  the  date  of  the 
will,  and  those  born  after  that  date  and  before 
the  death  of  A.  were  entitled  to  the  real  and 
personal  estate,  with  survivorship  between 
tbem  in  case  of  the  death  of  any  of  such  chil- 
dren without  issue  before  the  death  of  A^  the 
children  of  such  of  the  said  children  as  died 
before  ^,  leaving  issue,  being  substituted  for 
original  legatees.  Buckle  v.  Fawcett,  4  Hare, 
536. 
Cnses  eired  in  the  jodgment :  Forth  ▼.  Chspman, 
1  P.  W111S.66S;  Brograve  t.  Winder,  t  Vet. 
Jan.  634. 

VESTED   INTEREST. 

Chattels  real. — Legacy, — A  testator,  who  was 
seised  of  a  freehold  estate,  and  was  also  pos- 
sessed of  a  term  for  years,  i^th  a  totiea  auoties 
covenant  for  renewal,  bequeathed  to  his  daugh- 
ter a  legacy  of  600/.  charged  both  upon  the 
freehold  estate,  and  the  term  for  years,  and  di- 
rected same  to  be  paid  to  her  on  her  attaining 
the  affe  of  21  years,  or  day  of  marriage,  which- 
ever should  first  happen,  with  interest  fronvthe 
day  of  his  death*  Held,  that  this  legacy,  so 
far  as  it  was  charged  upon  the  term  for  years, 
was  vested,  and  that,  consequently,  upon  the 
death  of  the  legatee,  intestate,  before  she  at- 
tained the  age  of  21  years^  and  without  having 
been  married,  it  bectirhe' divisible  in  equal  shares 
among  her  next  of  kin.  In  re  Hudsons,  minors^ 
1  Dm.  6. 

III.  CONSTRUCTION  OF  STATUTES. 

[The  cases  in  equity  on  the  constmction  of 
statutes  are  not  so  numerous  as  in  the  courts 
of  common  law ;  but  it  has  been  found  conve- 
nient to  separate  them  on  this  occasion  from 
the  other  equity  decisions.] 

CORPORATION. 

Promissory  nofe.— The  corporation  of  lich- 


Md,  cotMtMlBd  vnder  dw  Mutddpd  Corpo*' 
ration  Aet,  ft  ft  6  W.  4,  €<  t6,  borrowoi  5KM. 
of  Jtf.  to  enable  them  to  pay  !».,  iSbit  then 
treasurer,  sums  which  he  had  pidd  to  crsdilon 
of  the  old  corporation,  and  gave  Jf.  thof  pnn 
missory  note  for  the  200^  Tliey  4M  not,  how« 
ever,  pay  over  that  sum  to  L.,  but  saflerei  hhn 
to  receive  their  then  accruing  income  in  tedoc- 
tioQ  of  what  was  due  to  hiiA»  and  appGed  die 
aoo/.  to  purposes  to  which  the  income-  would 
otherwise  have  been  applictble.  Held,  that  the 
corporafion  had  no  authority  to  ^ve  the  pro- 
misBory  note,  as  it  was  not  given  to  secure  a 
debt  due  prior  to  the  passing  of  the  5  &  6  W. 
4.  c  76.  Tie  Attom^-Qmiral  y.  The  Oorpo- 
naion  qf  Lichfield,  13  SKA.  W. 

COPYHOLDi* 

A  court  of  equity  might  enforce  the  specific 
performance  .of  an  agreement  between  ioint 
tenants  of  a  copyhold  estate  to  divide  the  land 
and  hold  the  respective  parts  in  severalty,  and 
decree  ^  parties  to  make  mutual  surrenders 
for  that  purpose,  although,  before  the  statute 
4  &  5  W.  4,  c.  36,  the  court  had  not  jurisdic- 
tion, in  a  mere  suit  for  partition,  to  decree  the 
partition   of  copyholds.      Bolton  v.  Ward,  4 
Hare,  530. 
Cases  cited  in  the  judgment:    HoracatUe  ▼• 
Chirlesworth,  11  Sim.  3l5;  Tope  r.  tfon- 
hesd,  6  Bear.  tfl5;  and  tee   the  authonties 
there  eitid. 

HEIR* 

The  1  W.  4,  c.  47>  e.  13,  does  nol  apply  to 
a  case  where  an  estate  is  devised  to  a  trustee 
during  the  life  of  a  eeshU  qtieirmsi,  with  re- 
munders  over ;  and  by  the  disdbimer  of  the 
trustee  the  legal  estate  descends  00  the  hdr. 
Heming  vi  Archer,  7  Bea.  ^15. 

LIMITATIONS,  STATUTE  OF. 

1.  3  4*  4  IT.  4,  o.  37,  8.  28.— Iforl^por  msd 
mortgagee, — Achnowledgment  qfUHc-^-A..  mort^ 
gaged  an  estate  to  B.  for  1^000  years.  B.  died, 
having  bequeathed  the  mortgage  to  his  widow. 
She  also  died ;  and  in  1822,  her  personal  re- 
presentatives entered  into  and  continved  in 
possession  of  the  estate  until  1838,  when  they 
sold  and  assigned  the  mortgage  to  C,  who  en- 
tered and  continued  in  possession  until  1843, 
when  A.^s  heir  filed  a  bill  to  redeem,  on  the 
ground  that  the  deed  of  assignment  reoted  the 
mortgage  and  convened  the  term  to.C,  sntjeet 
expressly  to  the  equity  of  redemption  of  J.  or 
his  legal  representatives.  Held,  that  the  deed 
was  not  such  an  acknowledgment  of  the  mort- 
gagor's title  as  tomakd  the  estate  redeemable. 
Liteof  V.  DsMnton,  13  Sim.  584. 

2.  Tenancy  for  life.—S  &  4  W.  4,  c.  37.— 
A  Judgment  creditor  of  a  tenant  in  fee  in  re- 
mainder after  an  estate  for  hfe,  is  not  entitled 
to  reooTsr  oat  of  the  lands  arrears  of  interest 
which  accrued  due  during  tiie  existence  of  the 
tenancy  for  life,  and  more  than  6  yean  befan 
the  commencement  of  the  suit. 

The  prior  incumbrance  referred  to  in  the 
exception  in  the  3  8c  4  W.  4,  c.  27»  a.  42,  is 
one  which  affects  the  estate  or  intersal  upon 


Analjftictfl  Lfgeal  ^  Cum^^Supmor  Comrt$ :  QkmaV  Baidk. 


Its 


which  the  ratMeqiwnt  inambraMe  it  al«e  a 
charge.    Vimoii  y.  Qdmg^  iJ.  &  L.  697. 


MORTMAIN. 

Condition,^ K  testator  directed  his  charitable 
bequests  to  be  paid  out  of  his  pure  personalty^ 
in  priority  of  all  other  charges;  and  oe  devised 
his  neal  and  personal  estate  to  trustees,  upon 
traet  to  lay  out  the  pereoncd  estate  in  real 
estate,  and  ^y  the  rents,  &c.,  to  his  wife  for 
life ;  and  he  directed,  that  in  case  his  wife's 
sister  should  reside  with,  or  dwell  in  the  house 
or  place  of  residence  of  his  said  wife,  or  become 
part  of  her  family,  then,  for  every  day  of  such 
residence,  &c,  his  trustees  should  retain  100/. 
out  of  the  rents,  &c.,  payable  to  his  wife,  and 
pay  the  same  to  a  charity.  Held,  first,  that 
the  condition  was  not  illegal;  secondly, 
that  its  effect  being  to  divest  a  vested  interest, 
it  must  be  strictly  construed ;  and  thirdly,  that 
as  the  benefit  intended  for  the  charity  could 
not,  in  consequence  of  the  Statute  of  Mortmain, 
take  efifect,  tne  condition  was  void»  JUdgway 
V.  Woadhouse,  7  Bea.  437. 

REsriHTAItY   I<B6ATBE. 

DevUe^  and  executor.^The  Common  Council 
of  London  being  empowered  by  a  local  act  of 
parliament  to  take  a  freehold  house  belonging 
to  ^.,  for  the  purposes  of  the  act,  at  the  expira- 
tion of  mx  months  after  notice  given  of  their 
intention  to  take  the  same,  served  4*  witli  the 
required  notice  in  September,  1840.  The 
amount  of  the  purchase  money  was  afterwards 
agreed  upon,  and  an  abstract  of  A.'s  title  was 
sent  to  the  Common  Council.  In  April,  1841, 
he  died,  having,  by  his  will,  dated  in  i837» 
devised  his  real  estate  to  B.,  and  his  residuary 
personal  estate  to  C.  Held,  that  the  purchase 
money,  (which,  after  A.*m  death,  was  paid  into 
court  under  the  act,)  was  to  be  considered  not 
as  part  of  hie  real,  bnt  as  part  o(  his  penonal 
estate ;  and  that  all  his  detits,  &c.,  having  been 
paid,  it  belonged  to  his  residuary  legatee.  In 
re  The  Lotukm  Bridge  Approachea  Act  (2  &  3 
Vict.  e.  107,  local) ;  Exparte  Hawkins,  13  Sim. 
569. 
Cnam  eited  id  the  jadgmeat :  StimpsDn  v.  Tbe 
Univcnity  of  Cambridge,  not  reported. 


RECENT    DECISIONS  IN  THE  SUPE. 
RIOR  COURTS. 

HEPOIITKO    BY   BARKISTBRS    or    THB    SBVXaAl 
COURTS. 

(Before  the  Fovn*  Judges.) 

The  Queen  v.  The  Jwtices  of  DeMghtiire, 
Trinity  Term,  1846. 

BAftUSTSRB,  —  ATT0BNBT8  . —  BXCLTTSIVS 
AUDIBNCS  AT  8B9810N8, 

The  e&uri  rrfusedto  §rami  a  nUe  fw . a  ver- 
H&rari  in  order  to  oring  up  an  order  made 
hy/usHees  at  quarter  eesiums,  thai  eaclu- 
ncctmdieme  ikmtid  bt  gramted  to  harrta* 


ter$  there  at  tdi  ikm$  when  foar  barriUer$ 
were  present. 

Sir  F.  Kelfy,  Solicitor-  General,  applied  for  a 
rule  to  show  cause  why  a  certiorari  snould  not 
issue  to  the  justices  of  Denbighshire,  for  the 
purpose  of  removing  into  Ibis  court  an  order 
made  by  them  in  January  last,  confirming  a 
previous  one  made  the  1st  of  July,  1846.  It 
appeared  from  the  affidavit  of  Mr.  Evans,  an 
attorney,  that  at  the  general  quarter  sessions 
held  in  and  for  the  county  of  Denbigh,  on  the 
Istof  Juljr,  1845,  an  order  was  made  by  the 
court,  which  was  in  the  following  terms: — 
"  Ordered,  that  the  request  of  the  barristers  for 
exclusive  audience  be  granted  at  dll  times 
when  four  barristers  are  present.  This  order 
to  take  effect  from  the  next  quarter  sessions  in- 
clusive.'*^ At  the  January  quarter  sessions, 
1846,  this  order  was  reconsidered,  reviewed, 
and  confirmed  by  the  justices.  That,  before 
the  making  of  the  first  order,  no  barrister  had 
even  attended  or  practised  at  any  court  of 
quarter  sessions  in  the  said  county,  nor  at  any 
court  of  sessions  in  the  principality  of  Wales, 
except  on  a  special  retainer,  and  that  the  attor^ 
neysand  solicitors  of  the  superior  courts  at  West- 
nrinster,  or,  until  the  abolition  of  the  special 
judicature  of  Wales,  of  the  court  of  great  ses- 
sions  for  the  county  of  Denbigh,  practising  in 
the  said  court  of  quarter  sessions,  had  at  all 
times  audience '  in  th^  said  court,  and  derived"' 
therefrom  certain  gains  and  emoluments.  By 
virtue  of  the  said  order  and  confirmation 
thereof,  certain  members  of  the  bar  have  since 
attended  tlie  quarter  sessions,  and  have  claimed 
and  been  permitted  to  have  exclusive  audience 
as  advocates,  and  audience  has  been  refused 
by  the  said  court  to  Mr.  Evans  and  several 
other  attorneys  of  the  superior  courts  at  West- 
minster, practising  in  the -court  of  quarter  ses- 
sions at  Denbigh,  to  whom  the  making  of  the 
said  order  has  caused  considerable  pecuniary 
loss. 

It  was  contended  that,  although  the  justices 
might  have  power  to  regulate  their  own  pro- 
ceedings^ still  such  a  rule  would  cause  great 
hardship,  more  particular  to  the  poorer  suitors, 
who  would  be  obliged  to  incur  the  greater  ex- 
pense of  employing  counsel  instead  of  attorneys 
according  to  the  ancient  usage  of  the  court. 
In  Collier  v.  Hicks,*  Lord  Tenterden,  C.  J.,  re- 
fers to  the  inconvenience  felt  from  the  want  of 
regular   attendance  of  barristers    at   remote 

E laces,  and  tlie  heavv  and  ruinous  expense 
kely  to  ensue;  ana  Parke,  J.,  says,  "No 
person  has  a  right  to  act  as  an  advocate  with- 
out the  leave  of  the  court,  which  must  of  ne- 
cessity have  the  power  of  regulating  its  own 
proceedings  in  all  cases  where  they  are  not  al- 
ready regulated  by  ancient  usage." 

Lord  Denfnoih  G.  J.  I  think  the  role  is 
most  important,  that  all  courts  of  justice 
should  regulate  their  own  proceedings.  The 
exception  to  the  rule,  arising  from  occasions  of 
ancient  usage,  as  stated  by  my  brother  Parke, 


*  2  Barn.  &  AdoL  663. 


SilpgHor  Oautit  t  Qm^V  AhI4^U^%  A  AtSlit&iSMi. '''' '  ^• ' 


do^  not  appear  to  mt  tk>  applf  (b'sni^k^  tf  cioe 

as  the  pcesent,  of  different  clitees  of  ike  pro- 
fessioQ  clahnin^  to  be  heard.  I  ^ak  the  rule 
in  this  case  is  a  very  beneficial  one.  The  ar- 
gument  in  favour  of  admittinfr  attorneys  to  he 
neard  instead  of  barristers  on  account  of  the 
expense  as  to  costs,  would  apply  equally  to  per- 
sons who  would  work  for  less  charges  JlhMt  at* 
torneys.  It  would  apply  to  this  court  as  well 
as  to  others ;  in  fact,  it  would  be  equally  just 
'"  all  cases  whatsoever.     We  frequently  sit 


here  to  try  causes  which  are  of  small  atknount, 
"but  that  of  itself  is  no  reason  why  attorneys,  or 
persons  who  would  accept  even  smaller  reinu- 
neration,  should  be  entitled  to  audience  as 


iM#i^  had  beta  jSmfTUfMWi  {ilea  of  hot 
goiltf,  and^  two  mkei^  deorji^  Oie  ^laSIJttff's 
right;  Before  triad  the  cause  waa  refen^  by 
an  order  of  Lord  Denmdn,  at'  chambers,  tlie 
coster  of  the  suit  to  abide  the  event  of  the  award, 
and  the  arbitrator  found  all  the  mues  for  the 
plaintiff  with  6rf.  damaged  on  the  first  issue. 
fhe  Master,  upon  taxation,  having  allowed  the 
plaintiff  his  fml  costs— 

In  Michadmaft  Term,  1845,  E.  V.  mUiams 
moved  for  and  obtained  a  rule  calling  upon  the 
plaintiff  to  show  cause  why  the  taxation  should 
not  be  reviewed,  upon  the  ground  that,  inai- 
much  as  the  damages  had  been  assessed  at  a 

-  —   _  sum  less  than  405.,  the  plaintiff  was  not  enti- 

members  of  the  higher  branch  of  the  profession  tied  to  any  costs  of  suit  by  reason  of  the  stat 
are.  I  think  it  is  quite  necessary  for  the  in-  3  &  4  Vict.  c.  24,  s.  2. 
terest  of  all  that  there  should  be  an  order,—  |  Butt  and  Gray  now  showed  cause.  Before 
a  privileged  order,  in  courts  of  justice,  and  j  the  passing  of  the  act  3  &  4  Vict.  c.  24,  s.  2,  it 
that  we  should  not  interfere  with  the  discretion  j  is  clear  that  the  plaintiff  would  have  been  cnti- 
•of  the  sessions  in  laying  down  this  rule  in  the  tied  to  costs  of  suit  under  the  Statute  of  Glou- 
^xercise  of  its  undoubted  power  of  regulating !  cester,  6  Ed.  1,  c.  1,  s.  2,  for  the  action  being 
Its  own  practice.  If  no  barristers  attended  the '  an  action  on  the  case,  was  not  within  the  stat. 
fi^fisions,  it  would  be  a  different  thing,  but  here !  22  &  23  Car.  2,  c.  9.  Now  the  plaintiff  is  in 
they  do.  The  discretion  has  been  exercised !  precisely  the  same  situation  as  if  the  first  mcn- 
nere  under  some  limitation  ;  that  is,  that  unless  |  tioned  act  had  not  been  passed,  for  iu  provi- 
ahere  shall  be  a  sufficient  number  of  barristers  i  sions  are  expressly  confined  to. cases  in  which 
present,  attorneys  shall  be  heard.  If,  instead  of !  the  plaintiff  recovers  "  by  a  verdict  of  a  jury." 
the  limit  being  four,  the  sessions  had  said  sixty,  I  Tay/or  v.  jRo//e,  5  Q.  B.  337.  Here  the 
the  reason  now  relied  on  of  expense  would  right  to  recover  costs  depends  wholly  upon 
wave  been  equally  valid ;  for  a  poor  man  would  j  agreement,  and  to  recover  them,,  the  pliuotiffs 
find  equal  difficulty  in  employing  a  barrister  only  remedy  is  upon  the  award.  It  is  not  at 
;Out  of  the  greater  number  as  out  of  the  lesser. '  aU  likely  that  the  recent  statute  was  in  view  of 
♦I,-  ^^  j*^°  ^^  °®^  sufficient  to  satisfy  me  that  the  parties,  for  the  submisaUm  contains  no 
this  order  should  be  quashed ;  and  I  am  there-  i  clause  enabling  the  arbitrator  to  certify  under 
fore  of  opinion  that  tliis  rule  ought  not  to  be 'it     '^ 


ijranted. 

Patteson,  J,,  concurred. 


Rule  refused. 


^ntttCH  Bfiu^  Siartice  Caurt. 
Griffiths  V.  Thomas.    May  5th,  June  12th. 

•COSTS.— STAT.  3  &  4  VICT.  ?4,   WHEN   INAP- 
PLICABLE IN  CASE   OF  ARBITRATION.  I 

An  action  on  the  case  for  the  disturbance  of 
a  watercourse  was,  after  issues  joined  upon 
not  guilty,  and  pleas  denying  theplaintijfs 
right,  but  before  trial,  referred  by  a  judge's 
order  to  arbitration,  the  costs  of  the  suit  to 
abide  the  event  of  the  award.  The  arbitra- 
tor found  all  the  issues  for  the  plaintiff, 
but  assessed  the  damages  under  40*.  Upon 
taxation,  the  Master  allowed  the  plaintiff 
full  costs  of  suit. 

Held,  (upon  motion  to  review  the  taxation,) 
that  inasmuch  as  the  statute  34-4  Vict 
c,  24,  was  confined  in  terms  to  a  recovery 
by  the  verdict  of  a  jury,  and  as  it  did  not 
itppear  by  the  order  of  reference  that  the 
parties  contemplated  bringing  themselves 
within  the  provisions  of  that  act,  the  plains 
tiff  was  entitled  to  fuU  costs  under  the 
Statute  of  Gloucester,  and  consefuently,  that 
the  taxation  was  correct. 

Casb  for  diverting  a  watercourse,  in  which 


SwingUhurst  v.  Altham,  3  T.  R.  138,  and 
fVard  V.  Mallinder,  5  East.  489,  whidi  will  be 
I  relied  on  by  the  other  side,  are  iia|iplicable, 
for  in  those  cases  the  actions  refemd  were 
clearly  within  the  statute  22  &  23  Car.  2,  c.  9 ; 
and  it  was  merely  decided  that  an  vbitrator 
under  a  reference  by  order  of  nisi  prims,  had 
no  power  to  certify  for  costs  under  tliat  act,  in 
the  absence  of  an  express  clause  in  the  order 
enabling  him  to  do  so.  The  Statute  of  Gk>a- 
cester  alone  is  applicable  to  this  case,  and  theo, 
as  the  costs  are  to  abide  "the  event,"  and  the 
event  has  turned  out  to  be  In  favour  of  the 
plaintiflT,  he  is  entitled  to  full  costs  of  suit. 

Martin  and  E.  V.  fVilliams  contriL  Un- 
doubtedly, as  theire  is  no  verdict,  the  stat.  3  & 
4  Vict.  c.  4,  s.  i,  does  not  apply  in  terms ;  the 
whole  question  depends  upon  the  construction 
of  the  submission.  Now,  by  the  submission, 
the  costs  of  the  suit  are  niade  to  abide  the  enent 
of  the  award ;  and  it  is  subroiUed  that  these 
words  by  a  series  of  decisions  have  been  held 
to  mean  that  the  costs  are  to  abide  the  legal 
event,  or  in  other  words,  to  go  in  the  same  way 
as  they  would  have  done  if  a  verdict  had  been 
found  by  a  jury  in  the  terms,  and  to  the  same 
effect  as  the  award.  Swinglehurst  v.  Altham, 
particularly  Highnam  v.  Hassell^  cited  in  3 
T.  R.  139;  Butler  V.  Grubbs,  cited  in  3  T.  R. 
139;  Ward  V.  MiO&nder,  5  East.  489.  The 
pttrtiet;  then,  must  he  supposed  to  he  in  the 
same  situation  as  if  a  Terdiet  had  been  re- 
turned, in  which  caie  the  right  to  costs  would 
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have  beea  detenniaed  accord^.^a  A^jgHrfqtot 
in  force  as  to  costs,  and  the  dsmagw  Mug 
under  40f .,  without  a  certificate,  the  plaiotiff 
would  be  entitled  to  no  costs  whaleTer. 

.  Cur^  ado*  wU, 
June  12.  Coleridge,  J.*  It  is  pUan  that  the 
Stat  3  &  4  Vict  c,  24,  s.  2,  does,  not  auply  in 
terms,  for  the  plaintiff  does  not  recover  lus  6<^. 
by  the  verdict  of  a  jury.  But  it  was  contended, 
that  as  the  parties  must  be  taken  to  have  con- 
templated the  bringing  themselves  within  the 
Statute  of  Gloucester,  so  must  thev  also  within 
the  recent  statute  above-mentioned.  There  is 
some  difficulty  in  supposing  thist  where  the  ac- 
tion was  clearly  brought,  not  for  real  damages, 
but  to  trv  a  right,  and  yet  no  power  was  given 
to  the  aroitrator  to  certify  to  thai  effect.  It 
seems  to  me  that  the  true  meapiog  of  the  sub< 
mission  is  what  its  words  import,  that  the 
costs,  that  is,  the  payment  of  costs,  should  fol* 
low  the  event,  t.  e.,  the  legal  event  of  the 
award ;  that  he  in  whose  favour  the  decision 
was  should  be  paid  by  the  other  party  the  costs 
of  the  suit. 

Rule  discharged,  without  costs. 


Csmmon  OUaa. 
Tenm$waod  v.  Pattieon,  Trinity  Term,  1846. 


fore  the  juriecMction  of  the  county  conrt  wa» 
taken  away,  and  all  the  subse<inent  proceed- 
iqgi  became  null  and  void.  In  the  case  of 
Cmuum  V.  Smtdlwood,  3  Lev.  204,  there  was  a 
plea  giving  rise  to  the  question  of  freehold,  and 
the  court  said  the  county  coart  had  "  no  power 
after  freeh<dd  pleaded  to  proceed  in  the  cause, 
neither  directly  nor  collaterally,  and  therefore* 
the  proceedings  here  after  that  was  pleaded, 
were  cwmm  non  judiee  and  void."  Here  the 
freehold  was  a  question  coUaterrily  arising,  al- 
tboiip:h  the  fi uding  of  the  jury  was  confined  to 
the  issue  of  bailiff  or  no  baiUff,  and  there* 
fore,  it  is  submitted,  the  jurisdiction  ceased. 

Ckannell,  Serjeant,  for  the  defendant  in  error.- 
The  case  of  Cannon  ▼.  Smallwood  put  in  issue 
distinctly  a  charge  on  the  freehola,  in  whicb 
respect  it  differs  from  the  present  case.  The- 
record  here  shows  that  the  defendant  was  a 
total  stranj^er  to  the  freehold. 

Allen,  Serjeant,  was  heard  in  reply. 

By  the  court.  The  case  of  Cannon  v.  Small- 
wood  is  as  nearly  in  point  as  could  well  be  ex- 
pected, and  there,  as  well  as  here,  the  freehold 
arose  only  collaterally.  Tlie  authority  of  that 
case,  though  perhaps  rather  startling  at  first, 
is  supported  in  principle  by  a  passage  in  Lord 
Coke's  commentary  Upon  the  statute  of  Glou- 
cester, to  be  found  in  the  second  Institute,  310, 
311.  He  says,  speaking  of  the  sheriff's  juris-* 
diction  to  trv  the  pleas  m  trespass. — *'  Neither 
shall  he  hola  plea  of  trespass  for  taking  away 


COUNTY    COURT   JURISDICTION. — PRqQJCjaO- 1 1 
INGS  VOID  AFTSK  FREEHOLD  PLEADED.      |f 

JVkere  in  an  action  in  the  ehenfa  coim/y  i  J^  «*f«^"  concerning  inheritance  or  freehold,. 
court  the  right  of  fredMi  is  pleaded,  the '  ^o^  »>  «  »  ^^^'^  ^^  law.  Quod  pUcita  concer-^ 
jurisdiction  of  the  court  no  linger  esMs,  I  n«ntia  chartas sen  scriptahberura  tentementum. 
and  aU  subsequent  proceedings  become  void,  \  tangentia  m  aUquibus  curus  qu«  recordum. 
and  this  although  the  issue  in  the  cause  be  »<>«  .^*^«n'  secundum  legem  ct  consuetudinemr 
jomedsoUh,  onanoth^  question.  I  wgni  Anghjn  sine  bren  fiegis  placitan  non  de-. 

'^  '  ^  I  bent.       In  the  present  case,  therefore,  the 

This  was  a  writ  of  error  on  a  falsejudgment  I  judgment  of  the  county  court  was  void,  and 
from  the  county  court  of  the  sheriff  of  York- 1  the  plaintiff  in  error  is  entitled  to  judgment. 


shire.  From  the  record  of  the  court  below  it 
appeared,  that  the  action  was  in  replevin  for, 
as  the  declaration  alleged;  taking  the  cattle, 
goods,  and  chattels,  &c.  of  the  plaintiff,  in  a 
certain  place  called  "  Bootham  Stray.''  To  this 
declaration  the  defendant  made  cognizance! 
under  a  distress,  as  baiUff  of  the  mayor,  &c.  of 
the  city  of  York,  because  the  said  place  .in ! 
which,  &c.  was  the  close,  soil,  and  freehold  of  I 
the  said  mayor,  &c.,  and  the  said  cattle  are 
their  damage  feasant.  To  this  the  plaintiff 
pleaded,  denying  that  the  defendant  was  the 
baiUff*  of  the  mavor,  &c.  of  the  city  of  York, 
and  that  as  such  ne  had  taken  the  said  catt^le, 
Modo  etformd,  and  thereupon  issue  was  joined, 
'fhe  record  then  further  stated  the  finding  of 
the  jury  in  favour  of  the  plaintiff  and  that  &ev 
had  assessed  the  damages  at  5/.,  together  with 
Is.  ioT  costs,  whereupon  judgment  was  entered. 
Ailetty  Serjeant,  {new  with  him),  in  support 
of  the  writ  of  error,  'ilie  pleadings  in  this 
case  raised  a  question  of  title  to  land,  and  there- 

*  This  judgment  was  deKyered  by  Wight* 
man,  J.,  at  the  request  of  Coleridge,  J.,  who 
was  absent  during  Trinity  Teun,  on  account  of 
indisposition. 


Judgment  for  the  plaintiff  in  error. 


fiirte^ttcr. 


Law  V.  Thompson, 


Trinity  Term,  2nd  June,.' 
184G. 


PARTICULARS   OF  DEMAND.— VARIANCE. 

In  an  action  for  work  and  labour  y  the  particu- 
lars of  demand  stated  that  the  plaintiff' 
sought  to  recover  450/.  for  his  services  as 
clerk  to  the  defendant,  from  October,  1837^ 
to  October,  1839,  at  the  rate  of  200U  per 
annum*  At  the  trial  the  plaintiff  claimed 
the  money  for  commission  on  business  done 
by  the  defendant.  Held,  a  fatal  variance,, 
and  that  the  plaintiffs  could  not  recover  un^ 
der  that  particular. 

Assumpsit  for  work  and  labour.  Pleas  non 
assumpsit »  The  particulars  of  demand  delivered 
with  the  declaration  were  as  followe  : — "  This 
action  is  brought  to  recover  from  the  defend- 
ant the  sum  of  450/.  claimed  by  the  plaintiff 
for  his  services  as  clerk  or  manager  to  the  der 
fendant  from  the  month  of  October,  1837,  to 
the  month  of  October,  1839i  botli  indnsive.'* 


aM 


Sitpnmr  ComU:  JEbg^equer-^Bamkruptcy, 


AmmmaoM  was  taken  out  hdore  a  judge  for 
fiir^ier  and  better  particulars,  vhea  aa  ordv 
was  made»  aod  the  following  paxticulars  de- 
Kvered:—"  This  action  is  brought  to  recover 
from  the  defendant  the  sum  of  460/.  claimed 
hj  the  plaintiff  for  his  servicets  as  clerk  or 
manager  to  the  defendant  from  the  month  of 
October,  1837,  to  the  month  of  October,  1839, 
boUi  inclusive,  at  tKe  rateof200L  per  annum/* 

At  the  trial  it  appeared  that  the  plaintiff 
sought  to  recover  for  commission  uoon  the 
amount  of  business  done  by  the  defendant  as  a  \ 
banker,  and  for  that  purpose  gave  evidence, , 
that  in  the  first  year  the  amount  of  business 
d(uie  was  30,000/.,  and  in  the  second  year 
90,000/.  The  learned  judge  was  of  opinion 
that,  under  the  particulars  delivered,  the  plain- 
tiff could  not  set  up  any  claim,  except  for 
aslary  at  the  rate  of  200/.  a  year,  and  directed 
a  verdict  for  the  plaintiff,  reser\'ing  lea\'e  for 
the  defendant  to  move  to  enter  a  nonsuit,  or 
for  a  new  trial.  A  rule  nisi  having  been 
obtained. 

Brown  showed  cause.  The  defendant  could 
not  have  been  misled.  A  particular  of  demand 
is  not  to  be  construed  too  strictly ;  it  is  enough 
if  it  gives  the  notice  of  the  nature  of  the  plain- 
tiff's claim,  so  as  to  enable  defendant  to  meet 
it  "  In  a  note  to  the  case  of  Hurst  v.  Watkins, 
1  Camb.  68,  it  is  said  that  if  the  plaintiff's  par- 
ticular conveys  the  requisite  information  to  the 
defendant,  however  inaccurately  it  be  drawn 
up»  it  is  sufficient."  The  authority  cited  is 
Da^  and  others,  assignees,  Sfc,  v.  Bower, 
Sittings  after  Hilary  Term,  1806,  where  a 
wrong  name  was  inserted  in  the  particular. 
In  the  present  case  but  one  set  of  services  has 
been  performed  by  the  plaintiff  for  the  defend- 
ant, and  he  could  not  have  supposed  that  the 
plaintiff  was  goin^;  for  anything  else.  Where 
the  plaintiffs,  spnit  merchants,  inadvertently 
delivered  a  bill  of  particulars  for  goods  sold 
in  their  trade  of  brewers,  the  court  discharged 
a  rule  for  a  nonsuit,  it  appearing  that  the  de- 
fendant had  been  neither  surprised  nor  misled. 
Zambirth  and  another  v.  Roff,  8  Bing.  411. 

Jervis  and  Compton  in  support  o?  the  rule. 
The  case  cited  from  Campbell's  reports  is  not 
law.  It  is  no  criterion  that  the  defendant  has 
not  made  an  affidavit  that  he  was  misled,  for 
in  most  cases  the  defendant  must  be  aware  of 
what  the  contract  was ;  but  he  ou^ht  to  have  a 
clear  notice  of  what  the  plaintiff  is  going  for. 
The  defendant  did  not  come  to  prove  the  real 
amount  of  commission,  but  to  disprove  the 
claim  for  salary. 

Pollock,  C.  B.  It  appears  to  me  that  at  the 
close  of  the  plaintiff's  case  he  ought  to  have  i 
been  nonsuited.  The  particulars  of  demand 
set  up  a  claim  for  salarv,  and  the  evidence  ad- 
d«eed  showed  a  claim  lor  commission.  There 
m  a  very  substantial  distinction  between  the 
caaee.  Commission  is  claimed  for  services  not 
in  the  capacity  of  a  clerk,  but  salary  can  only 
be  due  in  respect  of  services  as  a  clerk.  In  my 
opinion  the  aefendont  might  easily  have  been 
BMsled.  The  rule  will  be  absolute  for  a  new 
trial  on  payment  of  costs. 


Atdenom,  B.  - 1  am  aiso  of  opinion  Aat  there 
is  a  variance  between  the  particular  and  the  eri- 
denee.  The  obyect  of  a  particular  is  to  g;ive  the 
defendant  substantial  imbrmation  of  what  the 
plaintiff  is  goinft  for.  The  cases  cited  have  cer- 
tainlygoneto  great  lengths  in  supporting  partica- 
lars,  Imt  there  ctrcumstances  existed  from  wfaich 
it  appeared  that  the  parties  were  not  misled.  A 
particular  which  would  not  mislead  an  acute 
attorney  might  mislead  an  obtuse  defendant. 
The  question  is  reduced  to  this,  whether,  upon 
all  the  drcumstances  being  looked  at,  a  reaaon- 
able  man  would  be  deceived  by  the  form  of  the 
particular.  That  was  the  real  ground  of  the 
decision  in  Zambirth  v.  B»ff,  Here  the  plain- 
tiff by  his  iirst  particular  demands  450/. ;  the 
defendant  then  goes  before  a  judge  and  says, 
'M  do  not  know  how  the  plaintiff  means  to  ask 
460/.,"  and  the  judge  orders  a  better  particular 
when  the  plaintiff  says  that  he  claims  for  his 
services  as  clerk  at  the  rate  of  200/.  a  year. 
When  the  case  comes  to  be  tried  it  tnms  out 
that  the  real  demand  is  not  for  services  «s  a 
clerk,  but  for  commission.  The  defendant  only 
comes  to  prove  that  he  never  made  a  bargain 
with  the  plaintiff  for  salary  as  a  clerk. 

Bolfe,  B.  I  am  of  the  same  opinion.  There 
are  many  cases  in  which  the  particulars  have 
been  directly  and  positively  wrong,  and  yet  ^ 
courts  have  decided  that  under  ue  particular 
eitcumstances  they  were  not  calculated  to  mis- 
lead. Those  cases  stand  altogether  on  a  differ- 
ent footing  from  the  present,  for  here  ^e  de- 
fendant must  have  been  totally  stt  a  loss  to 
know  what  he  was  to  come  prepared  to  prove. 
Particulars  of  demand  ought  not  to  ha  scanned 
with  the  nicety  of  a  special  plea,  but  thepre- 
sent  particalars  are  clearly  calculated  \»  mis- 
lead tne  defendant. 

Piatt,  B.,  concurred. 

Rule  absolute  for  a  new  trial  on  payment  of 
costs. 


)9aniini|^tc$. 
In  re  Litton.    July  16,  1846. 

RB8IDBKC8    OP  INSOLVBKT   PJSTXTIOKBK. 

7b  sati^  the  reqmrements  of  the  stattOe  7  j* 
8  Vict,  c.  96,  there  mmxt  be  a  couikmoms 
residence  within  the  district  <^the  eemrt^ 
for  twelve  months  nest  precemng  the  d^e 
qf  the  petition. 

The  Stat.  7  &S  Vict.  c.  96,  s.  2,  gives  the 
form  of  a  petition  for  protection  from  process, 
(Schedule  A.,  No.  1,)  and  provides  that  if  such 
petition  shall  not  be  in  the  form  prescribed, 
such  petition  shall  be  dischaii^ed.  The'  pre- 
seribed  form  of  petition  contains  the  foUowinfi^ 
words:— "That  your  petitioner  has  resi^d 
twelve  calendar  months  within  the  district  of 
this  hononrable  court,  that  is  to  say,  [insert  the 
places  and  periods  of  residence.**} 

in  the  present  case  the  petitioner  had  in- 
serted his  pkce  of  residence,  from  which  il  ap- 
peaittd  that  he  resided  within  tibe  district  of  this 
court  for  more  than  two  years  anteeedeDtto 


5tifierfpr  Court*.*  BMAn^pley— ^<9f«t  ^f*e  JVedt.^Pmikmentary  Proceedings.        3^7 

Court  of  Common  Pleas  to  the  whole  profes* 
~~^      He  could  not  pledge  himself  that  the 
sed  this 


the  Monlh  ef  Novenbtr  1845,  but  in  &al 
novdi  wtot  to  Ee«d«  in  ft— cii^  nd  eootmiMd 

there  lor  a  space  of  fiAean  weeks»  aad  then  m« 
turned  to  England,  and  had  since  resided  withua 
the  district. 

On  the  part  of  a  creditor  the  oUsfeetion  was 
t^en,  that  Uia  petitioner  had  no  ioMt  tteadiy 
inasmuch  as  it  appeared  that  ho  had  not  re- 
sided continuoQaij  within  the  district  for  twelve 
months  next  preceding  the  date  of  his  petition. 
The  ist  aeet.  of  the  act  proTided>  that  a  petition 
may  be  presented  to  any  eoiirt»  ''within  the 
district  of  which  the  petitioner  shall  have  re- 
sided within  twelve,  calendar  months,"  &c;,  but 
the  residence  here  referred  to  was  a  continuous 
residence,  otherwise  a  party  might  petition  in  a 
district  in  which  he  only  paid  occasional  visits, 
so  that  in  the  whole  auch  viiits  extended  over 
a  space  of  twelve  months*  On  the  other 
hana  it  was  argued,  that  the  construction  con- 
tended for  would  materially  limit  the  operation 
of  the  act,  and  render  its  provisions  inoperative 
as  regarded  any  person  wno  by  reason  of  bom- 
ness  or  pleasure,  or  even  for  health,  had  quitted 
their  residence  fo;  any  period — even  for  so 
short  a  period  as  a  week — during  the  twelve 
monthe  next  preceding  an  application  to  this 
eouit 

Mr.  Commiesioner  Foae  vnm  of  opinion,  that 
upon  the  true  construction  of  the  act  of  parlia- 
ment there  must  be  a  residence  ..wifthui'  the 
district  of  tbe  eourt  for  twelve  months  next 
preceding  the  date  of  £ling  the  petition.  He 
was  also  of  opinion,  th^t  the  reaideBce  nnet  be 
substantially  a  continuous  residence.  He  did 
not  mean  to  say  that  a  short  absence  from  the 
district  for  any  purpose  of  business,  or  for 
health,  or  even  for  pleasure,  with  an  intention 
of  returning,  woula  deprive  a  person  of  the 
right  of  petitioning;  but  here  the  petitioner 
went  to  reside  in  France  for  fifteen  weeks,  which 
was  a  connderable  portion  of  the  twelve  months, 
and  no  explanadon  was  given  of  the  drcum- 
ntnncee  or  of  his  motives  for  such  a  change  of 
resideoce.  Under  those  circumstances  he  came 
to  the  conclusion  that  he  had  no  jurisdiction  to 
entertain  the  petition,  which  must  be  dismissed, 
and  tibe  petinoner  remanded  to  his  former 
cuetod^. 

NOTES  OF  THE  WEEK. 

OPBNIMO  TUB  COURT  OF  COMMON  PLEAS* 

'  On  Monday  last,  Mr.  J.  5.  Worthy  inquired 
of  the  Attorney-General  in  the  House  of  Com- 
nsonay  whetiier  the  present  government  in- 
tended to  open  the  Court  of  Common  Pleas. 
He  believed  the  late  government  had  proposed 
a  meaeure  for  that  purpose  with  the  sanction 
of  the  liute  Lord  Chief  justice. 

The  Atiomejf^Gentiwd  said  he  had  not  been 
enabled  to  have  a  oommunicalion  with  the 
Lard  Chancellor  on  the  subject,  but  he  believed 
it  wae  the  intention  of  his  noble  and  learned 
friend*  <m  the  psrt  of  her  Majesty's  f^ovem- 
ment,  to  propo&e  a  measure  for  opemng  the 


measure  would  be  passed 
would  do  his  best  to  have 
adopted. 


session,  but  he 
such  a  measure 


FUTUBB  BtTTINOS  OF  •TUB  COURT  OF  CHAN- 
CSRY   IN  AUGUST. 

The  Lord  Chancellor,  upon  taking  his  seat, 
on  the  22nd  July,  said,  that  he  would  not  inter- 
fere with  the  arrangements  which  had  been 
made  this  vear  for  the  court  to  rise  for  the  long 
vacation,  but  it  must  be  understood  tiuit 
another  year  the  court  would  continue  to  sit 
until  what  was  formerly  the  usual  time,  unless 
the  state  of  business  justified  an  earlier  ad« 
joumment. 

Mr.  Cooper  in^u'red,  for  the  information  of 
the  bar  and  sohcitors,  whether  his  lordship 
would  hear  appeals  after  the  last  seal  ? 

llie  Lord  Clumcellor  replied,  that  if  the  mo- 
tions and  petitions  were  disposed  of  on  Friday 
or  Saturday,  which  it  was  suggested  was 
probable,  he  should  then  continue  the  appeals 
until  the  rising  of  the  court. 

LBOAL   OBITUARY. 

July  23. — At  Cirencester,  James  Hobson 
White,  Esq.,  Solicitor.  Admitted  on  the  Roll, 
Trinity  Term,  1831. 

July  23.— lliomas  Rhodes,  of  Davies  Street, 
Berkeley  Square.  Admitted  on  the  Roll,  Easter 
Term,  1823. 

J9d}f  24.— John  Harman,  of  Chester  Place, 
Kenmngton,  Solicitor,  aged  50.  Admitted  on 
the  RoU  of  the  Common  Pleas,  12th  Feb.  1820. 

P08TP0NBMBNT  OP  THB  SHORT- FORM   CON- 
VBYANGB   BILL. 

We  are  glad  to  be  enabled  to  state,  on  autho- 
rity on  which  we  can  rely,  that  this  hill  has 
been  withdrawn  for  the  present  session. 

The  General  Registry  Bill,  no  doubt,  must 
also  be  postponed. 


PROCEEDINGS   IN  PARLIAMENT  RE- 
LATING TO  THE  LAW. 

Hosal  SMCnta.    (Srtb  July,  1846.) 
Corresponding  Societies  and  Lecture  Rooms 

Keuie  of  Enrlrs. 

NBW   BILLS. 

Recovery  of  iSmall  Debts  and  Demands  in 
England.^^ln  committee.    See  p.  305,  aiUe. 

Juvenile  Offenders.  In  Committee.  Mar- 
quis of  Westminster. 

General  Registration  of  Deeds  .—  For  2nd 
reading.    Lord  Campbell. 

Religious  Opitdons  Relief. — Passed.  Lord 
Lyndhnrst. 


m 


PttrUamentary  InttUigwee.'-^LtHtr  Box. 


Punishineot  for  deterring  Prosectttow*  Wit- 
nesses, &c.— In  Ck>mmittee.     Lord  Denman. 
Game  Laws.    To  be  reported. 
SmaU  Debt  Courts : 
St.  Austell.    In  Committee. 
Birkenhead.    In  Committee. 
Commons   Enclosure.     Commons  Amend- 
ment  to  be  considered. 
Tithe  Act  Amendment.    For  2nd  reading. 

illonce  of  CTomnkoni. 

NEW    BILLS. 

Bankruptcy  and  Insolvency. — Re-committed. 
See  the  bill,  31  L.  O.  569.    Mr.Hawes. 

Roman  Catholics'  Relief.  —  Re*committed. 
See  the  bill,  p.  402,  ante.    Mr.  Watson. 

Northampton  Small  Debts  Court. 

Poor  Removal. — Passed. 

Death  by  Accidents  Compensation.  In  Com- 
mittee. 

Deodands  Abolition. — In  Committee. 

Total  Abolition  of  the  Punishment  of  Death. 
Mr.  Ewart. 

County  Rates.    For  2nd  reading. 

Commons  Enclosure,  No.  2.    Passed. 

Duty  on  Books  and  Engravings.     Passed. 

Insolvent  Debtors  Amendment  Act*  For  2nd 
reading. 

Recovery  of  Salvage.     For  3rd  reading. 

Drainage  of  Land.     Re-committed. 

Opening  the  Common  Pleas. 

P08TP0NBD.  « 

Charitable  Trust  Accounts. 
Real  Property  Conveyance.  — ^See  p.  337, 
ante, 

THE  EDITOR'S  LETTER  BOX. 

A  correspondent  observes  that,  although  we 
take  considerable  interest  in  the  subject  of 
codification,  he  docs  not  recollect  to  have  seen 
in  our  pages  any  allusion  to  the  sentiments  of 
the  late  Mr.  J.  W.  Smith,  stated  at  the  end  of 
the  introduction  to  his  Compendium  of  Mer- 
cantile Law.  Mr.  Smith  was  of  opinion  that 
the  criminal  law  ought  certainly  to  be  codified, 
as  also  the  whole  of  our  remedial  system,  (for- 
malities and  actions);  but  that  the  codification 
of  the  law  of  real  property  would  be  useless, 
and  that  of  the  mercantile  law  positively  mis- 
chievotts.  Anything  from  the  pen  of  a  man  of 
so  lucid  and  philosophical  a  mind  must  be 
worthy  of  attention,  and  we  shall  certainly  find 
place  in  our  columns  for  an  early  notice  of  Mr. 
Smith's  views  on  this  subject. 

Amongst  other  advanligee  in  the  plan 
adopted  in  the  Analytical  Digest,  our  rea«]ers, 
(whether  practitioners  or  students,)  will  ob- 
serve, that  instead  of  the  old  method  of  giving 
all  the  points  decided  in  one  alphabetical  order, 
whether    common    law,    equity,    bankruptcy. 


eriminal,  or  eeeksaatkal*  tli^  Mt  now  ar- 

ranged  in  appropriate  parts  or  8eeti<ms.  Thai, 
last  week  we  gave  all  the  cases  bearing  on  &e 
doctrines  or  principles  of  equity,  and  the  effect 
of  those  decisions  will  be  much  better  undeN 
stood  when  so  collected,  than  when  scattered 
over  a  larger  spac^  and  intermingled  with 
points  of  pleading,  practice,  evidence,  &c. 

This  week  we  insert  the  Decisions  on  the 
Construction  of  Siatuies  and  the  GonilrsdiM 
of  WiUs.    Those  on  Pleading  will  follow  neit 

"  A  Juvenile  Subscriber  "  states  that  i.  is 
articled  to  B.  in  the  usual  manner,  except  that 
the  term  is  seven  years  instead  of  five,  in  the 
profession  of  an  attorney  and  soUcitor ;  but  it 
the  end  of  the  articles  there  is  a  proviso  to  the 
eflfect  that  if  £.,  the  master  "  shall  die  or  retire 
from  practice  after  the  expiration  of  fire,  bat 
before  the  expira^n  of  seven  years,  it  shall  not 
be  necessary  for  A.  to  be  assigned,  or  serve  for 
the  residue  of  the  term,  but  that  tlie  same  term, 
if  not  contrary  to  law,  shall  cease  and  be  at  an 
end  to  all  intent  and  purpose  as  if  the  sane 
had  expired  by  effluxion  of  time."  We  are  not 
aware  that  such  a  promo  is  invalid  or  repug- 
nant to  the  context  of  the  arUcles ;  and  think 
that  a  service  for  five  years  will  be  valid  under 
the  circumstances  stated. 

ITie  remarks  of  "Tyro  "  on  the  non-cultiva- 
tion of  timber  on  copyhold  property  have  been 
received. 

The  letter  of  one  of  the  committee  of  the 
proposed  Articled  Clerks'  Society  shall  be  con- 
sidered. The  zeal  of  the  writer  for  professioQai 
instruction  aud  imprpvement  is  highly  praise- 
worthy, and  we  shall  fully  notice  his  reosarks 
and  suggestions  at  the  earliest  opportunity. 
He  will  find,  however,  that  the  charter  of  the 
Law  Society  does  not  authorize  the  admissbn 
to  the  library  of  any  other  than  '*  clerks  serring^ 
under  aiticles,  or  who  have  served  their  articles 
to  members  qf  the  society  J'  A  copy  of  the 
charter  is  given  in  vol.  30,  L.  O.,  477.  Sc* 
section  12,  p.  479. 

The  non-appearance  in  our  list  for  Michael- 
mas Term  of  the  name  or  "Charles  Tudor 
Steedman,"  is  accounted  for  on  his  own  state- 
ment, llie  notices  were  given  after  the  usual 
time,  but  as  the  judge  granted  an  order  for  re- 
ceiving them  nunc  pro  tunc,  we  presume  there 
will  be  no  difliculty  in  obtaining  admissioo. 
llie  name,  however,  i^pears  in  the  court  list 
for  the  last  day  of  TVinity,  and  not  Mickaelmes 
Term.  Our  correspondent  had  better  inquire 
into  this  at  the  Master's  office. 


^e  li^gal  <!^ib$(t^en 


SATURDAY,  AUGUST  8,  1946. 


■  '■**  Qttod  oiBgM  ad  hoi 
Pertinet,et  neicire  malum  est,  agitamus." 

HORAT. 


THE  LORD  CHANCELLOR'S  SPECL\L 
ARRANGEMENT  AS  TO  PAYMENT 
OF  RAILWAY  DEPOSITS  OUT  OF 
COURT. 


The  act  1  &  2  Vict.  c.  117,  which  pro- 
.vides  for  the  custody  of  deposits  standing 
in  the  name  of  the  Accountant-General  of 
the  Court  of  Chancery,  to  the  credit  of 
railway  and  other  public  companies^  enacts,^ 
that  such  deposits  shall  be  paid  back  td 
the  parties  entitled  on  the  occurrence  of 
any  one  of  four  distinct  contingencies,  viz. : 
1st,  in  the  event  of  the  bill  before  parlia- 
ment being  withdrawn  ;  2ndly,  of  its  being 
rejected ;  Srdly,  of  its  passing  into  law ; 
and  4thly,  supposing  none  of  those  three 
events  to  have  taken  place,  then  absolutely 
and  under  all  oiroumstances,  the  money 
must  be  restored  upon  an  application  to 
the  court  for  that  purpose  at  the  close  of 
the  session.  The  course  of  proceeding  is 
prescribed  by  the  act ;  directing,  that  on 
the  occurrence  of  any  one  of  these  four 
contingencies,  a  petition  may  be  presented 
in  a  summary  way,  ex  pariey  and  on  that 
petition  an  order  will  be  made  for  payment 
of  the  money  out  of  court. 

The  unprecedented  magnitude  of  the 
railway  deposits  made  at  the  commence- 
ment o€  the  present  session,  in  pursuance 
of  the  Standing  Orders  of  Parliament,  ren- 
dered it  peculiarly  desirable  that  all  fa- 
cilities should  be  furnished  towards  the  re- 
issuing of  these  prodigious  sums  the  moment 
the  proper  time  should  arrive  for  making 
the  application,  inasmuch  as  the  locking 
up  of  capital  is  an  injury  to  the  public  as 
well  as  an  oppression  to  individuals. 

Before  money  can  be  paid  out  of  court 
qertain  fonns  have  to  be  gone  through. 
The    Accountant  General  roust  execute 
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the  order  which  the  court  by  the  act  of 
parliament  is  required  to  pronounce.  With- 
out the  co-operation  of  this  functionary  and 
his  subordinates  the  order  of  t|ie  court  will 
be  nugatory.  Now,  one  would  have 
thought  that,  regard  being  had  to  the  state 
of  public  business,  the  extension  of  the 
parliamentary  session  beyond  the  usual 
period,  and  above  all,  the  vaetness  of  the 
sums  standing  in  the  name  of  this  officer, 
.and.  which  by  the  close  of  the  session  must 
l>e  imperatively  required  by  the  public 
companies  engaged  in  railway  speculations, 
— we  say  it  might  have  been  expected,  in 
reference  to  these  considerations,  that  at 
such  a  period  the  Accountant  General's 
oflSce  would  be  kept  open  till  all  demands 
upon  it  incident  to  the  close  of  the  session 
should  admit  of  being  satisfied.  At  all 
events*  we  should  have  hoped  that  the 
period  of  closing  the  Accountant  General's 
office  would  have  been  appointed  for  a  day 
somewhat  later  than  usual,  in  consequence 
of  the  peculiar  pressure  of  the  present  mo- 
ment. This,  we  say,  would  have  been 
but  a  reasonable  expectation  under  the 
circumstances  of  the  case.  Our  readers 
will  therefore  be  not  a  little  startled  to 
find  that  the  day  fixed  by  the  late  Chan- 
cellor, Lord  Lyndhurst,  for  closing  the 
Accountant  General's  office  is  not  later, 
but  considerably  earlier  than  any  fixed  for 
a  similar  purpose  in  former  years ;  for  not 
only  does  Lord  Chancellor  Lyndhurst,  by 
his  Order  of  1st  July,  enjoin  that  the 
books  of  th^  Accountant  General  be  closed 
'<  from  the  15th  of  August  to  the  29th  of 
October,"  but  he  goes  on  to  say,  that  "  no 
purchase,  sale,  or  transfer  of  stock  be 
made  by  the  said  Accountant  General,  un 
less  the  order  be  left  at  his  office  on  or 
before  Friday  the  7th  of  August;'*  and 
that  "  no  order  for  the  payment  of  tnoneif 
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out  of  court  be  received  at  the  Accountant 
General's  office  after  Monday,  10th  Au- 
gu8t.*'»  We  are  satisfied  that  those  who 
drew  up  this  order  and  procured  it  from 
his  lordship,  omitted  to  bring  under  hiB  at- 
tention the  clauses  of  the  act  of  parliamenl 
which  gives  a  legal  right  to  rauway  cora^ 
pinnies  to  get  their  rooneyoutof  courton  the 
occurrence  of  the  contingencies  to  which 
we  have  adverted;  ,a  legal  right  wbic]i 
this  order  waj  calculated,  in  many  in- 
stances, to  defeat ;  for  there  are  still  seve- 
ral important  railway  bills  which,  although 
carried  beyond  all  risk  of  parliamentary 
impediments,  will  not  receive  the  royal 
assent  until  a  period  when  it  would  be  too 
late  under  Lord  Lyndhurst's  order  to  ob- 
tain either  a  transfer  of  stock  or  a  pay- 
ment of  money  out  of  court ;  so  that  if 
that  order  were  allowed  to  stand,  a  very 
great  private  inconvenience  and  oppression 
would  be  the  conseq^uence,  there  being, 
we  understand,  at  this  time  upwards  of 
two  millions  of  money  locked  ]up  in  the 
Bank  of  England  in  tlie  shape  of  raflway 
deposits. 

In  this  situation  a  petition  was  presented 
to  the  V.  C.  of  England  last  week  on  be- 
hnlf  of  the  Sheffield,  Rotheram,  and  Goole 
Railway  Company,  ^tating»  that  ^  their 
deposits^  amounting  to  upwards  of  60,000/ 
had  been  converted  into  exchequer  bills ; 
that  their  bill  had  passed  the  House  of 
Commons  and  likewise  the  committee  of  the 
House  of  Lords,  but  that  the  Royal  Assent 
waa  not  anticipated  till  the  7th  of  August, 
when,  under  L.ord  Lyndhurst's  order,  it 
would  be  too  late  to  obtain  a  transfer  of  the 
stock,  though  not  too  late  to  obtain  a  pay- 
ment of  the  money  out  of  court,  if  by  any 
process  the  stock  could  be  convertea  Into 
^cash  in  the  meantime.  The  prayer  of  the 
petition  therefore  was,  that  the  exchequer 
Dills  mfght  be  immediately  sold  and  con- 
verted into  cash,  to  continue  vested  In  the 
Accountant  Generals  name,  subject  to  the 
future  order  of  the  court.  Mr.  Mac(^ueen 
having  stated  tlie  purport  of  the  petition, 
his  Honour  stated  liis  opinion,  upon  looking 
into  the  act»  that  he  had  not  authority  to 
grant  what  was  asked,  but  that  the  appli- 
cation was  a  proper  one  to  submit  to  the 
attention  of  the  present  Lord  Chancellor. 
Accordingly^  on  the  last  day  of  the  recent 
sittings  the  matter  was  biai^ght  under  the 
attention  of  Lord  Cottenhatn^  who  at  once 
atated  that  he  bad  given  ordera  for  an  ar- 

^ rangement  to  be  made  wberebv  the  Ac- 
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countant  General's  office  would  be  kept 
open  for  the  purpose  of  giving  effect  to  the 
provisions  of  the  act  of  parliament,  and 
enabling  railway  and  other  public  compa- 
nies to  get  back  their  deposits  at  the  close 
of  the  session,  whatever  might  be  the  state 
of  their  parliamentary  proceedings.  This  is 
an  important  arrangement,  with  which  [it 
were  well  that  the  profession  should  be 
tfaordag^y  acqoaiated. 


THE  LOCAL  COURT  BILL. 

WITH   THB  AX.TERAT10NS  OF  THB  PRESENT 
GOVERNMENT. 

This  bill  is  now  pressed  forward  at  a 
rapid  rate :  it  lias  gone  through  the  com- 
mittee and  is  appointed  to  be  read  a  thiid 
Uney  and  will  probably  pass  the  Upper 
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of  Lord  LywUmnt  in  tha 
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House  before  our  day  of  publication.  ^ 
shall  briefly  state  the  alteratlona 
the  present  government. 

By  the  late  bill  the  judges  of  the  new 
courta  were  to  be  such  bSrristtfs  or  at- 
toBueya  as  were  on  the  1st  June  jodgea  or 
clerks  of  tha  existing  cdurts  specified  in 
the  scliedules,  (sea  pp.  213,  S87,  amU.) 

By  the  amended  biH  the  Lotd  Chan- 
cellor may  appoint  aa  many  jiidgea  aa  maj 
be  needed,  being  barriatera  of  7  jfaan,  or  a 
barrister  or  atiora^  ^j^pointed  under  the 
acts  specified  b  the  schedutea.  In  the 
lata  bill  it  waa  provided  that  no  attoracr 
appointed  under  thia  act  shatt  t^  hiinsdf 
or  partner  be  concerned  aa  attorney  or 
a^^nt  in  any  proceeding  b  any  court  onfar 
the  act*  Now,  he  ia  alao  restricted^  fmm 
practisiQg  in  any  oourt  of  law  or  equity. 

There  are  sevanl  new  danaea  in  the 
amended  bill«  viz.  >— 

That  the  j^ges  of  the  foyowmg  courts 
acting  on  the  lat  June  last,  are  to  be  cosh- 
tinued  ia  office  and  appointed  the  fint 
judge  under  this  act  :-^ 

CourU  of  reoeeat  for  the  cUea  of  B^A 
and  Bristol  and  the  borou^a  of  Immrpaai 
and  MamkeUer*    S.  9. 

Courts  Baron  af  the  maaora  oFSksfiieU 
and  EecUshall    8.  10. 

Cottftty  court  of  IfiddXMsar.'  S:ll* 

Court  baron  of  the  honor  of  Pimt^ract. 

Provision  ia  also  made  for  the  lopda  of 
manon  having  rigbta  of  appointing  jodgea 
and  clerks  i»der  the  acta  mentmed  in 
schedole  D.y—giviii^  them  die  uipointiaciit 
to  the  neat  vittancy.aul^eGt  to  thea|^roTal 
of  the  Secretary  of  Stale.    &  U. 

Neither  in  the  Cvmer  nor  the  ptewnt 
bin  aoe  attoroeya  rendered  eligble  to  sup- 
ply vacancies  on  the  deafly  ms^guurteii,  or 
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removal  ef  the  present  judges.  By  the 
late  bill  such  vacancies  were  to  be  filled 
by  barristers  of  three  years,  and  by  the 
new  bill  of  seven  years  practice. 

So  in  the  appointment  of  a  deputy  m 
case  of  illness,  such  deputy  in  both  bili^  is 
required  to  be  a  barrister  of  three  years' 
practice. 

There  is  a  new  clause  authorizing  the 
appointment  of  two  clerks  fn  populous  dis- 
tricts.    S.2U 

On  the  suliject  of  tlie  patronage  con- 
ferred by  the  bill  and  the  qualification  of 
the  judges  to  be  elected,  our  learned  con- 
temporary, The  Law  Magazine^  well  ob-» 
serves : — 

"  Let  the  dispensers  of  these  offices  be 
i)\e  high-minded  chiefs  of  the  courts  of 
Westminster,  or  the  five  judges  who  are  to 
draw  up  the  rules  of  proceeding ;  their  ap- 
pointments will  sati'sfv  the  whole  country, 
and  not  a  murmur  will  escape  the  profes- 
sion. Let  competency  thus  adjudicated 
be  the  sole  qualification  for  the  omce.  Let 
both  branches  of  the  profession  be  open  to 
the  selection  of  the  judges.  Why  exclude 
attornies  ?  There  may  be  cases  in  whfch 
they  will  be  the  fittest  persons  to  fill  the 
office.  '  Let  these  places  be  laid  open  to 
^ee  and  honourable  competition, —  the 
competition  of  merit.  Having  secured  the 
highest  competency  and  integrity  in  the 
electors^  the  rest  may  be  safely  left  to 
theraj  and  all  classes  of  the  profession 
ought  to  be  freely  eligible/* 

The  clauses  in  this  are  the  same  as  in 
the  previous  bill  as  to  the  power  of  a  judge 
of  the  superior  courts  to  order  the  action 
to  be  removed  when  above  5/.,  on  such 
terois  as  he  may  think  fit,  (S.  63) ;  and  as 
to  the  concurrent  jurisdiction  of  the  su- 
perior courts  where  the  plaintiff  resides 
more  tlian  twenty  miles  from  th^  defend- 
ant.    S.  126. 

There  is  also  the  same  clause  as  in  the 
previous  btil,  depriving  a  plaintifi^'  of  his 
costa  if  he  recover  less  than  20/.  in  the 
superior  court,  unless  the  judge  certifyr  that 
the  action  was  fit  to  be  brought  in  the  su- 
perior couil.    S.  ,126. 

It  is  said  that  there  is  a  general  desire 
on  the  part  of  the  public  to  establish  these 
courts.  If  this  be  true,  there  will  be  no 
danger  in  leaving  the  option  of  resorting  to 
the  superior  courts  where  the  sum  exceeds 
5L  Lett  then,  the  jurisdiction  clause  be 
altered  accordingly.  Ins«G7,  <' practising 
atftnraey"'  instead  of  **  person.**  S,  84, 
«« leave  of  the  judge  "*  should  not  be  ne 
cessary^ 


PRACTICE   AT  THE  JUDGES' 
CHAMBERS. 

■S(FV8AL  TO  MOM  ik  BIU;  OT  BIOBPTIONS. 

A  CIRCUMSTANCE  of  att  unusual  nature, 
and  which  has  excited  some  curiosity 
amongst  the  profession,  occurred  at  tlie 
judges*  chambers  during  the  last  week. 
According  to  the  report  which  appeared 
in  the  daily  papers,  Chief  Baron  FollocHf 
who  is  the  vacation  judge,  and  at  presant 
transacts  the  chamber  business  of  all  the 
courts  of  Common  law,  in  pursuance  of  aa 
authority  constantly  exercised  by  the 
judges  at  chambers  of  late  years,  made  an 
order  setting  aside  a  demurrer  as  frivolous. 
The  party  whose  demurrer  was  thus  sum- 
marily disposed  of,  thereupon,  tendered  to 
the  Chief  Baron  a  bill  of  exceptions  form- 
ally prepared  and  engrossed,  an  J  requested 
ills  signature  in  order  that  the  matter 
might  be  dfscussed  before  a  court  of  error* 
The  Chief  Baron,  however^  declined  to 
sign  the  bill  of  exceptions,  or  even  to  pe- 
ruse  it  with  a  view  to  seeing  that  the  point 
which  he  had  determmed  was  correctry 
and  regularhr  stated,  upon  the  ground* 
that  the  application  to  sign  a  bill  of  ex- 
ceptions upon  a  matter  arising  at  cham- 
bers was  wholly  unprecedented  and  ought 
not  to  be  entertained. 

As  the  question  may  probably  become 
the  subject  of  judicial  decision  hereafter,, 
it  would  be  premature  and  opposed  to  our 
uniform  practice  to  hazard  any  opinion 
upon  its  merits ;  but  in  adverting  to  the 
fact  we  mav  also  direct  attention  to  the 
statutes  and  rules  of  court  upon  which  the 
question  arises,  and  tHerebv  afford  our 
readers  the  materials  for  forming  their 
own  opinion,  or  at  all  events,  better  un- 
derstanding the  question  whenever  it 
comes  to  be  discussed. 

The  practice  of  delivering  frivolous,  or 
as  they  were  commonly  called,  sHam  de« 
murrers  for  the  purpose  of  delay,  and  to 
impede  the  plaintiff  in  his  proceeding  to 
judgment,  was  long  a  subject  of  well- 
founded  complaint,  but  it  does  not  appear 
that  any  direct  measure  was  adopted  by 
the  courts  to  put  an  end  to  the  abuse,  until 
the  rules  of  practice  promulgated  in  the 
4th  year  of  the  reign  of  his  late  Majesty 
William  the  4th.  The*  second  of  those 
rules,*  which  are  equally  applicable  to  all 


*  The  Practice  Rides,  HU,  T.  4. Will  4»  ata 
Idistiqct  from  the  Pleadiiiig  Rules  piOAulgated 

in  the  same  Term.^    The  latter  were  framed 
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the  courts  of  common  law,  provided  that, 
*'  In  the  margin  of  every  demurrer,  befove 
it  is  sig^ned  by  counsel,  some  matter  of  law 
intended  to  be  argued  shall  be  stated,  and 
if  any  demurrer  shall  be  delivered  without 
such  statement,  or  with  a  frivolous  state- 
ment, it  may  be  set  aside  as  improper  by 
the  c6urt  or  a  judge,  and  leave  may  be 
given  to  sign  judgment  as  for  want  of  a 
plea.'*     Under  this  regulation,  a  jurisdic- 
tion, the  operation  of  which  can  scarcely 
fail  to  have  been  salutary,  has  been  exer- 
cised by  the  judges  in  setting  aside  de- 
murrers which  are  obviously  frivolous ;  but 
it  is  to  be  feared  that  in  the  haste  with 
which  businesss  is  sometimes  dispatched 
at  the  judges*  chambers,  the  principle  has 
sometimes  been  lost  sight  of,  that  it  is  only 
when  the  objection  taken  by  a  demurrer 
is  clearly  and  beyond  dispute  not  well 
founded  and  there  is  no  ground  for  argu- 
ment, that  a  judge  should  interfere  sum- 
marily to  set  aside  a  demurrer  and  give 
leave  to  sign  judgment  as  for  want  of  a 
plea.**     We  have  heard  of  some  well-au- 
thenticated cases  where  this  course  was 
pursued  in  the  first  instance,  but  where, 
after    discussion    and   consideration,    the 
court  not  only  refused  to  set  aside  the  de** 
murrer  as  frivolous,  but  gave  judgment  for 
the  party  demurring.     It  is  clear,  there- 
fore, that  the  authority  should  be,  as  no 
doubt  it  generally  is,  exercised  with  great 
caution,  the  more  especially  if  the  party 
whose  objection  is  thus  summarily  disposed 
of  is  deprived  of  the  remedy  by  appeal  to 
a  court  of  error,  which  a  party  whose  de- 
murrer is  overruled  by  the  court  upon  ar- 
gument, and  judgment  given  for  the  ad- 
verse party,  is  unquestionably  entitled  to.  I 
The  difficulty  of  pointing  out  a  mode  of 
appeal  against  the  decision  of  a  judge  at 
chambers  at  a  period  when  the  courts  of 
law  are  not  sitting,  probably  suggested  the 
novel  course  lately  adoptecf  of  tendering  a 
bill  of  exceptions  to  a  judge  at  chambers. 
Bills  of  exceptions,    as  our  readers  are 
aware,   were  not  known  to  the  common 
law,  but. were  introduced  by  the  13  Kdw. 
1,  c.  3i ^(Westminer  2nd.)  It  was  provided 
by  that  statute,  that  *'  when  one  that  is 
impleaded  before  any  of  the  justices  doth 
allege  an  exception  praying  that  the  jus- 
tices will  allow  it,  which  if  they  will  not 


allow,  if  he  that  alleged  the  exception  do 
write  the  same  exception,  and  require  that 
the  justices  will  put  their  seals  for  a  wit- 
ness, the  justices  shall  do  so ;  and  if  one 
will  not,  another  of  the  company  sliall. 
And  if  the  king,  upon  complaint  made  of 
the  justices,  cause  the  record  to  come  be- 
fore him,  and  the  same  exception  be  not 
found  in  the  roll,  and  the  plaintiff  show  the 
exception  writfen,  tvilh  tbe  sea*  ^4i  justice 
put  to  it,  the  justice  shall  be  comnKimled 
that  he  appear  at  a  certain  day,  either  to 
confess  or  deny  his  seal,  and  if  the  justice 
cannot  deny  his  seal,  they  shall  proceed  to 
judgment  according  to  the  same  exception, 
as  it  ought  to  be  allowed  or  disallowed.*' 

The  statute  appears  to  have  been  appli- 
cable originally  to  dedf^ons  upon  pleadings 
only,  which  were  at  the  time  of  its  passing 
carried  on  ore  tenus,^  but  it  was  afterwards 
extended  to  cr.ses  where  a  judge  was  sup- 
posed to  have  misdirected  a  jury,  either  at 
bar  or  at  nisi  prius,  as  to  the  eflfect  ofevi* 
dence.  The  statute  is  said  to  extend  to 
inferior  courts,"^  but  it  has  been  doubted 
whether  it  extends  to  criminal  eaSes.^ 

Mr.  Tidd,  who  has  collected  in  his  prac- 
tice much  learning  on  the  subject  of  bills 
of  exceptions,   states,^  that  the  mode  of 
compelling  a  judg^  who  refbseff  to  sign  a 
bill  of  exceptions  is,  to  issue  a  writ  grounded 
on  the  statute,  containing  a  surmise  of  an 
i  exception  taken  and  overruled,  and  com- 
I  manding  the  justices,  if  it  be  so,  that  they 
'  put  their  seals,  upon  which,  if  it  be  re- 
I  turned  quod  nan  ita  est^  an  action  lies  for 
I  a  false  return,  and  thereupon  the  surmise 
\  will    be   tried,  and   if  found    to  be  so, 
'  damages  will  be  given. 
I      The  bill  of  exceptions,  when  sealed,  is 
only  made  use  of  upon  a  writ  of  error,  and 
it  has  been  said  that  where  a  writ  of  error 
will  not  lie  there  can  be  no  bill  of  ex- 
cept ions.« 


under  the  express  authority  of  the  stat.  3  &  4 
W.  4,  c.  42,  8.  1,  and  the  former  under  the 
general  authority  of  the  courts  to  regulate  their 
own  practice,  limited  and  directed  by  the  stat. 
11  Geo  4,  &i   WilL4,o.70s.  11. 

•»  Sw  Walker  v.  Cattky,  5  Dowl.  59«. 


REMUNERATION  OF  SOLICITORS. 


PRINCII^LBS   OF   TAXA>riON. 

The  following  remarks  of  X>6rd  Lan^ 
dale  in  a  recent  case^  are  very  important 


^  See  BulkeUy  v.  BwtUry  2  B.  &  C.  445. 

**  2  Inst.  427. 

"^  1  Bac.  Ah.  325;  6  WiUes,  635^  BoLnlF' 
316. 

{  9th  Ed.  p.  862. 

f  1  Blac.  R.  679.  Cowp.  501,  ted  Me,  2  Lev. 
236. 

*  Lucas  T.  Peacock,  6  Beav.  1. 
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as  landmarks  to  solicitors,  and  guides  for 
taxing  masters.  There  were  petitions 
complaining  of  the  taxation.  His  lordship 
•said  : — 

"  These  petitions  involve  one  important 
point.  If  solicitors  were  always  justly  paid 
Ticcording  to  the  real  value  of  their  ser- 
vices it  would  be  right  to  say  that  they 


the  plaintifis  in  the  Master's  office  and 
served  on  these  two  imbecile  defendants 

The  Master  of  the  llolk,  (after  observing 
that  upon  an  appeal  from  the  taxing  mas- 
ter the  court  could  not  condescend  to  in- 
vestigate the  items  of  a  bill  of  costs  in  de- 
tail,) said  he  would  communicate  with  the 
taxing  master,  and  give  judgment  on  a 


should  be  •entitled  to  payment  only  for  j  future  day.  On  the  26th  of  March  last, 
that  whipbjias  been  of  real  service  to  their ,  accordingly,  his  lordship  delivered  his 
clients ;  but  we  all  know  that  in  practice,  |  opinion,  in  which,  adverting  to  the  circum- 
nqd  according  to  old  established  rules  of!  stance  of  the  taxing  master  having  thought 
taxation,  solicitors  are  sometimes  very  ill  l  himself  called  upon  to  take  into  considera- 
patd,  antl  in  some  cases  are  not  paid  at  all  tion  the  constitution  of  the  suit,  his  lord- 
for  very  important  services  rendered  by '  ship  laid  it  down  very  clearly,  "  that  if  it 
them  to  their  clients.  I  should  be  glad  to ;  was  intended  to  find  fault  with  the  consti* 
sec  such  rules  of  practice  established  as ,  tution  of  the  suit  under  the  order  of  taxa- 
would  secure  to  them  a  sufficient  remune-  j  tlott  made  in  pursuance  of  the  compromise, 
ration  for  all  real  services,  and  exclude  it  ought  to  have  been  stated  to  the  other 
them  from  all  payment  for  services  pre- 1  parties,  in  order  that  they  might  have  had 
tended  or  merely  nominal  and  not  real,  an  opportunity  of  considering  whetlier  they 
The  discovery  and  establishment  of  such  would  concur  in  the  compromise  upon 
-rules  would  be  of  great  importance  to  both  those  terms."  After  making  this  import- 
solicitors  and  clients,  whose  real  interests  |  ant  suggestion,  which  seems  to  have  been 
are  the  same ;  but  in  the  meantime  and ,  totally  overlooked  by  the  taxing  master, 
while  a  solicitor  is  not  entitled  to  any  re-  his  lordship  proceeded  to  dispose  of  the 
muneratioQ,  or  is  allowed  a  very  inade-  i  question  raised  as  to  the  solicitor  acting 
quate  remuneration  for  real  services,  I  i  for  both  the  plaintiffs  and  the  two  above- 
filiould  be  slow  to  admit  that  he  is  to  be  named  defendants  : — 
deprived  of  any  lawful  fees  which  the !  **  The  solicitor,  although  acting  for  the 
established  practice  of  the  court  warrants,  I  plain  tiffs,  was  responsible  for  the  defendants, 
on  the  notion  that  the  business  charged  for  •  and  he  was  under  the  necessity  upon  every 
might  have  been  of  no  practical  benefit."  |  occasion  of  protecting  their  interests.  How 
In  the  case  in  which  his  lordship  was  he  to  be  remunerated  for  that?  I  know 
threw  out  these  striking  observations,  the  not  how  that  attention  is  to  be  remunerated, 
^rties  in  an  administration  suit  having  |  except  by  the  allowance  of  these  charges ; 
come  to  a  compromise,  agreed  that  the  inasmuch  as  the  rules  of  taxation  in  this 
costSj  charges,  and  expenses  should  be  court  have  not  yet  been  found  which  adapt 
paid  out  of  the  fund  as  between  solicitor  |  the  remuneration  to  the  value  of  the  ser- 
and  client ;  and  the  same  were  by  an  order  |  vices  rendered.  It  is  notorious  that  in  nu- 
of  July,  1842,  referred  to  the  Master  for  merous  instances  com))ensation  fur  real 
taxation  ;  and  it  appeared  that  Mr.  Haver- 1  services  bond ^de  rendered  is  not  given  by 
field,  solicitor  for  the  plaintiff,  had  acted  i  paying  for  that  bond  fide  service,  but  is 


also  as  solicitor  for  two  persons  who  were 
of  unsound  mind  and  were  made  defend- 
ants, but  whose  interests  it  was  stated 
were  identical  with,  or  similar  to,  those  of 


alone  obtained  through  payments  to  a  con- 
siderable amount  for  services  which  are 
really  of  little  or  no  value  at  all  to  the 
client.     I  regret  this  state  of  the  practice* 


ll>e    plaintiffs.      The  taxing  master,   not  <  Many  attempts  have  been  made  to  find  out 


•contenting  'himself  with  his  province  of 
taxartion,  entered  into  the  merits  of  the 
-qttestion  in  dispute,  and  delivered  an 
opinion  that  some  expenses  incurred  might 
have  been  avoided ;  holding  in  particular, 
that  the  two  defendants  to  whom  we  have 
adverted  ought  not  to  have  been  made  de- 
fbodants,  but  co-plaintiffs.  He  therefore 
taxed  off  several  important  items  ;  and,  on 
the  ground  that  Mr.  Haverfield  acted  on 
both  sides,  he  disallowed  the  costs  of  about 
2O0  warrants,  which  had  been  taken  out  by 


a  more  satisfactory  mode  of  vcmuherating 
solicitors,  but  none  have  yet  been  sug- 
gested." 


NOTICES  OF  NEW  BOOKS. 

A  Treatue  on  Copyhold,  Customary  Free- 
hold, and  Ancient  Demesne  Tenure,  with 
the  jurisdiction  of  Courts  Baron  and 
Courts  Leet ;  also  an  Appendix,  contain^ 
inp  Rules  for  Holding  Customary  Courts 
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Courts  Baron  and  Courts  Leei,  Torms  of 
Court  JRoUs,  Deputations^  and  Copyhold 
Jssurancesj  and  Extracts  from  the  Heia- 
tive  Acts  of  Parliament.  By  John 
ScRiVEN,  Serjeant-at-La«r.  4th  Edition. 
Embracing  all  the  Authorities  to  the 
.  present  period.  By  HENay  Stalman, 
Esq.,  of  the  Inner  Teiqple,  Barriater-at- 
Law.  In  Two  volumes.  London»  But- 
terworth,  1846.     Pp.  Ixxiv.,  1279. 

Mr.  Stalman  truly  observes,  khat  the 
ileath  of  the  author  of  this  treatise  was  a 
ioss  to  the  profession,  especially  to  that 
portion  of  it  whose  more  immedrate  duty 
ft  is  to  be  conversant  with  the  law  of  copy- 
hold property.  Mr.  Serjeant  Scriven  de- 
servedly enjoyed  the  reputation  of  being 
<he  firat  copyhold  authority  of  his  day. 
IFhe  editor  (who  was  one  of  his  pupils) 
observes,  that  this  high  reputation  was 
justly  acquired,  and  he  forms  his  opinion 
from  the  numerous  cases  having  reference 
to  copyhold  property  submitted  to  him  for 
his  advice,  the  notes  of  many  of  which 
have  come  into  the  editor's  hands. 

The  Serjeant's  third  edition  was  pub- 
lished in  1834,  and  has  been  for  some  time 
out  of  prmt.  Since  that  time  several  sta- 
tutes were  passed  and  cases  decided,  having 
reference  to  the  subject  of  the  treatise  ;  and 
the  late  author,  in  Hilary  Term,  1842, 
published  a  supplement  to  his  treatise  em- 
bracing all  the  authorities  on  the  subjects 
dfit,  and  the  relative  acts  of  parliament 
since  the  third  edition,  with  additional  pre- 
cedents. 

Mr.  Stalman  has  incorporated  tliat  sup- 
plement into  the  present  edition,  together 
with  some  additional  statutes  and  cases ; 
and  as  the  various  alterations  which  the 
law  of  copyholds  has  undergone,  are  1)ut  of 
recent  occurrence,  he  has  thought  it  best 
not  to  withdraw  any  considerable  portions 
of  tlifi  original  treatise  from  the  present 
edition. 

He  has  not  deemed  it  necessary  to  give 
the  forms  of  procedure  framed  by  the 
Copyhold  Commissioners  under  the  Cdwi- 
mutation  and  Enfranchisement  Acts;  1st, 
because  they  are  readily  obtainable  at  the 
office  of  the  commissioners  ;  2ndly,  because 
he  observes  from  the  reports  of  the  commis- 
sioners that  they  have  bad  to  deal  with  one 
solitary  case  only  under  the  commutation 
clauses  of  the  general  act,  and  to  which 
'the  forms  of  procedure  chiefly  relate*;  and 
tJtiiny,  because  he  understands  It  to  be  in 
the  contemplation  of  the  commissioners  to  I 
obtain  another  act,  the  effect  df  >^>hich  will  I 


be  to  render  some  jiUecatifims  io  the  pie- 
.sent  forms  of  procedure  necesriagr. 

The  editor  has,  however,  considered 
it  useful  to  introduce,  at  the  end  of 
th«  Copyhold  Commutatioo  and  Enfian- 
chisement  Acts,  two  papers  which  have 
been  put  forth  by  the  copyhold  commission- 
er^ tlie  one  intituled  the  '*  Tableaof  Xesms 
on  which  Enfranchisements  iqay  1)e  made, 
with  Suggestions  fot  Qeneral  Rules,'*  with 
some  preliminary  observations;  and  the 
other,  "  Terms  for  Enfranchisements.'*  Sa 
far  as  present  experience  h^  gone,  Mr. 
Stalman  observes,  the  eommUUxHan  clause* 
of  the  act  have  proved  all  but  a  dead  iettec 
What  copyhold  tenure  fieems  totequwe  is, 
not  commutation  which  perpetuates,  but 
enfranchisement  which  extipguisbes  the 
tenure. 

Such  are  Mr.  Stalmana  views  in  pre- 
paring this  4th  edition  ;  and  which  it  ap- 
pears to  us  he  has  carefully  and  judictoosfy 
completed  with  much  learniqg  and  abilitj. 
We  are  glad  to  see  these  standard  works 
edited  by  competent  writers,  ,and  their 
deserved  reputation  preserved  and  coo- 
tin  ued. 

The  following  sumnuiry  will  ahow  the 
general  nature  of  the  work,  end  the  made 
in  whieh  the  contents  are  arraaged; 

The  1st  Part  occupies  the  first  volome^ 
and  treau  of —  ' 

1.  The  nature  and  properties  of  a  manor* 

2.  The  antiquity  of  copyhold  tenure; 
incidental  qualities ;  statutes. 

3.  The  lordof  themanor^  the  stemni^ 

4.  Surrender ;  surrender  to  will. 
*5.  Devise ;  election. 

6.  Attendance. 

7.  Fine. 

8.  Services. 

9.  The  steward's  fees. 

10.  Guardiansliip. 

11 .  Trust  estates. 

12.  Trees  and  manes; 

13.  Forfeiture. 

14.  Ejectment. 

15.  Customary  plaints.         ;     , 

16.  Evldience  ;  pleading ;  .pr^rjpiion— 
waste  land — commonable  riglit9»  H* 

17.  Mandamus;  aid  of  the  eoorts  of 
equity. 

18.  Extinguishment;  enfranahiaement. 
The  2nd  Part  comprises — 

19.  Customary  freeholds  or  privileged 
copyholds. 

20.  Ancient  demesne. 
The  drd  Part  includes^ 

2i.  The  jurisdietion  of  courts  ^Mran. 


Niv  SUHid^t  B/^Kiktf  AHtfwi§QU$^  fAe  Zidv*- 
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22.  The  jnriidKctbMi  ^  cbotts  leet ;  inv- 
ent chstmsier  and  wmcfite  of  die  court 

iMt 

To  whioli  IS  added  an  Appendix  to  tfae 
Copyholder ;  and  an  Af^ndix  to  the  Trea- 
tise of  Courts  Baron  and  Courts  Leet. 


NEW  STATUTES,  EFFECTING  ALTERA- 
•nONS  IN  THE  LAW. 

raiSNI^LY   SOCISTIBiU 

^  9  &  10  Vict.  c.  27. 
An  Act  to  amend  the  Laws  relating  to  FHendly 
Societies.  [3rd  Juljr,  1846. 

4  4r  5  W.  4,  s.  40.— Pa^ioses  for  wUdk  sa- 
eietiet  My  be  farmed  under  10  O.  4,  c.  56,  owl 
4  4*  6  H^.  4,  c.  40.— Whereas  by  an  act  passed 
is  the  fifth  year  of  the  retgn  of  hie  hrte  Majesty, 
intituled  «*An  Act  to  amend  an  A«t  of  the 
tenth  year  of  his  late  Majesty  Kinff  George  the 
Feorth,  to  consolidate  and  amend  the  Lav  sre- 
latk^  to  Friendly  Societies,''  h  is  emoted,  that 
it  shaU  SBid  may  be  lawful  for  any  number  of 
pereoni  ia  Great  Britain  and  Ireland  to  form 
themselTes  into  and  establish  a  society,  under 
the  provisions  of  the  said  recited  act,  for  the 
mutual  Belief  and  maintenance  of  all  and  every 
the  .members  thereof,  their  wives,  children,  re.- 
k^imis,  or  nominees,  in  sideness,  infancv,  ad- 
^aneedage^  nidowhood,  or  other  mtfural  state 
or  conthigepcjrwheigof  ^  occnrrenoe  is  sus- 
csptiUe  «r  icaljcvlatioa  by  way  of  average,  or 
for  any  other  purpose  which  is  not  illegal :  And 
whereas  doubts  have  been  entertained  for  what 
purposes  a  society  may  be  established  under 
the  proTisions  of  the  said  act,  and  it  is  expedi- 
ent that  such  purposes  be  better  defined :  Be  it 
enacted  by  the  l^neen's  most  EzosUeat  Ma- 
jesty, by  smd  with  the  advice  and  consent  of 
the  Lorda  spiritual  and  temporal,  and  Com- 
mons, in  this  present  parliament  assembled, 
and  by  ^a  authority  of  the  same,  Hurt  a  so- 
detv  majr  be  established,  under  the  provisions 
of  the  said  acts,  for  any  of  the  following  pur- 
poses; (that  is  to  say,) 

1.  For  the  lawfdl  insurance  of  money  to  be 
paid  on  the  death  of  the  members  to  their 
nosbands,  wives,  or  children,  kindred  or 
nominees,  or  for  defraying  the  expenses  of 
the  burial  of  the  members,  their  husbands, 
wives,  or  children ;  provided  that  no  per 
aoiis  under  the  age  of  si^  shall  be  allowed 
to  become  a  member  of  inch  society,  and 
tisaitio  iiksuiance  shall  be  effected  on  the 
liffe  of  any  child  under  six  years  of  age : 
9.  For  the  relief,  maintenance,  or  endow- 
ment of  the  members,  their  husbands, 
wfrea^  ehUdren,  kindred,  or  nominees,  in 
infancy,  old  age,  sickness,  ^dowhood,  or 
any  otber  natural  state  of  which  the  pro- 
baoility  may  be  calculated  by  way  of  ave- 
rage: 
3.  Toward  making 'good  any  loss  sustained 
by  tbo  members  by  fire,  flood,  or  ship- 
WNcfc^  OS  by  any  contingency  of  v^ich 


tbeprcMbtt^  may  be calcolatad l^ way* 
srf  aveiage,  wliersby  they  shall  have  sub* 
tained  any  loss  or  carnage  of  their  Uve  or 
dead  stack,  or  goods  or  stock  in  trade,  or  of 
ik»  tools  or  implements  of  thek  trade  or 
calling: 
4.  For  the  frugal  investment  of  the  savmga 
of  ^  mem&rs  for  better  enabling  Uiem 
to  purchase  food)  firing,  clothes,  or  other 
neoessaries,  or  the  took  or  implements  of 
tiieir  trade  or  calling,  or  to  provide  for  the 
education  of  their  children  or  kindred, 
wi^  or  wfdioot  lbs  assistaaee  of  chari- 
table donations :  Provided  ahvays,  that  the 
shares  in  any  such  investment  society  shsdl 
not  be  transferable^  and  that  the  invest- 
ment of  eac^  member  shall  accumulate  Oft 
be  employed  for  the  sole  benefit  of  the 
member  investing,  or  the  husband,  wife, 
ch9dren,  or  kindred  of  such  member,  and 
that  no  part  thereof  shall  be  appropriated 
to  the  relief,  maiaSenance,  or  endowment 
of  any  other  member  or  person  idiomso- 
ever,  aad  that  the  full  amount  of  the 
balance  due  according  to  the  rules  of  such 
society  to  such  menroer  shall  be  naid  to 
him  or  her  on  withdrawing  from  the  so- 
ciety, and  that  no  such  last-mentioned  so- 
ciety shall  be  entitled  or  aillowad  to  kivsst 
its  funds,  or  any  part  thereof,  with  the 
eomnussioncars  for  the  reduction  of  the 
national  debt : 
5.  ^or  any  other  purpose  which  shall  be 
i*ertified  to  be  leaal  in  'England  or  Ireland 
by  her  Majestys  Attorney  or  Solicitor* 
General,  and  ia  Scotland  by  the  Lord 
Advocate,  and  which  shall  be  altowed  by 
one  of  her  Majesty's  princ^al  Secretaries 
of  State  as  a  purpose  to  which  the  powm 
and  jboilities   of  tiie  said  acts  ought  to 
be  extended;  provided  that  the  amount 
•of  the  sum  or  value  of  the  benefit  to 
be  assured  to  any  member,  or  any  per-* 
son  claiming  by  or  through  him  or  her, 
by  any  society  for  sni^  purpose  so  certified 
and  stUewsd  as  herem-berore  mentiensd, 
shall  not  eaoceed  in  the  whole  2002. ;  and 
that  this  limitation  shall  be  inserted  in  the 
rules  of  every  society  established  for  any 
purpose  so  certified  and  allowed ;  and  that 
no  such  last-mentioned  society  shall  be 
entitled  or  allowed  to  invest  ito  funds  or 
any  part  ^reof  witii  the  commissioners 
for  Itte  redttctkm  of  the  national  debt. 
.3.  MenA€rnM^wUkdr(mfrQm4tHieiyigth9Ria4B 
o/which  do  not  prescribe  the  time,  ^c,  on  giving 
notice,  cwirf  poyiw  aU  arrear, — And  be  it  dc^- 
clared  and  enactea,That  any  member  of  afHendly 
society,  the  rules  of  which  do  not  prescribe  the 
time  when  or  the  conditions  on  which  members 
)sfaall  be  allowed  to  withdraw  themselves,  shall 
be  aBowed  to  withdraw  himself  or  herself  at 
any  time  from  such  society  on  giving  written 
notice  to  the  secretary  or  other  proper  ofiieer 
of  the  society  of  his  or  her  intention  to  do  so, 
and  on  payment  of  all  arrears  due  by  such 
member ;  but  after  giving  such  notice  as  afore- 
said no  member  shall  be  entitied  to  have  any 
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benefit  from  the  funds  of  the  sofciety,  or  be 
liable  to  anv  further  subscription  or  pajment 
other  than  tne  amount  of  the  arrears  due  from 
Mm  or  her  at  the  time  of  giving  such  notice. 

3.  Payments  to  society  shall  be  kept  distinct 
for  each  purpose  subscribed  for,  or  extra  pay- 
ments made  for  contingencies,  —  And  be  it 
enacted.  That  when  a  society  is  formed,  under 
the  provisions  of  the  said  acts  or  this  act»  for 
any  purpose  in  addition  to  that  of  providing 
relief,  maintenance,  or  endowment,  in  case  of 
infancy,  old  age,  sickness,  widowhoo(],  or  other 
natursu  state  as  aforesaid,  the  contributions  or 
pa3rments  for  every  such  other  purpose  shall 
be  kept  separate  and  distinct,  or  the  charges 
defrayed  by  extra  subscriptions  of  the  members, 
at  the  time  such  contingencies  take  place. 

4.  Separate  accounts  to  be  kept  for  each  par^ 
ticularbenefit  subscrtbedfor. — And  be  it  enacted. 
That  the  niles  of  every  friendly  society  estab- 
lished after  the  passing  of  this  act  shall  provide 
that  a  book  or  books  be  kept,  in  which  all  mo- 
nies received  or  paid  on  account  of  any  particu- 
lar fund  or  benefit  for  which  the  rules  of  the 
society  provide  shall  be  entered  in  a  separate 
account,  distinct  from  the  monies  received  and 
paid  on  account  of  any  other  benefit  or  pro- 
▼ision. 

5.  Returns  of  the  rates  of  sickness  and  mor^ 
tality,  assets,  and  liabilities,  shall  be  sent  by 
every  society  to  the  registrar  of  friendly  socic' 
ties  every  five  years, — And  be  it  enacted.  That 
the  returns  of  the  rate  of  sickness  and  mortality 
required  by  law  to  be  sent  by  every  friendly 
society  at  intervals  of  five  years  to  the  barrister 
or  advocate  by  whom  the  rules  of  the  societv 
may  have  been  certified  shall  be  henceforth 
sent  to  the  registrar  of  friendiv  societies  in 
England,  Scotland,  and  Irelana  respectively, 
according  to  such  form  as  shall  be  prepared 
for  that  purpose  by  the  said  several  registrars 
under  the  direction  of  one  of  her  Majesty's 
principal  Secretaries  of  State ;  and  with  every 
such  return  shall  be  sent  a  report  of  the  assets 
and  liabilities  of  such  society  ;  and  this  provi- 
sion shall  be  inserted  in  the  rules  of  every  so- 
ciety which  shall  be  established  after  the  pass- 
ing of  this  act. 

6.  Penalties  for  not  making  returns  to  the  re- 
gistrar required  by  law, — And  be  it  enacted. 
That  the  treasurers,  trustees,  stewards,  or  other 
principal  officer  of  every  such  society,  who  by 
the  rules  of  such  society  are  or  is  bound  to 
prepare  or  cause  to  be  prepared  the  yearly 
general  statement  of  the  funds  and  effects  of 
such  society,  shall  be  the  persons  who  shall  be 
respectively  bound  to  make  or  cause  to  be  made, 
and  to  send  to  the  registrar  of  friendly  societies 
the  said  returns  of  the  rate  of  sickness  and 
mortality,  and  the  said  report  of  the  assets  and 
liabilities  of  such  society ;  and  every  such  per- 
son who  shall  refuse  or  wilfully  n^ect  to 
make  or  cause  to  be  made  or  to  send  the  said 
returns  of  sickness  or  mortality,  or  the  said  re« 
port  of  the  assets  and  liabilities  of  such  society, 
at  the  time  and  in  the  manner  prescribed  by 
the  said  acts  or  this  act,  shall  be  liable  to  a  pe- 
nalty not  exceeding  the  sum  of  6/.,  to  be  re- ' 


covered,  with  costs,  before  any  two  justices  of 
the  peace  having  jurisdiction  ^where  such  so- 
ciety shall  have  its  place  of  meeting ;  and  on 
nonpayment  thereof,  the  same,  with  the  reason- 
able costs  of  conviction,  shall  be  levied  by  dis- 
tress and  sale  of  the  goods  and  chattels  of  the 
offender  or  offenders  by  warrant  under  the 
hand  and  seal  of  such  justices. 

7.  For  establishing  the  legality  of  certain 
societies, — And  be  it  enacted.  That  any  friendly 
society  established  before  the  passii^.of  this 
act  for  any  purpose  which  is  herein-bflforc  spe- 
cified, or  for  any  legal  purpose  which  shall  be 
certified  and  allowed  as  is  herein-before  pro- 
vided, and  shall  not  have  been  adjudged  not  to 
be  within  the  provisions  of  the  first-recited  act 
by  any  court  ot  competent  jurisdiction,  shall  be 
deemed  to  have  been  within  the  provisions  of 
the  said  act  from  the  time  at  which  the  roles 
thereof  shall  have  been  or  may  be  certified  or 
allowed  by  the  barrister  or  advocate  appointed 
to  certify  the  rules  of  friendly  societies. 

8.  Repeal  of  part  of  10  6.  4,  c.  56,  and  4 
A-  6  fy.  A,  c,  40.  —  Societies  legally  esta- 
blished not  excluded  from  benefit  of  said 
acts,  —  And  be  it  enacted.  That  so  much 
of  the  said  acts  of  the  tenth  year  of  the 
reign  of  King  George  the  Fourth,  and  of  the 
fifth  year  of  the  reign  of  his  late  Majesty,  as 
specifies  the  objects  or  purposes  for  which  a 
society  maybe  established  under  ^e provisions 
of  the  said  acts  or  either  of  them,  or  as  gives 
to  any  court  of  sessions  of  the  peace  any 
power  of  confirming  and  allowing  the  rules  of 
any  such  friendly  society  rejected  or  disap- 
proved by  the  barrister  or  advocate  appointed 
to  certify  the  rules  of  friendly  societies,  shall  be 
repealed :  Pro\nded  always,  that  the  repeal  of 
so  much  of  the  said  acts  as  is  herein  repealed 
shall  not  exclude  from  the  benefit  of  the  said 
acts  any  society  legally  established  according 
to  the  provisions  of  the  said  acts,  the  rules  of 
which  were  certified  and  enrolled  before  the 
passing  of  this  act. 

9.  Provisions  of  39  Q,  3,  c.  79,  and  57  G.  3, 
c,  19,  not' to  extend  to  friendly  societies, — .\nd 
be  it  enacted.  That  the  provisions  of  an  act 
passed  in  the  thirty-ninth  year  of  the  reign  cl 
King  George  the  Third,  intituled  "  An  Act  for 
the  more  effectual  Suppression  of  Societies  es- 
tablished for  seditious  and  treasonable  Pur- 
poses, and  for  better  preventing  treasonable 
and  seditious  Practices,  and  also  of  another  act 
passed  in  the  fifty-seventh  year  of  the  reign  of 
King  George  the  Third,  intituled  "  An  Act  for 
the  more  effectual  preventing  seditious  Meet- 
ings and  Assemblies,"  shall  not  ex^n4  \o  any 
society  duly  established  under  the  statutes  in 
force  relating  to  friendly  societies,  or  to  any 
meeting  of  the  members  or  oflScers  thereof,  in 
which  society  or  at  which  meeting  no  business 
whatever  other  than  that  of  the  relief,  mainte- 
nance, or  endowment  of  the  several  persons  to 
whom  benefits  are  assured  by  the  rules  of  such 
society  are  treated  of,  and  which  is  estabtished 
solely  for  the  purpose  of  assuring  benefits  de- 
pending on  the  laws  of  sickness  or  mortality. 

10.  Barrister  appointed  to  certify  rules  to  be 
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stffUd  Bepistrar  ofFriendlu  Societies  in  Eng- 
land, ^'C,  and  shall  be  paid  by  a  salary  instead 
0/ /(?«.— And* be  it  enacted.  That  after  the 
passing  of  this  act  the  barrister  or  advocate  ap- 
pointed to  certify  the  rules  of  friendly  societies 
shall  be  styled  the  Re|?istrar  of  Fnendly  So- 
cieties in  England,  Ireland,  and  Scotland  re- 
spectively, and  shaJl  be  appointed  by  the  com- 
missioners for  the  reduction  of  the  national 
debt,  and  shall  hold  his  office  during  the 
pleasure  of  the  said  commissioners,  and  that 
the  Registrar  of  Friendly  Societies  in  England 
shall  be  paid  by  salary  instead  of  fees ;  and  that 
it  shall  be  lawful  for  her  Majesty  to  grant  to 
the  barrister  already  appointed  for  that  purpose 
in  EngJand  a  salary  eoual  to  the  net  average 
amount  of  fees  received  by  him  during  the  last 
three  years  for  certifying  the  rules  of  friendly 
societies,  after  deducting  the  expenses  incurred 
by  him  for  office  rent,  salaries  of  clerks,  sta- 
tionery, and  other  expenses  incident  to  the  ex- 
ecution of  his  office,  to  be  ascertained  by  the 
commissioners  of  her  Majesty's  treasury,  pro- 
vided such  salary  shall  not  exceed  the  sum  of 
1000/.  by  the  year,  and  to  every  registrar  of 
friendly  societies  in  England  hereafter  to  be 
appointed  a  salary  not  greater  than  800/.  by 
the  year^  and  every  such  salary  shall  be  paid 
by  four  equal  quarterly  payments ;  and  any 
registrar  of  friendly  societies  in  England  who 
shall  be  appointed,  or  shall  die,  resign,  or  be 
removed  from  his  office,  in  the  interval  between 
t^vo  quarterly  days  of  payment,  shall  be  entitled 
to  a  part  of  his  salary  proportional  to  that  part 
of  such  quarter  of  a  year  during  which  he 
shall  hold  liis  appointment. 

U.  Registrar  to  retain  out  of  the  fees  re- 
ceived  by  him  sufficient  money  to  defray  salaries 
and  expenses  of  office.— If  fees  not  sufficietU, 
balance  to  be  paid  out  of  consolidated  fund. — 
And  be  it  enacted.  That  the  commissioners  of 
her  Majesty's  treasury  may  allow  the  registrar 
of  friendly  Societies  in  England  to  retain  out  of 
the  fees  received  by  him  for  certifying  the  rules 
of  friendly  societies,  and  for  making  awards  and 
other  proceedings  as  herein-after  provided, 
such  sum  as  will  defray  the  salary  due  to  him, 
and  also  such  sum  as  will  defray  the  expenses 
from  time  to  time  allowed  by  the  said  commis- 
sioners for  office  rent,  salaries  of  clerks,  sta- 
tionery, and  other  expenses  incident  to  the  ex- 
ecution of  his  office ;  and  the  balance,  if  any, 
shall  be  paid  over  to  the  account  of  the  conso- 
lidated fund  of  the  United  Kingdom  of  Great 
Britain  and  Ireland;  and  the  said  commis- 
sioners sliall  from  time  to  time  regulato  the 
manned  m  which  such  fees  are  to  be  received, 
kept,  and  accounted  for;  and  if  such  fees  shall 
not  in  any  year  be  sufficient  to  defray  such 
salary  and  expenses,  the  balance  shall  be  paid 
out  of  the  said  consolidated  fund. 

12.  So  much  of  10  G.  4,  c.  56,  as  requires 
rules  to  be  filed  with  clerks  of  the  peace,  ^-c, 
repealed, — Rules  now  filed,  ^c,  to  be  taken  off 
and  relumed  to  the  registrar. — One  transcript 
(f  certified  rules,  and  all  rules  returned,  shall  be 
kept  by  registrar,— Rules  certified  by  registrar 
to  be  of/idl force,— AnihQ  it  enacted.  That  so 
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much  of  the  said  act  of  King  George  Uie  Foorth 
as  requires  that  a  transcript  of  the  rules  of  any 
society  estabUshed  under  that  act,  or  to  which 
the  provisions  of  that  act  have  been  extended 
and  made  applicable,  shall  be  deposited  with 
or  filed  by  the  clerk  of  the  peace  of  any  county, 
ridingt  or  division  of  a  county  in  England,  and 
a  certificate  thereof  returned  to  the  society,  and 
that  the  same  shall  be  laid  before  and  allowed 
and  confirmed  by  the  justices  at  any  sessions 
of  the  peace,  shall  be  repealed;  and  that  aU. 
transcripts  of  such  rules  which  are  now  filed 
with  the  rolls  of  the  sessions  of  the  peace  in 
any  county,  riding,  or  division  of  a  county 
shall  be  taken  off  the  file,  and  returned  to  the 
said  registrar  of  friendly  societies  in  England, 
Ireland,  and  Scotland  respectively ;  and  that 
after  the  passing  of  this  act  each  of  the  said 
registrars  shall  keep  one  of  the  transcripts  of 
all  rules  of  any  such  society  certified  by  him,, 
and  all  the  transcripts  of  rdes  which  shall  be 
so  returned  to  him,  in  such  manner  as  shall  be 
from  time  to  time  directed  by  one  of  her  Ma- 
jesty's principal  Secretaries  of  State ;  and  thjrt 
all  rules  certified  by  any  such  registrar  shall  be 
of  the  same  force,  and  all  the  provisions  of  the 
said  act  of  his  Majesty  King  George  the  Fourth 
shall  apply  to  them,  as  if  they  had  been  con- 
firmed  by  the  said  justices,  and  filed  with  the 
rolls  of  the  sessions  of  the  peace. 

13.  Registrar  shall  not  certify  rules  unless 
society  adopt  tables  certified  by  the  Actuary  of 
J^aiional  Debt  Office,  «!J'C.— And  be  it  enacted. 
That  after  the  passing  of  this  act  the  registrar 
of  friendly  societies  in  England,  Scotland,  or 
Ireland  shall  not  certify  the  rules  of  any 
friendly  society  established  after  the  passing  of 
this  act  for  the  purpose  of  securing  any  benefit 
depenchng  on  the  laws  of  sickness  or  mortality, 
unless  such  society  shall  adopt  a  table  which 
shall  have  been  certified  to  be  a  table  which 
may  be  safely  and  fairly  adopted  for  such  pur- 
pose under  ttiehand  of  the  actuary  to  the  com- 
missioners for  the  reduction  of  the  national 
debt,  or  of  some  person  who  shall  have  been 
for  at  least  five  years  an  actuary  to  some  life 
insurance  company  in  London,  Eldinburgh,  or 
Dublin ;  and  the  name  of  the  actuary  by  whom 
any  such  table  shall  have  been  certified  shall 
be  set  forth  in  the  rules,  and  printed  at  the 
foot  of  all  copies  of  such  table  printed  for  the 
use  of  the  society. 

14.  For  appointing  new  trustees  in  certain 
cases,^ And  be  it  enacted.  That  whenever  any 
person  seised  or  possessed  of  any  lands,  tene- 
ments, or  hereditaments,  or  other  property,  or 
any  estate  or  interest  therein,  as  a  trustee  of  any 
such  society,  shall  be  out  of  the  jurisdiction  of 
or  not  amenable  to  the  process  of  the  Hig^h 
Court  of  Chancery  or  Court  of  Exchequer  in 
England  or  Ireland,  or  the  court  of  session  or 
sheriff  court  in  Scotland,  or  shall  be  idiot,  lu- 
natic, or  of  unsound  mind,  or  it  shall  be  un- 
known whether,  he  or  she  be  living  or  dead,  it 
shall  be  lawful  for  the  registrar  of  friendly  so- 
cieties in  England*  Ireland,  and  Scotland  re- 
8pectively»  on  behalf  and  in  the  name  of  the 
person  seised  or  possessed  as  aforesaid,  to 
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tonrey,  sonender,  rdeue,  aangn,  or  otbeiwifle 
assure  the  said  lands,  tenements,  hereditaments, 
or  propertj,  or  estate  or  interest,  to  the  person 
duly  nominated  as  trustee  of  such  soeiety  in 
his  or  her  stead,  either  alone  or  with  any  con- 
tinning  trustee  or  trustees;  and  every  such 
conveyance,  release,  surrender,  assignment^  or 
assurance  shsll  be  as  valid  and  effectual  to  all 
intents  and  purposes  as  if  the  person  being  out 
of  the  jurisdiction  or  not  amenable  to  the  pro- 
cess of  the  said  courts,  or  not  known  to  be 
alive,  or  being  idiot,  lunatic,  or  of  unsound 
mind,  had  been  at  the  time  of  the  execution 
th«w)f  present,  Uving,  of  sane  mind,  memory, 
and  understanding,  and  had  by  himself  or  her- 
self Executed  the  same. 

15.  Settlement  of  disputes  between  managers 
and  members^  Sf^„  may  be  referred  to  registrar, 
unless  law  oMcers  refer  the  same  to  a  superior 
«wr^— And  be  it  enacted.  That  every  dispute 
between  the  trustees  or  managers  of  any 
inendhr  society  and  any  member  or  officer 
thereof,  or  any  executor,  administrator,  or  next 
of  km  of  any  such  trustees,  managers,  mem- 
ber, or  officer,  or  any  creditor  or  assignee  of 
any  trustees,  managers,  member,  or  officer  of 
any  such  society  who  may  become  bankrupt  or 
msolvent,  or  any  person  claiming  to  be  such 
executor,  administrator,  next  of  kin,  creditor, 
or  assignee,  or  to  be  entitled  lo  any  money 
paid  to  such  society,  or  to  any  benefit  arising 
therefrom,  or  with  respect  to  ihe  management 
of  the  afiairs  of  such  societies,  for  the  settle- 
ment of  which,  according  to  the  laws  now  in 
force,  recourse  must  be  had  in  England  or  Ire- 
laud  to  one  of  her  Majesty's  superior  courts  of 
law  or  equity,  and  in  Scotland  to  the  court  of 
session  or  sheriff  court,  may  be  referred  in 
wnung  to  the  registrar  of  friendly  societies  in 
fii«(land,  Ireland,  and  SeoUand,  respectively; 
and  where  the  value  of  such  subject  matter  in 
dilute  does  not  exceed  20/,,  every  such  dis- 
Duts  shaU  be  so  referred,  unless  in  Bnghmd  or 
Ireland  her  Majesty's  Attorney  or  Sofidtor 
General,  or  in  Scotland  the  Lord  Advocate, 
ahaU  certify  in  writing  under  his  hand  that 
such  dispute  ought  to  be  decided  l^  the  judg^ 
ment  of  a  superior  court  of  law  or  equity ;  and 
the  said  registrar  shall  have  power  to  proceed 
e»  parte  on  notice  in  writing  to  the  sttd  trus- 
tees or  nianagers  left  or  sent  by  the  said  regis- 
trar to  the  office  of  the  said  institution,  or  to 
the  last  known  place  of  residence  of  such  trus- 
tees, managers,  membws,  or  officere;  and 
whatever  award,  order,  or  determination  shaU 
be  made  by  the  said  registrar  shall  be  binding 
and  conclusive  on  all  partlee,  and  shall  be  final 
to  all  intnits  and  purposes,  without  any  ap- 
peal; and  aU  payments,  assignments,  sales, 
and  transfers,  made  in  pursuance  of  any  such 
order  shaU  be  good  in  law;  and  no  submission 
to  or  award  or  determination  of  the  said  regis- 
tewr  shaU  be  subject  or  liable  to  or  charged 
^      *^»tamp  duty  whatever. 

16.  Onsuok  rrference  registrar  may  inspeet 
J»o*»  0nd  aMmister  oaths.^fkOse  eMinee, 
:P«piiry.- And  be  it  ewwted»  That  on  any  such 
reference  the  said  registrar  shall  be  authoriied 


Nm  SUatfOia  S^evtkig  AUeratMmiu  tk$  L&m. 


to  inspect  ud  to  require  the  production  befsR 
him  of  any  book  or  books  betonging  to  thesad 
institution  relating  to  the  matter  in  dispute, 
and  to  administer  an  oath  to  any  witness  ^ 
peering  before  him ;  and  every  person  wni^ 
upon  sach  oath,  shaU  wilfully  and  corrufrtly 
give  any  false  evidence  before  such  regntrsr 
shall  be  deemed  to  be  guilty  of  peijuty, 

17.  When  trustee  shall  be  absent,  S^e^  rm^ 
trar  may  order  stock  to  be  trantferrei  and  mi' 
dends  pmd.^  Ani  be  it  enacifid,  Thst  srftesver 
it  shall  happen  that  every  person  in  wJBiom 
name  anv  part  of  the  several  stocks,  amnnties, 
and  funas  transferable  or  which  hereafter  shsH 
be  made  transferable  at  the  Bank  of  England, 
or  in  the  books  of  the  Governor  and  Company 
of  the  Bank  of  England,  is  or  shall  be  standmg 
as  a  trustee  of  any  such  society,  shaQ  be  out  m 
England,  Ireland,  or  Scotland  respecdyely,  or 
shidl  be  a  bankrupt,  insolvent,  or  lunatic,  or  it 
shall  be  unknown  whether  such  trustee  is  living 
or  dead,  it  shall  be  lawful  for  the  regiatrar  of 
friendly  societies  in  England,  Ireland,  or  Scot- 
land respectively,  to  direct  that  the  accountant- 
general,  secretary,  or  deputy  s^eretary,  or  other 
proper  officer  for  the  time  being  ot  the  Go- 
vernor and  Company  of  the  Bank  of  England, 
do  transfer  in  the  books  of  the  said  oompoBy 
such  stock,  annuities,  or  funds  standing  as 
aforesaid  to  and  into  the  name  of  snch  person 
as  such  society  may  impoint,  and  also  piqr  ovar 
to  such  person  as  aforesud  the  divioends  of 
such  stock,  annuitiea^  or  funds ;  and  vlienorer 
it  shall  happen  that  one  or  more  only,  and  not 
all  or  both,  of  such  trustees  as  aforei^id  shsH 
be  so  absent,  or  a  bankrupt,  insolyent  or  In- 
natie,  or  it  be  unknown  whether  nay  one  or 
more  of  such  trustees  be  living  or  dead,  it  tiaA 
be  lawful  for  the  said  registrar  to  dknet  that 
the  other  and  others  of  such  truateea  iHm  sfaaO 
be  forthcoming  and  ready  and  quaBiied  to  act 
do  transfer  such  stock,  annuities,  or  fonds  to 
or  into  the  name  of  such  person  as  aforesaid, 
and  also  tiiat  such  forthcoming  trustee  do  also 
receive  and  pay  over  the  dividend*  of  sndi 
stock,  annuities,  or  funds  as  such  society  ahall 
direct ;  and  all  such  transfer  and  paymoals  so 
made  shall  be  valid  and  dfedual  to  aE  intenls 
and  purposes  whatsoever. 

18.  Secretary  of  state  to  fis  trmmmt  ^  feet 
payable  on  reference,  and  rtgiatrar  to  dtitlrmimf 
who  shaUpay  them, — ^And  be  it  enacted^  Thst 
one  of  her  Majesty's  principal  Seciatouea  of 
State  shall  be  empowered  from  time  to  time  to 
fix  reaeooable  fees  to  be  paid  on  mKHLmaask ifv 
ference,  and  for  such  other  proeaodiagv  as 
aforesaid,  and  all  such  fees  shall  be  ptiti-mtiie 
first  instance  by  the  trustees  or  managew  of 
the  society,  and  the  registrar  shall  determine 
in  and  by  his  award  by  whidi  of  tiie  parties 
and  in  what  proportion  the  exnenao  of  ladi 
fees  shall  be  finally  borne,  and  me  traloes  or 
managers  of  such  socie^,  having  paid  soch 
fees,  snail  be  entided  to  recover  diem  from  the 
part?  or  parties  against  iriiom  iliey^afaaft  be  so 
finauy  asrarded« 

19.  Ju$tioeaempotm^toet^fhr9tma0ttmiof 
fees  under  awaras,-^ff  perstmt  Jo  mat  pay 
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wwMjr  fwmumi  «»  order;  the  same;  ioffether 
mik  eocfs  wm§  be  Umed  by  dS^trese.-'^^hrtmiso 
«  to  Scotland, — And  for  enforcing  payment 
of  sttch  fees,  and  of  any  sum  of  money  so 
awarded  to  be  paid,  be  it  enacted.  That  any 
oiw  jttetice  of  the  peace  residing  within  the 
oonatynmdaa  whieh  socfa  socfety  shall  be  held, 
or  ^Uiia  which  ^e  parly  residw  against  whom 
such  award  is  maae»  upon  complaint  made 
upon  oatfa.by  the  party  desiring  to  have  the 
bcaeit  ofifthe  awara,  or,  in  case  of  the  managers 
or  trostees  of  any  svch  society,  by  an  officer  of 
Buch  society  appointed  for  that  purpose,  mav 
summon  tm  pisrson  against  whom  such  awara 
■^dl  be  made  to  appear  at  a  time  and  plaee  to 
be  named  in  sash- summons ;  and  upon  his  or 
hecmearance,.orin  default  therectf  upon  due 
pvoef  upon  oa&  o£  the  service  of  sueh  sqoh 
toxm%  any  two  justices  reaidiag  within  the 
cpvnty  s£(tfeaaid>  up«n  dne  proof  of  the  esecu- 
^3oa  of  muh  awnrd,  may  order  payment  of  the 
^<Me  and.  money  ^thereby  awarded  to  be  paid  to 
the  party  appearing  to  be  entitled  thereunto, 
frith  aneli  costs  as  shall  be  awmted  by  the  said 
jnstkcs,  mt  exoeedmg  the  smn  of  10s. ;  and  in 
cas&  the  person  against  whom  sctch  order  shall 
be  made  shall  not  pay  the  sum  of  money  so 
ogdfgedto  ike  person  and  at  the  time  specified 
i»  ti»  moA  order,  snob  justices  shaU,  by  war^ 
nnt.  under  their  handa  and  seals,  cause  the 
enneto  be:  levied  by  distress  and  sate  of  the 
0aods  4)f  tberperson  on  whom  such  order  shall 
hsve  beea«iads,  or  by  other  legal  proceeding, 
together  with  sadv  costs  as  shall  oe  awarded 
byrtbneaid juatitses,  not  eaceedingthe  sum  of 
lOik  and  also  the  costs  and  charges  attending 
nodk  distress  and  sale  or  odier  le^  proceeding, 
ninxmoff  the  overplus  (if  any)  to  the  owner: 
PfovidMf  idways,  that  in  Scotland  it  shall  be 
«0fn|ieleBt  to  enforce  payment  of  snch  fees, 
snd  of  as^  sum  of  monc^  so  awarded  to  be 
psad^  by  psoceedtng  before  the  shoriflfs  in  the 
•aaae  manner  as^is  by  the  law  of  Seothmd  com^ 
petentforribe  recovery  of  any  debt  of  tiie  like 
SMoont. 

9XK  Betke  ceri^ed  by  regieirar^  and  awarde 
emmted  umder  hit  hmds,  shaU  be  received  in 
erjAiier,— ^And  be  it  enacted.  That  every  trans- 
cript.of  the  rules  of  any  such  society  pniporting 
to  oe  certified  by  the  registrar  of  friendly  so- 
cieties in  England,  Ireland,  or  Scotland,  and 
every  amonl  or  other  proceeding  as  aforesaid 
pnrportingto  be  exeeutedl  tinder  the  hand  of 
ibe'  said  registrar,  ahall  be  receivable  in  all 
eoorta  oad'befere  all  justices  and  others  as  evi- 
dence thal.flneh  rules  have  been  duly  certified, 
or  eoclrai^erd  made,  or  such  proeeeding  had, 
aneBf^tiie  oontrary  shall  be  made  to  appear. 

'91.  Forme  set  forth  in  the  sehedaie  to  this 
aH-mttf-be  need, — ^And  be  it  enacted.  That  the 
lbrnis*of  oertiAcate  and  award  which  are  set 
ferlk  in  the  schedule  annexed  to  this  act  may 
bf  need  with  such  aMeralsons  as  mav  be  neces- 
nny  to  adapt  tfefem  to  the  particular  eirenrn- 
ameer  of  each  eeee,  and  that  no  objeetion 
shdl  be  made  or  advantage  taken  itft  want  of 
JBeminany  eoeb  proceedings  by  any  persons 
wfaomeoever. 


2f2.  Act  to  be  conetrved^  wifk  10  0: 4,  c.  66* 
anrf4  4*5  JF.  4,  c.  40.  — And  be  it  enacted' 
That  this  act  shall  be  construed  with  and  as 
part  of  the  said  acts  of  the  tenth  year  of  the 
reign  of  King  George  the  Fourth,  and  of  the 
fifth  year  ci  the  reign  of  his  late  Majesty. 

23.  Act  may  be  amended,  §*c. — And  be  it 
enacted.  That  this  act  may  be  amended*  or  re- 
pealed be  any  act  to  be  passed  during  this 
session  of  parliament. 


HORnnULK  TO  WHICH  THIS  ACT  RXr&BS. 

Form  of  Registrar's  Certifitate. 

I  hereby  certify,  That  these  rules  {or  alteniT 
tiona  of  rules)  are  in  conformity  to  la^n  ^^^,  to 
the  provisions  of  the  statutes  in  force  relating' 
to  fnendly  societies. 

A,B. 
The  Registrar  of  Friendly  Societies 
in  England  (Ireland  or  Scotland) 
.    .  day  of 


Form  of  Regwhw^e  Award. 

In  pursuance  of  the  provisions  contained  in 
the  Act  to  amend  the  Laws  relatmg  to  Friendly 
Societies,  I,  A.  B.,  the  Registrar  of  Friendly 
Societies  in  England,  (Ireland  or  Scotland,)  do 
hereby  award,  order,  and  determine  that  C.  D. 
(specifying  the  name  of  the  party  or  officers  of 
the  society,)  do  (m  ih»  day  of 

at  pay  to  E.  F.  the  Sum  of  ; 

and  r  do  further  award,  order  and  determine 
that  the  fees  of  this  my  award  amounting  to 
shaU  be  borne  and  paid  by  iJhe 


said 


A.B. 

The  Registrar  of  Friendly  Societies 
in  England  (Ireland  or  Scotland.) 
day  of 


LIST  OF  PUBLIC  GENERAL  ACTS. 

{Conikmedfromp.  247»  ante.) 

9  &  10  Victoria. 

Oak  23..AA  Act  to  amend  the  Law  relating 
to  the  Importation  of  Com.    June  ^6, 1846. 

23.  An  Act  to  aher  certain  Duties  of  Cua* 
toms^    June  26,  1846. 

24.  An  Act  for  removing  some  defects  in  the 
Administration  of  Criminal  Justice.  June  20, 
1 846.    See  the  act,  p.  286,  ante. 

25.  An  Act  for  preventing  Malicious  Ijj""^^ 
to  Persons  and  Property  by  Fire,  or  by  Explo- 
sive or  Destructive  Substances.  June  26, 
1846,    See  the  act,  p.  312,  ante, 

26.  An  Act  for  abolishing  the  OflSce  of  Su* 
perintendent  of  Convicts  under  Sentence  of 
Transportation.  July  3, 1846*  See  the  act.  p. 
314*  otOe. 

27.  An  Act  to  sonend  the  Laws  relating  to 
Friendly  Secsetiee.  laly3U846«  Seethe  act. 
p.  335,  ante. 
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28.  An  Act  to  facilitate  the  Dbaolutioa  of 
certain  Railway  Companies.  July  3, 1846.  See 
the  act,  |>.  260,  ante, 

29.  An  Act  for  granting  to  her  Majesty  until 
the  5th  August,  1846,  certain  duties  on  Sugar 
imported  into  the  United  Kingdom.  July  3, 
1846, 

30.  An  Act  to  define  the  Notice  of  Elections 
of  Members  to  serve  in  Parliament  for  Cities, 
Towns,  or  Boroughs  in  Ireland.  July  16, 
1846. 

31.  An  Act  to  settle  an  Annuity  on  Viscount 
Hardinge  and  the  two  next  surviving  Heirs  Male 
of  the  Body  of  the  said  Viscount  Hardinge,  to 
whom  the  Title  of  Viscount  Hardinge  shall  de- 
scend, in  consideration  of  his  great  and  brilliant 
services.    July  27,  1846. 

32.  An  Act  to  settle  an  Annuity  on  Lord 
Gough  and  the  two  next  surviving  Heirs  Male 
of  the  Body  of  the  said  Lord  Gough,  to  whom 
the  Title  of  Lord  Gough  shall  descend,  in  con- 
sideration of  his  important  services.  July  27, 
1846. 

33.  An  Act  to  amend  the  Laws  relating  to 
Corresponding  Societies  and  the  Licensing  of 
Lecture  Rooms.    July  27,  1846. 

34.  An  Act  to  enable  the  Commissioners  of 
her  Majesty's  Woods  to  construct  a  New  Street 
from  Spital fields  to  Shoreditch.  July  27, 
1846. 


NEW  BILLS  IN  PARLLVMENT. 


OPENING.  OF- THE  COURT  OF  COMMON 
PLEAS. 

This  bill  is  intended  to  extend  to  all  barris- 
ters practising  in  the  superior  courts  at  West- 
minster the  privileges  of  serjeant-at-law  in  the 
Court  of  Common  Pleas. 

It  recites,  tbat  it  would  tend  to  the  more 
equal  distribution  and  to  the  consequent  de- 
spatch of  business  in  the  superior  courts  of 
common  law  at  Westminster,  and  would  at  the 
same  time  be  greatly  for  the  benefit  of  the  pub- 
lic, if  the  right  of  barristers-at -law  to  practise, 
plead  and  to  be  heard  extended  equally  to  all 
the  said  courts ;  but  by  reason  of  the  exclusive 
privilege  of  serjeants-at-law  to  practise,  plead 
and  have  audience  in  the  Court  of  Common 
Pleas  at  Westminster  during  Term  time,  such 
object  cannot  be  efl^ected  without  the  authority 
of  parliament;  it  is  therefore  proposed  to 
enact, 

e  That  from  and  after  the  passing  of  this  act, 
all  barristers-at-law,  according  to  their  respec- 
tive rank  and  seniority,  shall  and  may  have  and 
exercise  equal  rights  and  privilege  of  practising, 
pleading  and  audience  in  the  said  Court  of 
Common  Pleas  at  Westminster  with  the  said 
serjeant-at-law ;  and  it  shall  be  lawful  for  the 
justices  of  the  said  court,  or  any  three  of  them, 
of  whom  the  Lord  Chief  Justice  of  the  said 
court  shall  be  one,  to  make  rules  and  orders, 
and  to  do  all  other  things  necestary  for  giving 
effect  to  this  enactment. 


APPEAL  FROM  THE  REVISING  BAR- 
RISTERS TO  THE  COMMON  PLEAS. 

The  following  is  the  substance  of  the  Return 
made  to  the  House  of  Commons  by  the  late 
Lord  Chief  Justice  Tindal,  paraoant  to  an 
address  of  the  House  of  Commons  on  the 
24th  June,  and  printed  14th  July,  1846. 
1,  Counties.  *" 

GUmcestersUre — Eastern  Division. 
Bishop  V.  Helps  :  Same  v.  Cose. 

1  Sc  2. — In  each  of  these  two  cases,  the  point 
raised  for  the  determination  of  the  Court  of 
Appeal  was  precisely  the  same.  The  objector, 
in  each  case,  bad  delivered  his  notice  of  objec- 
tion at  the  post-office  on  the  24tb  August  (ob- 
serving all  the  requisites  prescribed  by  the 
100th  section  of  the  Registration  Act,  as  to  the 
form  of  such  delivery),  and  the  notices  would, 
by  the  ordinary  course  of  the  post,  be  delivered 
at  the  place  to  which  they  were  respectively 
directed  on  the  25th  August,  bein^  the  day  on 
or  before  which  the  notice  of  objection  is  re- 
quired by  the  7th  section  of  the  same  act  to  be 
given  both  to  the  overseer  of  the  pariah  and  to 
the  party  objected  to.  But  by  reason  of  some 
cause,  which  was  unexplained,  the  notices,  in- 
stead of  being  delivered  at  the  place  to  which 
they  were  respectively  directed  on  the  35th 
August,  as  in  the  ordinary  course  of  the  po^t 
the^  ought  to  have  been  and  would  have  been 
dehvered,  were  not  actually  deUvered  until  the 
26th  August,  and  whether  these  were  valid  and 
sutiicient  notices  of  objection  was  the  qoeetioo' 
raised  for  the  court;  upon  which  questkm  the 
court  held,  that  the  oDJeetor  having  done  all 
that  the  statute  required  or  made  necessary  on 
his  part  to  be  done,  by  delivering  tYnem  at  the 
post-ofiice  in  the  proper  time,  and  in  the  proper 
form  of  delivery,  the  notices  must  be  considered 
good  and  sufficient,  and  as  the  revising  barris-* 
ter  had  held  the  notices  not  to  be  sufficient,  the 
court  reversed  his  decision,  and  directed  the 
names  of  14  claimants  mentioned  in  the  case 
(No.  1.)  and  20  claimants  mentioned  in  case 
(No^  2.)  to  be  expunged  from  the  register. 

Pruen  v.  Cow. 

3.— The  appeal  in  this  case  also  tamed  upoD^ 
the  sufficiency  of  the  notice  of  objection  ;  tke 
notice  described  the  objector's  place  of  abode 
as  ''No.  398,  High  Street,  Cheltenham,*'  and 
in  the  "  register  df  voters  for  the  pansh  of  Cir- 
encester." The  objection  taken  to  the  notiee 
was,  that  in  the  register  the  objector  was  de- 
scribed as  of  ''Cheltenham"  only,  wttiunit 
any  further  particularity ;  but  as  this  more  par- 
ticular  description  gave  the  true  place  of  the 
objector's  abode,  the  court  held  the  addilmi  to 
the  general  description  in  the  mmUffr  nf  tke 
particular  street  iad  number  of  tbe  kMae 
where  the  oljeetor  resided  could  not  iavAdate 
the  Bufficiencjr  of  the  notice,  and  affimaad  the 
barrister's  decision,  that  the.  notioe  of  ob|eetioQ 
was  good,  with  costs. 


Jffmh/nm^  Rmmff  Banuiien  to  tkn  Commm  Pleas* 


3il 


Ytftkshire-^M^tai  Riding. 

Alexander  y.  Newman. 

4. — This  case  raised  a  very  important  aues- 
tion,  namely,  the  proper  construction  of  the 
statute  7  &  8  Will.  3,  c.  25.  By  the  7th  section 
of  that  statate,  all  conveyances  are  declared  to 
be  roid  which  are  made  in  order  to  multiply 
voices,  or  to  split  and  di\ade  the  interest  in 
hoDses  or  lands  amongst  several  persons,  to 
enable  them  to  vote  at  elections  of  members  to 
serve  in  parliament.  And  the  (|uestion  before 
the  court  was,  whether  a  conveyance  made  to  a 
large  number  of  persons  and  theh:  heirs  as 
tenants  in  common,  where  the  object  and  design 
of  all  the  parties  to  the  conveyance  was  avow- 
edly that' of  multiplying  voices  at  elections  was, 
upon  that  f^round  only,  necessarily  a  void  con- 
veyance; such  conveyance  being  in  the  par- 
ticular case  made  in  completion  of  a  bona  fide 
contract  of  sale,  under  which  the  purchasers 
paid  the  purchase-money  to  the  seller,  and  the 
seller  gave  up  the  possession  of  the  premises  to 


by  the  Cowt  wat,  that  the  register  as  to  this 
part  of  it  appeared  to  be  made  out  by  the  over« 
seers  of  the  parish  of  Willesden,  and  that  the 
words  "parish  of  Willesden"  immediately 
preceded  the  list  of  voters,  and  stood  as  a  head- 
mg  of  every  page,  so  that  of  necessity  "  Neas- 
don,  in  this  parish,''  must  be  taken  to  mean 
"  in  the  parish  of  Willesden."  The  next  ques- 
tion reserved  was,  whether  the  property  was 
sufficiently  described  for  the  purpose  of  being 
identified  ?  but  as  it  appeared  upon  the  face  of 
the  register  tliat  the  place  of  abode  of  the  voter 
was  "  the  Grove,  Neasdon,"  and  that  he 
claimed  to  vote  **  for  house  and  land  in  Neas- 
don, of  which  he  was  the  occupier,"  the  Court 
thought  the  property  as  sufficiently  described 
for  the  purpose  of  being  identified,  and  affirm- 
ed the  aecision  of  the  revising  barrister  for  the 
respondents. 

Walker  v.  Payne, 

6. — In  this  case  also,  as  in  the  last,  the  ob- 
jection taken  was,  that  the  place  of  abode  of 


the  purchasers  who  kept  such  possession,  and  j  the  voter  was  not  sufficiently  described  upon 
in  which  transaction  there  was  no  secret  re-  the  register ;  the  column  which  was  headed  by 
servation  or  trust  of  any  kmd  for  the  benefit  of  the  words  "place  of  abode"  was  filled  up 
the  seller,  and  the  court  held,  that  the  statute  with  the  words  "  travellinjf  abroad,"  and  it 
intended  to  declare  void  all  such  conveyances  j  was  insisted  before  the  revising  barrister  that 
made  for  the  object  and  purpose  prohibited  by  |  he  ought  to  expunge  the  name  of  the  voter,  as 
the  act  as  were  fraudulent  and  collusive,  and  directed  by  the  40th  section  of  the  registration- 
such  only,  that  is,  conveyances  where  it  was  j  act;  but  we  thought  the  revising  barrister  had 
intended  by  the  parties  themselves  that  no! properly  refused  to  expunge  the  name;  for 
money  should  pass  to  the  grantors,  or  that  the  j  that  this  was  not  a  case  in  which  the  place  of 
deed  should  be  nothing  ipore  than  a  convey- !  abode  was  omitted  as  contemplated  by  the 
ance  in  form,  not  a  conveyance  in  reality;  but;  40th  section,  but  where  the  voter  had  no  fixed 
that  in  cases  where  the  conveyance  was  really  I  place  of  abode,  and  consequently  that  the  40th 
intended  by  the  parties  Uiereto  to  have  the  full  \  section  of  the  statute  did  not  apply. 

T^^""  '^IS'^'V*  ^""T"^  ''"'  *^'  ^*?1^  '!l  Lanco^Aire-Southern  Division, 

tocarry,  and  where  there  was  no  secret  trust'     .,         ^       ,        «      ..        ^  r       .l     » 
or  reservation  of  any  kind  for  the  benefit  of  the  *«^  ^-  C'^ors&y  ;  Besmck  v.  Ashwwth  :  Bes* 
grantor ;  and  whe^,  for  inStnnce,  it  was  in- !  *^*^*  ^*  ^'^^°" 

tended  to  be  a  real  conveyance  made  in  com- 1  7,  8,  9,  &c — ^The  point  raised  in  each  of  these 
pletion  of  a  bond  fide  contract  of  sale;  that  in  cases  respectively  was  the  same  as  that  raised 
such  cases  the  conveyance  was  not  within  the  in  the  case  No.  4,  and  the  Court  of  Common 
intention  of  the  statute,  although  the  motive  or  j  Pleas  decided  each  of  them  in  conformity  with 
object  of  the  parties  might  be  that  of  creating  >  the  principle  laid  down  in  their  decision  of  the 
qualificatioDS  to  vote  at  elections,  and  thereby  case  No.  4,  viz.  that  if  it  did  not  appear  that 
to  multiply  voices  or  split  freehold,  and  the  |  the  conveyance,  was  fraudulent  or  collusive, 
court  accordingly  affinned  the  decision  of  the  i  but,  on  the  contrary,  if  it  was  made  in  complex 


revising  barrister,  who  had  directed  the  names 
of  the  claimants  to  be  kept  on  the  register. 

This  decision  had  the  effect  of  retaining  the 
names  of  fifty  claimants  on  the  register,  whose 
cases  were  consolidated  widi  this  appeaL 

'  Middlesex, 

^JfTood  V.  Overseers  qf  Willesden, 

-d. — ^This  case  related  to  the  sufficiency  of  the 
description  of  the  voter,  and  also  of  his  qualifi- 
cation as  it  appeared  on  the  register  of  voters 
for  the  county  of  Middlesex. 

The  description  of  the  voter  npon  the  register 
made  In  conformity  with  schedule  (A.)  No.  3, 
of  the  statute  6  Vict.  c.  18,  was  this :  "  Henry 
Hall,  of  the  Grove,  Neasdon,  in  this  parish ;" 
and  it  vas  objected  that  Neasdon  was  no  pa- 
rish, and  that  it  did  not  appear  within  wnat 
parish  it  was  situated ;  but  tne  answer  given 


tion  of  Si  bond  fide  contract  of  purchase  and 
sale,  the  case  did  not  fall  \^ithin  the  sUtute  of 
Will.  3,  although  made  with  the  object  of 
splitting  freeholds,  and  multiplying  voices  at 
elections.  In  the  cases  No.  7,  No.  11,  and 
No.  12,  the  revising  barrister  having  held  the 
conveyance  to  fall  within  the  statute,  and  ta 
be,  therefore,  void,  and  having  directed  the 
names  mentioned  in  these  respective  cases  to 
be  expunged,  the  Court  of  Appeal  reversed 
those  decisions,  and  directed  the  names  of  the 
27  persons  mentioned  in  the  schedules  in  the 
case  No.  7,  the  names  of  the  133  persons  men- 
tioned in  the  schedules  in  the  case  No.  11,  and 
the  names  of  the  43  persons  mentioned  in  the 
schedule  to  the  case  So,  12,  to  be  restored  to 
the  register.  And,  on  the  other  hand,  with 
respect  to  the  cases  No.  8,  No.  9,  No.  15,  and 
No.  16,  the  revising  barrister  having  held  the 
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conveyances  to  be  good,  notwithfltanding  the 
objections  taken  thereto,  the  court  affirmed 
those  dedsions,  and  thereby  continued  on  the 
respective  registers  the  names  of  the  31  per- 
sons mentioned  in  the  schedules  in  the  case 
No.  8,  the  names  of  the  l69  persons  mentioned 
in  the  schedules  in  the  case  No.  9,  the  names 
of  the  0  persons  mentioned  in  the  case  No.  15, 
and  of  the  2  persons  mentioned  in  thd  case 
Ko.  16. 

RawJings  v.  Overseers  of  West  Derby  ;  Same  y, 
Bremner  ;  Hoyland  v.  Bremner, 
10.  —  This  was  the  case  of  an  objection 
made  by  the  overseers  against  the,  validity 
of  the  claims  of  40  persons,  whose*  names 
are  enumerated  thecein,  uoon  the  ground  Uiat 
the  notices  of  claims  were  Wt  at  the  overseer's 
house  on  a  Sunday.  .The  revising  barrister 
thought  the  objection  good,  and  expunged  the 
names.  The  Court  of  Appeal,  however,  was 
of  opinion,  that  the  act  of  delivering  snch 
notice  was  not  void  by  the  regiatntiDn  statute^ 
which  carefully  excepts  Sunds^  in  vadous 
other  instances  from  being  a  day  on  whidi 
certaia  acts  can  be  done,  but  is  silent  as  to 
this  act;  nor  is  it  void  by  any  other  statutOy 
nor  by  the  common  law*  The  judgment  of 
the  revising  barrister  was  therefore  reversed, 
and  the  names  of  the  40  claimants  directed  to 
be  restored  to  the  list. 

Cheshire — ^Northern  Division. 

Newton  v.  Overseers  of  MoBberley ;  Same  v. 
Overseers  of  Cmley  ;  Thomeley  v.  Asphcnd, 
13,  &  14. — These  two  cases  arose  upon 
the  grant  of  rent*  charges,  the  question  of 
law  in  each  being  virtuaUy  the  same  as  that 
decided  by  the  court  in  No.  4,  namely,  whether 
the  grants  of  these  rent-chai^pea  were  made 
void  by  the  statute  of  Will.  3,  before  referred 
to,  as  being  made  for  the  purpose  of  splitting 
freeholds  and  multiplying  voices  at  elections ; 
and  the  court  adhered  to  the  same  decision  as 
before,  and  affirmed  the  judgpaent  of  the  ter 
vising  barrister. 

Murray  v.  Thamel^* 
17. — In  this  case  an  objection  wb»  taken  to 
die  names  of  two  persona  being  retained  on 
the  list  of  voters  on  the  ground  tiiat  they  had 
not  been  in  the  actual  receipt  of  th«  rents  and 
profits  for  their  own  use  for  six  ealendar 
months  at  least  before  the  last  day  of  Jioly,  as 
is  required  by  the  sixth  seetion  of  the  statute 
a  Will.  4,  c.  46.  The  property  in  respect  of 
which  the  vtites  were  claimed  was  a  rent^^rhaiire 
created  by  deed,  bearing  date  the  28di  January 
1846 ;  but,  inasmuch  as  the  first  psyment  of 
this  rent-eharge  did  not  become  due  until  the 
1st  January  1846,  a.day  subseqaest  to  thalast 
day  of  July,  the  three  judges  who  heard  the 
ease  argued,  held  there  imd  been  no  such 
actual  possession  for  the  peno4  of  tim»  rsqniro 
ed  by  the  act,  and  affiroded  the  decisna  atUie 
revising  barrister  to  that  efiect. 

CA^fffttre*— Southern  Division. 
Bajfley  v.  Overseers  qfNantwick. 
18.— The  objection  taken  in  this  case  before 


the  revising  barrister  was,  tiat  the  noticca  of 
the  claims  delivaEed  by  the  appellant  and  twen- 
ty-four other  claimants  were  not  proved  to 
have  been  delivered  in  due  time,  and  the  re- 
visinfl^  barrister,  thinking  the  objection  w«!l 
fbuttded,  dfrected  the  names  to  be  expunged. 
But,  inasmuch  as  it  appeared  by  the  caeethat 
the  notices  were  duly  posted  at  Miancbesler  on 
such  a  day  as  was  sufficient  lor  than  to  have 
reached  mntwich  within  the  time  requiied  by 
the  statute,  stthough,  from  somenigtet  m  the 
Post-office,  they  did  not  reach  Nantvieh  wa^ 
after  that  day,  we  thonght  the  same  principic 
of  decision  which  we  had  laid  down  in  the  case 
of  a  notice  of  objection  applied  rise  to  a  nolsce 
of  claim,  and  that  asithe  ciainmnts  had  done  all 
Aat  was  necessary  on  their  pa»t  and  required 
of  them  by  the  statute,  the  notices  were  suffi- 
cient. We  accordingly  reversed  Ae  decision 
made  below,  and  directed  the  twcnty-ffre  nsmea 
to  be  restored  to  the  register. 

HeckiiM  V.  AsUrobms. 
19-^Iis  K  eaae  parallel  in  all  its  dmraifltencas 
with  the.  laat,  except  tiiak  tiiia  rdatea  to  tha 
poatisg  of  a  notica  of  objectioa*  iaalasdaf  a 
notice  of  clain.  And  the  reviaag 
having  held  the  notice  oi  objeetaan  i 
and  directed  the  daimanf  s  name,  to  i 
tike  register,  we  did,  up«a  tiie  principte  laid 
down  in>tiie  laet  case,  bM  his  dcdauMi  ta  be 
wrong.  Old  levened  tiie  aame*  dnrectiiv  C^ 
voter's  name  to  be  expunged. 

IVbrt*— Northern  Divi^on. 
Askmore  v.  LetU.. 
20. — Inthiaoaeethe  daiaum^  Jaraee  Aafa* 
mow,  and  sialaen  other  peiaons^  wiiaee  caaas 
are  cenaolidatod  with  tha*  dF  Asfaxaoie,  rtamwd 
the  right  to  vote  fiir  tiw  NortiKcn  dsriaioB  of 
theconntyof  NotiB,  as  inmatwi  of  the  flimjiiB.. 
bury  hosoital,  describing  tiieir  qasHiiicsCaon  to 
be  *''frecdiflld  intareafe  in  bmds,  buildingv  and 
cam*ianta  ia  liea  of  tititest''  The  qniMliaB 
naised  for  ear  detenninatiau  aad.  apoa  jMA 
our  indgmeai  ultimatdy  turned,  wae, 
the  mmates:  o£  the  hoa^lalv  upoa  the  : 
OGOistmction  of  the  coostitationa  andtba^pc 
vate  Ads  of  Pariiawenthy  wfaidi  thahoapitai 
was  governed,  were  entitled,,  either  Icaailv  or 
equitably,  to  a  freehold  Interest  in  any  muds  or 
reata  to  tiia  amennt  of  I02L  by  tiiieyear.  And 
we  were  of  opiaioBf  upon  tiie  piofiep  oon- 
struction  of  those  eonstitatiooa  aad  tiianActa 
of  Parliament,  the  inmatea  had  a%  eqaitalde 
interest  in  the  lands  and  rents  of  the  aomital 
to  the  amount  of  3#.  6<l.  by- tiie  weel^  a^ioa  to 
thataamuat  only,  that  ia»  to  a  smaller  amoant 

tiian  iOJ.  by  the  year.    We,  liiiirfiiiii,aflfi I 

the  deciaion  of  thereming  baeoater,  tbaa  tbe 
names  of  the  semnd  pecaona  dtouhl  ba  «a* 
pus^ed  firont  the  ragurtuK* 

11.  CiTIBS  AJ^D   FoaOUGHS. 

mnimiyr.AM&f^ 

I. — ^Tn  tikis  case  the  appellant  faad-eftjetted 
totftename  of  the  respondent  bang  i 
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Qpon  the  fist  of  voters  for  the  city  of  licbfield^ 
and,  m  his  notice  of  objection  to  the  overseers, 
Lad  stated  generally,  '^  that  he  objected  to  the 
name  bong  retained  in  the  iisft  of  persons  en- 
titled to  vote  in  the  election  of  membeis  for  the 
city  of  Lichfield."  But,  under  the  statute,  it 
is  the  duty  of  the  overseers  to  make  out  two 
lists  of  voters  ;  one  of  persons,  entitled  to  vote 
in  respect  of  property  occupied  within  the 
parish;  and. another  list  of  persons,  not  being 
treemeoy  en^fled  to  vote  in  respect  to  any  right 
other  thaa  that  of  property.  And  an  objection 
was  taken,  that  Uie  notice  of  objection  de- 
lifered  by  the  appellant  was  not  sufficient,  in- 
asmuch as  it  ud  not  specify  in  which  list  of 
voters  the  respondent's  name  was  to  be  found; 
and  the  revising  barrister  was  of  opinion  that 
the  notice  of  objection  was  insufficient  on  that 
ground,  and  the  Court  of  Appeal  has  affirmed 
m  decision* 

Dartmauih, 
EnowkB  V,  Brookings, 
SL— The  (piestion  in  the  case  No.  2,  arose 
npon  the  £om  of  the  notice  of  objection  sent 
to  the  ai^idlaiit*  The  notice  of  objection  was 
signed  by  tha  objector  (the  respondent),  with 
the  addition  of  the  true  place  of  his  abode^  as 
it  was  at  the  timft  of  seiring  the  notices  but 
this  plaee  of  abode  was  different.  fr«in  that 
which,  appeared  against  his  name  v^n  the  list 
of  voters;  and  the  question  was,  whether  a 
notice  of  objection  signed  with  the  addition  of 
the  true  place  of  abode  was  sufficiesit  within 
the  meamng  of  the  Act,  or  whether  it  was  ner 
cessary,  to  constitute  a  valid  notice  of  objecUon, 
that  the  objector  should  add  the  place  of  abode 
as  it  appeared  on  the  list  of  voters.  Three  of 
file  Judges  of  tiie  court  of  Common  Pleas  were 
of  opinion  thai  the  description  by  the  true  place 
of  aoode  of  the  objector  was  sufficient,  con- 
trary to  the  opinion  of  the  rctmaining  Judge, 
who  held  the  description  must  be  Hhat  of  the 
same  place  of  abode  as  is  inserted  in  the  list  of 
voters.  The  jadgme&tof  tiie  eomt. was  tiisset- 
fiors  ghrtafttbat  ^is  notice  was  snffidenl^  and 
tfae  dieisioa  of  therevising  barrister  waa-thsBeby 
affirsaed.  The  esses  of  eight  other  pecsoss 
VBBS  tfssMiolidstfld  wkkthis  appesL 

Chatham, 
CoioUk  V.  Ooerseer^  cf  ChMikam, 
3l — ^In  tkis  eus  the  qnestion  ressrved  for  tke 
CDnsidenaian  of  the  Onirt  of  Appeal  was, 
whether  in  th^'  case  of  a  person  chmning^e 
right  terete  for  a  borough  by  reason  of  the 
occupatiMi  cffitf  house  as  tenant  the  foir  annual 
rent  was  the  proper  criterion  of  value,  without 
dedtietiw  theremmi  the  average  annual  ex- 
penae  of^landh>rdPs  repairs;  and  the  Comrt  of 
Common  Fleas  was  of  opinion  that  the  fair 
annual  rent  was  to  be  coneidrrod  as  the  dear 
youiy  value  within  the  meaning  of  the  statute 
2  Win^  4,  c.  45,  8.  27,  and  affirmed  the  de- 
cision of  tlie  revismg  barrister  to  that  effect. 
lliis  decision  disposed  of  the  cases  of  seventeen 
daixnantSy  which  were  consolidated  with  the 
abofvs. 


Boekester. 
ColvUle  V.  Toim  ClerJe  of  Rochester. 

4^— In  this  case  the  notice  of  objection  sent 
by  the  post  to  the  daimant  was  put  into  the 
post  by  ihid  objector  on  Saturday  the  23d 
August,  and  was  delivered  to  the  claimant  on 
Sunday  the  24th ;  and  it  was  objected  by  the 
claimant  before  the  revising  barrister,  that  the 
notice  bang  delivered  and  sensed  on  a  Sunday, 
such  delivery  and  service  was  altogether  void, 
of  which  opinion  was  tlie  revising  barrister, 
who  thereupon  disallowed  the  notice  of  ob- 
jection, and  retained  the  name  of  the  clidmant 
on  the  list  of  voters.  The  Court  of  Appeal, 
however,  diought  the  decision  wrong ;  that  the 
notice  of  objection  directed  by  this  statute  was 
notes  was  contended  by  the  respondent,  in 
the  nature  of  a  writ  or  process,  the  service 
whereof  is  prohibited  on  a  Sunday  by  the 
statute  29  Car.  2,  c.  7,  neither  was  it  pro- 
Infaited  by  the  R^istration  Act,  and  they 
tfasrefoiae  reversed  the  decision. 

The  effect  of  this  judgment  was  to  expunge 
the  name  of  the  daimant,  and  those  of  32 
other  persons  whose  cases  were  consolidated 
with  the  present; 

5car&oroti^A. 
Flounders  v^Donner.. 

5.--The  claimant  in  this  case  described  his 
qualification  to  vote  to  consist  of  two  houses^ 
but  in  the  column  of  his  notice  of  claim,  in 
which  the  situation  of  his  property  ought  to  be  ■ 
described,  he  inserted  the  number  of  one  of 
ih€  houses  in  the  street  in  which  it  was  situ- 
ated, but  neglected  to  insert  the  number  of  the 
oth€a;  house ;  and  whether  this  was  a  compli* 
ance  with  the  form  prescribed  by  the  6th  Vict 
c.  18.  Schedule  (B.),  No.  3,  was  the  question. 
The  revinng  barrister  held  the  notice  of  claim 
insuffid^,  and  that  the  claimant  was  not  enti* 
tied  to  have  bis  name  inserted  in  the  list ;  and 
we  think  this  decinon  right.  This  case  die* 
posed  of  the  claims  of  seven  other  individuals, 
which  arose  under  similar  circumstances,  and 
were  consolidated  with  this  ease* 
SaH^ry, 
mils  V.  Adey. 

a.-— This  case  proeseded  upon  a  statement  of 
Anilay  facts,  and  invahred  me  same  question 
Mitk  that  which  was  decided  by  the  court  of 
mpeai  in  the  case  of  the  borough  of  Dartmouth 
(Now  2);  and  three  of  the  judges  of  the  court 
who  heard  the. argument  in  this  case,  held  the 
notice  of  objection  to  be  insufficient,  whilst 
the  seme  judge  who  in  the  former  case  held 
the  notice  insufficient,  retdned  his  opinion. 
The  court  thoefore  affirmed  the  dedsion  of  tiie 
jsvinng  barrister,  that  the  name  of  the  aopel- 
lant,  and  tbe  names  of  five  other  indiviaudi 
whose  eases  were  consolidated  with  the  present, 
should  remain  expunged  from  the  list. 
Westminster, 
Bishop  n  Smedley,  Higb  Bailiff. 

Jr.— The  question  in  tMs  case  was,  whether 
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the  claimant,  James  Bishop,  had  been  duly 
rated  in  respect  of  the  premises  which  he  oc- 
cupied. 

Fhe  name  of  Bishop  did  not  appear  upon  the 
rate-book;  the  only  name  wnich  appeared 
there  was  that  of  tte  landlord,  John  Scott; 
and  there  appeared  upon  the  rate-book  to  be  a 
sum  of  3/.  2s.  6d.  to  be  still  unpaid  for  rates 
due  on  the  6th  April  preceding.  The  revising 
barrister  held  that  it  was  incumbent  on  the 
claimant  (the  occupier)  to  see  that  those  rates 
had  been  actually  paid  on  or  before  the  20th 
July ;  and  that  the  evidence  produced  by  him 
neither  showed  actual  payment,  nor  a  legal 
tender  of  the  amount  of  the  rate,  and  that  the 
claimant  was  therefore  not  entitled  to  vote ;  and 
we  were  of  the  same  opinion,  and  affirmed  his 
decision. 

Lincoln. 
Hitchens  v.  Brown, 
8. — The  objection  iri  this  case  was  taken  as 
to  the  sufficiency  of  the  description  of  the  quali- 
fication in  respect  of  which  the  claimant  had 
delivered  his  notice  of  claim.  He  had  described 
his  qualification  as  "  a  house.  No.  5(,  Much 
Lane,  St.  Peter-at-Arches,  and  previously  in 
the  occupation  of  a  house,  No.  21,  St.  Mary's 
Street,  in  the  parish  of  St.  Mary-le-Wigford, 
Lincoln."  The  revising  barrister  held  this  a 
sufficient  description  of  two  successive  occupa- 
tions, and  we  affirmed  his  decision,  with  costs. 

Loudon. 
Croucher  v.  Brovm. 

9. — The  respondent  in  this  case  claimed  the 
right  to  vote  in  the  election  of  members  for  the 
city  of  London,  as  a  freeman  of  the  city  of 
London,  and  liveryman  oL  the  Company  of 
Bakers.  It  was  objected  that  he  was  disquali- 
fied, inasmuch  as  he  had  been  admitted  free- 
man since  the  1st  March,  1831,  "otherwise 
than  in  respect  of  birth  or  servitude,"  which  it 
was  contended  was  a  disqualification  under  the 
2  Will.  4,  c.  45,  8.  32.  The  revising  barrister 
decided  that  the  prohibition  in  section  32  was 
confined  to  those  cases  in  which  the  claimant's 
right  to  vote  was  in  respect  of  his  being  a  bur- 
gess or  freeman  of  any  city  or  borough,  and 
did  not  extend  to  the  present  case,  where  the 
claimant's  right  to  vote  was  thaft  Crt  a  freeman 
and  liver3'man  of  the  city  of  London.  And  the 
Court  of  Appeal  held  this  to  be  the  proper 
construction  of  the  statute,  and  affirmed  the 
decision. 

Coogan  v.  Luckett, 

10. — ^The  question  raised  upon  this  case  was, 
whether  the  value  of  the  house  occupied  by  the 
appellant  was  sufficient  to  confer  the  rignt  to 
vote.  The  revising  barrister  decided  it  was  not 
sufficient,  statins  the  facts  upon  which  his  de- 
cision was  founded.  The  Court  of  Appeal  held 
this  not  to  be  a  question  of  law  upon  which 
they  had  authority  to  decide,  but  a  question  of 
fact  only,  for  the  decision  of  the  revising  bar- 
rister himself;  and  that,  at  all  events,  as  no- 
thing appeared  upon  the  statement  to  show  his 


decision  to  be  wrong,  it  must  be  held  In^tbem 
to  be  right,  and  the  court  accordmgly  affinaed 
the  same. 

Bushell  V.  Luckett. 

11.— Tlie  respondent  in  this  case  objected  to 
the  name  of  the  appellant  being  retadnedon  the 
list  of  voters  for  the  city  of  London.  The  re- 
vising barrister  expunged  the  name  of  the  ap- 
pellant upon  the  ground  that  he  had  not  been 
duly  rated,  as  to  which  he  reservfid  a  qaestioa 
for  the  Court  of  Appeal.  Bi*  Ihe  Coxai  of 
Appeal,  on  consideration  of  the  facts  stated  in 
the  case,  held  that  the  appellant  was  rated  duly 
in  a  rate  of  the  premises  made  in  September, 
1844,  and  that  such  rate  must  be  held  in  law 
to  continue  until  a  new  rate  was  made,  pob- 
libhed,  and  allowed,  and  that  the  objection 
therefore  did  not  exist,  and  reversed  the  dcd- 
sion  accordingly. 

Judson  V.  Luckett. 

12.— In  this  case  the  appellant  claimed  the 

right  to  vote  in  respect  of  a  qualification  which 

was  described  in  the  list  of  voters  as  "part  of 

I  a  house,'*  and  the  first  quesUon  reserved  for 

the  consideration  of  the  Court  of  Apprals  was, 

I  whether  such  description  was  suflBcient  in  pwnt 

I  of  law ;  and  we  held  that  it  was. 

I     The  next  question  reserved  for  us  was  as  to 

'  the  sufficiency  of  the  rating.    The  landlord's 

name  was  on  the  rate  with  the  house  opposite 

to  it,  and  the  appellant's  name  was  under  that 

of  the  landlord,  but  nothing  was  carried  out 

against  the  name  of  the  appellant,  nor  were  the 

two  names  coimected  by  a  bracket  or  olhenrise: 

but  it  appeared  to  us  that  a  rate  so  made  must 

be  construed  to  charge  the  appellant  in  respect 

'  of  the  premises  placed  opposite  the  landlcw's 

name,  and  as  the  revising  barrister  had  decided 

otherwise,  we  reversed  his  decision. 

Cooky.  Luckett. 
13. — ^The  question  in  this  case  turned  upon 
the  sufficiency  of  the  radng  of  the  defendant  to 
!  the  poor-rate  in  respect  of  the  hoase  in  his  oc- 
!  cupation,  which  formed  the  qoalificatian  of  his 
right  to  vote.    But  the  court  held  upon  the 
.facts  stated  in  the  case,  that    notwitnstand- 
i  ingthe  landlord  had  baiigained  to  pavtfae  poor- 
rate,  and  had  actually  paid  it,  yet  as  the  tenait's 
I  name  was  upon  the  poor-rate,  ho  must  be  taken 
'  to  have  been  bond  fide  called  upon,  and  ^d 
bond  fide  pay  the  poor-rate,  within  the  meaning 
I  of  the  75th  section  of  the  Registration  Act,  so 
as  to  answer  the  objection,  and.^thi^  cooit  re* 
versed  the  decision  of  the  rewiiigjl^arrister. 

Pariente  v. Luckett^* 
14. — In  this  case,  also,  the  question  turned 
upon  the  sufficiency  of  the  rating  of  the  appel- 
lant on  the  poor-rate.  The  revising  bamBtcr 
held  the  rating  to  be  insufficient,  but  referred 
the  (question  to  the  Court  of  AppeaL  Upon 
consideration  of  the  facts  stated  by  him,  that 
court  thought  the  name  of  the  appellant  did 
appear  on  the  rate  to  be  the  person  rated  for 
the  premises,  within  a  reasonanle  constructioa 
of  tnat  instrument,  or  that  at  all  events,  both 
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landlord  and  tenant  were  rated,  which  would 
be  sufficient,  and  reversed  the  decision  ac- 
cordingly. 

Luckett  V.  Knowles. 

15. — This  case  arose  upon  an  objection  made 
by  the  appellant  against  the  nanae  of  the  re- 
spondent beinff  retained  on  the  list  of  voters,  on 
tnc  ground  of  his  place  of  abode  inserted  in  the 
list  being  incorrect.  The  revising  barrister 
corrected  thenistake  by  inserting  the  true  place 
of  abode  of  dHi  claimant.  And  the  question 
reserved  for  our  determination  was,  whether 
the  revising  barrister  had  the  power  to  make 
that  amendment  under  the  40th  section  of  the 
Registration  Act.  And,  upon  consideration  of 
that  section,  we  were  of  opmion,  that  as  he  had 
the  power  of  inserting  the  true  place  of  abode, 
both  where  it  was  entirely  omitted,  and  also 
where  it  was  insufficiently  described  for  the 


purpose  of  being  identified,  the  present  case 
was  substantially  within  the  latter  branch  of 
the  provision.  The  decision  of  the  revising 
barrister  was  therefore  affirmed. 

Luckett  V.  Bright. 

16.—The  objection  raised  by  the  appellant 
against  the  name  cf  the  respondent  being  re- 
tained on  the  list  of  voters  for  the  city  of  Lon- 
don was,  that  he  was  not  the  occupier  of  the 
house  in  respect  of  which  he  claimed  the  right 
to  vote.  Tne  revising  barrister  retained  his 
name  on  the  list.  And  as  it  appeared  upon  the 
facts  stated,  that  the  respondent,  as  one  of  the 
joint  lessees  of  the  house,  had  the  right  to 
occupy  with  them,  and  as  there  is  nothing 
staled  to  show  the  revising  barrister  to  be  wrong 
in  his  decision  that  the  appellant  did  occupy, 
we  held  we  could  not  do  otherwise  than  affirm 
his  decision. 


Ill,  The  Cases  in  which  the  Court  of  Common  Pleas  have  ordered  costs  to  be  paid  to  the 
Respondents  and  the  amount  of  the  costs  taxed,  are  as  follow : 

£    s.    d. 
No.  3  in  Return   I. — Pruen,      Appellant       J 
Cox,         Respondent    S 
No.  1  in  Return  II. — Barton     Appellant 

Ashley     Respondent 
No.  *!  in  Return  II. — Bishop     Appellant 

Smedley,  Respondent    > 

No.  8  in  Return  II. — Hitchins  Appellant       ) 

Brown      Respondent    J 

(Signed)  N.  C.  Tikdal, 

Lord  Chief  Justice  of  the  Court  of  Common  Pleas  at  Westminster. 
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ANALYnCAL  DIGEST  OF  CASES. 

RBPORTBD   IN   ALL  THE   COURTS. 

&outt0  of  lEqutti). 
IV.  PLEADINGS, 

ABATEMENT. 

See  Creditor's  suit. 

ADMINISTRATOR. 

Sec  Parties,  3. 

AGENT. 

Sfcc  Parties,  11. 

AMENDMENT. 

66th  Order  of  1845. — ^A  second  order  to 
amend  cannot  be  obtained  as  of  course  after 
the  akkflwer  of  a  defendant,  though  other  de- 
fendants mar  not  have  answered.  Dvncombe 
V.  Levy,  32  L.  O*  177. 

ANSWER,   LAST. 

See  Dismissal,  2. 

ASSIGNEE. 

See  Parties^  6. 

CONTRIBUTION. 

See  Parties,  10. 

creditors'  suit. 
Petiium, — Abatement.  —  Where  the  plaintiff 
to  a  creditor's  suit  died,  the  court  allowed  an- 


other creditor,  who  had  been  reported  as  such, 
to  have  the  conduit  of  the  suit,  upon  petition, 
without  requiring  a  bill  of  renvor  or  a  supple- 
mental bill  to  be  filed.  Brmcn  v.  Lake,  32  L. 
O.  227. 

demurrer. 

A  defendant  served  with  a  copy  of  the  origi- 
nal bill  under  the  23rd  Order  of  August,  1841, 
did  not  enter  an  appearance.  At  the  hearing, 
leave  was  given  to  amend  the  bill,  by  adding 
parties ;  the  same  defendant  was  served  with  a 
copy  of  the  amended  bill,  and  thereupon  he 
appeared  and  demurred  :  Held,  on  motion,  that 
the  demurrer  of  the  defendant  in  the  stage  to 
which  the  cause  had  arrived,  was  irregular,  and 
must  be  taken  off  the  file.  Powell  V.  Cockerell, 
4  Hare,  565. 

Cases  cited  in  tbe  judgment :  Kitcbio  v.  Aylwin, 

15  Ves.  79 ;  Ellice  v.  Goodson,  3  Myl.  &  Cr. 

653;  Sidgier  v.  Tyte,  11  Vea.  20«. 

DISMISSAL. 

1.  H^Zipa/ion.  —  The  replication  mentioned 
in  the  111th  of  the  general  orders  of  Mav  1S45, 
means  a  replication  in  the  form  directed  in  the 
93td  of  such  orders,  and  therefore,  in  a  tran- 
sition case,  where  a  subpoena  to  rejoin  has  been 
served  prior  to  these  orders  coming  into  opera* 
tion:  Held,  that  publication  could  not  pass 
under  the  1 II th  order,  *'  without  rule  or  order," 
and  that  a  special  order  was  necessary. 

Upon  a  motion  to  dismiss,  umier  such  cir- 
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cimifitances,  the  eotirt  mH  (unlesfl  good  cauae 
be  shown)  order  that  publication  do  then  pass. 

Where  piior  to  l^e  orders  of  18i5« «  rq)1ica- 
tion  only  in  the  old  fovm  has  been  filed,  a  re-^ 
plication  in  the  new  form  mentioned  in  order 
93  may  be  regolarly  filed,  for  t&e  purpose  of 
putting  the  cause  at  issue,  but  secui,  whese  a 
subpoena  to  rejoin  has  been  served  prior  to 
these  new  orders.  fVheatl^  v.  Wheatlejf,  7 
Bea.677. 

Case  cited  in  the  judgmeni:  Spenoer  y.  AUsn, 
4  Hare,  455. 

i.  Last  anmoBT,  —  The  words  "last  of  tlie 
answers^  in  the  ll4th  Order  of  May,  1845, 
means  the  last  answer  of  any  one  of  several  de- 
fendants, so  that  the  right  of  one  defendant  to 
move  to  dismiss  for  want  of  prosecution  is  not 
delayed  by  his  co-defendanrs  neglect  to  an- 
swer. 

The  expressions  "  the  last  answer,'*  and  **the 
last  of  several  answers"  in  the  66th  Order, 
and  in  the  1 6th  Order,  Art.  33,  means  the  last 
of  the  several  answers  fil^d  by  several  defend- 
ants.   Dalton  V.  Hayter^  7  Bea.  5S7. 

3.  Cfmstrnctiofi  of  Orders  \A  and  \\^  of  May, \ 
1845.— The  times  of  vacation  must  be  reckoned ' 
in  computing  the  time  for  the  dismissal  of  a  | 
bill  for  want  of  prosecution  after  answer,  unless 
they  occur  within  the. time  allowed  for  except- 
ing to  the  answer.  Wiks  v.  Cooper,  32  L.  O. 
60. 

And  see  'Replication. 

EXC^>TI01I8. 

An  order  for  setting  down  exceptions  to  a 
report  of  insufficiency  in  an  answer,  if  served 
after,  though  on  the  same  day  as  an  order  to 
amend  and  for  defendant  to  answer  the  amend- 
ments and  exceptions  together,  is  irrecplar. 
Zulueta  V.  Ardmtin,  13^ni.  631.  See  1  Phillips, 
368. 

IMPBRTIKENCE. 

Vendor  and  purchaser,  —  Slpecific  perform" 
ance, — Before  answer  to  a  bill  for  specific  per- 
formance, the  plaintiff  obtained  an  order  of  re- 
ference as  to  title.  The  defendant,  under  a 
threat  of  attachment,  put  in  his  answer,  in 
which  he  alleged  that  one  of  the  conditions  of 
sale  was  framed  with  a  fraudulent  intent :  Held 
that  that  allegation  was  not  impertinent.  Emery 
V.  Pickering,  13  Sim,  583. 

INFANT. 

See  Parties,  W. 

INJUNCTION.  i  , 

Admission  in  answer^ — A  judgment  cieditor, 
who  had  obtained  possession  of  his  debtor's 
estates  under  an  elegit,  filed  a  bill,  after  the 
debtor's  death,  against  his  devisee,  claiming  to 
have  a  charge  on  the  estates,  under  *he  1  &  2 
Vict.  c.  110,  and  praying  to  hare  the  debt 
raised  and  paid  out  («  the  estates.  The  de- 
fendant, in  ner  answer,  claimed  the  estates,  not 
as  devisee,  bat  under  a  conveyance  executed 
by  the  debtor  in  his  lifetime.  The  plaintiff,  in 
stead  dl  smending  his  b'dl  filed  a  supplemental 
bill  Bgunet  the  defendant,  praying  that  the 


ceBV«yaiice  might  be  declared  fraodnlant  nd 
void  as  agaiAst  him,  and  also  that  an  ^fcbnent 
to  recover  possession  of  the  estates,  widdh  the 
defendant  had  brought  shorHv  before  she  pilt 
in  her  answer  to  the  origmaf  lAU,  migfat  be 
stayed.  The  answer  to  the  aapplGifMfltiJ  bifi 
admitted,  in  effect,  that  lihe  convevuce  was 
voluntary.  The  V.  G.  of  Eaglaiia  homtmr 
held,  that  as  that  admission  was  made  m  the 
answer  to  the  supplemental  bill,  it  w«b  nciin^ 
fident  to  soBtufi  the  in)aiKtioiu  ^-Pvicr  ▼. 
Constable,  13  Sun.  536.  'mI  .- 

JOINT-STOCK  COMPANY. 

A.  gave  a  bond  to  the  public  officer  of  a  JDiatr 
stock  company  (in  which  he  afterwards  became 
a  shareholdei^,  to  osecune  advances  made  to 
him  by  the  companj[.  The  bank  a&ecwardi 
suspended  their  business,  and  broogkt  an  ac- 
tion on  the  bond  in  the  name  of  tho  officer.  A» 
then  filed  a  bill  on  behalf  of  himaelf  aUwe^ 
against  the  ofiker  and  the  direeloa  of  liie  com- 
pany, praying  for  an  aeecMDi  of  the  dealings 
and  transactions  of  the  company  down  to  the 
time  when  their  business  ceased,  thatius  share 
of  the  capital  and  profits  might  be  ascertained, 
and  set-off  against  the  money  doA  on  the  bond, 
and  tibat  the  surplus  might  be  paidtolum: 
Held,  that  the  bill  prayed,  in  efleot,  for  a  disso- 
lution of  the  company,  and  thecefbre,  that  all 
the  shareholders  ought  to  h«pe  been  made 
parties  to  it.  Abraham  v.  Hamunf,  13  Sim. 
581 ;  see  Walworth  v.  HoU,  4  MyL  &  Cr.  619. 

&a»  Potties,  10;  Frovisional  Diteeiors. 

LIS   ^£NDEN8. 

S6eP«rtM<,4. 

iriajoiNDXR. 

The  bill  sought  to  charge  trustees  with  mis- 
management and  misapplication  of  the  trust 
estate.  The  answer  insisted  that  one  of  the 
two  co-plaintiffs  had  acquiesced.  The  court, 
upon  motion,  gave  leave  to  amend  by  making 
such*  co-plaintiff  a  defendant,  upon  payment  of 
the  costs  of  the  application,  anogiving  security 
for  the  costs  already  incurred.  'Hie  costs  of  the 
misjoinder  were  reserved  to  the  hearing.  Bather 
V.  Kearsley,  7  Bea.  545. 

NEXT  OF   KIN. 

See  Parties,  2. 

PARTNERSHIP. 

See  Joint-stock' Company. 
PABonas. 

1.  AstignmeniS  pendente  2Sfe.  ^^lot^r  cC  the 
plaintiffs,  who  had  an  equitable  hiterMt  oiiiy  in 
the  property  in  question,  moiigaged^lbar  inter- 
ests pending  the  suit:  Held,  at  the  hearing, 
that  the  mortgagee  was  a  necessary  party. 
Solomon  v.  Solomon,  13  Sim.  516. 

2.  Next  of  kin. — if,  inanadministratfon  suit 
instituted  by  the  next  of  kin  of  a  testator  at  Ihs 
death,  the  question  is,  whether  the  testator,  by 
the  words  "  my  next  of  kin,*  meajit  his  next 
of  kin  at  his  death  or  at  a  future  period,  not 
only  the  executor  but  rise  the  person  or  x>er. 
sons  who  may  by  possibility  be  ne^ct  of  ^km  at 
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that  perio4»  ought  to  be  made   defendanta. 
Urquhort  t.  Vr^^art,  13  San.  613. 

3.  Admimstration  ad  Utem,  —  A  court  of 
eauity  wifl  not  decree  a  general  account  and 
administrafion  of  aaeets^  in  a  «uit  in  which  the 
deceased  is  represented  by  an  administrator  ad 
fifm  merely.  Croft  y.  ffaiertutt,  Wcttertonr, 
Cr(fi,  13  Sim.  653. 

4.  lAs  pendens.  —  Observations  on  what  is 
termed  the  '*  sobstantifd  representation,"  in  a 
rait  of  ahsent  parties^  and  how  far  such  absent 
parties  are  bound. 

After  bin  filed  but  before  subpcena  served, 
the  defendant  assigned  the  subject  matter  of 
the  suit :  Held,  that  ^e  assignee  was  a  neces- 
sary party,  and  that  the  court  would,  if  neces- 
iaijr>  grant  an  injunction  to  restrain  any  further 
assigBiiient. 

Scheduled  creditors  to  a  creditor's  deed,  who 
were  not  parties  thereto,  held  not  necessary 
parties  tea  suit  by  a  subseouent  incumbitincer, 
tohavel^e  monies  out  of  tniich  it  was  intended 
to  pay  such  creditors  raised,  the  trustees  besng 
parties.  FwoeH  v.  Wrwht,  7  Bea.  444 ;  3ee 
Dakf  V.  Kelly,  4  Davis,  P.  C.  440. 

See  notes  on  this  caac^  p.  1^34,  ante. 

^.Assignee, — ^A  suit  was  instituted  by  the 
creditors'  and  official  assignee  of  a  bankrupt. 
The  crediton'  aasignee  dira  brfore  decree,  the 
offidal  assignee  (£ed  after  dBcroe,and  anew 
official  assignee  being  appointed,  his  name  was, 
on  motion,  substituted  under  the  6  Geo.  4,  c. 
16.  8.  67y  as  pUintiff  in  the  suit.  Man  y.  'Rick'- 
etU,  7xBea7^>4S4;  see  Mendham  y.  BMnien,  1 
Myl.  &  K.  217 ;  BmiAiri$ge  v.  Blair,  Younge, 
386;  Jdoydx.  Waring,  I  Coll.  536. 

6.  Trustees, — ^Twenty  years  ago,  27  persons 
conveyed  real  and  personal  estate  to  trustees  to 
sell,  and  to  divide  the  produce :  He/d,  that  a 
bill  might  be  filed  by  a  few«  on  behalf,  &c„ 
against  the  trustees,  to  make  them  account ; 
and  that  it  was  not  necessary  to  make  all  the 
persons  interested  parties  to  the  .suit.  Smart 
V.  Bradstoch,  7  Bea.  500. 

7.  Trttstee. — A,  by  will  bequeathed  a  sum  of 
stock  equally  between  B.  and  C.  B.  and  C.  by 
their  respective  wills  bequeathed  their  respective 
residuary  personal  estates  (which  included  their 
shares  of  the  stock)  among  tleir  children^  and 
appointed  exeoaton.  The  children  of  B,,  and 
some  of  die  children  of  C,  filed  their  biU 
against  the  executor  ^^.  to  recover  the  fund, 
making  the  executors  of  B,  and  C.^  and  the  rest 
of  the  children  of  C  parties :  HeH  that  al* 
though  the  smt  was  mukilarious,  yet  as  it  had 
been  hr^ugfatto  a  hearing,  and  it  was  not  open 
to  the  oty^lon  of  misjoinder^  the  court  might, 
if  it  thougK  pro|>ex:^  make  a  decree  for  the  ac- 
counts and  inquiries  pceparatory  to  the  distii- 
bution  of  the  fund. 

That  notwithstanding  the  bill  alleged  that 
the  eatate  of  B.  was  fullv  administered*  and 
that  the  parties  beneficiaUy  int^ested  in  the 
estate;  were  parties  to  the  smty  yet  the  executor 
of  B.  was  a  party  against  whom  direct  relief 
was  in  au'bstance  prayed,  and  he  was  not  there- 
fore a  party  to  be  aerved  with  a  copy  of  the 
bin,  within  the  2ard  order  of  AugnaV  ^8^^ 
PotceUr.  Cockeretl,  4  Hare,  557. 


Case  cited  in  the  jadgmsnt :  Benson  v«  Head* 
field,  4  Hare,  32. 

B,  TVuf/ee.^^  Suit  again  A  tmstees,  aUegiog 
4>reaches  of  trust,  by  omitting  to  make  repairs, 
and  to  provide  a  fiind  for  the  renewal  of  leases, 
as  directed  by  the  wiU.  The  widow  of  the 
testator  (who  was  tenant  for  life  under  the 
will),  and  two  others,  were  the  trustees.  The 
widow  married  again,  and  afterwards  died, 
leaving  her  husband  surviving,  and  leaving 
asaeta  of  her  separate  estate :  Held^  that  as 
there  were  assete  of  the  widow,  which  under 
the  circumstances  of  this  case,  were  or  might 
be  liable  to  tl&e  trust,  it  was  not  a  case  in  which 
the  plaintiff  could,  under  the  32nd  Order  of 
Auffust,  1841,  proceed  against  the  other  trustees 
and  the  husband  of  the  testator's  widow,  with- 
out making  a  personal  representative  of  the 
widow  a  party;  and  that  the  defect  was  not 
removed  by  the  widver  of  any  relief  ag^nst  the 
assete  of  the  widow,  or  against  all  the  trustees^ 
in  respect  of  breaches  of  trust  before  the  mar- 
riage of  the  widow.  Shipton  v.  Rawlins,  4 
Hare,  619. 
Cases  cited  in  the  judgmeot :  SymoadsT,  Walker, 

5  Swaost.  75;   Hunch  v.  Cock«n^  8  &tm. 

231. 

0.  Costs. — An  adverse  decree  made  in  the 
abaence  of  some  of  a  class,  the  point  not  being 
considered  to  be  one  of  difficulty. 

Costo  of  an  administration  snit  directed  to 
be  pud  tateably  out  of  the  real  and  personal 
estate.  Bumwtt  ▼.  /b«<«r,  7  Bea.  540;  sec 
Eyre  v*  Marsden,  2  Keen,  564;  4  Myl.  &  Or. 
231. 

10.  Provisional  directors. — Contrilmtion, — 
One  of  dws  provisional  directors  of  a  prmected 
rattway  company  (which  was  not  carried  into 
execution)  was  sued  by  the  engineer  for  ser- 
vices performed  in  surveying  the  fine  of  the 
proposed  ndhvay ;  and  judgment  was  recovered 
agamtt  him  in  tnat  action. 

Uport  a  Ii51  filed  by  him  against  his  co-di- 
rectors for  cofrtribution,  it  being  objected  that 
the  suit  ought  to  have  been  for  the  general  ad- 
ministration of  the  partnership  affairs :  Held, 
that  the  suit  was  properly  framed. 

The  test  of  liability  to  contribution  is  liabiTity 
to  the  plamtwr  at  law,  xind  not  the  holding  of 
shares  in  the  projected  railway. 

The  nmount  of  the  contribution  of  each  di- 
rector is  to  be  ascertained  by  dividing  the  total 
loss  by  the  uumber  of  directors  who  consented 
to  act ;  and  not  by  dividing  it  by  the  number 
of  those  who  were  named  as  directors  in  the 
prospectus ;  nor  by  refiBrence  to  the  number  of 
shares  subscribed  for  by  each  director. 

The  plaintiff  hssriug  released  one  of  the  di- 
rectors in  order  to  render  him  a  competent 
witness  on  the  trial  at  law  :  Held,  that  if  such 
release  were  a  propw  Mt  to  be  done  in  further- 
ance of  the  defence  of  the  action,  his  shaxe  of 
the  loss  is  to  be  borne  equally  by  all  pfurtiea 
ha;ving  the  benefit  of  die  defence  at  law,  and 
inquiries  were  directed  as  to  that  point.  ^ 

A  person  who  originally  is  named  In  the 
prospectus  as  a  directoi^  and  after  ratifies  and 
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consents  to  his  appointment  as  such,  u  liable 
on  the  intermediate  contracts  entered  into  by 
his  co-directors.  Lefroy  v.  Gore,  1  J.  &  L. 
571. 

Cnses  cited  in  the  judgment :  Singard  v.  Bromlev, 

1  V.  &  n.  114;  Deering  t.  Earl  of  Wincliil- 

sea,  1  Cox,  521. 

11.  Affidamt. — Agent. — ^A  suit  had  been  in- 
stituted by  a  purchaser  from  a  mortgagee 
against  the  mortgagor,  for  a  declaration  of  his 
rights,  and  upon  the  ajiplication  of  the  plaintiff, 
an  order  bad  been  made  for  a  receiver.  Pend- 
ing this  order,  but  before  the  appointment  of 
the  receiver,  the  plaintiff  proceeded  to  cut  down 
underwood,  and  to  exercise  other  acts  of  owner- 
ship. One  of  the  defendants,  the  affcnt  of  the 
mortgagor,  Twho  was  himself  abroad,  and  had 
not  been  8er\'ed  with  the  subpoena,)  without 
proving  any  authority  for  doing  so,  appUed, 
upon  affidavit  merelv,  for  an  injunction.  The 
motion  was  refused,  upon  the  grounds,  that 
the  defendant,  though  agent,  had  no  interest  in 
the  estate,  and  might  have  filed  a  bill  for  his 
principal,  upon  which  to  found  the  application. 
Hunter  v.  NockolJs,  32  L.  O.  36. 

12.  Infant.  —  Decree.— Where  a  decree  has 
been  obtained  in  a  suit  to  which  an  infant  is  a 
party  defendant,  without  the  concurrence  of 
such  infant,  after  ©he  has  attained  21,  the  court 
will  allow  her  to  put  in  a  further  answer  and  to 
have  the  cause  reheard. 

An  infant  applying  on  coming  of  age  to  put 
in  a  further  answer  must,  if  the  suit  is  properly 
constituted,  pay  the  costs  of  the  application. 
Snow  V.  Cole,  32  L.  O.  61. 

13.  Vendor  and  purchaser. ^-MiN  a  contract 
for  sale  of  an  estate,  the  wife  of  the  vendor  ob- 
tained possession  of  several  of  the  deeds  relat- 
ing to  the  title,  which  she  refused  to  part  with, 
on  the  ground  that  she  had  some  claim  upon 
the  property,  in  consequence  of  which,  as  was 
alleged,  the  purchase  could  not  be  completed  : 
Held,  that  she  was  improperly  made  a  party  to 
a  bill  for  specific  performance.  Muston  v. 
Bradshaw,  32  L.  O.  105. 

PRO   CONFESSO. 

Construction  of  Orders  77  and  79  of  May, 
1845.— Where  a  defendant  has  not  put  in  his 
answer  in  due  time,  under  the  77th  of  the  Orders 
of  May,  1854,  and  the  plaintiff  has  given  the 
notice  required  by  the  79th  of  those  orders,  the 
court  ^yill  order  the  clerk  of  the  records  to  at- 
tend with  the  bill  for  the  purpose  of  its  being 
taken  j^ro  confesso,  although  a  writ  of  attach*- 
ment  may  not  have  been  issued.  32  L.  O. 
177. 

PROVISIONAL  DIRECTORS. 

See  Parties,  10. 

REPLICATION. 

Dismissal  of  bill.  —  Upon  motion  by  one  of 
several  defendants  to  dismiss  the  bill  under  the 
ist  article  of  the  IHth  Order  of  May,  1945, 
the  order  to  dismiss  will  not  be  refused  merely 
on  the  ground  that  other  defendants  have  not 
answered,  without  showing  sufficient  cause  for 


the  delay  in  geidng  in  the  answertyf  such  other 
defendants. 

The  court  will  not,  as  of  coone,  or  except  in 
cases  of  necessity,  give  the  plaintiff  leave,  under 
the  reservation  of  the  93rd  Order  of  May,  1845, 
to  file  more  than  one  replication  in  the  same 
cause. 

The  exclusion  of  the  lame  of  vacation  from  the 
computation  of  time  for  filing  replications  in 
the  4th  article  of  the  14th  Order  of  May,  1845, 
does  not  apply  to  the  time  for  filing  i1i|incation8 
generally,  but  only  to  the  time  fof  iBmg  repli- 
cations under  the  exigency  of  the  41st  article  of 
the  16th  Order  of  May,  1845. 

Where  a  plaintiff  had  by  mistake  submitted 
to  an  order  limiting  him  to  a  time  for  filing  his 
replication  as  against  some  defendants,  tbs 
court  refused,  on  a  motion,  ex  parte,  to  give 
him  liberty  to  file  another  replication  a^|[^nst 
the  other  defendants,  but  permitted  bun  to 
move,  on  notice,  for  leave  to  withdraw  the 
replication,  of  that  publication  might  be  en* 
larged.     Stinton  v.  Taylor,  4  Hare,  COS. 

And  see  Dismissal,  1. 

TRUSTEES. 

See  Parties,  6,  7,  8. 

VENDOR   AND   PURCHASER. 

See  Parties,  13;  Impertinence. 


V.  EVIDENCE. 

ADMISglONB. 

The  Irish  society  held  to  be  tmstees  for  pub- 
lic purposes,  and  not  accountable  to  the  com- 
panies of  London,  notwithstanding  the  latter 
were,  after  providing  for  the  public  objects,  en- 
titled to  the  surplus  revenues  of  the  estates 
vested  in  the  former. 

After  some  negotiation,  an  agreement  was 
entered  into  betw*een  King  James  I.,  and  the 
city  of  London,  for  the  grant  by  the  former  to 
the  latter  of  a  large  tract  of  land  in  Ireland,  to 
be  colonized  by  £nglish.      It  was   stipulated 
that  20,000/.,  should  be  advanced  to  be  ex- 
pended in  the  undertaking,  that  certain  houses 
should  be  built,  &c.    The  city  compulsorily 
levied  the  amount  upon  the  city  companies. 
In  1613,  King  James  granted  a  charter  creat- 
ing a  corporation  (the  Irish  Societv,)  the  mem- 
bers of  wnich  were  to  be  appointea  by  the  city, 
for  the  management  of  the  plantation,  to  whom 
the  land  was  thereby  granted,  but.  no    trusts 
were  declared.    ITie  piincipal  part  of  the  lands 
were  afterwards  divided  in  severalty  between 
the  companies,  but  the  town  lands,  fishings, 
&c.,  were  retained  by  the  Irish  Society,  who, 
after  applying  a  considerable  portion  towards 
public  purposes,  such  as  building  churches, 
schools,  &c.,  divided  the  residue  amongst  the 
companies.   The  Irish  Society  having  annually 
divided  a  considerable  sum  amongst  its  mem- 
bers, and  made  large  expenditures  in   tavern 
expences,    and  in  other  modes  which   were 
objected  to,  a  bill  was  filed  by  one  of  the  com- 
panies against  the  society,  the  city  pi  Liomkn, 
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and  the  Attorney-Genexal,  to  correct  the  b1« 
leged  abuses ;  but  it  was  held^  that  the  powers 
^nted  to  the  soeiety-,  and  the  trusts  reposed 
m  them  were,  in  part>  of  a  general  and  public 
nature,  independent  of  the  private  benefit  of 
the  companies ;  that  the  companies,  though  in- 
terested in  any  surplus  which  might  remain 
after  the  general  purposes  were  answered,  were 
not  entiUed  to  control  the  exercise  of  the 
powers  givei^  for  general  and  public  purposes ; 
andtbat  the  court  had  not  jurisdiction,  upon 
the  applicalidn  of  the  companies,  to  determioe 
upon  the  propriety  of  the  expenditure  made, 
though  the  discretion  might  be  controlled  else- 
where and  in  another  manner.  The  bill  was 
dismissed  with  costs. 

Allegations  and  admissions,  used  for  the 
purpose  of  defence  against  attempted  extortion, 
under  the  form  of  legal  proceedings,  or  for  the ,  .    ^ 

purpose  of  obtaining  justice  irregularly  when  i  riage  ma)r  have  been  solemnized  abroad ;  unless 
regularly  it  could  not  be  had,  ought  not  to  be  evidence  is  produced  to  show  that  a  certificate 
osed  as  evidence  of  the  rights  of  the  parties.  ^^  ^^^  register  could  not  be  obtained.  Jope  v. 
Held,  consequently,  that  allegations  and  ad-  Scarce,  32  L.  O.  252 


34^ 

tions  taken  in  another  cause  between  the  same 
parties  is  not  irregular  because  obtained  before 
the  depositions  are  published  in  both  causes. 
Sourton  v.  Marriott,  32  L.  O.  276. 
And  see  Suppressing  Depositions* 

BXECUTOR,  EXAMINATION  OF. 

If,  in  answer  to  a  claim  made  in  an  adminis* 
tration  suit  by  a  cestui  que  trust,  the  executor 
pleads  payment,  the  cestui  que  trust  cannot  ex- 
amine the  executor  upon  interrogatories  to 
prove  notice  of  the  trust.  Ford  v.  Bryant,  31 
L.  O.  576. 

MARRIAGE   CERTIFICATE. 

On  an  application  for  payment  out  of  court 
of  a  fund  bebnging  to  a  married  woman,  the 
court  will  not  (Sspense  with  the  production  of 
a  register  of  the  marriage,  although  the  mar- 


missiond  made  in  the  course  of  arbitrary  pro- 
ceedings against  parties  in  the  star  chamber, 
and  in  a  treaty  for  compromise  which  arose 
out  of  the  sentence,  and  in  the  proceedings 
which  took  place  before  the  House  of  Ck)ra- 
mons  in  an  attempt  to  obtain  relief  from  the 
oppression  of  that  court,  could  not  in  any  way 
influence  the  judgment  of  a  court  of  equity. 
The  Skinners^  Company  v.  The  Irish  Society, 
7  Bea.  593. 

CERTIPIGATfi   OF  MTARRIAGB. 

See  Marriage. 

CREDIT  OF  WITNESS. 


PRIVILEGED   COMMUNICATIONS. 

1.  A.  was  employed  by  the  attorney  of  the 
plaintiff  in  an  action  to  collect  evidence  for  the 
plaintiff.  Held,  that  although  A.  was  not  an. 
attomej,  the  communications  made  by  him  to 
the  plaintiff  and  his  attorney,  relating  to  the 
evidence,  were  privileged.  Steele  v.  Stewart, 
13  Sim.  533.  See  Bunbury  v.  Buabury,  2 
Beav.  173. 

Cats* cited  in  the  judgment :  Hughes  v.  Bid- 
du1ph,4  Ru8s.  190. 

2.  Letters  written  by  a  defendant,  after  the 
institution  of  the  sui^  to  an  unprofessional 


Though  it  is  the  more  usual  and  regular  ag«nt  abroad,  "confidentially  and  in  reference 


course  to  file  articles  or  objections  to  the  credit 
of  a  witness  previous  to  applying  for  leave  to 
exhibit  interrogatories  for  the  examination  of 
witnesses  in  support  of  such  articles,  still  a 
simultaneous  motion  for  leave  to  file  articles 
and  exhibit  the  interrogatories  is  not  irregular. 
Previous  to  a  cause  being  at  issue,  the  plain- 
tiff's solicitor  prevailed  on  A.B.  to  make  a  vo- 
luntary affidavit,  not  required  by  the  proceed- 
ings iu  the  cause.  A.n,  was  afterwards  ex- 
amined as  a  witness  on  behalf  of  the  defendant, 
and  was  cross-examined  by  the  plaintiff;  her 
affidavit  and  depositions  were  contradictory, 
but  the  affida\it  was  not  produced  to  her  at  the 
time  of  her  examination.  Upon  an  application 
by  the  plaintiff  to  file  articles  and  examine  wit* 
nesses  to  discredit  A.  B.  H^ld,  that  though 
the  conduct  of  the  plaintiff's  solicitor  had  been 
highly  hbffroper,  still  the  motion  ought  to  be 
granted,  leave  being  given  to  the  de^ndant  to 
examine  witnesses  to  support  her  credit,  and 
as  to  the  circumstances  under  which  the  affi- 
davit  had  been  sworn.  Harvey  v.  Mount,  7 
Bea.  517- 

Cases  cited  in  the  judgment:  Parcel  v.  H*Na- 

mnn,  8  Ves.  324 ;  Wood  v.  HammertoD,  9 

Ve».  145. 

DBP08ITI0N8. 

An  oviUar  to  read  iir  one  cause  the  deposi- 


to  the  defence  of  the  defendant  to  this  suit.'*^ 
Held,  not  privileged.  Kerr  v.  Gillespie,  7  Bea. 
572. 

PRODUCTION   OF    DOCUMBNTB. 

1.  It  is  no  answer  to  a  motion  for  production 
of  documents  in  the  custody  of  a  defendant, 
that  the^  tend  to  support  an  indictment  pend- 
ing agamst  the  defendant  for  perjury  commit- 
ted in  the  cause.  Ricey,  Gordon,  13  Sim. 
580. 

2.  A  defendant,  in  his  answer,  admitted  the 
possession  of  documents  relating  to  the  matters 
in  the  bill,  except  the  question  whether  A,  sur- 
vived B,,  which  was  the  question  upon  which, 
the  plaintiff's  title  depended.  Held,  that  he  was 
not  entitled  to  have  the  documents  produced. 
Edwards  v.  Jones,  13  S?m.  632. 

3.  A  defendant  admitted  the  possession  of 
documents,  but  stated  that  they  were  all  pre- 
pared and  made  since  the  dispute  arose,  in  con- 
templation of  the  litigation  of  that  dispute,  and 
her  defence  against  the  plaintiff's  claim ;  but 
she  did  not  connect  them  with  her  professional 
advisers.  Held,  that  they  were  not  privileged, 
and  ought  to  be  produced. 

A  bill  was  filed,  insisting  on  a  partition  al- 
ready made  between  the  plaintiff  ana  defendant, 
who  were  tenants  in  common.  The  bUl  con- 
tiuned  an  alternative  prayer  for  a  partition  un- 
der the  court.    The  defendant  insisted  on  the 
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inntlidity  oF  the  partition,  t  admitted  the 
possession  of  documents  showing  the  manner 
in  which  she  had  since  dealt  with  her  share  of 
tiie  property.  Held,  that  the  plaintiff  had  an 
interest  in  them,  if  it  were  only  for  the  pmpose 
of  ascertaining  who  were  tenants  ia  common 
with  him.  Maden  v.  Veevers,  7  Bea.  489..  See 
5  Bea.  509. 

4.  The  17th  Order  of  Augnst,  1841,  was  in. 
tended  to  anply  to  caseft  in  which  there  are  se- 
veral defenaants  answering,  separately* 

The  only  two  defendants  required  to  answer 
joined  in  one  answer.  It  was  found  insuffi- 
cient, and  the  plaintiff  ohtained  an  order  to 
amezid,  and  that  the  defendanta  might  answer 
the  exceptiona  and  amendments  Isgether. 
Some  of  ^e  original  interrogatories  were  aU 
tered  and  new  ones  added ;.  hut  the  note,  to  the 
amended  bill  required  the  defendanta  to  answer 
ail  the  interrogatories,  without  excepting  those 
previooslj  answered.  He/i,  that  there  was  no 
UTCgulanty. 

A  plaintiff,  unless  he  specifically  offers  to  do 
so  by  the  bill,  or  is  required  to  do  so  by.  a 
cross -bill,  is  not  bound  to  produce,  previous  to 
the  defendant  being  compelled  to  put  in  ids  an- 
swer, documents  admitted  to  be  in  his  (the 
plaintiff's)  possession,  and  alleged  as  proving 
his  case,    bate  v.  Bate,  7  Bea.  528. 

Cases  cited  in  the  judgment:  Princess  ofWides 
▼  .  Lord  Liverpool,  1  Stvan.  114,  580 ;  and  3 
Svran.  567 ;  and  1  Wila.  C.  C.  113 ;  imd  2  Ibid 
29;  and  see  Jaoksoa  v.  Sedgwick,  2.  WiU. 
C.  C.  167 ;  Taylor  v.  Hemming,  4  Bea.  f  35 ; 
Shepherd  v.  Mocria,  1  Bea.  175. 

&•  A  defendant  havinfj'  bv  his  answer  ad- 
mitted that  a  deed  was  m  nls  poswseion  or 
power,  believing  aft  the  time  that  it  was  ia  the 
possession  of  his  solicitor,  but  which  proved 
not  to  be  the  case :  Held,  that  an  affidavit  could 
not  be  received  to  show  his  nristake,  and  that 
the  usual  order  must  be  made  for  its  produc- 
tion.    Carter  ▼.  Mbett9, 33  L.  O.  302. 

6.  An  order  to  produce  documents  before  the 
Master  continues  in  force,  although  a  subse- 
quent order  may  have  been  made  giving  liberty 
to  inspect  them  at  the  office  of  a  solicitor. 
Whicker  v.  Hume,  32  L.  O.  202. 

auppRBSBnvo  dspositions. 

Commissioners  for  the  examination  of  wit- 
nesses, employed  as  their  engrossing  clerk,  on 
the  execution  of  the  commission,  one  who, 
little  more  than  three  months  previously,  had 
been  a  clerk  to  the  solicitor  of  the  plaintiff  iti 
the  cause :  Held,  that  such  previous  employe 
ment  was  no  (Msqualification  for  the  office  of 
engrosaing  clerk ;  and  such  appointment  was 
no  ground  for  suppressing  the  deposiHons. 

lue  court  refused  to  suppress  oepositions  on 
a  ground  of  objection  to  i^ich  the  attention  of 
the  eomnnssionershadnot  been  called,-^where 
a  different  objection  had  been  made  before 
them,  and  had^ieen  properly  overruled.  IVood 
T,  F)neeman,  4  Hare,  552. 

BeeCredkofWiineee. 
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BONUS  TO  8OLXCIT0B«-^CaiLJ»l«ttTT. 

Tkeemirtwmma  M$9rt9kt  sMT^ei^fee 
em  ofrmMntto  eMom  a  mHtif^ ,  fmt  ^  m 
fimdt&berwmmnd  h^mm,  e^eommkmm 
bp  «M»  ofbmufar  M$  I»mMs  «n^  re. 

8pQn$imity. 

This  was  an  appeal  froiA  the  Vice-Chan- 
cdlorofSnglaBd.  The  defendant,  Mai|punet 
Brennan,  was  entitled  to  certain  funds  in  coui^ 
to  obtain  which  it  became  necessary  to  take  out 
certain  letters  of  administration.  &ing  unable 
to  provide  the  sureties  required  by  the  prenK 
gative  court,  the  defendant  applied  to  a  solicitor 
(practising  in  Ireland,)  who  entered^  "widi 
another  individual,  into  the  usud  bonds,  pro- 
cured the  letters  of  administration  to  be  granted 
to  the  defendant,  and  the  fund  in  court  to  be 
subsequently  transferred  into  her  name.  Hike, 
bill  was  fifed  to  restrain  the  defendant  fram 
selMng  out  the  said  fund,,  and  also  to  enibvce 
the  specific  performance  of  an  agreement 
whereby  the  defendant  undertook  and  eon- 
sented  that  her  said  solicitor  shouNF"  retain  for 
the  space  ol  mx  yean  out  of  aaeh  of  &e  esdd 
funds  as  should  be  recovered,  sofident  ta  ia« 
demnif^r  himself  and  his  co-sorel^  agamst  any 
loss  which  they  might  incur  from  having  en- 
tered into  Ae  above«menth>ned  bonds;  and 
further  to  p9f  to  her  said  solicitor,  M  a  bmrni 
or  consideration  and  exclusive  of  die  law  oobCb, 
the  sum  of  lOf.  per  cent,  on  such  sum  or  soma 
of  money  as  might  actually  be  recovered  and 
realised  out  of  the  said  fund.  Tht  bill  also 
prayed  that  the  plaintiff  might  be  declared  Co 
nave  a  Gen  on  the  fund  for  costs,  and  a  suitable 
remuneration  for  the  saic^  solicitor's  trouble;, 
if  he  waa  not  entitled  to  the  above  commission. 
To  this  bill  the  Vice-chancellor  had  allowed  a 
general  demurrer. 

Mi*.  James  Parker  tjid  Mr,  Kennwn  sabmit- 
ted  on  behalf  of  the  plaintiff,  that  the  doctrine 
of  champerty  could  not  apply  to  the  present 
transaction^  inasmuch  as  the  fund  in  question 
waanotthe  subject  of  litigation  at  the  time  of 
making  the  agreement.  Co.  Litt  Chan^^eriy, 
At  all  events,  the  alternative  part  of  the  prayer 
in  the  bill  for  a  suitable  renmnenElioii*4Ba  coats 
would  be  decreed. 

The  liorrf  Ohancelhr,  without  hearing  Mr. 
Romilly  and  Mr.  Biid,  who  appeared  ia  sup- 
port of  the  demurrer,  said  that  he  had  never 
seen  a  case  which  exhibited  such  an  utter  ^vant 
of  equity.  Not  onljr  was  the  unfortunate  de- 
fendant to  have  such  part  of  the  fund  as  ber 
solicitor  should  think  proper  tied  up  for  six 
years,  but  also  to jdhnrhim  lOl.  per  cent,  on  tbe 
amount  to  bazecovered,  exeUuive  of  hia  law 
costs.    It  was  most  unfortunate  that  each  an 
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agnemeDt  had  erw  hesji  putpared,  and  he 
should  luye  beep  miKli  Buxpriaed  if  tlie  Tice- 
Chancellor  had  hesitated  long  ia  allowing  this 
demnzpar* 

Appeal  dismissed  with  costs» 

IMlf  €mtL 
Pnmrr.  Wrighti    Jmlj  ]3>  1846. 

AMBNSiHQ  VQTiem  OW  MOTION^— C08T8. 

ff  a  moUrn  ^^tand$  over  to  amend  ike  noUce, 
and  inetead  ,^f  amendinf,  a  new  motion  is 
mode,  the  coste  </  the  firet  motion  will  be 
gmem  npee^the  heo^in^  ^the  seeond, 

^  Iv  this  case  Mr.  Wright  oiigiaally  moved  to 
dinnias  for  want  of  prosecution, 

Mr.  Taylor  oljected,  that  tha  cauae  was 
abated  from  the  deaths  of  some  of  the  parties, 
on  which  the  motion  stood  over,  leare  being 
given  to  amend  the  notice. 

Instead,  however,  of  doing  that»  a  new  mo- 
tion was  made,  that  the  suit  might  be  renewed 
within  a  limited  time  or  the  bill  dismissed. 

Mr.  Taylor  then  asked  for  the  costs  of  the 
former  motion. 

Mr.  Wright  urged,  that  they  should  be  coats 
in  the  cause,  for  when  the  first  motion  was 
made'  the  defendants  were  wholly  ignorant  of 
the  abatement. 

But  Lord  Longdate,  on  finding  that  the  for- 
mer motion  stood  over,  said,  he  considered  it 
to  be  on  lyyw,  and  gnva  the  costs  as  of  an 
abandoned  motion-  - 

i^  re  WUeon,    July  6, 1846. 

aUBSTZTUTAO   SSftVICS. 

Before  the  court  will  direct  service  at  a  man*s 
ojfiee  to  begoodeervieeon  kirn,  it  m»^  have 
ornmofroef  tk&t  he  is  carrying  on  comrnu- 
nieaiton  with  the  office, 

Mr.  KSndersleg  moved  to  substitute  service 
at  the  office  of  a  solicitor  for  personal  service 
upon  him,  on  an  affidavit  stating  only  that  the 
clerks  at  the  office  stated  that  they  did  not 
know  wbere  to  find  him. 

But  Lord  Longdate  held,  that  this  was  not 
enough.  It  was  necessary  for  the  deponent  to 
atate  that  from  circumstances  coming  to  his 
knowledge,  he  believes  that  the  persons  at  the 
office  were  carrying  on  communication  with 
the  aoBcitor,  and  that  communications  left  there 
would  reach  him. 


'FlA^lancf Ilex  of  OFtiglatilr. 
Attomeg-General  v.  Wakemom^    July  6,  1846. 
Biij[«,  Auwfiramwtrr  ov.*-€OK8TRvcTioif  of 

gnP»B»  6a  AND  69  <^  MAT  1846. 

Wk&e  the  Attomeg-Generdl  is  the  plaintif 
in  a  suit,  it  is  smfieient  that  the  affidamt 
rsfpifod  by  the  ISftM  Order,  to  &md  a 
special  oflytfeatfam  to  assend,  siomld  be 
made  bm  tSf  soXkitor^  audit  mmt  be  made 
to  the  Master. 


In  this  case,  which  was  an  information  on 
the  part  of  the  Attorney- General,  it  became 
necessary  to  amend  by  a  special  application 
under  the  68th  Order  of  May,  1845,  Dy  which 
an  affidavit  ia  required,  showing  that  the  matter 
of  the  proposed  amendment  is  material,  and 
could  not,  with  reasonable  diligence,  have  been 
sooner  introduced  into  the  bill,  it  being  also 
required  by  the  69th  of  the  same  orders,  that 
the  affidavit  referred  to  in  Order  68,  should  be 
made  b^  the  plaintiff  and  his  solicitor^  or  by 
the  sohcitor  alone,  in  case  the  plaintiff,  from 
being  abroad  or  otherwise,  is  unable  to  join 
them. 

Mr.  Anderdon  now  moved  for  a  special  order 
to  amend,  contending,  that  as  there  was  no 
plaintiff  who  could  comply  with  the  reouisiiions 
of  tiie  order,  it  was  not  a  case  in  which  the 
application  could  be  made  to  the  Master,  ac- 
cording tathe  20th  Order  of  1833. 

Mr.  Bet  hell,  contr^  said,  that  where  there 
was  no  plaintiff  who  could  make  the  affidavit 
reqmred  by  the  68th  Order,  it  must  be  made 
by  the  solicitor  alone.  It  had  also  bean  de- 
termined in  Christ* s  Hospital  v.  Grainger,  10 
Jur.  37,  that  the  application  must  be  made  to 
the  Master. 

The  Vice- Chancellor  said,  that  if  the  orders 
did  not  apply  to  the  case  where  there  was  no 
plaintifi^  tnen  they  must  be  put  out  of  con- 
sideration ;  but  his  Honour  considered  it  de- 
termined bv  the  case  of  Christ^ s  Hospital  v. 
Grainier,  tnat  where,  the  plaintiff  could  not 
make  the  required  affidavit.  It  might  be  made 
by  his  solicitor,  and  he  dismissed  the  motion 
with  costs. 


Cawmon  $U»<. 
Doe  V.  Roe.     Trinity  Term,  1846. 

JVOOMENT  AGAINST  THE  CASUAL  EJBCTOB 
— 8UFFICXSNCY  OF   AFFIDAVIT. 

On  a  motion  for  judgment  against  the  casual 
eiector  in  ejectment  it  is  sufficient  if  the  affi^ 
davit  of  the  service  of  the  declaration,  Sfc, 
contain  the  initials  ^  tenant  in  possession's 
christian  names, 

Talfourd,  Sergeant,  moved  the  court  for 
judgment  in  this  case  againat  the  eaanal  ejector. 
It  appeared  that  the  affidavit  of  the  service  of 
the  oeclaFation  and  the  notice  only  stated  tha 
initials  of  the  christian  name  and  the  surname 
of  the  tanaat  in  possession,  and  did  v>i  set  out 
the  dtfistian  names  in  full.  This,  it  was  sub- 
mitted, would  not  affect  the  i^pUcation,  as  in 
many  cases  it  was  next  to  impossible  to  find 
out  the  christian  names  of  parties  to  actiona 
of  eiectment. 

By  the  Court.  We  thii^  the  rule  ought  to 
be  inade  absolute. 

Bttle  absolute. 


NOTES  OF  THE  WEEK. 

LEGAL   EDUCATION. 

'    The  conference  of  the  deputations  from  the 
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Inns  of  Court  has  terminated  in  their  recom- 
mendinf(  to  their  resuective  societies  the  insti- 
tution oC rewards  or  nonours,  or  both,  to  stu- 
dents underfi^oinj;^  examination ;  and  for  this 
purpose  five  lectureships  are  to  be  established 
on  the  following  subjects  : — 1.  Civil  Law  and 
General  Jurisprudence.  2.  Law  of  Real  Pro- 
perty and  Conveyancing.  3.  C<)nstituti6nal 
Law,  Criminal  and  Crown  Law.  4.  Common 
Law.  5.  Equitable  Jurisprudence.  We  shall 
take  an  earlv  opportunity  of  stating  the  details, 
which  will  be  found  in  The  Law  Review,  just 
published.  No.  8. 

arrangement  of  the  business  at  the 
judge's  chambers. 
The  Lord  Chief  Baron  has  issued  a  notice 
altering  the  time  of  sitting  at  his  chambers  as 
vacation  judge  for  the  remainder  of  the  vaca- 
tion, and  now  attends  at  1 1  o'clock  instead  of 
10,  as  heretofore. 

RAILWAY   decisions. 

The  decision  of  the  Vice- Chancellor  of  Eng- 
land in  the  case  of  Columbine  v.  Chichester,  no- 
ticed in  oiu:  last  number,  p.  310,  we  are  in- 
formed was  reversed  on  appeal  by  the  Lord 
Chancellor  on  the  29th  July. 

MALPRACTICE. — BRANCH  OFFICES. 

A  correspondent  has  called  our  attention  to 
the  case  tried  before  Mr.  Justice  Erie,  in  which 
a  Loudon  attoruev  was  examined  as  a  witness. 
It  appeared  that  he  permitted  his  name  to  be 
usea  at  a  branch  office  in  a  country  town  where 
he  rarely  went,  and  which  was  opened  princi- 
pally on  account  of  business  to  be  brought  by 
an  unqualified  practitioner  assuming  the  cha- 
racter of  the  attornev's  clerk. 

We  are  aware  tnat  many  respectable  at- 
torneys have  offices  at  more  than  one  town  or 
village,  and  where  this  is  done  bond  fide  for  the 
convenience  of  clients  living  at  different  places, 
we  are  not  aware  thnt  there  can  be  any  reason- 
able objection.  Where  there  are  several 
partners  and  one  attends  at  each  place,  of 
course  the  arrangement  is  clearly  unexception* 
able,  but  where  the  business  transacted  arises 
from  the  clerk's  connexion,  although  he  be 
paid  by  salary  and  not  by  a  share  of  the  profits, 
and  the  attorney  gives  little  or  no  personal  at- 
tention to  the  practice,  it  is  manifestly  violating 
the  spirit,  if  not  the  letter  of  the  statute ;  and  if 
the  profits  were  really  shared,  although  nomi- 
nally in  the  shape  of  salary,  we  conceive  the 
power  of  the  court  could  reach  the  offenders. 
The  client  is  entitled  to  the  personal  services  of 
the  attorney,  and  in  an  unreported  case  on  the 
Northern  Circuit,  Mr.  Baron  Baylev  nonsuited 
an  attorney  for  services  solely  rendered  by  his 
clerk,  and  over  which  he  gave  no  superin- 
tendence. It  was  also  decided  in  a  recent  case 
where  an  articled  clerk  had  served  at  one  of 
these  branch  offices,  at  which  the  attorney  very 
rarely  attended,  that  such  service  was  insuJffi- 
cient,  and  the  clerk  was  obliged  to  re-serve  the 
deficient  time. 


PROMOTIONS  AND  APPOIKTMBNT8. 

Sir  Chas.  Wetherell  has  been  appointed 
Deputy  Steward  of  the  University  of  OxfonL 

Joseph  Phillimore,  D.  C.  L.,  nas  been  ap- 
pointed Judge  of  the  Consistory  Court  of 
Gloucester* 


PROCEEDINGS   IN  PARLIAMENT  RE- 
LATING TO  THE  LAW, 

Kottse  of  %orDfi$. 

NEW  BILLS. 

Recovery  of  Small  Debts  and  Demands  in 
England.    Passed. 

Juvenile  Offi^ders.  In  Committee.  Mar- 
quis of  Westminster. 

General  Registration  of  Deeds.  —  For  2nd 
readinpr.    Lord  Campbell. 

Punishment  for  deterring  Prosecutors'  Wit- 
nesses, &c. — In  Committee.     Lord  Denman. 

Game  Laws.     To  be  reported. 

Small  Debt  Courts : 
St.  Austell.    In  Committee, 
Birkenhead.    In  Committee. 

Commons  Enclosure.  Commons  Amend- 
ment to  be  considered. 

Tithe  Act  Amendment.    In  committee.^ 

Poor  Removal. — In  Committee. 

iO^ottse  of  CommoRC* 

NBW   BILLS. 

Northampton  Small  Debts  Court. 

Death  by  Accidents  CompensatioD. — ^To  be 
reported. 

Deodands  Abolition. — ^To  be  re  reported. 

Total  Abolition  of  the  Punishment  of  Death, 
Mr.  Ewart. 

County  Rates.    For  2nd  reading. 

Insolvent  Debtors  Amendment  Act-  For  2Qd 
reading. 

Recovery  of  Salvage.    For  3rd  readinf^. 

Drainage  of  Land.     To  be  reported. 

Opening  the  Common  Pleas  Court.  Attor- 
ney-General.    Passed. 

Copyhold  Commission  Continuance*  For 
3rd  reading. 

Turnpike  Acts  Continuance.  For3  rd  reading. 

Highway  Rates  Continuance.  For  ard  re3- 
ing. 

Religious  Ophuons.    In  committeee. 

Judgment  Cfreditors.    For  2nd  ivadia^. 

Lunatic  Asylums. — For  2nd  reading. 

Contagious  Diseases. — Fpr  2nd  r^mns. 

Small  Debt  Courts.—For  2nd  i^a^o^. 

POSTPONBD. 

Bankruptcy  and  Insolvency. 
Episcopal  Revenues  and  I^oceses* 


THE  EDITOR'S  LETTSR  BOX. 

SoMB  of  the  origiaal  Reporte  of  P»»ctke 
Cases  are  deferred  till  next  week. 
The  Lettm  of  X;  T.  P.  and  M.  S.  have 

been  received. 


^t  liegal  <!^f)j$ntiet^ 


SATURDAY,  AUGUST  15,  1846. 


**  Quod  magis  ad  kos 
Pertinet,  et  neicire  malum  est,  agitamut." 

HORAT, 


THE  SMALL  DEBTS  AND  LOCAL 
COURT  SCHEME. 

At  the  close  of  the  Session  of  1844, 
name! J,  on  the  9th  August,  (just  two  years 
ago)  the  act  passed,  7  &  8  Vict,  c,  96,  for 
abolishing  arrest  in  execution  under  20/. ; 
and  last  year,  on  the  9tli  August,  1845,, 
that  enactment  was  virtually  repealed  by 
the  Small  Debts  and  Local  Courts  Act,  of 
the  8  &  9  Vict.  c.  127.  Now  in  August, 
1846,  another  act  on  the  same  subject, 
but  far  more  sweeping  and  comprehensive, 
is  hastened  on  within  a  few  days  of  the 
end  of  the  session  I  Can  it  be  expected, 
that  this  la«t  project  thus  suddenly  adopted 
and  urged  forward  will  be  exempt  from  the 
confessed  and  palpable  blunders  of  its  pre- 
decessors ? 

We  have  admitted,  indeed,  that  the  pre- 
sent bill  is  less  objectionable  in  some  of  its 
details  than  the  former ;  but  they  are  all 
wrong  in  principle  and  will  be  highly  mis- 
chievoQs  in  practice.  It  is^  manifest,  how- 1 
ever,  from  the  recent  discussions  in  parlia- 1 
ment,  that  in  spite  of  all  warning  from  I 
those  who  are  the  best  able  to  appreciate 
the  probable  results,  our  legislators  are 
determined  to  pass  the  measure*  They 
set  at  nought  the  suggestions  of  profcs-  j 
sional  men,  because  they  suppose  them  to 
be  personally  interested  ;  but  the  truth  is, 
that  the  interests  of  the  public  and  the 
profession  are  identical ;  and  it  is  the  pro- 
fession alone  that  can  devise  practicable 
schemes  of  real  improvement.  Tlie  groat 
men  in  and  out  of  parliament  who  talk  and 
write  about  these  subjects,  cannot  possibly 
be  acquainted  with  the  minute  workings  of 
the  present,  nor  the  probable  changes  which 
will  be  effected  by  the  proposed  new  sys- 
tem. A  little  mistaken  popularity  is  to  be 
gained  by  passing  a  Local  Court  Bill«  and 
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therefore,  pass  it  must,  unless  perad venture 
some  unforeseen  difficulty  should  arise  in 
adjusting  the  patronage  with  which  the 
measure  will  interfere.  Difficulties  in  that 
respect  may  yet  arise  before  the  bill  can 
be  steered  clear  of  the  rocks  and  shoala 
which  it  has  yet  to  encounter.  There  are 
many  exceptions  and  provisoes  already  in- 
troduced, and  more  perhaps  may  yet  be 
demanded,  which  may  finally  so  embarrasa 
the  plan,  that  it  will  hardly  be  worth  the 
experiment  of  trying  its  presumed  efficacy. 

In  the  meantime,  we  shall  venture  to^ 
repeat  the  suggestions  which  we  have 
from  time  to  time  made  for  altering  the 
bill  in  some  of  its  clauses,  if  its  main  prin- 
ciple must  be  conceded. 

1.  There  should  be  concurrent  juris- 
diction  preserved  (o  the  superior  courts 
where  the  sum  to  be  recovered  exceeds 
five  pounds.  Supposing  all  the  petitions 
in  support  of  the  measure  which  we  hear 
oi  (and  they  are  far  from  numerous)  con- 
tain the  band  fide  expression  of  the  public 
opinion,  and  that  it  is  generally  desired  the 
experiment  should  be  made,  then  the 
suitors  will  voluntarily  resort  to  these  pro- 
posed courts.  M'hy  compel  them  ?  Why 
deprive  them  of  the  choice  of  the  old  su- 
perior court?  If  females,  or  aged,  sick, 
mfirm,  or  nervous  persons,  desire  to  avoid 
the  inconvenience  or  annoyance  of  a  per- 
sonal attendance  before  the  court,  why 
should  they  not  be  allowed  to  employ  an 
attorney?  Let  it  be  remembered  also, 
that  the  time  and  expense  of  travelling  to 
the  district  court  will  be  not  only  an  actual 
loss,  (which  the  bill  does  not  propose  to 
compensate,)  but  that  the  absence  from 
home  on  every  instance  of  these  petty 
subjects  of  litigation,  deranges  the  affairs, 
and  injures  the  interests  of  the  parties. 
Now,  if  the  fees  paid  on  the  writ  and  other 
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proceedings  in  the  superior  courts  were 
reduced,  we  are  sure  that  the  business 
would,  on  the  whole,  be  done  as  cheaply, 
and  we  believe  better  done  than  in  the 
inferior  courts. 

2.  The  fees  to  be  allowed  to  attorneys 
should  not  be  limited  to  10^.  or  I5#.  by 
express  enactment,  but  the  amount  should 
be  left  to  the  determination  of  the  judges 
who  are  to  settle  the  rates  of  practice  Bnd 
regulate  the  course  of  proceeding. 

3.  The  parties  should  have  a  right  to 
appear  by  counsel  or  attorney,  without 
asking  for  the  leave  of  the  judge,  as  the 
bill  proposes.  If  the  bill  remains  as  it  is, 
we  would  ask,  when  is  this  leave  of  the 
^udge  to  be  obtained  ?  Is  it  to  be  granted, 
on  the  coming  on  of  the  cause,  or  is  the  party 
previously  to  wait  on  the  judge,  state  the 
nature  of  the  case^  (and  are  ^th  parties  to 
be  present,)  and  then  ask  for  this  permis- 
sion ?  This  would  be  too  absurd  to  be 
endured.  Then  there  must  be  some  rule 
laid  down.  Is  it  to  depend  on  the  amount 
of  the  debt,  or  on  the  state  of  health,  or 
mental  capacity  of  the  applicant,  or  what 
else  ?  Really  this  is  a  very  strange  way 
of  administering  j ustice. 

4.  Attorneys  who  hold  oflSce  under  the 
present  inferior  courts  are  rendered  eli- 
gible, with  barristers,  For  the  office  of 
judge ;  that  is,  in  the  first  instance ;  biit 
2l\\  future  vacancies  are  to  be  filled  up  by 
barristers  of  seven  years  standing.  Now, 
in  the  last  act,  8  &  9  Vict.  c.  127,  s.  9, 
attorneys,  as  well  as  barristers  and  special 

§  leaders,  were  declared  eligible.  Why,  we 
eroand,  should  that  enactment  be  re- 
pealed? What  have  the  attorneys  done 
since  this  time  last  year  that  they  are  to 
be  excluded  from  the  rare  chance  of  hold- 
ing this  small  judicial  office?  It  must 
surely  be  an  oversight,  and  will  be  cor- 
rected in  the  next  stage  of  the  bill. 

5.  No  one  should  be  heard  as  an  advo- 
cate, except  barristers  and  attorneys.  The 
54th  section  (as  printed  in  the  Commons) 
provides  that  the  plaintiff  and  defendant, 
pr  some  person  on  theif  behalf,  shall  attend 
on  the  hearing  of  the  plaint  And  al- 
though the  small  fees  intended  to  be  given 
to  an  advocate  can  only  be  "recovered" 
by  a  barrister  or  attorney,  yet,  if  any  per- 
son may  appear  for  the  plamtiff  or  defend- 
ant, tliere  will  soon  be  a  numerous  class  of 
unqualified  persons  haunting  these  courU, 
and  who  will  not  need  to  **  recover**  any 
fees,  for  they  will  be  paid,  aad  that  extra* 

'^  ''^VJ^y^iy.bgbrehand.    If  the  act  pass  in 
^^>e  venture  to  predict  that  the 


evil  will  be  enormous,  unless,  indeed,  ^  the 
leave  of  the  judge  **  be  altogether  with- 
held from  such  persons,  and  confined  to  the 
regular  practitioners  over  whom  the  courts 
have  an  efibctual  jurisdiction. 

We  smderstaiid  that  many  of  these  points 
'have  been  suggesled  to  the  law  officers  of 
the  crown,  afid  we  yet  trust  that  on  Moo- 
day  nexf,  when  the  bill,  which  has  been 
recommitted,  will  be  further  considered, 
(if  it  must  pass),  will  receive  such  amend- 
ments as  may  render  it  less  injurious  to 
the  public  and  less  obnoxious  to  die  pro- 
fession. 


NOTES  IN  EQUITY. 


MORTOACnfiS. — agUITY   OP   BBDEHPTIOH. 

In  the  number  just  published  of  the 
Law  Review,  p.  426,  it  b  siatedi  as  a  re- 
markable fact,  that  '<  the  equity  dT  redemp- 
tion was  not  admitted  in  this  country  tfll 
the  I7th  century."  We  agree  with  the 
writer  that  the  circumstance  liere  adverted 
to  is  indeed  extraordinary;  and  well  de- 
serving of  examination.  By  the  ADcient 
practice,  when  a  thing  (whether  real  or 
personal)  was  mortgaged,  the  property  ta 
It  passed  absolutely  to  the  creditor,  unless 
at  the  appointed  time  the  money  was 
duly  paid  by  the  debtor.  At  common  law 
this  is  the  rule  still,  though  now  for  rather 
better  than  two  centuries  more  ratioinal 
notions  have  prevailed,  and  the  mortgaged 
property  being  regarded  as  a  SBcurv^,  may 
be  demanded  back  from  the  creditor,  upon 
payment  of  the  debt,  (principal^  interest, 
and  costs,)  although  the  time  originally 
agreed  upon  for  such  payment  has  loqg 
since  expired.  This  indulgence  to  the 
debtor  has  given  rise  to  the  terra  equii^  <f 
redemption ;  a  term  unknown  to  our  an- 
cient common  law,  and  even  now  only  used 
in  courts  of  equity. 

It  was,  apparently,  not  till  towards  the 
end  <3^  Elizabeth's  reign  that  the  eotuty 
now  under  consideration  was  claimra  by 
mortgagors.  «  Against  the  in&oductioQ 
of  this  novelty,**  says  Mr.  Coote,  in  iiis  aUe 
treatise,*  "  the  judges  of  the  common  law 
strenuously  opposed  themselves;  and, 
though  ultimately  adopted  by  the  increas- 
ing power  of  equity,  thev,  nevertheless,  in 
their  own  courts  still  adhered  to  -the  rigid 
doctrine  of  forfeiture ;  and  in  the  result 
the  law  of  mortgages  fell  entirdjr  within 
the  jurisdiction  ^equity.    In  the  case  of 


*  Coots  on  Moil|tii90i. 


Noi$9  m  SquU^. 


WadB  V.  Goodail,^  5  Co.  1 15,  the  parties 
did  not  seem  to  have  entenaioed  the  idea 
of  any  reinedy  existing  for  the  mortgagor  a 
relief  if  the  forfeiture  was  established  at 
law/*  The  cases  on  the  pobt  are  to  be 
ibund  m  the  obscure  and  imperfect  reports 
of  TothUI^  wJiere  the  earliest  precedent 
entitled  to  the  praise  of  distinctness  is  thus, 
laconically  recorded; — ** Bammer  contra 
Ijockard :  a  mortgagor  relieved  afler  the 
day  of  redemption,  notwithstanding  it  was 
in  infent's  hands  and  a  purchase.  Trin. 
10  Jac.  1"^."  Here,  therefore,  so  near 
our  own  time  as  the  year  1613,  when  Lord 
Ellesmere  was  Chancellor,  we  find  Tothill 
noting  it  down  as  one  of  the  <' remarkable 
proceedings  in  Chancery/'  that  a  mort- 
gagor was  permitted  to  redeem  «*  after  the 
4lay  of  redemption.'*  In  1627,  we  have 
the  following  case  recorded  by  tlie.same 
unsatisfactory  chronicler  :  —  "  Keeble  v. 
Powell.  Notwithstanding  lands  forfeited, 
and  a  rjelease,  mortgage  relieved.  Michs. 
2  Carl"  At  this  time  the  great  seal  was 
in  the  custody  of  the  Lord  Keeper 
Coventry,  a  judge  very  eminent  in  his  day, 
and  whose  judicial  services  have  received 
the  emphatic  commendation  of  Lord 
Hardwicke,  who  observed  of  him,  that  "  he 
was  very  able,  and  contributed  a  great 
deal  towards  modelling  the  Court  of  Chan- 
cery."*^ This  Lord  Keeper  Coventry  it 
was  who  in  the  case  oi  Bacon  v.  Bacwi, 
anno  1642,  declared  that  '<  the  court  would 
relieve  a  mortgage  to  Uie  10th  genera- 
tion."** A  declaration  which  though 
aoroewhat  rhetorical,  shows  how  completely 
the  equity  of  redemption  was  in  the  short 
space  of  about  forty  years  established  in  the 
Court  of  Chancery, 

It  is  curious  to  observe,  that  in  Scotland 
the  law  respecting  the  forfeiture  of  mort- 
gages was  anciently  as  rigid  and  inflexible 
as  it  was  in  England.  This  appears,  (to 
refer  to  no  erudite  authority,)  by  the 
Fortuma  ofNigel^  where  the  hero  is  repre- 
sented by  Sir  Walter  Scott,  (a  lawyer  by 
profession,  and  therefore  not  likely  to  be 
wrong  on  such  a  point,)  as  raising  money 
to  clear  off  a  heavy  mortgage  debt  which 
was  required  to  be  pidd  not  only  on  a  cer- 
tain day,  but  at  a  certain  place,  and  before 
the  clock  struck  twelve.      Failure  in  any 


^  This  case,  which  came  under  Coke's  own 
eye,  shows  that  at  that  time  the  name  as  well 
as  the  ao<fos  of  an  equity  of  redemption  was 
onlieard  of. 

«  See  Life  of  Lorji  Karnes,  vol.  1,  p.  246. 

'  3  Powell  on  Mortgages,  993. 
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pns  o(  tlieae  particufirs  would  be  fatal, 
that  is  to  say,  the  consequence  would  be 
an  absolute  irrecoverable  transfer  of  the 
estate  to  the  marble-hearted  creditor.   We 
know  that  this  extreme  measure  of  severity 
has  since  been  relaxed  in  the  law  of  Scot- 
land.    But  the  remarkable  fact  is,  that  by 
the  ancient  system  of  both  countries  the 
doctrine  of  mortgages  was  forfeitwre^  and 
not  redemption;    and  no  less  striking  is 
another  fact,  namely,  that  such  also  was 
the  law  of  Rome  before  the  era  of  the 
Emperor  Constantino,  who  may  be  said  _to 
have   introduced   for   the   first    time   the 
equity  of  redemption  in  mortgage  trans- 
actions.     By  the  Roman  Law,   as  thus 
amended,  clauses  of  forfeiture  were  inter- 
dicted and  were  void.      Such  stipulations 
were  known  by  the  name  of  Pacta  legis 
commissoruB  in  pignoribus.    They  are  posi- 
tively forbidden  and  rescinded  in  the  Code 
of  Justinian.    How  then  happens  it  that 
the  clerical  chancellors,  (who,  according  to 
Mr.  Spence,*  were  always  profound  civi- 
lians,} did  never  once  attempt  to  correct 
the  harshness  of  our  ancient  common  law 
as  to  mortgages  ?      How  was  it  that  so 
great  a  reformation  was  reserved  for.  the 
lay  chancellors  of  Queen  Elizabeth  and 
her  two  next  successors  ?     The  question 
suggested  by  the  article  on  Mr.  Spence's 
work  in  the  Law  Review,^  is  one  we  think 
not    incapable   of   fruitful    investigation; 
namely,  how  much  of  our  existing  equity 
is  referable  to  churchmen  ?     The  writer 
to  whom  we  advert  observes,  and  we  agree 
with  him,  that  "  it  is  very  easy  to  say  that 
the  ecclesiastical    chancellors  knew    the 
civil  law.     But  our  impression  is,  that  the 
lay  Chancellors  of  Queen  Elizabeth  and  of 
the  first  two  princes  of  the  Stuart  line  did 
more  to  fix  the  character  of   technical 
equity,  as  now  understood  in  this  countj^, 
than  all  the  ecclesiastics  put  together.    To 
suppose  that  the  court  did  not  advance, 
and  tliat  too  with  gigantic  strides,  under 
Sir  Nicholas  Bacon,  Lord  Ellesmere,  Lord 
Bacon,  and  Lord  Coventry,  is  to  suppose 
what  is  contradicted  by  iu  own  records,  as 
well  as  by  contemporary  reports.    It  was 
in  fact  peculiarly  in  a  transition  state  dur- 
1  ing  the  very  period  that  Mr.  Spence  re- 
presents it  to  have  been  stationary  ;  for  it 
was  not  till  the  close  of  Lord  Nottingham's 
career  that  the  boundaries  of  equitable  ju- 
risdiction became  settled ;  and  the  process 


«  See  Spence's  Equity  Jurisdiction,  passim. 
f  No.  8,  p.  423. 
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of  80  adjusting  them  commenced  with  a  kj 
chancellor.  Sir  Thomas  More." 

This,  after  all,  is  no  new  proposition ;. J t 
is  but  affirming  that  equity  is  but  a  super- 
structure built  upon  the  foundation  of  the 
common  law;  a  fabric,  ^in  short,  whiich 
could  not  have  been  reared  by  mere  eccle- 
siastics, who,  though  skilled  in  the  canon 
law,  and  in  some  degree  tinctured  with  the 
civil,  were  notoriously,  and  indeed  avow- 
edly ignorant  of  English  jurisprudence. 

DEATH  BY  ACCIDENTS  COMPEN^ 
SATION  BILL. 


CURIOUS   CASE. 

The  bill  for  awarding  compensation  to 
the  representatives,  of  deceased  parties 
in  cases  of  death  by  accidents  has  just 
(along  with  the  accompanying  measure  for 
the  abolition  of  debdands)  passed  the 
House  of  Commons,  having  already  re- 
ceived the  assent  of  the  upper  branch 
of  the  legislature.  Tlie  principle  upon 
which  compensation  is  proposed  to  be  al- 
lowed is  one  not  only  recommended,  by 
its  justness  and  huraani.ty,  but  which  has 
also  the  advaiMage  of 'being  supported  by 
the  tried  experience  of  other  countries. 
For  we  believe  that  the  practice  of  clnmi- 
jng  wlin't.  is  called  €tssythm€7it  is  not  con- 
lined  to  Scotland,  where,  however,  it  has 
been  in  force  and  constantly  exercised 
from.theeariiest  period  of  which  there  is 
any  record  or  tradition.  A  remarkable 
case  /illustrative  of  the  well- understood 
rules  which  exist  in  Scotland  with,  refer- 
ence to  this  subject  is  rQ|)orted  in  some  of 
the  Scotch  law  books,  although  we  are. at 
present  unable  to  lay  our  finger  on  the 
passage.  The  case  excited  more  than  or- 
dinary attention  from  some  remarkable 
circumstances  attending  it. 


in  the  loqs  of  a, husband  andj^  parent.  The 
demand  wa«,epgerly  r^^iait^djby  the  stage 
coach  company,  whor.c^i^i^iMied,  and  with 
no  slight  siiow  of  re^fon,;  thai  in  this  in- 
stance tlie  grouQ4  of  acUoQ  W98  wholly,  or 
in  a  great  dctgree,  qecasioned  by  the  folly 
and  recklessness  of  the .. barbie  himself. 
But  the  court  refufed  to  ]k\e^  !•  such  an 
airgument ;  holding,  and  justly  holdtog,  that 
the  company  were  answerabl^vfiN-  the  acts 
of  their  servant,  wliose  misoowhict  in  rac- 
ing, lyas  rather  aggravated  tt^w^  alleviated 
by,  his  taking  a  bribe.fram  one  of  the  pas- 
sengers. The  court,  therefore^  without 
th^  intervputioi^  of  ajury,  avand^  1,500/. 
damages  to  the  plaintifi^s;  and  the^ecisioo 
gave  great  satisfaction  at  the  tiane  to.  the 
pix)fe§?ion  and  tptlieRubUc;.  -    ,  . 
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PRACnGE  OF  RETAINBRS. 


year  183l5t*'m  the 
,2  Myt.&"K;.3l6,a 


So  far  back  as  .  the 
case  of  Baj/lis  w  Grout, 
motion  was  made  on  the.  part  of  flie  de 
fendants  to  restrain  a  gWideAWn"  of  the 
bar  from  acting  as  counsel  for  the  plain- 
tiffs from  whom  he  \\f\d  recm^  a  retainer, 
on  his  promotion  to  the  rpnK.^f  king's 
counsel,  on  the  grouiidt  that  ,1fiQ 't>AS(}  drawn 
the  answer  to  the  bill  and'lij^  ottierwUc 
acted  in  the  progress  of  the  suU  oo.  behalf 
of  the  defendants.  Tliis  motion  liaised  the 
question,  whether  a  barrister  is  enitltled  to 
a  fresh  retainer  on  being  called  wilbin  the 
bar;  and  whether,  if  hrs  servites.  be  not 
so  secured,  he  may  consider  liiiriseir  at 
liberty  to  receive  a  retainer  on  ,  |Iie  other 
side.  After  argument  in  supnpri  of  the 
motion,  the  Master  of  the  RoIIb^  the  pre- 
sent Lord  Chancellor,  thcii.  Si^'  Claries 
.  .v.wo.cvuMii;  ^^Pys»  said  that,  as  the  defendants liad  not 
A  person  at  j  ^^ken  the  usual  means  of  securing  \he  po- 


Edinburgh,  liy  trade  a  barber,  had  occa-^^^slorial  assistance   of  the  ^^ntleman 


sion  to  travel  to  Glasgow  on  the  outside  of 
the  stage  coach.  On  the  journey  some 
racing  commenced  with  a  rival  vehicle, 
upon  which  the  barber,  animated  by  the 
contest,  off^Srcd  the  coachman  a  shilling  to 
outspced  his  opponent.  The  consequence 
was  that  the  stage  coach  was  upset,  almost 
all  the  passengers  were  more  or  less  in- 
jured, and  the  unfortunate  barber,  who 
may  be  regarded  as  in  some  degree  the 
author  of  the  calamity,  was  killed  upon 
the  spot.  In  these  circumstances  his 
widow  and  children  instituted  a  proceedintr 
m  the  Scotch  Court  of  Supremo  Civil  jj! 
nsdiction,  tUe  Court  of  Session,  claiming 
damages  for  the  injury  sustained  by  them 


m 


question,  the  court'  cciild  hot  interfere; 
from  which  the  legitimate  in fWe Ace  ap- 
pears to  be,  that  the  neglect  of , the  pre- 
caution here  pointed  out  wijf  jiiit^Ty  the 
consequence  which'the  use  of  that. proper 
precaution  is  calculated  to  avert. ' 

Nevertheless,  in  the  !*ccetti  ease  of 
Lucas  v.  Peacoch^*^  where,  oh  tt  taScatlon  of 
costs,  a  retainer  given  to  a  bliVrisler  on  his 
elevation  to  the  fank  of  a  Queen's  Wur.sel 
wasx>bjectcd  to,  the  Master  of  the  Roils 
observed  :— *•  There  is  a  qirestion  kbobt  a 
retainer.  Tlie  junior  coobiel  %^as  pro- 
moted, and  it  was  congidered  that  a  re- 
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tainer  became  necessary  to  insure  the 
continuance  of  hii  -ifi^Wrt.'  '  t' hardly 
think  that  that  notfom  \v{i^  tvdl  fotiDdeu; 
It  is  new  tome;  btrt of  tWs  I hvti  perfectly 
certain,  that  if  I  httti' bec^ti  th^  plaintiff, 
andiiad  been  tokl  tlm  the^  was  the  least 
doubt  about  thfe  matter^  I  shooltl '  have 
said,  **  I  will  not  lose  my  counsel  uf^on 
any  doubt  of  that  kind  t  I  will  have  no 
question  about  it/'  I  tliitlk  you  will  hafdiy 
find  any  person  ettp^ged  hi  a  cau^e  who 
wouh?  not  ha^e  said  the  "some  thing.  It 
therefore  crnnes  to  the  question,'  whetlter 
that  was  an  erroneous  proceeding;  and 
whether,  in  baling  the  cdsts  as  between 
solicitor  and  cKent,  it  ought  or  bughi  liot 
to  be  alkiwad.  I  do  hot  give  any  farther 
opinion  upon  it,  because,  if  the  Master 
disallowed  it  upon  any  such  notinn,  he  will 
have  an  opportunity  of  reconsidering  it.  1 
do  not-ifisb  10  give  any  direction  about  it, 
for  I  know  not  whether  the  law  of  retainer 
is  as  stated ;  it  may  or  it  may  not  be  so ; 
but  I  have  never  understood  it  to  be  so. 

OPEBATION  OF  THE  STAMP  ACTS. 


POWBlt  OV  ATTOaKBY  BKQVIItlKG  A  STAMP. 

The  late  act,  7  &  8  Vict.  c.  21,  which 
substituted  a  duty  of  2s,  6d,  in  respect  of 
"agreements"  previously  chargeable  with 
the  duty  of  one  pound  ;  at)d  a  similar  duty 
of  2s. od.  in  respect  of  any  *' letter  or 
power  of  attorney  "  made  for  the  sole  pur 
pose  of  appointing  a  proxy  to  vote  at  a 
meeting  of  any  jomt  stock  company,  makes 
it  important  to  distinguish  clearly  between 
instruments  which  are  liable  only  to  the 
reduced  duty,  and  those  upon  which  the 
higher  .duty  is  still  chargeable. 

The  question  as  to  the  necessity  of 
stamping  a  proxy,  appears  to  have  been 
raised,  for  the  first  time  in  The  Monmouth- 
shire Canal  Company  y ,  Kendall ;"  but  it 
was  not  decided  in  that  case,  the  court 
holding  that  the  parties  were  nor,  under 
the  circumstances,  at  liberty  to  dispute 
the  validity  of  the  proxy  on  this  ground. 
In  a  later  case  oTJhe  Queen  w.Kelk,^  the  ob- 
jection was  taken  under  circumstances 
which  brought  the  question  directly  under 
the  consideration  of  the  Court  of  Queen  s 
Bench.  By  t^  local  act,  commissioners 
were  to  be  appointed  by  the  proprietors  of 
lands  to  which  the  act  related,  and  per- 
sons ecnpowcred  by  note  in  writing 


•  4  B.  &  Aid.  453. 


by  proprietors  might  act  in  the  appoint- 
ment* oh  behalf  of  such  proprietors.     Cer- 
tain  proprietors  by  note  in  writing  em- 
powered a  pei^son  named  Burnaby,  with 
otiiei's/  id  act  for  them  in  the  appointment 
of  a  special  commissioner  under  the  act ; 
and  Burnaby,  under  this  authority,  gave  a 
vote,' the  validity  of  which  was  disputed  on 
mandamus.     The  questibn  upon  which  the 
judgment   of  the  court    proceeded   was, 
wh^thfer  the  authority  under  which  Bur- 
naby acted  required  a  stamp,  within  the 
meanipg  of  the.  Stamp  Act»  55  Geo*  3,  c. 
184,  which  renders  a  letter  or  power  of 
attorney  of  any  kind,  or  a  procuration,  or 
commission,    or    factory   in    the    nature 
thereof,  liable  to  a  stamp  duty  of  1/.  li>». 
After  consideration;  the  court,  with  avowed 
reliictance,  came  to  the  conclusion,  that 
the  objection  must  prevail,  and  that  the 
vote  was  bad.     Burnaby,  it  was  said,  was 
substituted    for   the    proprietors  signmg, 
and  appointed  to  act  for  them,  by  Uie  in- 
strument in  question,  and  it  was  impossible 
to  deny  that  the  writing  by  which  he  was 
appointed  was  either  a  letter  of  attorney 
or  an  Instrument  of  procuration,  and  there-    . 
fore  required  a  stamp. 

The  recent  act,   7  &  8  Vict.  fc.  21,  al- 
ready alluded  to,  may  be  considered  in 
some  degree  as  a  legislative  recognition  of 
the  correctness  of  the  decision  of  tlie  Court 
of  Queen's  Bench,  in  TAc  Queen  v.  Kelk,  for 
whilst  it  imposi^s  a  reduced  diity^  of  2*.  6cf. 
on  instruments  of  proxy  for  voting  at  the 
meeting  of  any  joint  stock  company,  sect.  6 
provides,   that  such  instrument  shall^  be 
available  only  for  voting  at  one  meeting, 
(the  time  of  bolding  whereof  shall  be  spe- 
cified in  such  instrument,)  or  any  adjourn- 
ment thereof;   and  the  next  succeeding 
section    prohibits    the    commissioners    of 
stamps   from    stamping   instruments,   ap- 
pointing  proxies  after  the  signing  there- 
of, and  affixes  a  penalty  of  50/.  for  signmg 
instruments  appointing  proxies  not  being 
duly  stamped,  or  for  voting  under  such  in- 
struments. 

In  the  case  of  The  Queen  v.  Kelky  it 
was  argued,  that  the  instrument  required 
no  stamp,  because  it  invested  the.  party  to 
whom  it  was  given  with  no  discretion,  m- 
Hsmuch  as  he  was  Informed  by  the  persons 
appointing  him,  that  he  was  to  attend  and 
recoi-d  his  vote  for  a  person  then  nained  ; 
biit  ttie  Court  of  Queen's  Bench,  without 
expressing  any  opinion  as  to  the  weight  \o 
which  the  argument  might  be  entitled,  de- 
12  Ad.  &  El.  569.     termined  that  it  was  not  founded  in  fact. 
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yearly^  proved  that  the  legislature  con- 
sidered tbat  the  words  would  extend  to 
letters  auihoriaing  transactions  of  a  yerj 
trifling  description;  and  as  to  the  sag- 
gestion  that  Che  letter  might  b«  regarded 
in  the  light  of  an  agreement  it  was  sa- 
swered  that  the  terms  of  agreement  were 
mere  surplusage,  containing  what  would 
result  by  law  from,  the  previous  authority; 
Harrison,  the  drawer  of  |  and  that  even  if  the  letter  had  contaiaed 

distinct  froBDi    and    inde* 


In  a  very  late  case,*^  however,  arising  in 
respect  of  a  power  of  attorney  of  a 'some- 
what different  description,  the  Court  of 
Common  Pleas  expressly  decided^  that  it 
was  not  necessary  to  constitute  one  man 
the  attorney  of  another,  that  he  should 
have  a  discretion. 

Walker  v.  Bemmett^  which  was  decided 
in  Easter  Term  last,  arose  upon  the  follow- 
ing state  of  facts.  Harrison,  the  drawer  of  i 
three  bills  of  Exchange,  addressed  a  letter ;  an  agreement 


to  a  person  named  Herbert,  in  whose  hands 
the  bills  were  lying  without  being  indorsed^ 
in  these  terms: — <'I  do  hereby  authorise 
you  to  indorse,  or  cause  to  be  indorsed, 
my  name  to  three  several  bills  of  exchange 
now  in  your  possession,  (describing  them,) 
which'said  indorsement  I  do  hereby  under- 
take shall  be  binding  upon  me,  and  I  do 
further  undertake  to  pay  you  the  amount 
of  the  several  bills  as  they  respectively  be- 
come due,  should  they  not  be  duly 
honoured  at  maturity."  Herbert,  in  pur- 
suance of  this  authority,  indorsed  the  bills 
in  Harrison's  name  ;  and  an  action  having 
been  brought  on  one  of  the  bills  so 


pendent  of  the  authority,  it  would  not 
render  a  stamp  on  it  as  a  letter  of  attorney 
less  requisite. 

The  court  was  unanimously  of  opinioo, 
that  The  Queen  v.  Kelk  was  directly  in 
point,  and  that  the  letter  muat  be  con- 
sidered as  a  del^^tion  of  authori^  by 
which  one  person  was  empowered  to  do  sn 
act  in  the  name  of  another.  That  was  in 
fact  an  appointment  of  an  attorney.  It 
appeared  from  Co.  Litt.  52  a,  that  fur  sodi 
a  purpose  the  appointment  may  be  eitiier 
by  deed  or  letter,  and  here  it  m*aB  in  one 
of  those  forms.  As  to  the  argument,  that 
it  was  an  agreement  coupled  with  an  au- 


dorsed,  by  the   indorsee,  against  the  ac-!thority,  the  court  thought  it  answered  by 


ceptor,  the  latter  pleaded  that  Harrison 
dia  not  indorse  modo  etformdy  and  to  prove 
the  indorsement  the  letter  to  Herbert  was 
produced  stamped  with  an  agreement 
stamp,  and  objected  to  as  inadmissible  in 
evidence,  on  the  ground  that  it  was  a 
"letter  of  attorney,'*  or  a  "procuration," 
and  required  to  be  stamped  accordingly. 
Tile  objection  was  overruled  at  nisi  pritis, 
but  afterwards  came  before  the  court  upon 
a  rule  for  a  new  trial. 

It  was  strongly  urged  upon  the  court,  in 
opposition  to  the  rule,  that  the  Stamp  Act 
only  contemplated  a  duty  on  a  "letter  of 
attorney  "  or  «•  procuration,"  when  a  regu- 
lar formal  instrument  of  that  description 
was  employed,  and  that  extensive  incon- 
venience would  ensue  from  holding  tliat 
every  written  direction  to  an  agent  to  act 
for  another  in  any  matter,  however  trifling, 
required  a  stamp.     It  was  also  suggested, 
that  as  the  letter  contained  other  terms 
besides    those    conferring    authority    on 
Herbert,  it  partook  of  the  nature  of  an 
agreement,  and  was  properly  stamped  as 
such.    On  the  other  hand,  it  was  observed, 
that  the  exemption  in  the  Stamp  Act  of 
letters  of  attorney  for  the  receipt  of  divi- 
dends in  the  government  funds,  provided 
such  dividends  were  of  less  value  than  3/. 


the  observation,  that  the  letter  contained  no 
agreement  save  such  as  the  law  would  imply 
from  the  authority  conferred  by  it.  All 
the  justices  considlered,  therefore,  that  the 
case  fell  within  the  general  worda  of  the 
Stamp  Act ;  but  Erie,  J.,  whilst  concurring 
with  the  rest  of  the  court,  expressed  him- 
self anxious,  in  consequence  of  the  very 
wide  terms  of  the  statute,  to  prevent  this 
decision  from  being  thought  to  extend  be- 
yond the  particular  case  of  one  peraon  au- 
thorising another  to  put  his  name  to  a  biU 
of  exchange.  However  desirable  this  may 
be,  it  is  impossible  not  to  perceive,  that 
although  the  decision  in  its  terms  only 
goes  to  the  extent  to  which  the  learned 
judge  desires  to  limit  it,  it  involves  a  prin- 
ciple far  more  comprehensive. 


J*  ^«(J«-v.  Remmetf,  15  Law  Jour.  N.  S. 
174,  C,  P. 


NEW  STATUTES  EFFECTING  AL'TO- 
RATIONS  IN  THE  LAW, 

METROPOLITAN   BUIL0IN08. 
9  ViCT.   C.  5. 

An  Act  to  amend  an  Act  for  regnlstiDg  the 
Construction  and  Use  of  BmlthD^s  in  the 
Metropolis  and  its  Neighbourhood.  f^Mlh 
March,  1846.] 

Appointment  of  an  addiiionai  r^eree.  — 
Whereas  an  act  was  passed,  7  &  8  Vict,  c 
84,  intituled  "An  Act  for  r^ulatinf  the  Con- 
struction and  the  Use  of  Buudings  in  the  Me<- 


New  Statutes  Effecting  Alterations  in  the  Law, 


359 


tropolis  and  its   Neighbourhood,**  whereby. 


amongBt  other  provisions,  one  of  her  Majesty's 
Principal  Secretsries  of  State  was  empowered  to 
appoint  two  persons,  being  of  the  profession  of 
an  architect  or  Burreyor,  to  be  official  referees 
of  metropolitan  buildinffs  for  the  purposes  of 
the  said  act,  and  from  time  to  time,  as  he 
should  .think  proper,  to  remove  such  official 
referees,  and  m  their  place  to  appoint  other 
persons  so  qualified  ;  and  the  Commissioners 
of  her  Majesty's  Woods,  Forests,  Land  Re- 
venues, Wocks  and  Buildings  were  authorized 
to  appoint  a  Registrar  of  Metropolitan  Build- 
ings, who  should  hold  his  office  diuriug  the 
pleasure  of  the  said  Commissioners;   and  it 
was  enactedj  that  the  determination  of  such 
two  official  referees,  or  of  one  of  them  with  the 
assent  of  the  said  registrar,  as  to  all  or  any 
matters  referred  to  them,  should  be  binding  on 
aU  parties  to  such  reference,  and  that  any 
matter  reanired  or  permitted  to  be  done  by  the 
official  referees  might  be  done  by  either  of  them 
with  the  assent  of  the  said  registrar,  unless  ex- 
press provision  to  the  contrary  should  be  made, 
and  if  done  by  any  one  of  them  with  such  as- 
sent should  be  as  valid  and  effectual  as  if  done 
by  both  of  them ;  and  by  the  said  act  the  said 
official  referees  were  prohibited  from  acting,  as 
surveyora,  and  every  person  being  or  becoming 
commissioner,  receiver,  steward,  or  agent  of 
any  owner  of  houses  widiin  the  limits  of  the 
act  was   disqualified  from  holding  the  oQice 
either  of  official  referee  or  of  registrar  under 
the  said   act:    And  whereas  the  duties  and 
qualfications  for  office  of  the  registrar  of  metro- 
polita^n  buildings  are  of  a  character  wholly  dis- 
tinct ham  the  duties  and  qualificationa  for 
office  of  the  official  referees,  and  it  would  con- 
duce to  the  more  satisfactory  execution  of  the 
recited  act  if  there  were  three  official  referees 
(aD  of  them  being  of  the  profession  of  a  sur- 
veyor or  architect),  and  the  acts  and  awards  of 
such  three  official  referees,  or  of  any  two  of 
them,  were  made  as  valid  and  binding  as  if  the 
same  had  been  done  or  made  under  the  autho- 
rity of  the  recited  act  by  the  two  official  referees 
thereby  authorized  to  be  appointed,  or  by  one 
of  them  with  the  assent  oi  the  said  registrar ; 
and  for  the  purpose  of  obtaining  persons  duly ' 
qualified  to  discharge  the  functions  of  official 
referees  without  increase  of  charge  to  the  public, 
or  the  localities  comprised  urithin  the  limits  of 
the  recited  act>  it  is  expedient  to  relax  in  manner 
hereinafter    mentioned    the  prohibitions    and 
disqualifications  appertsdning  to  the  office  of 
official  referees  under  the  said  recited  act :  Be 
it  therefore  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  spiritual  and  temporal,  and 
CbinxDOii8,.in  this  present  parliament  assembled, 
and  by  the  authonty  of  the  came.  That  it  shall 
be  lawful  for  one  of  her  Majesty's  principal 
Secretaries  of  state,    and  he  is  hereby  em- 
powered, at  an^  time  after  the  passing  of  this 
act,  and  from  tifeie  to  time,  to  appoint  a  person, 
being  of  the  profession  of  an  arcnitect  or  sur*- 
veyor,  to  be  an  official  referee  of  metropolitan 
buikltiiii^j  in  adffition  to  the  official  referees 


authorized  to  be  appointed  by  the  redted  act. 


and  from  time  to  time,  as  he  shall  think  proper, 
to  remove  such  ad&tional  official  referee,  and 
to  appoint  any  other  person^  qualified  as  afore- 
said, in  his  place;  and  every  official  referee  to 
be  appointed  under  the  authority  of  this  act 
shall  ms^e  the  same   declaration  of  official 
fidelity,  and  have  the  same  duties,  powers,  au- 
thority, and  jurisdiction,  and  be  subject  to  the 
same  rules  and  regulations  (save  as  hereinafter 
varied  or  relaxed,)  as  if  the  said  recited  act  had 
authorized  the  appointment  of  three^official  re- 
ferees, and  the  official  referee  appo'nted  under 
the  authority  of  this  act  had  been  appointed 
official  referee  under  the  authority  of  the  re- 
cited act.  A    J  V    • 
2.  Tiro  officibl  referees  may  act. — And  be  it 
enacted.  That  aH  acts,  matters,  and  things  by 
the  said  recited  act  reanired,  directed,  or  per- 
mitted to  be  done  by  the  official  referees  of  me- 
tiopoUtan  buildings,  or  by  one  of  such  officii 
referees  with  the  assent  of  the  registrar,  may 
be  done  by  the  official  referees  appointed  and 
to  be  appointed  under  the  authority  of  the  re- 
cited act  and  of  this  act,  or  by  any  two  of 
them ;  and  that  the  acts,  certificates,  awards, 
orders,  and  determinations  of  any  two  of  the 
said  official  referees  shall  be  as  valid,  binding, 
and  effectual  as  if  the  same  had  been  done, 
signed,  made,  or  determined  by  all  the  said 
official  referees ;  and  the  assent  of  the  said  re- 
gistrar of  metropolitan  buildings  shall  not  be 
required  to  give  effect  to  the  same;    and  the 
assent  of  the  said  registrar  shall -not  render 
valid  any  act,  certificate,  award,  order  t)r  de- 
termination done,  signed,  or  made  by  oiie  only 
of  the  swd  official  referees  which  would  not  be 
valid  without  such  assent. 

3.  Official  referees  may  act  as  surveyors  wtth 
permission  of  Secretary  of  State,  and  disquali" 
fications  may  be  relaxed.— Special  referees  to  he 
^ appointed  in  certain  com*.— And  be  it  enacted. 
That,  notwithstanding  anything  in  the  said  re- 
cited act  to  the  contrary  contained,  it  shall  be 
lawful  for  one  of  her  Majesty's  principal  SeCTe- 
taries  of  State,  if  and  so  long  only  as  he  shaU 
think  proper,  by  any  writing  under  his  hand,  to 
permit  and  authorize  any  one  or  more  of  the 
persons  who  for  the  time  being  may  hold  *e 
office  of  official  referee  to  act  as  surveyor,  either 
alone  or  with  any  partner,  or  by  an  agent ;  wad 
no  person  sliall  be  ineligible  or  disqualified 
from  holding  the  office  of  official  referee  by 
reason  of  his  continuing  to  act  as  a  surveyor 
with  such  permission  as  aforesaid,  or  by  reason 
of  his  being  or  becoming  commissioner,  re- 
ceiver, steward,  or  agent  for  or  on  behalf  of  any 
owner  of  houses  or  land  within  the  limits^ 
the  said  recited  act,  provided  the  fact  of  such 
person  being  or  becoming  such  commissioner, 
receiver,  steward,  or  agent  be  notified  to  one  of 
her  Majesty's  principal  Secretaries  of  State, 
and  licensed  by  him  in  writing,  before  such 
person  be  appointed  or  continue  to  act  as 
official  referee ;  but  it  shall  not  be  lawful  for 
any  person  holding  the  said  office  to  act  as 
official  referee  in  the  case  of  any  building  or 
matter  in  which  he  shall  be  employed  as  archi- 
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tect  or  surveyor,  or  where  he  sliaUl  be  the  \fiaidfmui^ttiaH€$' paid  thereoui.'-^Andwh&tu, 

'  for  the  purpose  of  providiog  for  the  payment 
of  a  portion  of  the  salaries  of  the  offiaal  re- 
ferees and  registrar  under  the  said  recited  act, 
it  was  by  the  said  act  enacted,  that  the  lord 
mayor  and  aldermen  of  the  city  of  London 
should  direct  the  chamberlain  of  the  s^d  city, 
and  the  justices  of  the  peace  for  the  several 


commissioner,  receiver,  steward,  or  a^ent  of 
any  person  interested  in  such  building  or 
matter ;  and  if  it  shall  happen  that  more  than 
one  of  the  said  official  referees  shall  be  em- 

iloyed  as  architect  or  surveyor  as  to  the  same 

luilding  or  matter,  or  shall  be  the  commis- 
sioner, receiver,  steward,  or  agent  of  any  per- 
son interested  therein,  or  if  any  disagreement  |  counties  of  Middlesex,  Surrey,  and  Kent  should 
or  difference  of  opinion  shall  anse  between  anv ,  direct  the  treasurer  of  such  respective  counties. 
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two  official  referees  who  shall  act  as  to  such 
building  or  matter,  not  being  employed  as  ar- 
chitect or  surveyor,  or  as  commissioner,  re- 
ceiver, steward,  or  agent  of  any  person  in- 
terested therein,  it  shall  be  lawful  for  the  com- 
missioners of  her  Majesty's  woods,  forests, 
land  revenues,  works,  and  buildings,  from  time 
to  time,  upon  the  report  of  the  official  referees 
or  any  one  of  them,  or  upon  the  application  of 
any  person  interested  in  the  matter  in  dispute, 
to  authorize  one  or  more  competent  persons, 
being  of  the  profession  of  an  architect  or  sur- 
veyor, to  be  special  referees  in  respect  of  such 
I>articular  building  or  matter,  either  in  conjunc- 
tion with  the  acting  official  referee  or  referees, 
or  alone,  as  the  case  may  require ;  and  every 
special  referee  authorized  by  the  said  commis- 
sioners shall,  as  to  the  particular  building  or 
matter  for  which  he  is  authorized,  have  the 
same  power,  authority,  and  duties  as  if  he  had 
been  appointed  an  official  referee  under  the 
authority  and  for  the  general  purposes  of  the 
said  recited  act  t  and  it  shalJ  be  lawful  for  the 
ssdd  commissioners  to  assign  to  every  such 
special  referee  such  part  of  the  remuneration  of 
the  official  referee  or  referees  who  shall  be  dis- 
qualified as  aforesaid  from  acting  as  to  such 
particular  building  or  matter,  or  otherwise  to 
remunerate  him  as  the  said  commissioners 
shall  think  fit. 

4.  Q^e*racfl»/.— And  belt  enacted.  That 
if  any  official  referee  shall  act  as  surveyor, 
either  alone  or  with  any  partner,  or  by  an 
agent,  or  as  commissioner,  receiver,  steward,  or 
agent  for  or  on  behalf  of  any  owner  of  houses 
or  land  within  the  limits  of  the  said  recited  act, 
without  the  licence  and  consent  in  writing  of 
one  of  her  Majesty's  principal  Secretaries  of 
State,  or  shall  continue  to  act  as  surveyor, 
either  alone  or  with  any  partner,  or  by  an 
agent,  or  to  act  as  such  commissioner,  receiver, 
steward,  or  agent  as  aforesaid,  after  such 
licence  and  consent  shall  have  been  withdrawn 
or  shall  have  expired,  then  he  shall  cease  to  be 
Qualified  to  hold  the  office  of  official  referee,  and 
thereupon  such  office  shall  be  vacant,  without 
prejudice  nevertheless  to  anv  acts  done  by  him 
in  his  capacity  of  official  referee  so  far  as  other 
persons  are  affected  thereby. 

5.  Salaries  of  qficial  referees,— And  be  it 
enacted,  That  it  shall  be  lawful  for  her  Majesty 
from  time  to  time  to  grant  such  salaries  for  the 
remuneration  of  the  said  official  referees  re- 
spectively as  her  Majesty  shall,  as  to  each  of 
tnem,  be  pleased  to  appoint,  not  exceeding  in 
the  whole  for  the  three  referees  the  sum  of 
2,000/.  per  annum. 

6.  CtmtrilmtionstobepaidtotheotmsfMdaied 


to  pay,  by  two  half-yearly  payments  in  the 
months  oi  June  and  December  in  every  year, 
to  or  into  the  hands  of  the  cashier  of  the  com- 
missioners of  works  and  buildings,  on  account 
of  the  said  official  referees  and  of  the  said  re- 
gistrar, the  several  sums  of  money  therein 
mentioned  as  and  by  way  of  contribution  to 
such  salaries,  and  it  was  enacted,  that  the 
balance  of  such  salaries  should  be  payable  and 
paid  out  of  the  consolidated  fund  of  the  United 
Kingdom  :  And  whereas  such  salaries  are  by 
the  said  act  directed  to  be  paid  quarterly,  and 
the  contributions  towards  payment  of  the  same 
being  payable  half-yeariy  it  has  not  been  prac- 
ticable to  pay  such  salaries  as  directed  by  the 
said  act,  ana  it  has  been  found  izuonvenient 
to  pay  the  same  in  part  out  of  monies  contri- 
buted by  the  said  city  and  counties  respectively, 
and  in  part  out  of  the  consolidated  fund  of  the 
united  kingdom ;  be  it  therefore  enacted.  That 
the  several  sums  of  money  which  under  the 
said  recited  act  are  payable  by  the  chamberlain 
of  the  city  of  London,  and  the  treasurer  of  the 
counties  of  Middlesex,  Surrey,  and  Kent  re* 
spectively,  to  the  cashier  of  the  commiswoncr? 
of  works  and  buildings  on  account  of  the  said 
official  referees  and  of  the  sand  registrar,  and 
all  arrears  and  future  payments  thereof,  shall, 
instead  of  being  paid  to  such  cashier  on  such 
account  as  aforesaid,  be  payable  and  paid  into 
the  receipt  of  her  Majesty's  Exchequer,  and 
carried  to  the  account  of  the  consolidated  fund 
of  the  United  Kingdom  of  Great  Britain  and 
Ireland ;  and  the  ssuaries  of  the  official  referees 
and  registrar  of  metropolitan  buildings  for  the 
time  being,  and  all  arrears  thereof,  thall  be 
psdd  wholly  out  of  the  said  consolidated  fund 
by  the  lord  high  treasurer  or  the  commis- 
sioners of  her  Majesty's  treasury  for  the  time 
being ;  and  such  salanes  shall  accrue  from  day 
to  day,  and  be  p^d  quarterly  on  the  Ist  day 
of  January,  the  let  day  of  April,  the  1st  day  of 
July,  and  the  1st  day  of  October  in  every  year; 
ana  every  official  referree  and  registrar  shaU 
be  entitled  to  a  proportionate  par^  of  his  salary 
from  the  day  of  his  appointment  to  the  next 
succeeding  quarter  day  of  payment,  and  from 
the  last  (quarter  day  of  payment  preceding  bis 
death,  discharge  from  or  ceasing  to  hold  the 
office  of  official  referee  or  r^lstrar,  (as  the  case 
may  be,)  to  the  day  of  his  death,  discharge,  or 
ceasing  to  hold  such  office. 

7.  Public  act.— And  he  it  enacted.  That  this 
act  shall  be  deemed  to  be  a  public  act,  and 
shall  be  judicially  taken  notice  of  as  sudi  by 
all  judges,  justices,  and  others,  without  being 
speciaUy  pleaded 

8.  AUeratum  qf  lu?^^— And  be  it  enacted 
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That  this  act  may  be  asieDded  or  repealed  i)y. 
any  act  to  bo  passed  in  the  presenfe  session '  of 

parliament. 


CORRESPONDING  S0CIBTIB8  AND  LBCTUItfiS 

9  &  10  Vict.  c.  32. 

An  Act  to  amend  the  Laws  relating  to  Cbr- 
respondm^  Societies  and  tHe  licensing  of 
Lecture  Rooms.  p7th  July,  1846.] 

Proceedings  under  recited  acts  shaU  not  be 
commenced  unless  in  the  name  of  the  law  officers 
of  the  crown, — ^Whereas  by  an  act  passed  in  the 
39  G.  3,  c.  79,  intituled  "  An  Act  for  the  more 
efifectual  Suppression  of  Societies  established 
for  seditious  and  treasonable  Purposes,  and  for 
better  preventing   treasonable   and  seditious 
Practices/'  and  by  an  act  passed  in  the  57  G. 
3.  c.  19,  intituled  "An  Act  for  the  more  effec- 
tually preventing  seditious  Meetjngs  and  As- 
semblies,"  certain  offences  are  created,  and  cer- 
tain penalties  are  attached  to  the  commission 
thereof :  And  whereas  the  provisions  of  the  said 
acta  have  given  occatton  to  vexatious  proceed- 
ioga  ^y  coxmnon  informers :   Be  it  enacted  by 
the  Queen's  most  excellent  Majesty  jby  and  with 
the  advice  and  consent  of  tlje  iJonia  spiritual 
and   temporal,  and.  Commons,  in, this  pre- 
sent Darliament  .assembled,  and  by  the  autho- 
rity of  the  SAme,  That  from  and  after  the,  pass- 
ing of  thi^  act  it  shall  not  be. lawful  lor  any 
person  or  persons  to  commeocei  proeecote,  en- 
ter, or  file,  or,  cause  or  procure  to  be  com- 
menced^  prosecuted,  entered^   or.filed>   any 
action,  bill,  plaint,  or  informatioii  in  any  of  her 
Majesty's   courts,    or  before  any   justice  or 
jufitices  of  the  peace,  against  any  person  or 
persons,  for  the  recovery  of  any  fine  or  for- 
feiture made  or  incurred  or  which  may  here- 
after be  incurred  under  the  provisions  of  the 
recited  acts  or  either  of  them,  unless  the  same 
be  commenced,  prosecuted,  entered,  or  filed  in. 
the  name  of  her  Majesty's  Attorney-General  or 
SoHcitor-General  in  England,  or  her  Majesty's 
Advocate  in  Scotland;  and. every  action,  bill, 
plaint,  or  information  which  shall  be  com- 
menced, prosecuted,  entered,  or  filed  in  the 
name  or  jiaxnes  of  any  other  person  or  persons 
than  is  in,  that  behalf  before-mentionedi  and 
every  proceeding  thereupon  had,  shall  be  mill 
and  void  to  all  intents  and  purposes.       ^ 

2.  Set  may  he  amended,  ^'c. — ^And  be  it 
enacted^  That  ^his  act  may  be  amended  or  re- 
pealed by  any  act  to  be  passed  in  this  session, 
of  parliament. 

MEDICAL  JURISPRUI>ENCE. 


8PSCULATIVE   CHEMICAL  TESTIMONY 

The  following  case,  tried  at  Guildford  on  tiie 
1st  instant,  shows  the  necessity  of  great  cau- 
tion in  receiving  the  opinions  of  medical  men 
as  conclaaiye  evidence  t — 

A  young  woman  was  indicted  for  the  murder 
of  an  infhrit^bjr  afinrtnisteringtitiiol  to  it,  and 


tihe  prisoner's  defence  rested  entirely  upon  this 
question :— Whether  sulphuric  acid,  sugar  and 
water  mixed  together  in  certsdn  proportions, 
lAid  antseaeed,  sugar  and  water  mixed  together 
in  like  proportions,  would  tn  point  q^  cotowr  a 
few  minutes  afterward,  produce  similar  or  some- 
what  similar  appearance  ? 

The  girl's  life  undoubtedly  depended  upon 
the  result.  It  was  the  only  link  wanting  to 
establish  her  complete  defence*  If  the  same 
resuU  as  to  appearance  followed  upon  the  mix- 
ing both  sets  of  ingredients,  it  established  the 
girl's  innocence.  If  a  palpably  different  colour 
and  appearance  was  the  result,  it  went  verv^far 
in  establishing  the  presumption  of  her  guilt. 

•The  question  was  put  to  an  eminent  surgeon^ 
and  his  answer  was,  that  they  would  produce 
similar  or  nearly  similar  appearances.  After 
he  had  given  his  evidence,  and  wlulst  the  trial 
was  proceeding,  a  doubt  ariung  in  his  mind,  he 
left  the  court  with  one  of  the  most  distinguished 
chemists  of  the  present  day,  also  a  witness  at 
the  trial,  and  they  together  made  the  espen- 
ment.  They  returned  into  court,  and  the  sw^ 
geon,  in  a  state  of  excitement,  requested  the 
judge  to  allow  him  to  correct  his  testimonv,  for 
he  found  upon  trial  the  two  muctures  produced 
very  different  appearances,  and  he  held  upin 
court  two  wine-glasses,  one  of  the  aniseseed 
mixture  which  was  of  a  yeiZpio  colour,  the  other 
with  the  sulpliuric  acid  mixtijire,  which  was  ♦*- 
tensely  black,  ■  .         ,  *.     .v 

-  He  was  then  asked  by  the  counsel  for  the 
prisoner  in  what  order  he  mixed  the  ingredients^ 
producing  the  black  appearance,  and  he  re. 
plied,  the  sulphuric  acid  first,  then  the^sugar, 
then  the  water.  He  was  then  request^  to  re- 
peat the  experiment  in  court,  putting  first  the 
sulphuric  acid,  then  the  water,  and  then  the 
sugar,  which  he  did.  What  was  the  conse- 
quenee  ?  Why,  instead  of  turning  black  it  re- 
mained of  a  yellow  colour,  and  as  nearly  as 
possible  resembled  tlie  mixture  of  the  amse- 

BAA/1       Iv.t* 

Had  the  experiment  not  have  been  repeated 
in  court  in  the  order  of  mixing  the  ingredients 
in  which  it  was  there  repeated,  that  innocent 
girl  must  have  been  hanged ! 

The  quantity  experimented  with  was  about  a 
teaspoonful  of  sulphuric  acid  to  two  of  water, 
and  a  small  piece  of  sugar. 


THE  LAW  STUDENT. 
No.  6. 

LEGAL  EDUCATION  AT  THE  INNS  OP  COU»T, 

(From  the  Law  Review,) 
Since  our  statement  of  the  proceedings  re- 
latiiig  to  Legal  Education  in  the  Middle  Temple 
on  the  Ifith  January,  reported  in  our  number 
for  the  24th  of  that  month,  the  following 
measures  have  been  adopted: —  .  ' 

Committees  have  been  severally  appointed 
br  the  Inns  of  Court  to  consider  and  report  on 
this  subject.  At  %  meeting  on  the  11th  of 
February  test,  the  foHowing  suggestions  were 
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nsLw  Stuimt. 


Aada  hj  Mr.  Bethell  for  their  cowdera- 
tion:— , 

''1.  That  four  readerships  be  established  in 
addition  to  the  readership  on  jurisprudence  and 
the  civil  law  already  established  by  the  Middle 
Temple;  —  namely^  a  reader  on  constitutional 
and  criminal  law;  a  reader  on  the  law  of  real 
inroperty ;  a  leader  on  the  law  of  personal  pro- 
perty and  commercial  law ;  and  a  reader  on 
equity  jurisprudence  as  administered  in  the 
Court  of  Chancery.  Of  these  it  is  suggested 
mat  the  reader  on  the  law  of  real  property  be 
founded  and  endowed  by  the  four  societies  con* 
jointly ;  and  the  three  other  chairs  by  Lincohi's 
Inn,  the  Inner  Temple,  and  Gray's  Inn. 

"  2.  That  the  lectures  of  the  several  readers 
do  commence  in  Michaelmas  Term  next. 

"  3.  That  a  standing  committee  or  council 
be  established,  to  consist  of  twelve  members : 
uufee  to  be  nominated  by  each  of  the  four  Inns 
of  Court  5  of  whom  ftve  shall  be  a  quorum,  and 
four  go  out  of  office  annually.  To  this  com- 
nuttee  shall  be  intrusted  the  duty  of  making  all 
«uch  regulations  as  shall  be  necessary  for 
completing  the  details  of  several  measures  which 
are  hereby  recommended. 

"'*•  That  the  lectures  of  the  several  readers 

«    1.    ®P^  *®  ^^®  students  and  barristers  of 

aU  the  societies,  subject  to  the   payment  of 

such  terminal  fees  to  the  several  readera  as  the 

•Ending  committee  shall  direct. 

".5;  That  a  public  examination  shall  be  es- 
tabbdied,  to  be  held  three  times  a  year,  for  the 
exammation  of  all  such  students  as  shall  be 
dcsu-ous  of  submitting  thereto  previously  to 
bemg  called  to  the  bar :  and  such  examination 
shaU  be  conducted  by  the  five  readers;  and  a 
standard  of  merit,  as  the  condition  of  being 
entitled  to  the  honours  to  be  conferred  and  re- 
.  ceivuig  the  exhibitions  to  be  distributed,  shall 
be  fixed  bv  the  committee;  to  which,  if  no 
•  8tufl<mt  shall  attain,  no  honour  shall  be  awarded, 
nor  shall  any  exhibition  be  adjudged ;  but  the 
names  of  all  examinands  who  shall  rise  above 
the  said  standard  of  merit,  shall  be  ranked  in 
the  order  and  according  to  the  decrees  of  their 
respective  attainments. 

^  "  6.  That  the  examinations  be  held  three 
toes  m  every  year;  namely,  Hilary  Term, 
Trinity  Term,  and  Michaelmas  Term, 

"/•That,  as  the  examinations  are  intended 
solely  for  such  students  as  are  candidates  for 
honours  and  rewards,  no  student  shall  be  ad- 
mitted as  an  examinand  who  shall  not  have 
diligently  attended  the  lectures  of  three  of  the 
readers  during  one  year;  and  of  which  readers, 
one  shaU  be  the  reader  on  the  law  of  real  pro- 
perty, '^ 

^J'J'  '^^^  ?^™  ^^  *^'  Michaelmas  Term, 
1847,  no  student  shall  be  eligible  to  be  called 
to  the  bar  who  shall  not  have  attended  during 
one  whole  vear  the  lectures  of  any  two  of  the 
readera;  of  which,  the  reader  on  real  property 

*  "?'^  T^*5  ^^^^  student  who  shall  have  at- 
tended during  one  whole  year  the  lectures  of 

S^Jlr^ ""  "^l  ^^  '^^^"  (^^«  '«*d«^  on  real 
property  kw  being  one),  shaU  have  the  same 


privileges  in  point  of  adnrigBion  to  the  bar  as 
are  now  allowed  by  any  of  the  Mxiflties  in 
favour  of  graduates  of  the  English  muvormtiei. 

''10.  That  exhibitions  be  founded  by  the 
several  societies  of  Lincoln's  Inn,  the  inner 
Temple,  and  Gray's  Inn,  of  the  same  number 
and  amount  as  have  been  already  established 
by  the  Middle  Temple;  and  as  there  is  reaaon 
to  hope  that  a  ninth  exhibition  may  be  added, 
it  is  trusted  that  the  societies  will  be  in  a  con- 
dition to  award  three  exhibitions  of  one  hundred 
guineas  each  at  ever^  one  of  the  three  jmbfic 
examinations,  if  a  fitting  standard  of  merit  shall 
be  attained  to. 

''11.  That  every  means  be  adopted  for  giv- 
ing honourable  notoriety  to  the  names  of  those 
students  who  shall  be  deemed  worthy  of  ha- 
nours  and  rewards  at  each  public  examination ; 
and  that  every  encouragement  be  held  out  to 
the  students  to  induce  them  to  subndt  to  ^ 
examinations. 

"  12.  That  the  standing  council  duJl  hare 
power  of  granting  dispensation  to  any  students 
who  shall  have  been  prevented  by  inevitable 
accident  from  complying  in  all  respects  with 
the  regulations  as  to  attendance,  &C.,  which 
shall  be  established." 

These  suggestions  formed  the  basis  of  the 
discussion  on  the  subject  which  aubseqoendy 
ensued;  and  we  understand  that  deputations 
from  each  committee  consisting  of  three  mem- 
bera  of  each  Inn,  (the  treasurer  of  each  society 
being  one),  met  at  the  Inner  Tonple,  and 
ultimately  the  following  result  was  agreed  to 
by  the  deputations,  and  was  subsequ^itly  ap- 
proved by  the  committees  :-* 

"  Minutes  of  the  result  of  the  conferences  of 
the  deputations  from  the  committees  of  each  of 
the  Inns  of  Court  on  the  subject  of  Legal  Edu- 
cation as  approved  the  3rd  of  June,  1846. 

"  The  deputations  from  the  committees  ^- 
pHointed  by  the  several  Inns  of  Court  to  ceo- 
sider  the  subject  of  legal  ^ucation,  hare 
communicated  together,  and  are  of  opimtm 
that  the  following  propositions  should  be 
oflfered  for  adoption  to  their  respective  so- 
cieties. 

"  That  it  is  expedient  to  insthute  rewards,  or 
honours,  or  both,  by  way  of  encouragement  to 
students  who  may  be  willing  to  undergo  ei- 
aminations. 

"  That  for  the  purpose  of  preparing  the  sta- 
dents  for  such  examinations,  there  abonldbe 
established  four  lectureships  in  addition  to  that 
on  civil  law  and  general  jurisprudence  already 
established  by  the  Middle  Temple, 

"  lliat  the  subjects  of  the  additional  lectures 
should  be : — 

"  1.  Constitutional  law,  criminal  and  other 
crown  law. 

"2.  The  kw  of  real  property  and  convey- 
ancing, devises  and  bequests. 

"3.  Those  branches  of  the  common  law 
which  are  hot  included  in  the  two  last  heads. 

"4.  Equitable  jurispnidenee  as admhiBSteRd 
in  the  Court  of  Chancery. 

"  That  the  lectureship  for  constitutiooal  law 
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cnmioal  and  other  crown  law«  should  be 
maintained  at  the  joint  expense  of  the  four  so- 
cieties. 

"  That  the  lectnreelup  of  civil  law  and  general 
jurisprudence,  should  be  maintained  as  now  at 
tile  sole  expense  of  the  Middle  Temple. 

"  And  thai  the  other  three  lecturesnips  should 
be  maintained  at  the  expense  of  the  three  other 
sodeties  respectively, — one  for  each  as  shall  be 
hereafter  arranged  among  themselves. 

^l^iat  no  examination  should  be  required  of 
any  student  as  a  condition  precedent  to  his  call 
to  the  bar. 

"ITiat  every  student  should  be  required,  as 
a  condition  precedent  of  his  call  to  the  bar,  to 
produce  a  certificate  of  his  having  attended  two 
of  the  courses  of  lectures,  the  selection  to  be 
determined  by  himself." 


VACATION  RBADINO. 

To  the  Editor  of  the  Legal  Observer. 

Mr.  £DiTOB.-rI  beheve  that  I  express  the 
sentiments  of  many  a  lawyer  when  I  state,  that 
in  earlv  hfe  several  vacations  were  worse  than 
wastea,  hj  a  total  abstinence  of  legal  reading. 
As  many  junior  members  of  the  profession  wUl 
be  on  ihe  wing  m  search  of  fresh  air  and  re- 
creation, allow  me  to  assure  them,  that  they 
wiU  not  interfere  much  with  the  pursuits  of 
other,  if  they  resolutely  devote  one  or  two  hours 
each  morning  to  what  I  may  call  legal  claesks. 
They  will  contribute  to  a  certain  dignity  and 
robustness  of  mind,  upon  which  a  superstruc- 
ture of  accomplishments  and  manly  pursuits 
win  rest  the  better,  all  through  life. 

Should  anv  of  my  younger  friends  be  pro- 
ceeding to  the  continent,  they  will  do  well  to 
refresh  themselves  daily  with  a  portion  of 
Story's  Conflict  of  Laws,  Savigny,  or  Jus- 
tinian. If  the  vacation  weeks  are  to  be 
spent  in  Great  Britain,  they  will  find  much 
amusement  in  Manwood's  Forest  Laws,  as  il- 
lustrative of  early  English  manners.  I  maybe 
permitted  to  add,  that  apart  from  their  legal 
worth,  the  writings  of  Ldttleton,  Coke,  and 
Flowden,  will  furnish  much  amusement  to  the 
Bnglish  gentleman  in  vacation.  The  works  of 
ShaJupeare,  and  the  author  of  Hudibras,  will 
also  suggest  (as  is  well  known)  many  points 
of  legal  inquiry  and  criticism. 

C.  C. 

hmcolne  Inn,  August,  1840. 

PROCEEDINGS  OF  LAW  SOCIETIES. 


THB   LAW  A880CIAT10N. 

Thk  annual  general  meeting  of  this  benevo- 
lent society,  took  place  on  the  12th  May  in  the 
arbUration  room  of  the  Incorporated  Law  So- 
ciety. The  chair  was  taken  by  Mr.  George 
Herbert  Kinderley. 

The  following  report  of  the  board  of  direc- 
tors was  read  :— 


"  The  directors,  in  compliance  with  the  prac- 
tice of  former  vears,  have  to  report  to  the  mem- 
bers at  large  tne  transactions  of  the  association 
since  the- last  annual  general  court. 

''The  annexed  accounts  will  explain  ths 
mode  in  which  the  income  of  the  association 
has  been  expended;  the  allowance  to  the  pri- 
marv  class  of  applicants  being  860/.,  while  that 
to  the  secondary  class  amounts  to  99/*  lOs,, 
part  of  the  150/.  voted  at  the  last  general 
meeting. 

"  Of  the  first  description,  one  new  case  has 
come  before  tlje  board  during  the  year ;  a  case 
which,  in  all  its  circumsUnces,  fully  justifies 
the  views  of  those  who  planned  the  formation 
of  this  charity. 

"To  the  secondary  class  a  case  has  been 
added,  which  confirms  the  propriety  of  the  dis-* 
tinction  drawn  by  the  34th  bye-law,  between 
the  mdows  and  families  of  non-members  who 
have  never  contributed  to  the  funds,  and  of 
those  who,  subscribing  for  a  time,  have  lost  the 
ability  to  continue  the  subscription,  and,  cod* 
sequently,  the  benefits  attaching  to  the  families 
of  deceased  members.  The  case  in  question  is 
of  the  latter  description. 

"  In  pursuance  of  the  recommendation  of 
the  directors  contained  in  their  report,  presented 
last  year,  the  annual  general  court  voted  a 
larger  grant  than  had  for  some  previous  time 
been  usual,  though  less  than  was  customary  in 
former  years,  for  distribution  amonff  the  se- 
condary, or  non-members  class,  and  of  this 
sum  it  will  be  seen  that  99/.  10*.  have  been  ex- 
pended; but  it  should  be  added  that  as  some 
of  the  applicants  have  received  only  half  a  year's 
payment,  the  full  early  allowances;  wouW 
amount  to  116/. 

"  In  alluding  to  this  portion  of  the  outlay^ 
the  directors  deem  it  right  to  draw  attention  to 
the  mode  in  which  it  has  been  made. 

« It  will  be  observed,  that  the  tendency  of 
the  bye-laws  passed  at  the  last  annual  meeting, 
is  to  render  permanent  the  allowances  to  non- 
members'  families ;  whereas,  hitherto,  those  d- 
lowances,  unlike  the  payments  made  to  the 
primary  class,  had  been  considered  in  the  hght 
of  casual  relief.  . 

"The  sum  of  116/.  may  therefore  be  viewed 
as  a  fixed  charged  upon  the  funds,  and  it  will 
be  necessary  for  the  members,  on  the  present 
occasion,  to  consider  what  additional  sum  be- 
yond this  fixed  charge  should  be  placed  at  the 
discretion  of  the  directors,  to  enable  them  to 
deal  with  the  cases,  casual  or  otherwise,  which 
may  arise  during  the  succeedinff  year. 

"  It  may  be  added,  that  the  aUowances  made 
during  the  past  year  to  this  class  have  been 
founded  on  the  report  of  the  same  conunittee 
who  proposed  the  bye-laws  regulating  this  par- 
ticular description  of  relief;  and  the  directors 
have  great  satisfaction  in  being  enabled  to  state 
that  there  appears  everjr  reason,  from  the  resmt 
of  the  last  year's  experience,  to  believe  that  the 
substitution  of  small  periodical  and  defined  pay- 
ments for  the  casual  and  fluctuating  assistance 
heretofore  granted  to  the  widows  and  familtes 
of  non-members,  wiU  prove  far  more  benefiaal 
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and  acceptable  to  the  recipients  of  relief,  and 
free  from  any  injurious  effect  upon  tlie  funds 
or  the  interests  of  the  association. 

''In  recording  the  death  of  the  late  John 
Teesdale,  Esq.,  one  of  the  treasurers,  the  direc- 
tors, knowinpf  how  universal  has  been  the  re- 
gret felt  by  the  profession  at  his  loss,  will 
merely  advert  to  his  unceasing  and  effectual 
exertions  on  behalf  of  this  association.  To 
his  unremitting  energies  the  society  is  indebted 
for  a  large  number  of  the  recent. hfe  subscrip- 
tions ;  and,  in  deploring  his  death,  the  direc- 
tors can  only  hope  that  his  benevolent  zeal 
will  be  imitated  by  other  members  of  the 
society." 

The  following  are  the  patrons  and  officers  of 
the  Society : — 

President. --The  Right  Hon.  Lord  Lynd- 
hurst. 

F»ce-prc*M/«i/*.— The  Right  Hon.  the  Vice- 
Chancellor  of  England,  the  Right  Hon.  the 
Vice-Chancellor  Knight  Bruce,  the  Right  Hon. 
the  Vice-Chancellor  Wigram,  the  Right  Hon. 
Sir  J.  B.  Bosanquet. 

Treasurers.  —  George  Herbert  Kinderley, 
Auffustas  Warren. 

lHrectors,—C.  T.Abbott,  Benjamin  Austen, 
Keith  Barnes,  R.  R.  Bayley,  James  Beaumont, 
E.  S.  Bigg,  John  Boodle,  T.  H.  Bothamley, 
Geoiige  Brace,  James  Burchell,T,J.  Burgoyne, 
ijamcs  Burton,  Thomas  Clarke,  Charles  Clarke, 
John  Clayton,  Charles  Few,  H.  R.  Freshfield, 
R.  H*  Giraud,  Bryan  Holme,  F.B.  Hookey, 
•James  Hore,  J.  O.  Jones,  H.  S,  Lawford,  Wil- 
liam Lowe,  John  Philpot,  Charles  Ranken,  J. 
A.  Simpson.  Meaburn  Tatham,  J.  W.  Thrupp, 
W.  Tooke,  C.  J.  Whishaw,  John  Young. 

Trustees.  ~  J.  W.  Freshfield,  WiUiam  S. 
Jones,  J.  W.  White. 

Secretary.  —  John  Murray,  Ty  \Miitehall 
place. 


OBSRRVATIOJJS  OF  THE  LATE  MR.  J 
W.  SMITH  ON  CODIFICATION. 


ing,  that  comtnercia!  men  are  notorioiuiljr  the 
best  judges  of  their  own  interests,  have  mtcr- 
fered  as  little  as  possible  with  their  avocations, 
have  shackled  trade  wth  few  of  those  formalities 
and  restrictions  which  are  mischievous,  if  only 
on  account  of  the  waste  of  the  time  occupied  in 
complying  with  them.  The  Mercantile  Law  of 
England  is,  perhaps,  of  all  laws  in  the  world, 
the  most  completely  the  offspring  of  usage  and 
convenience,  the  least  shackled  by  legulatire 
regulations.  Thus,  the  performance  of  one  of 
the  most  obvious  parts  of  the  duty  of  a  mer- 
chant, and  one  which  the  laws  of  most  other 
countries  enforce  by  many  and  anxious  pro- 
visions, viz.,  the  keeping  a  correct  account  of 
his  transactions,^  is  left  by  us  to  be  enforced 
solely  by  public  opinion,  and  by  the  dread  of 
that  reproach  and  loss  of  credit  which  would 
follow  the  detection  of  any  gross  irregularity. 

It  is,  perhaps,  in  consequence  of  thus  that  we 
find  sucn  high  and  peculiar  sentiments  of  com- 
mercial honour  prevalent  among  English  mer- 
chants. 

When  trade  began  to  flourish  in  this  country, 
those  occupied  about  it  soon  disoovered  that 
the  law  had  provided  but  few  rules  for  the 
guidance  of  their  transactions,  aad  thai  it  was 
therefore  necessarv,  that  they  should  themsdves 
adopt  some  regulations  for  fiAlt  own  govern- 
ment. Thus,  they  in  early  timea,  evected  a  sort 
of  mercantile  republics  the  pbseryance  of  whose 
code  was  ensured,  less  by  the  law  of  the  land 
than  by  the  force  of  opinion  and  the  dread  of 
censure.  The  law  is  now  indeed  more  copiotti, 
but  the  spirit  which  had  been  then  called  forth 
has  ever  since  continued  to  prevade  our  mer- 
cantile community,  and  has  conduced  to  a  more 
scrupulous  observance  of  good  faith  and 
I  punctuality  than  could  have  ever  been  enforced 
!  even  by  the  most  anxious  efforts  of  the  kgit- 
I  lature. 

I     These,  and  such  as  these,  are  the  reflectiona 
j  which  have  rendered  the  author  of  tbis  work 


exceedingly  averse  from  any  idea  of  reducing 
_  ,  our  commercial  system  into  a  code,  by  which 

The  Mercantile  Law  of  England  is  an  edifice^  f/  TpJrebeSl^  KSer^iSTpavented 
erected  by  the  merchant,  with  comparativdy  |  from  operating,  as  they  now  most  oiffuUy  do, 
Uttle  assistance  either  from  the  courts  or  the  '^-       ^  •        '^-  ■     •  ' 

legislature. 

The  former  have,  in  very  many  instances, 
only  impressed  with  a  judicial  sanction,  or  de- 
duced proper  and  reasonable  consequences 
.  from  those  regulations  which  the  experience  of 
the  trader,  whether  borrowing  from  foreigners 
or  inventing  himself,  had  already  adopted  as 
the  most  convenient.'  The  latter,  wisely  reflect- 


upon  the  law  and  working  out  its  improveoient 
'  without  assistance  from  the  legielatnre. 


■  TIjus  the  earliest  Enghsh  dissertations  on 
•  commercial  law  are  collections  of  usages  writtei^ 
'  by  merchants,  who,  from  the  practical  know- 
ledge of  the  regulations  in  use  among  their  own 
.  class,  had  become  better  commercial  lawyers 
than  the  denizens  of  Westminster '  Hall.    So 
top,  it  was  at  one  time  the  practice,  when  a 
disputed  point  of  commercial  law  arose,  to  re- 
ceive evidence  of  the  custom  of  merchants  with 
regard  to  it,  and  then  leave  it  to  the  decision 
of  the  jury.  i 


^  See  the  French  Code  de  Cooaaeroe,  llv.  1, 
tit.  2,  which,  after  describing  several  books 
which  every  tradesman  is  to  keep,  besides  an 
inventory  of  his  whole  propery,  proceeds  io  art. 
11  :  "Les  livrcs  dont  la  tenue  eeC  ordonnee 
par  les  art.  cidessu?,'  serbnt  col^  paraph^  et 
vises  soit  par  un  des  juges  des  trtbunanx  de 
commerce,  soit  nar  le  n^re  on  un  ^$p^^  ^'^'^ 
la  forme  ordinaire  et  sans  frais."  TaislEiiMiof 
inquisition  must  be  a  great  cheek  oa  com- 
mercial enterprise.  Again,  in  Frraoe  muky 
branches  of  agency  ^ich,  amoilff  ua,  ave  open 
to  the  competition  of  every  individiialy  aie  iiio> 
nopolised  oy  persons  nomhiated  by  the  go- 
vernment, entitled  "'Agifn^  de  Change  et 
Courtiers."   Code  de  Commerce,  liv.  1,  tit.  5. 
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A  erimioAl  code  would  be  of  great  utility,  for 
tlie  rules  of  cnxninal  law  ought  to  be  not  only 
definite  but  inflexible,  incapable  of  extension, 
save  by  the  superior  power  of  the  state. 

llie  whole  of  our  remedial  system,  includ- 
ing the  formalities  of  actions  at  law  and  suits 
in  equity  and  in  the  Ecclesiastical  and  Admi- 
ralty Courts,  would  be  a  very  proper  subject  for 
codification,  for  it  is  a  collection  of  arbitrary 
rules,  which  are  then  best  when  most  access- 
ible. 

The  codification  of  the  law  of  reai  property 
is  not  worth  seekin^^  for.  Its  principles  and 
practice  are  so  abstruse,  that  no  code  would 
render  them  intelligible  to  the  public,  while,  by 
the  profession,  they  are  already  understood 
sufficiently.  But  the  codification  of  our  mer- 
cantile law  would  be  a  national  evil.  It  would 
destroy  the  singular  and  fortunate  plasticity  of 
a  system  whose  rules  hitherto  have  been,  and 
always  ought  to  be  made,  by  the  merchant,  and 
dictated  by  his  exigencies. 

REPORT  OF  SELECT  COMMITTEE  ON 
PRIVATE  BILLS. 

A  LARGE  proportion  of  our  readers  being 
more  or  less  engaged  in  soliciting  or  advocating 
private  bills  in  parliament,  we  ffhall  extract  for 
their  information  some  passages  from  the  Re- 
port, dated  the  3rd  August,  of  the  select  com- 
'mzttee  of  the  House  of  Commons  on  the  sub- 
ject of  these  bills. 

The  reports  commence  with  some  intro- 
ductory observations  on  the  bills  specially  re- 
ferred to  the  committee  regarding  water-works, 
draining,  paving,  and  other  town  improvements, 
and  thus  proceeds  : — 

"  Your  committee,  however,  while  engaged 
in  considering  the  matters  specially  referred  to 
them,  had  their  attention  forcibly  drawn  to  the 
fact,  that  most  of  the  defects  m  the  present 
mode  of  private  legislation  are  not  peculiar  to 
those  classes  of  bills,  but  are  general  in  their 
applicatioa  to  the  whole  system ;  and  the  difiS- 
cnlty  of  considering  the  defects  of  one  or  more 
sucn  classes  separately  from  the  others,  tiecame 
so  apparent^  that  your  committee,  instead  of 
-connning  themselves  to  aUmited  view  of  the 
sobject*  found  it  necessary  to  extend  their  in- 
quiry to  the  whole. system  of  private  legislation, 
with  respect  to  which  they  would  suomit  the 
following  observations  and  recommendations  to 
the  house. 

"  They  would  in  the  first  place  remark,  that 
under  the  present  system,  the  expenses  of  ob- 
taining the  most  necessary  or  desirable  private 
bai  are  grievouely  and  needlessly  heavy,  while 
the  great  mass  ol  these  so-called  private  bills 
(exduding  those  which  are  in  thebr  nature  per- 
sonal, such  as  divorce  and ,  estate  bills)  mate- 
rially affect  pubHc  interests,  and  are,  although 
local,  essentially-pablic  bills. 


"That  with  respect  to  these  local  bills,  the 
chief  imperfection  of  the  present  system  of 
legislation  arises  from  the  fact  that  no  provi-' 
sion  i^  made  for  furnishing  the  committeet 
which  sit  upon  them  with  complete  and  trust- 
worthy information,  cither  with  regard  to  the 
local  evils  requiring  remedies,  or  with  regard 
to  the  bearing  which  the  provisions  proposed 
in  them  may  have  upon  the  general  law  of  the 
country. 

"As  the  public  are  not  represented  befom 
the  committee  by  any  competent  or  duly  quali- 
fied person,  the  committee,  when  the  bill  is  un- 
opposed, are  wholly  dependent  for  information 
on  the  interested  representations  of  the  pro- 
moters ;  and  where  it  is  opposed,  they  have,  in 
addition,  only  the  representations  of  parties  not 
in  the  least  more  likely  to  be  disinterested  than 
the  promoters ;  inasmuch  as  the  expenses  of 
opposition  are  such  as  to  deter  all  parties  from 
venturing  to  undertake  it,  except  those  whose 
interests  are  directly  affected  by  the  project, 
and  who  are  also  possessed  of  considerable 
means.  The  consequence  is  that,  under  the 
present  system,  the  interests  of  the  public  at 
large,  who  have  neither  the  means  of  obtaining 
detailed  information  as  to  the  proposed  mea* 
sures,  nor  the  means  of  defraying  the  expenses 
of  opposition,  are  oflen  greatly  prejudiced  by 
local  acts.  That  besides  this,  there  are  more- 
over often  introduced  into  \6^\  bills  provisions 
of  the  most  objectionable  nature,  some  varying 
or  interfering  with  the  general  statute  or  cona- 
mon  law  of  the  country ;  some,  though  ordi- 
nary in  their  nature,  yet  of  a  perplexing  and 
needless  diversity  in  form ;  and  finally,  some 
so  contradictory  and  mutually  discordant  as  to 
render  their  enforcement  impossible,  and  to- 
make  the  law  doubtful  and  embarrassing  evett 
to  those  who  are  professionally  versed  in  it 

"Influenced  by  these  considerations,  your 
committee  have  come  to  the  following  resolu- 
tions :— 

1.  As  to  Public  General  ActSy  the  committee 
report  as  follows : — 

"  Your  committee  are  of  opinion  that  it  ia 
desirable,  in  cases  in  which  only  ordinary 
powers  are  sought,  that  means  should  be  af- 
forded to  the  parties  of  carrying  their  projects^ 
into  execution,  under  the  authority  and  super- 
vision of  one  of  _the  public  boards  or  depiart- 
ments.  without  the  necessity  of  applying  to^ 
parliament. 

"That  for  this  purpose  public  general  acts 
should  be  passed  on  the  several  subjects  of 
sewage  and  water^vorks,  paving,  lighting,, 
police  and  watching,  marlcets,  and  everjr  other 
class  of  private  bills,  excluding  those  which  are 
in  their  nature  personal,  on  a  principle  similar 
to  that  which  has  been  already  carried  into 
effect  by  the  3  &  4  W.  4,  c.  90,  for  lightin^j  m 
England;  by  the  9  Geo.  4,  c.  82.  for  lighung,. 
&c.,  in  Ireland ;  and  by  the  3  &  4  W.  4,  c.  46, 
for  police  in  Scotland. 

"  That  every  such  public  general  act  should 
set  forth  the  conditions  on  which  any  corpora- 
tion, parish,  company,  or  other  parties  may  be 


m 


Meport  qf  Setee^  Oommiihe  m  Prmatt  BiUf. 


invested  with  the  powers  conferred  by  fluch 
general  act,  and  should  also  specify  the  public 
board  or  department  of  the  government  under 
whose  authority  such  powers  are  to  be  con- 
ferred ;  such  boards  and  departments  beinff 
the  Home  Office,  the  Board  of  Trade,  the  Ad- 
miralty, the  Commissioners  of  Woods  and 
Forests,  the  Inclosure  Commissioners,  or  others, 
as  the  case  may  be. 

**  That  amongst  the  provisions  so  to  be  spe- 
cified in  each  pubhc  general  act,  the  following 
seem  to  be  expedient,  namely, 

"  That  a  memorial,  for  authority  to  put  in 
force  the  powers  of  ^e  act,  be  presented  to  the 
proper  board  or  department. 

"That  such  memorial  shall  state  the  objects 
of  the  promoters ;  the  public  utility  of  the  mea- 
sure ;  the  local  situation  of  the  work ;  the  esti- 
mated expense ;  the  means  by  which  the  ne- 
cessary funds  are  to  bo  raised,  and  the  periods 
over  which  the  charges  or  repayments  ace  to  be 
distributed. 

'*  That,  within  a  limited  time,  similar  infor- 
mation on  these  points  shall  be  given  to  all 
parties  interested,  and  to  the  neighbourhood, 
in  the  manner  rejijuired  by  the  standing  orders 
in  the  case  of  private  bills ;  and  that  a  printed 
copy  of  such  memorial,  together  with  plans  and 
sections,  estimates,  subscription  contracts,  and 
xdl  other  appropriate  information  shall,  in  a 
similar  manner,  be  lodged  at  the  office  of  some 
local  functionary ;  and  that  duplicate  copies  of 
the  same  documents  be  likewise  lodged  with 
the  department  at  the  same  time. 

''  That  all  parties  interested  shall  be  permitted, 
within  a  given  time,  to  lodge  for  public  inspec- 
tion, in  the  office  of  the  local  functionary, 
written  suggestions,  objections,  or  amendments 
to  the  measure  proposed,  which  shall  in  due 
time  be  forwarded  to  the  department. 

'*  That  the  department  shall  thereupon  de« 
pute  one  or  more  qualified  inspectors  (at  the 
expense  of  the  promoters)  to  proceed  to  the 
locality,  and  there,  after  due  notice, — 

"  1st.  To  inquire  in  open  court,  whether  the 
provisions  of  tne  public  general  act  as  to  no- 
tices, deposit  of  documents,  and  all  other  legal 
requirements,  have  been  duly  complied  with. 

"  2ndly.  To  inquire  as  to  the  merits  of  the 
case,  botn  by  evidence  in  open  court,  and  by 
personal  inspection ; 

''  And  then  to  make  a  written  report  on  both 
points  to  the  department. 

"  That  the  department,  exercising  its  discre- 
tion on  both  the  above  points,  shall  thereupon 
determine  whether  authority  shall  be  given  for 
the  exercise  of  the  powers  ot  the  act ;  and  if  so, 
upon  what  terms  and  conditions;  and  that 
such  authority  be  conferred  by  a  legal  docu- 
ment, according  to  a  form  to  be  appended  to 
the  act ;  but  that  in  any  case  in  which  private 
property  may  appear  to  the  department  to  be 
seriouslv  interfered  with,  such  authority  shall 
be  withneld,  and  the  parties  be  left  to  the  ordi- 
nary mode  of  proceeding  by  amplication  to 
parliament. 

2.  The  report  next  proceeds  particularly  to 


coDsidertbe  practice  relating  to  PrtDOle  BiUf, 
and  the  following  are  the  condoabiiB  the  com- 
mittee have  come  to :— * 

"That,  in  the  opinion  of  the  committee,  it 
would  be  desirable  that  similar  prooeediogs 
should  be  adopted  in  the  case  of  all  private  bdb 
relating  to  the  above*mentioned  claMes  of  tob- 
jecte;  Dy  requiring, — 

"  That  all  applications  for  such  bilk  should, 
previously  to  the  session  of  parliament,  be  re- 
ferred to  the  proper  board  or  department,  as 
abore ;  and, 

*'  That  such  department  should  appcnat  one 
or  more  inspectors  to  proceed  to  tke  spot  to 
take  evidence,  both  as  to  compliaaoe  with  the 
standing  orders  and  upon  the  merits  of  the 
measure,  in  the  manner  above  recommended, 
and  to  make  a  separate  report  upon  each  of 
these  pcnnts ;  such  reports  to  be  referred  re- 
spectively to  the  committee  on  standing  orders 
and  to  the  committee  on  the  bill.  If,  as  woidd 
be  most  desirable,  the  House  of  Lonls  should 
think  proper  to  adopt  a  similar  course  of  pro- 
ceeding, tne  same  mspectors  might  lepasi  to 
both  houses. 

''That  the  committee  are  of  opinion  that 
such  local  investigation  would  be  of  incalculable 
advantage, — 

"  1st.  In  diminishing  the  great  expenses  now 
incurred  by  parties  for  the  attendance  of  agents 
and  witnesses  in  London. 

'*  2ndly.  In  saving  a  large  portion  of  the  time 
of  members  of  the  house,  now  consumed  in  the 
sub-committees  on  petitions  for  private  biBs, 
and  in  the  committees  on  bills ;  and 

"  3rdly.  In  supplying  to  committees  on  bills 
that  local  and  trustworthy  information  which 
under  the  present  system  appears  to  be  so  much 
wanted. 

"  If,  however,  the  house  shoidd  not  be  pre- 
pared at  the  present  advanced  period  otthe 
session,  for  the  immediate  adoption  of  the  sys- 
tem recommended,  involving,  as  it  would,  the 
most  extensive  changes  in  tne  stani^ng  orders, 
the  committee  would  urge  the  subject  on  the 
early  attention  of  the  house  in  the  next  sesuoii 
of  parliament,  when  its  deliberations  on  this 
point  might  be  materially  assisted  by  having 
under  its  consideration  the  public  general  bills 
above  mentioned,  which  they  hope  wUl  be  pre- 
pared during  the  recess.  ^ 

**That,  with  the  view  of  an  immediate  saving 
of  time  and  expense  in  the  proof  of  standing 
orders,  the  committee  recommend  that,  in  the 
ensuing  session  of  parliament,  the  proof  of 
standing  orders  now  taken  before  the  sub-com- 
mittees shall  be  taken  before  an  officer,  or 
officers,  to  be  appointed  by  the  speaker,  who 
shall  commence  his  sittings  for -this  purpose  on 
the  1st  of  January,  1847 ;  that  every  petition 
for  a  bill,  with  a  copj  of  the  bill  annexed,  shall 
be  lodged  in  the  Private  Bill  Office  on  or  be- 
fore the  24th  of  December;  and  that  no  bill  be 
permitted  to  be  read  a  first  time  until  the  re- 
port of  such  officer  shall  have  been  presented 
to  the  house;  and  further,  that  to facuitate  this 
object,  all  plans,  &c.,  shall  I>e  deposited,  and 
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an  appHcationB  aball  be  made  to  landowners 
and  occupiers  on  or  before  tbe  30ih  November. 
It  bas  been  suggested  that  tbe  officers  above 
mentioned  mignt  liold  their  sittings  in  other 
places  besides  London. 

"THat  in  case  such  report  should  aQege 
compliance  with  the  standmg  orders,  it  shdl 
be  final;  and  in  case  it  should  alleipe  non- 
compliance, it  shall  be  referred  to  the  conmiit- 
tee  on  standing  orders^  &s  at  present ;  and  the 
officer  by  whom  the  rq>ort  was  made  shall 
attend  before  the  committee,  for  the  purpose  of 
fumiBhing  them  with  any  additional  inibnna- 
tion. 

"That,  in  case  such  officer  shall  feel  doubts 
as  to  the  due  construction  of  any  standing 
order  in  its  application  to  a  particular  case,  he 
shall  make  a  special  report  of  the  £»ct8  s  whiuh 
report  shall  be  referred  to  the  committee  on 
standing  orders,  who,  after  hearing  the  opinion 
of  such  officer,  as  well  as  the  arguments  of  the 
agents,  on  the  point  of  construction,  shall  de- 
termine whether  or  not  the  standing  orders 
have  been  complied  widi ;  and  shall  either  re- 
turn the  report)  with  their  decision,  to  the 
house,  or  shall  proceed  to  consider  die  question 
of  dispensing  with  the  standing  orders,  as  the 
case  may  be. 

3-  Ihe  committee  nest  proceed  to  consider 
the  subject  of  CcmsoBdaUcfn  Acts,  and  say, 

*'  That  great  evil  results  from  the  want  of  a 
strict  unifornsity  of  legislation  with  reference  to 
all  private  bills,  but  more  especially  with  refer- 
ence to  police  bills  and  bills  for  the  improvement 
of  towns. 

•'That  for  the  purpose  of  remedying  this 
evil,  it  is  e^rpedient  that  acts  be  passed  upon 
the  same  pnnciple  as  those  passea  in  the  last 
session,  called  the  Lands  Clauses  Consolidation 
Act,  the  Companies  -Clauses  Consolidation  Act, 
and  the  Railws^  Clauses  Consolidation  Acts. 

"That  such  acts  be  prepared  during  the  re- 
cess, to  effect  the  following  objects  : 

**  Police  and  watching. 

*'  Waterworks  and  sewage* 

"  Lighting. 

"  Improvement  of  towns  and  regulation  of 
buHdings  and  streets  and  roads. 

"  Markets  and  fairs. 

"  Cemeteries. 

**  Bridges  and  ferries. 

"  Harbours,  docks,  ports,  piers,  and  quays. 

"  Canals,  rivers,  and  navigation. 

"  That  there  be  a  schedule  attached  to  each 
of  these  acts  prescribing  the  form  of  private 
bill,  by  which  anj  place  or  party  may  be  put 
under  the  provisions  (in  whole  or  in  part)  of 
any  one  or  more  of  the  above-named  acts. 

'*  That  all  private  bills  be  drawn  according 
to  such  form,  except  where  the  circumstances 
of  the  case  require  a  deviation  from  it.  That 
in  all  such  cases  the  cause  of  such  deviation  be 
inserted  in  the  preamble ;  and  that  it  be  the 
dut^  of  .the  committee  upon  the  bill  to  decide 
and  report  speciaBy  upon  the  necessily  of  such 
deviation. 

"That  in  the  notices  of  any  applications  to 


parliament  Iw  a  bill,  wherein  it  is  proposed  to 
make  such  deviation,  the  intention  shall  be  in- 
serted in  such  notices. 

"That  as  doubts  and  uncertaintv,  as  to  the 
provisions  of  &e  law,  ai-e  caused  oy  a  multi- 
plicity of  acts  for  the  same  object  m  any  lo- 
cality, it  is  desirable  that  when  an^r  ccnrporation, 
parish,  company,  or  other  parties,  invest^ 
with  the  powers,  or  acting  under  the  provisions 
of  any  existing  local  act  or  acts,  shall  apply  to 
parliament  for  a  new  bill,  with  new  and 
amended  powers  and  provisions,  having  refer- 
ence to  the  same  matters,  it  shall  be  impera- 
tive on  them  to  send  their  new  bill,  together 
with  all  previous  existing  acts  on  the  same  sub- 
ject in  force  within  the  same  corporation, 
parish,  or  district,  to  the  board  of  trade,  who 
shall  report  their  opinion  to  the  house  whether 
the  new  bill  shall  be  allowed  to  proceed,  or 
whether  all  the  existing  acts  shall  be  repealed, 
and  the  powers  and  provisions  of  such  repealed 
acts,  together  with  the  new  or  amended  powers 
and  provisions  sought  for,  should  be  consoli- 
dateo,  to  the  intent  that  only  one  local  act  shall 
be  m  force  at  the  same  time,  in  the  same  place, 
widi  reference  to  the  same  object. 

4.  Our  last  extract  shall  be  on  the  important 
matter  of  the  Taxation  of  Costs.  The  com- 
mittee observe-;- 

"  That  although  the  fees  payable  to  parlia- 
ment on  local  and  private  bills  are  fixed  and 
known,  yet  the  charges  of  solicitors  and  agents 
for  promoting  or  opposing  such  biDs  are  very 
uncertain  and  often  very  extravagant :  and,  as 
there  is  no  scale  estabUshed  by  parliament  for 
such  charges,  it  is  desirable,  for  the  protection 
of  the  public,  that  a  proper  taxing-officer,  sudi 
as  is  attached  to  courts  of  justice,  should  be 
appointed  under  the  authority  of  the  speaker, 
and  a  scale  of  taxation  be  authorized  and  pub- 
lished by  him  for  the  guidance  of.  all  parties 
promoting  or  opposing  local  and  private  bills. 

"  That  the  taxing-officer  shall  present  to  the 
house,  at  the  commencement  of  each  session, 
an  account  of  the  total  amount  of  the  expenses 
for  promoting  or  opposing  of  each  bill  taxed 
and  sanctioned  by  him  during  the  preceding 
session,  distingmsning  the  amount  pedd  as  fees 
on  each  bill  to  each  of  the  houses  of  parliament, 
the  amount  for  witnesses  and  other  expenses, 
and  for  professional  services." 


ANALYTICAL  DIGEST  OF  CASES. 

RBPORTED   IN    ALL   THE    COURTS. 

fiDouttK  of  Cquits* 
V.  PRACTICE. 

AFFIDAVIT. 

1,  Inadmissible  aaainst  answer. — ^The  plain- 
tiflfs  title  to  the  relief  prayed,  depended  upon 
A,  (whose  administrator  he  was)  having  sur- 
vived jB.  The  answer  stated  that  the  defendant 
did  not  know  and  could  not  set  forth,  whether 
A.  did  survive  B.,  or  whether  A.  was  linng  or 
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dead.  The  plaintiff  in  aapport  oC  a  moftioii  £(ir 
a  receiver  and  for  payment  into  coait  of  mone^ 
in  the  defendant's  bands,  produced  an  affidavit 
t)  prove,  that  ^4.  died  ^terB..  and  to  prove 
also,  a  letter  alleged  to  have  been  written  by 
the  defendant  to  the  plaintiflT'a  BoHcitof,  and  to 
contain  an  admission  of  the  fact.  The  answer 
denied  that  the  defendant  wrote  the  letter,  but 
added,  that  it  might  have  been  written  by  some 
parson  in  the  habit  of  beins;  about  him :.  Hetd, 
that  the  affidavit  was  not  admissible.  Edwards 
V.  Jones,  13  Sim.  632. 

AMENDMENTS. 

1.  Notwithstanding  a  defendant  has  notice 
of  an  order  to  amend  and  for  him  to  ans^^er  the 
amendments  and  exceptions  at  the  same  time, 
he  may  file  his  answer  at  anv  time  before  the 
order  is  served.  Pariente  v.  Mensusan,  13  Sim. 
522. 

2.  While  the  Attorney-General  is  the  plaintiff 
in  a  suit,  it  is  suflicient  that  the  affidavit  re- 
quired by  the  G9th  Order,  to  found  a  special 
application  to  amend  should  be  made  by  the 
solicitor,  and  it  must  be  made  to  the.  Master. 
Attorney^General  v.  Wakem^n,  32  L.  0.  ^1. 


ANSWER* 


See  Affidavit, 


APPEARANCE*      ^      • 

QiMi/»/?e(2.— Motion  by  a  def«ndanf^  Who  liad 
been  served  with  a  copy  of  the  bill  tinder  the 
23rd  Order  of  August,  1841,  for  leave  to  «nter 
an  appearance  without  being  bound  by  the 
proceedings  which  had  taken  place  in  the 
cause,  on  the  ground  that  she  ought  to  have 
been  made  a  party  by  subpoena,  refused :  for 
if  the  defendant  was  not  a  party  within  the 
23rd  Order,  she  was  not  bound  by  the  proceed- 
ings.   Boreham  v.  Bignall,  4  Hare,  633. 

BILL. 

1 .  5erpice.— Bill  filed  in  July,  application  on 
the  4th  of  December  for  leave  to  serve  copy 
bill.  Motion  refused  on  account  of  the  unet- 
plained  delay.     Horry  v.  Colder ,  7  Bea.  5S6. 

2.  Liberty  given,  after  great  dela^,  to  serve 
copy  bill,  the  omission  to  apply  earlier  having 
been  accidental,  and  not  for  delay.  Bell  v. 
Hastings^  7  Bea.  592. 

3.  Examined  copy.— Held,  on  a  motion  for 
leave  to  enter  a  memoraadam  of  service  of 
copy  bill,  that  it  is  not  necessary  for  plaintiff  to 
swear  that  he  examined  the  copy  either  with  the 
office-copy  or  the  record.  An  affidavit  that  he 
believes  it  to  be  a  true  copy  is  sufficient.  Legh 
V.  Jjegh,  13  Sim.  690. 

4.  23rd  Order  of  August,  1841.— If  a  bill,  of 
which  a  copy  has  been  served  under  this  order, 
is  amended  after  service,  a  new  copy  must  be 
ser\'ed.     Thomas  v.  Se%,  32  L.  0. 227. 

And  see  Service, 

creditor's  suit. 

Treliminary  inqmries^—The  Vice-  Chancellor 
IVigram  refused  to  direct  preliminary  inquiries, 
under  tlie  5th  Order  of  the  9th  of  May^  1839, 
in  a  creditor's  suit,  where  the  plaintiff  was  both 


creditor  and  admjiiustirator  of  the  intestate,  and 
the  bill  was  filed  against  the  intant  "heir  at  law, 
and  sought  to  charge  the  real  estate  with  the 
debts  wmch  the  personal  estate  was  insufficient 
to  pay.    Leaden  v.  Lewin,  4  Hare,  634* 

CONTEMPT. 

1.  Plaintiff's  ieo/A.— A .  defendant  in  con- 
tempt ordered  to  be  discharged  from  prison  on 
his  own  motion,  the  sole  plaintiff  being  dead* 
TerreU  v.  Souch,  4  Hare,  535. 

2.  Proceedings  during  cowtempt.'^K  party  in 
contempt  for  nonpayment  of  costs,  and  being 
served  with  an  order  nisi  to  confirm  a  icpott 
may,  notwithstanding  his  contempt,  take  ex- 
ceptions to  the  report,  and  draw  up,  pass,  and 
enter  an  order  to  set  down  Ae  exceptions ;  and 
•may  also  present,  and  be  heard  upon,  his  peti- 
tion to  diwharge  the  report  as  irrqj^ikr,  and 
for  liberty  to  open  the  accounts .  aUowed  ia 
former  reports,  on  the  ground  that  items  there- 
in were  allowed  in  the  fd>sence  of  Uie  petitioaer, 
and  while  the  suit  was  abated.  Aforriaaa  t. 
Morrison,  4  Hare,  590. 

Cnses  cited  in  the  jud^pfnent :  WiUon  r.  Betes,  5 
Myl.  &  Cr.  197;  Kinsf  v.  Bij«nt.  irf.  191; 
Wilson  V.  Metcalfe,  H.  S.,  cited  1  Dan.  Clu 
657. 

3.  Personal  aeiriop.^-Befbre  aa  attachoeal 
can  issue  for  the  nonperforfloanceof  ade^naor 
order  of  .the  court,  j)ersqnal  aerrice  o(  aoch 
decree  or  order  must  oe  effected.  B^i^tkr  t. 
Aylward;  In  re  Fitton,  1  Dru.  1. 

4.  Order  qf  commUtal— Sealing  of  fTarraat. 
-^An  order  of  committal  for  contempt  contains 
a  sufficient  adjudication  of  the  contempt  having 
been  committed,  if  such  act  can  be  inferred 
from  recitals  of  it  in  the  order ;  but  it  is  ipoie 
proper  to  aver  the  contempt  distinctly.  Soiii 
order  may  contain  a  condition  that  the  parfrf 
committed  shall  pay  the  taxed  coats  of  com- 
mittal and  discharge;  although  it  is  moat  osaal 
to  defer  the  question  of  costs  until  tho.pctt^ 
applies  to  be  discharged.  A  warrant  ondar 
the  hand  and  seal  of  a  judge  of  the  court  of 
review  for  the  committal  of  a  party  in  con- 
tempt, must  have  affixed  to  it  tne  seal  of  the 
cotirts ;  and  therefore  the  party  arrested  under 
such  warrant,  not  so  sealend,  is  entitfed  to  lie 
dischaiiged  unconditionklly.  Re  Van  Sandm, 
32  L.  O.  34. 

And  see  Sequestration, 

coNvavANca. 
See  Infant,  3. 

DECREE. 

See  Recover,  1  j  Sale,  1,  3. 

DRAINING  SETTLED  ESTATES. 

A  court  of  equity  is  functus  qficio  when  it 
has  confirmed  the  Master's  import  sanctiotiiag 
the  draining  of  a  settled  estate  under  4-&  S 
Vict.  c.  55.  What  remains  to  be  done  toiiler 
the  act  is  to  be  done  by  the  Master,  and  lioi 
by  the  court.    Exparte  Mills,  13  Sim.  591. 

Case  citMl  in  the  lodgment:  Stsafaop^ T^'Stan- 
Jiope,  a  Bea.  S47f  ^n- 
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DISSOLVING   INJUNCTION. 

See- Injunction,  1,  2. 

EXCEPTIONS. 

See  Injunction,  3. 

GUARDIAN. 

On  an  application  to  appoint  a  solicitor 
guardian  ad  litem  to  a  defendant  of  unsound 
mind,  not  so  found  by  inquisitton,  the  court  re- 
quired to  be  first  satisfied  that  no  relatire 
would  undertake  the  defence.  Moore  v.  Piatel, 
1  Bea.  583.  See  Needham  v.  Smilh,  6  Bea. 
130  h.  a. ;  Mackewrakin  r.  Cort,  7  Bea.  347. 

And  see  Infant,  1. 

HEARING.  ' 

Setlinff  down  cause, — A  bill  of  revivor  and 
sopplemeot  was  filed  to  bring  new  trustees  be- 
fore  the  court.  It  was  supplemental  as  to  the 
trustees,  but  a  bill  of  revivor  as  regarded  the 
other  defendants.  Held,  that  it  was  only  ne- 
cessary to  set  down  the  bill  to  be  heard  as 
against  the  new  trustee.  Hussey  v.  Dieett,  7 
Bea.  499. 

INFANT. 

1.  Guardian. — A  court  of  equity  will  refer 
it  to  the  Master  to  auprove  of  a  guardian  for  an 
in£nit,  notiinthstanding  the  infant,  being  four- 
teen years  of  age  and  entitled  to  real  estate,  has, 
by  deed,  appointed  a  gutfdian  for  himself. 
Coham  v.  Cokam,  13  Sim.  639. 

2.  Mortffagee,-~Siatutel  FT.  4,  c.  60.— Form 
of  order  upon  an  application  for  an  infant 
mortgagee  to  convey  under  the  statute  1  W. 
4,  cr  60,  8.  6.     In  re  Haltiday,  1  Dm.  3. 

3.  Construction  o/ 11  G.  4,  4-  1  W.  4,  c.  36. 
—The  court  has  no  power  to  order  a  master  in 
chancery  to  execute  a  conveyance  for  an  infant 
who  has  refused  to  obey  an  order  of  the  court 
for  executing  such  conveyance,  although  an 
attachment  may  have  been  issued  agunst  him ; 
nnless  the  case  can  be  brought  within  one  of 
Sir  Edward  Sngden's  acts.  Potts  v.  Button, 
31  L.  O.  135. 

INJUNCTION. 

1.  pissoknng  common  injunction, — The  com- 
mon injunction  against  several  defendants,  may 
be  dissolved  as  to  some,  before  all  have  an- 
swered, and  the  proper  course  of  proceeding 
for  that  purpose  is,  for  those  who  have  answered 
to  obtain  an  order  nisi,  as  of  course.  Levfis  v. 
Smith,  7  Beav.  470. 
Cases  cited  in  tho  judgment:  Joas]  h  v.  Dovble- 

day,  1  Vet.  9c  B.  497  ;  Nnylor  v.  Middleton, 

2  Vfad.  131  ;  Todd  ▼.  Dismor,  2  Sim.  &  Stu. 

477 ;  Imperial  Gaa  Light  Company  v.  Clarke, 

Youi9ge,  580. 

2.  Motion  to  dissolve,  —  Shomng  cause.  — 
Upon  a  motion  made  on  the  last  seal  after 
Trinity  Terni,  for  an  order  absolute  to  dissolve 
the  common  injunction,  the  plaintiff  will  not  be 
allowed  until  the  next  motion  da^  to  show 
cause  on  tb0  merits  1  but  the  court  will  appoint 
an  early  day  in  the  vacation  for  that  purpose. 
Stagg  v.  Brown,  7  Bear.  513.  Ste  Rew  v. 
Diaeon,  2    Madd.  258;   Fielding  v.  Capes,  4 


Mad.  393;  L«nev.  Barton,  1  Phil.  363;  Bor^ 
dinave  v.  Wadeson,  1  Coll.  432. 

3.  JS;rc^fioft9.-— E.Yceptions  were  shown  as 
cause  on  the  day  they  were  filed :  Held,  tliat 
they  might  be  referred  instanter,  notwithstand* 
ing  the  16th  Order  of  May,  1845,  Art.  25. 
Hughes  v.  Thomas,  7  Beav.  584.  See  Bishton 
V.  Birch,  2  Ves.  &  B.  42. 

4.  Bhreach  qf  injunction,  —  It  is  a  breach  of 
an  injunction  to  obtain  an  order  to  change  the 
venue  in  the  action.  Pariente  v.  Bensusan,  13 
Sim,  522. 

5.  Committal.  ^^  In  order  to  obtain  an  order 
to  commit  for  breach  of  an  injunction,  it  should 
be  proved  that  both  the  injunction  and  the  no- 
tice of  motion  were  personally  served  upon  the 
parties  sought  to  be  committed. 

Semble,  that  the  order  nisi  for  dissolving  an 
injunction  may  be  made  absolute  on  the  day 
appointed  for  showing  cause,  if  no  counsel  ap- 
pears to  show  cause,  and  on  the  motion  of  the 
leading  counsel  for  the  defendant.  Newman  v. 
Parsons,  32  L.  O.  36. 

IRRXGULAR  ORDER  OP  COURSE. 

An  order  of  course  alleged  to  have  been  ir- 
regularly obtained,  cannot  be  treated  as  a 
n^ty.  It  operates  until,  bv  a  proper  applica- 
tion, it  is  discharged.  Btaxe  v.  Blake,  7  Bea. 
514.  See  Geneve  v.  Hannam,  1  Russ.  &  M. 
494;  WUkins  v.  Stevens,  10  Sim.  617;  Petty 
V.  Lonsdale,  4  Myl.  &  Cr,  547 ;  Fennings  v. 
Humphry,  <Be9i,U 

ISSUE. 

New  /rMr/.— Before  a  jud^  will  be  called  on 
to  furnish  his  notes  of  the  trial  of  an  issue,  the 
counsel  for  the  party  moving  for  the  new  trial 
must  satisfy  the  court  that  they  are  necessary 
for  the  purpose  of  the  motion,  Hungerford  v. 
Jagoe,  1  J.  &  L.  691. 

LUNACY. 

Staying  firoceedings  in  a  suit, — After  decree, 
a  commission  of  lunacy  issued  against  the 
plaintiff,  who  being  a  married  woman,  was  su- 
mg  by  her  next  friend.  The  V.  C.  of  England, 
on  the  application  of  her  husband,  a  defendant, 
stayed  tne  proceedings  in  the  suit  until  the 
result  of  the  proceedings  under  the  conunission 
was  known.    Hartley  y,  Gilbert,  13  Sim.  596. 

liORTOAGXB. 

See  Infant,  2. 

MUNICIPAL  CORPORATION  ACT. 

Style  qf  corporations. — The  Municipal  Cor- 
poration Act  does  not  substitute  the  words 
"burgess"  Ibr  that  of  "citisen,"  in  cases 
wl^re  the  latter  was  the  appellation  used  before 
the  passing  of  the  act.  Attomey-'General  v. 
Corporation  of  Worcester,  32  L.  O.  251. 

PAYMENT  INTO  COURT. 

1.  Coitfiii^eii^  imterut.-^A,  residuary  sum  of 
stock  standing  ini  the  names  of  trustees,  the 
dividends  of  which  were  paid  bv  them  to  the 
parties  entitled  thereto,  ordered  to  be  trans- 
ferred into  coml  to  the  credit  of  the  cause,  on 
the  application  of  a  party  entitled  to  a  mere 
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contingent  interest  in  the  fund,  and  notwith- 
standinp:  that  all  the  parties  entitled  to  vested 
interests  therein  were  satisfied  with  the  conduct 
and  custody  of  the  trustees,  and  opposed  the 
application.    BartUtt  v.  Bartlett,  4  Hare,  631. 

2.  Decree. — Salc—Enlargment  of  time. — 
Bill  to  set  aside  a  purchase  made  by  the  de- 
fendant, or  to  have  same  declared  a  trust  for 
the  plaintiff.  By  the  decree  the  plaintiff's  right 
to  have  the  purchase  declared  a  trust  was 
estabfished,  and  certain  accounts  were  directed, 
upon  the  taking  of  which  it  was  ascertained 
that  a  sum  of  6,l62l.  Us.  Sd.  was  due  to  the 
defendant,  and  under  the  final  decree,  the  plain- 
tiff was  ordered  to  pay  same  within  six  months, 
and  that  thereupon  the  estate  should  be  recon- 
veved  to  the  plaintiff.  The  plaintiff  having 
faiied  to  pav  this  sum  within  the  appointeu 
time :  Semble,  that  the  proper  remedy  for  the 
defendant  under  such  circumstances  was  the 
dismissal  of  the  bill. 

By  consent,  the  time  of  payment  was  en- 
larged for  four  months,  and  m  default  of  pay- 
ment within  that  period,  a  sale  was  directed. 
Austin  V.  Chambers,  1  Dru.  85. 

3.  Purchaser. — Delai/. — A  purchaser  is  not 
excused  from  paying  his  money  into  court  by 
the  delay  of  other  parties  not  completing  the 
conveyance.     Grace  v.  Bayntun,  32  L.  O.  155. 

4.  Partnership, — ^The  court  will  not,  on  a 
bill  filed  by  a  partner  for  an  account  of  part- 
nership transactions,  order  payment  into  court 
of  a  balance  admitted  by  the  defendant  to  be 
due  from  him  to  the  partnership,  unless  he 
admits  the  amount  to  be  in  hishand^.  Bradley 
V.  Teale,  32  L.  O.  252. 

6.  Doubtful  title. — A  court  of  equity  will  not 
order  payment  into  court,  if  the  title  of  the 
party  applying  is  at  all  doubtful.  Neither  will 
It  order  a  fund  standing  to  the  credit  of  a  cause 
bet;veen  A.  and  B.  to  be  transferred  to  the 
joint  credit  of  that  and  of  another  cause,  in 
which  it  is  claimed  by  C.  adversely  to  both  A. 
and  B.,  unlets  C.  has  a  perfectiy  clear  title  to 
the  fund.  St.  Victor  v.  Devereux,  13  Sim. 
641. 

PRELIMINARY  INQUIRIES. 

See  Creditor's  suit. 

PUBLICATION,  ENLARGING. 

1.  The  court  will  not  enlarge  publication, 
because  the  solicitor  having  supposed  that  the 
new  orders  allowed  two  calendar  months  with- 
in which  application  might  be  made  to  the 
Master  to  enlarge,  had  neglected  to  apply  to 
him.     Stephen  v.  Dingwall,  31  L.  O.  676. 

2.  A  solicitor  having  made  application  to  the 
Master,  but  having  been  prevented  by  an  acci- 
dent from  getting  publication  enlarged  by  the 
Master,  a  month's  further  time  given  by  the 
court.     Groom  v.  Stinton,  32  L,  O.  82. 

3.  When  the  defendant  will  not  be  preju- 
diced, the  plaintiff  may  have  llie  time  for  pass- 
ing publication  enlarged,  upon  paying  aU  the 
costs  of  the  application.  Hemmery  v.  DingwaU, 
32L.O.  251. 

*   RECEIVBR. 

1.  A  receiver  in  a  creditor's  suit  in  which  a 


previous  decree  had  been  made  will  be'granted, 
such  a  decree  being  no  bar  to  a  second  order 
respecting  the  same  assets.  Tanner  v.  Carter, 
32  L.  O.  14. 

2.  The  143rd  Irish  General  Order,  Corbidding 
any  clerk  or  agent  of  a  solicitor  to  be  sqppointed 
a  receiver,  is  general,  and  not  confined  to  clerks 
or  agents  of  the  solicitors  in  the  cause  or  mat- 
ter.   In  re  Stokes,  1  J.  ic  L.  675, 

RBPOKT. 

AUoratum.  after  coi^rmaMn, — Befora  a  im- 
port could  be  altered  alter  confirmation  die 
order  should  be  obtained  to  take  it  off  the  O. 
Attorney-General  v.  Corporation  of  Imcmter, 
32  L.  O.  302. 

REVIVOR. 

Subpcsna  to  appear  to  bill  of  revivor  served 
on  the  3rd  July,  and  an  application  made  on 
the  4  th  of  December  to  enter  appearance  for 
defendant :  Held,  tiiat  the  plaintiff  must  ather 
serve  a  new  subposna  or  give  notice  of  motion. 
Tolly  V.  Ingleby,  7  Bea.  591. 

SALE. 

1.  Hearing  for  further  directions.  Decree 
for  a  sale  pronounced.  Simpson  t.  (ySeflwe*, 
1  Dm.  89. 

2.  By  the  decree,  the  jdaintiff's  demand  was 
declated  a  charge  upon  tiie  lands,  and  Hboty 
was  given  to  all  parties  to  apply,  as  occasion 
might  require.  The.L.  C.  of  Ireland  enhee. 
quently  upon  motion,  directed  a  sale.  fFolsan 
V.  Pirn,  1  Dru.  90. 

And  see  Payment  into  Court,  2. 

SEALING  WARRANT. 

See  Contempt,  4. 

SEaUESTRATION. 

Contempt. — An  order  cannot  be  obtaiiied  as 
a  matter  of  course  against  a  peer  for  nonpajr- 
ment  of  money  ordered  to  be  paid  by^  him,  if 
any  calculation  is  required  to  be  made  of  sub- 
sequent interest.  Wright  v.  Earl  i^  Mommy- 
ton,  32  L.  O.  133. 


SERVICE  OF  BILL. 


See  BUI. 


SERVICE  OF  PROCESS  OUT  OF  JURISOICTIOM. 

1.  The  33rd  Order  of  May,  1845,  enabling 
the  court  to  order  service  of  subpoena  to  ap- 
pear and  answer,  "  where  a  defendant  in  snr 
suit  is  out  of  the  jurisdiction,''  is  not  limited 
by  the  2  Witt.  4,  c.  33,  and  4  &  5  WilL  4,  c. 
82,  to  suits  instituted  in  respect  of  lands  or 
tenements,  or  hereditaments  in  England  or 
Wales.  Blenkinsopp  v.  Blenkinsopp,  32  L.  O. 
251. 

2.  The  33rd  Order  of  May,  1845,  wluch  en- 
ables the  court  to  order  the  service  of  the  sub* 
poena  to  appear  and  answer  upon  a  defendant 
out  of  the  jurisdiction,  does  not  anply  esdn* 
sively  to  suits  concerning  lands,  stock,  or  shares 
withm  the  statutes,  2  Will.  4,  c.  33;  and  4  &  5 
Will.  4,  c.  82,  but  gives  tbe  cowt  a  discretion, 
aecordkig  to  the  circumstancea  of  the  case,  to 
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pennitSQchflenricemanyjBiutwhatever^   WHt- 
more  v.  Bfan,  4  Hare,  612. 

3.  Service  ahroftd  of  a  subpcsna  to  appear 
aod  answer  directed,  under  the  33rd  Order  (rf 
May,  1845,  upoa  a  defendant  of  unfiound  mind 
not  80  found  by  inquisition.  Biddnlpk  v.  JLord 
CamouSy  7  Bea.  580. 

4.  Upon  an  application  to  serve  a  subpoeaaa 
abroad,  under  the  33rd  Order  of  May,  1845,  an 
affidavit  merely  showing  the  place  ot  residence 
abroad  of  the  defendant  seven  weeks  previous, 
is  insufficient..    FUske  v.  BuUer,  7  Bea.  Sdl. 

5.  liberty  being  f^iven  under  the  33ni  Order 
of  May,  1845,  to  serve  a  subpoena  in  Irelaiid, 
the  periods  limited  under  the  2iid  article,  were 
ten  days  to  appear,  six  days  to  plead*  answer, 
or  demur,  not  demurring  alone,  but  no  order 
was  made  as  to  the  time  for  demurring  alone. 
Brown  v.  Stanton,  7  Bea.  582. 

SETTING   DOWN   CAUSE. 


See  Hearing, 

SETTLED   ESTATES  DRAINAGE. 

See  Drainage, 

SUBSTITUTED   8BRVICB. 

Before  the  court  will  direct  service  at  a  man's 
office  to  be  good  service  on  him,  it  must  have 
some  proof  that  he  is  carrying  on  communica* 
tion  with  the  office.  In  re  WiUon,  32  L.  O. 
351. 

TIHAL  NEW. 

See  Issue, 

VACATION   APPLICATION. 

Jurisdiction. — Orders  of  5th  May,  1837.— 
Smhle,  that  the  15th  Order  of  May,  1837,  em 
powering  any  judge  of  the  court  to  hear  spe- 
cial applications  in  vacation,  where  the  pro- 
ceedings have  been  originally  instituted  before 
another  equity  judge,  does  not  apply  to  any 
other  than  the  long  vacation.  Lawton  " 
Ridsdale,  32  L.  O.  33. 

RECENT    DECISIONS  IN  THE  SUPE- 
RIOR  COURTS. 


aEPORTED    BT    BARRISTERS    OF    THE    SEVERAL 
COVRTB. 

tCoIls  (EToatt. 

Teesdale  v.  Swindall    July  23,  1846. 

32nd  sec.  op  order  16th  of  1845. 

Proper  form  of  a  medal  order  allowing  ex' 
ceptions  to  be  referred  on  the  same  day  on 
which  they  are  filed. 

THfs  was  a  motion  to  set  aside  an  order  re- 
ferring exceptions  for  insufficiency  to  the  Mas- 
ter for  irreg^arity,  on  the  ground  of  its  bearing 
date  on  the  same  day  on  which  the  exceptions 
had  been  fikd. 

The  order  was  in  the  form  of  a  common 
order,  but  it  had  been  in  fact  obtained  on  a 
special  application  to  the  court,  having  been 
refused  in  the  fint  instance  for  want  of  an  affi- 


davit of  service,  tibough  it  appears  that  tamkat 
ordera  are  obtained  in  the  V.  C.  of  Enghmd's 
court,  only  on  the  suggestion  of  counsel. 
Mr.  Raupell  for  the  motion. 
Mr.  Turner  and  Mr.  Gifford,  conti^ 
Lord  Lamgdale  said,  the  proper  form  of  the 
order  would  have  been,  notwithstanding  the 
general  orders,  let  the  reference  be  made.    But 
there  could  be  no  doubt  of  the  regularity  of  the 
order.    The  court  had  power  to  dispense  with 
these  general  orders  in  particular  cases,  and  in 
this  case  had  so  done. 

Re  Wheldon.   June  4,  1846. 

FOUR  days'  order. — DELIVERY  OF  BILb* 

The  motion  to  commit  for  non^delivery  of  a 
bin  of  costs  must  be  preceded  by  an  order 
for  Us  delivery  within  four  days. 

Mr.  Gardener  moved  for  an  order  against  a 
solicitor,  to  deliver  his  bill  within  four  days  or 
to  be  committed.  He  produced  an  affidavit  of  a 
former  order  to  deliver  the  bill  having  been 
served,  but  he  had  not  any  affidavit  df  a  bill 
having  been  delivered. 

Lord  Langdale  said,  there  must  be  an  affi- 
davit that  no  bill  had  been  delivered.  Upon 
which  an  order  to  deliver  the  bill  within  four 
days,  and  if  that  order  was  not  complied  with 
there  might  then  be  an  application  for  his 
committal. 


Jope  v.  Pearee,   May  23rd,  &  June  1 1th,  1846 

EVIDENCE.  —  PROOF     OF     MARRIAGE. — 
REGISTER. 

The  court  wiU  not  usually  dispense  with  proof 
from  the  register  of  a  marriage  on  an  ap- 
pHeation  to  have  money  paid  out  of  court : 
but  if  the  parties  are  residing  in  a  country 
in  which  it  is  probable  registers  have  not 
been  kept,  the  court  wiU^  on  receiving 
reaaonaoU  evidence  to  support  this  coneht- 
sion,  and  an  <tfidavit  of  a  party  present 
when  the  marriage  ceremony  was  performed, 
make  the  order. 

This  was  the  petition  of  a  residuary  legatee  of 
a  fund  standing  to  her  credit  in  the  name  of  die 
Accountant-General,  praying  that  the  same 
might  be  transferred  to  an  attorney  appointed 
by  her. 

The  petition  stated  that  there  was  standing 
in  the  name  of  the  Accountant-General  to  the 
credit  of  the  cause  "  The  account  of  Deborah 
Jope  and  Isaac  Jope,"  in  bank  3  per  cent,  an- 
nuities, 575^  5s.  4d, ;  and  in  reduced  annuities 
26/.  iOs.  4d.,  to  one  moiety  of  which  the  peti- 
tioner Deborah  Jones,  formerly  Deborah  Jope, 
was  entitled.  The  petition  also  stated  that  the 
petitioner  Deborah  Jones  intermanied  with  the 
petitioner  Benjamin  Jones  on  the  6th  March 
last^and  it  prayed  that  the  funds  to  which  the  - 
petitioner  Deborah  Jones  was  entitled  might 
be  paid  to  her  solicitor,  she  and  her  husband 
being  both  resident  in  America. 

The  only  evidence  in  support  of  the  marriage 
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\Vser  that  of  the  Baptist  minister  who  performed 
the  cer^oji^,  wh0'6ta^4  thal^  «n  the  4rtt  of 
March  mX».  at  the  house  of  Mjra.  PhQ|hei\Iope, 
in  the  city  of  Plttabiirgh>  he  duly  joiQed  to- 
gether m  the  bonds  of  hol^  xaaltm&txf  the  pe- 
titioners^  and  that  the  marriage  ao  aolentnized 
was  a  ^ood  and  legal  marriage  accordiog  to  the 
rites' and  ceremonies  of  the  Baptist  church, in 
Pitfaburgb. 

Mr.  Rogers  for  th«  petitionet^.v 

iMr.  Milhr  for  the  trustees.  ^ 

The  Master  of  the  Ho//*said  the  Evidence  of 
the  marriage  was  not  sbfltcient.  Either  sl  cei*- 
tifl^ate  from  the  register  must  be  produced^  or 
eirfdence  giren  that  no  register  is  Kept. 

'Jurfe  Wth, — Mr.  Rogers  this  morning  i^Ad. 
an  «iffidavit  of  the  petitioners'  solicitor,  stating 
that  within  the  last'feW  years  he  had  aereral 
matters  of  business  for  nanjes  living  in  the 
Slate  6f  Pcnnsylviinia,  entttled  to  legacies  dnd 
twiBt  monies,  and  that  no  records  or  i^egistiieS 
«of  births,  marriages,  or  deaths  appeared  to  have 
b^ett'  kept,  and  he  f  erily  believed  no  sach  re- 
gistries were  kept  J  whereupon  Ids  Lordship 
made  die  order. 


Mr.  Cooire  then  asked  that  Mr.  JohnBon,the 
iBolidta-  .tox.tfefe  Miltei^  futliy  iiu^'be  ap- 
poQitpdiiiiliidL  LbiPd  LoMdalt  «6wrflnled  to  do, 

traa.  gi|nerai>.  mbbdy;  thatdtidiQi :  titer  isoMdton 
a{:.the<  oduit  waffA  M  ^poftudd  ignardian; 
oUberwnei  m  i^/wHei'didi'nQt'^aq^qpiar,  Ae 
order  douid  onljr  haveJjeeajnade  for  appointing 
the  person  ,^.^in^,Si^,,, 


Mr.  Cooktmii'^kmiriSAc^im  to  Mr. 
JohnsoQ^if  hd'sawHo  db^Mslotonto  enapkiy  the 
wife's  solicitor  to  act  for  the  Jj^usband.  Bat 
Lorii  'Eww^iArf^rtfuseA'  to' Wif ,  any'diwcfions 
at  all  interferftrg  With*'thJ^"d^i8cretion  of  the 
gQardiax»»M«t  Aia^  eanr  tinteuatatiBg"  thai  ihe 
c^rae.  a««ge«ftl»d  mf^i  mSfytobMf  be  the 
proper  «oui8a  fbeHr.  iohiaoB  to  ado^w 


'  Robinson  v.  Wall    June  22,  18^6. 

StfPPLEMKNTAL  ANVWKK. 

'  Before  leave  toffe  a  supplemental  answer  oah 
6e  obtained,  the  answer  intended  to  belled 
must  be  produced. 

This  was  a  motion  for  leare  to  put  in  a  etitn 
plemental  answer  for  the  purpose  of  putting 'ii» 
issue  A  numher  of  documents,  of  which  the  de- 
fendant was  aUeged  to  have  obtained  inl6rma« 
tion  by  meaiM  of  a  cross  hill  filed  for  discoverf. 

Mr..  Turner  and  Mn  Rogers  for  the  motion. 

Mr,  Kimdersfeg  add  Mt,  Ohandless,  wXiong 
other  grounds  of  objection,  urged,  that  hi  order 
to  justify  $ueh  an  application  u  was  necessary 
that  the  answer  intended  to  be  pnt  in  fifhould 
be  prbduf  ed,  and  the  plaintiff  furnished  with  a 
■copy  of  it,  which  had  not  been  done  here. 

In  this  objection  Lord  Longdate  concurHed  ; 
.and  the  motton  therefore  stood  oter  to  allow  of 
the  answer  being  prepared. 

Biddulph  V.  Lord  Conroys,    July  6th,  1846. 

I«UNATIC. — 32fiiO  ORDBBy  1845. — SOLICITOR. 

The  court  will  not  appoint  the  soHMor  of  the 
wife  guardian  for  her  httsband  under  this 
order  ;  nor  give  tiny  directions  for  his  be" 
ing  employed  as  the  solicitor  for  the  hus- 
band. 
Mr.  Cooke  moved,  under  this  order  to  ap- 
yxnritthe  solicitor  of  Mrs.  Biddulph  guardian 
for  her  husband,  who  was  of  unsound  miod^ 
but  had  not  been  found  a  lunatic.     There  waa 
an  affidavit  of  service  on  the  wife  with  whom 
the  husband  lived,  and  that  the  wife  had  no 
interest  in  the  cause  adverse  to  that  of  h^ 
husband. 

But  Lord  Langnale  refhsed  to  make  the  ap- 
pointment, saying  that  the  wife's  solicitor 
ought  not  to  be  guardian  for  the  hoehand. 


VCffsirtancfltor  pf  (S^nglanli. 
Ashewv,.  Askew.    July  27*. 

BVIDBKCR.  —  PBBSUMPTION    OF    DEATH. — 
L     fCntlFtCATB  OF   BUttlAU.       • 

A  certificate  of  burial  may  be^RspenseH  vifh 

wherel  gt^neral  evidence  ^the  death  ispcea 

— the  age  of  the  party,  \f  livir^,  woM  6e 

.  so  great  aS  to  c^ord  strong  presmaptite 

epidence  of  his  death. 

In  «upport.pC  the  iMrtitioatfitbit  oasftit  be- 
cavoe  oe^aenry  to.  give  evidence  ol.tiie  deatluif 
a  party  who  was.  KMsd  .tOMbnre  died  atiual 
years  ago,  but  a  c€««iica(e  •!  tm  burial  coold 
not  be  obtained. 

Mr.  Lloyd  md,  that  as  eindeiict  had  been 
given  to  ehow  ^at  the  Party  vtasadBiatlad  iaito 
holy  orders  in  1775|  wnen  he  mvat  hare  been 
at  least  23  years  of  age,  he  would  now,  i£living» 
be  97 y  and  h^  SJMhaastttBd  t^t  general  evidence 
of  his  death  vpas  sufficient 

The  Vice-Chancellor  eaid  .he  thought  the  eer< 
tifigate  might  ha  dispejni^  vilh. 

Vtre4rt«iftIftT>lM|tt  Dmre. 

Topping  v.  Haum^d:    iiineahi'a  iRn,  July  1?. 
1846.       ., 

GUARDIAN. — INFAKT.— COMMISSIOX. 

The  court  will  appoint  a  guardian  to  ui/aa/, 
without  appearance  or  commission,  where  it 
anpears  upon  affidavit  that  they  are  resi- 
dent H  dfferenlt  parts  of  England,  thai  the 
proposed  guardfttn^s  respectable^  a^d  Hkat 
there  is  no  adverse  interest, 

A  MOTJOfiT  waa  made  by  Mr^  WinstmUey, 
that  the  defendant  in  the  auit  might  be  ap- 
pointed  guardiaaac^  liten  to  the  infont  defend- 
ants, nine  in  «iunibar«  Tht  hitter  weie  proved 
to  be  in  aarioua  partdof  England.  .  lliaiBDtkm 
asked,  that  ihe^.a]^|iointm«nt.mtg^  kfi  made 
without  the  ^p^rance  of  the  infaji^ta  ia  court, 
and  Without  any  commiisioni  ^Thajmoliion  was 
supported  by  the  usual  affidavit  as  to  4ie  re- 
spectability of  the  propoaed  guaitftan,  and  of 
the  absence  of  anr  auivBrae  intereat.  {Dramt  v. 
Vouse,  2  <  Yon.  k  CoL  C.  Q..  534 ;  StUwM  r. 


Superior  Court$ : 
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10;  SkiUkKortkV.  S^n^leibora,  ^ Hne,  1H7.) 
Hi»  ifMlCMir.  gffftiUied  ihe^  naotioii^  obtwving', 
that  lie  mutfe  tceat  tber  cte  ii£  iBratnit  r^  ^V^uae, 
upon  whieh  lheiiord*€han£^llorhad  beetf  «ox^ 
suited,  8ft  now  quite  conehudve  of  ^  pnetice; 


Evans  v.  GMitifk.    £»!;.  T.;  1840. 

DISMISSAL  OF  BILL. — FILING  REPLICA^TipN^ 
PARtH^S. — COSTS.  ...  , 

Whtre  tirniati^niuiB  bem  nrnde  i^xm  nothe, 
andim  mdtr  Mmmdfor  fiiktifthB  repiitfu- 
ticnivUkm  m*w»tiBuk  pefnod  for  dismisM 
of  the  billy  andLiL-Ofipearedt  that  at  the 
time  of  such  order,  o^e  qftke  d^^dants  at 
whos^  instahbe  it  wai  made  teas  dead,  the 
court  iisehargkd  the  wrier  with'  &Mts,  upon 
the  ground  of  irregularity^ 

Mr.  J.  H.  Fjdmer,  on  behalf  of  tbe  plaintifT, 
moved  to  dlscharffe  an  ordf r  which  had  been 
made  in  this  cas^,  lor  filing  the  replication  with- 
in a  fixed  period,  or  that  the  bill  might  be  dis- 
missed, llic  «i8tial  motion  had  been  made  on 
the  pan  of  the  defendante  to  dismiss  the  bill 
fornrantof  prosecution.  The  court  ordered, 
that  tiieTepfaattimi  should  be  filed  on  of  before 
a  certahi  date,  or  ^t  the  bill  sliouh)  be  {Rt- 
rsantAx  -l^e  ground  of  fihe  present  mdtion 
va8>  thkrot  tfaetiiue  of  liftikiilgrtbe  or4«t,  one 
of  the  defendants,  whose  name  had  been  used,' 
vas  in  fact  dead,  audit  Wad  s/obmitted  that  the 
Older  w«s  ime^kir,  and  chat  the  court  would 
discharge  it  witli  costs,  (ifowfeff  v.  CatteU,^ 
H«w,  186;) 

Mr.  H.  Clarke  oppbfkd  the  Motion.  {Stllas 
V.  Dawson,  2  Dick.  738;  S.C.  iAlistr.  468,n.,- 
Baddy  v.  Kettty  1  Mer.  361  .*)  ' 

His  Honour  diichargfed  the  order  ifith  costs. 

.    {Bb[or^  the  Four  Jadgeis.) 
Robinson  v.  JVard.    Easter  Term,  1846. 

ASSUif  PSIT. — PLEADING. — TENDER. 

A  dccTaration  for  use  and  occupation  con- 
sisted of  several  counts  for  rentt  voork 
Hone,  money  paid,  nwmey  lenti  and  an  ac- 

.  count  stated,  and  the  same  sum  was  claimed 
in  eitbh  count.  .  The  d^j^ndarpt  pleaded, 
except  as  to  tl.  parcel  of  the  monies  in  the 
deciaratum  pieniionedf  non  assumiisit ;  and 
as  to  the.  smt  of  7h  parceii  dfo:,  a  tenderef 
that  sum.    The  evidence  imv,  t^t  the  tftim 

.  of  7i-  was  ail  tkfit  was  dws^  tmd  tkstt  it  was 
tendered  (ft  taspect  of  the  rent  efaifned  in 
ihefirwt  count  of  the  devlarati^n^ 

Held, '  tjSai  on  ttese  pleadings  the  defendant 
was  ektitkd  to  a  verdict,  and  thai  ike  forni 
of  the  plea  being  *^  par  pel  (if  fhe  monies' in 

«  Vide  aJt^'BuU  wJ  Roberts,  hi  O.'vol:  32, 

p.  62. 


the  declaratwn  menHoned**  dtd  nof .  coit- 
stitute  an  admission  of  the  defendant's  lid^ 
bUky  on  each  count  of  the  declaration  so  as 
to  preehde  him  from  proving  the  plea  by 
Bhowing  that  the  tender  was  made  in  re^ 
speet  of  the  swi%  claimed  in  the  first  count. 

This  was  an  action  of  assumpsit  for  use  and 
occupation.  The  declaration  contuned  counts, 
for  use  and  occupaJtion«  work  done,  money  lent, 
mone^  p^idt  and  an  account  stated.  The  sum 
of  451.  lOdf.  was  claimed  in  each  count.  Th& 
defendant  pleaded,  except  as  to  71-  parcel  of  the 
monies  in  the  dedaiation  naentioned,  mm  as^^ 
sumptit.  And  as  to  7L  parcel,  &c.,  tender.  At 
the  trial  it  was  proved  that  the  sum  in  dispute 
^vas  7t»*  which  was  tendered  in  respect  of  r«alk» 
claimed  in  the  Hrst  count  in  the  declaration.  It- 
was  objected  on  the  part  of  the  plaintiff,  that 
the  plea  of  tender  was  not  proved,  because  the- 
tencUr,  bein^  as  to  71.  parcel  of  the  monies  in 
the  declaration  mentioned,  must  be  taken  tor 
refer  to  each  count  in  the  declaration,  and  to 
admit  something  to  be  due  on  each  count,  and 
cannot  be  applied  to  the  sum  mentioned  in  the-- 
first  count.  The  learned  judge  was  of  opinion 
that  the  plea  was  not  i)roved,  but  reserved  leave 
for  the  defendant  to  move  to  enter  a  verdict. 
A  rule  nisi  to  that  efi^ect  having  been  obtained, 
Mr.  Mellor  showed  cause.  The  plea  of  tea- 
der  must  be  placed  on  the  same  footing  as  a. 
plea  of  payment,  and  it  has  been  held  that  in 
ittddiitatMS  assunmsH  the  pleSr^of  payment  ad- 
mits that  something  is  due  on  each  of  the 
counts  to  which  it  is  pleadeil.  Kingham  v. 
Uolmu,^  Archer  v,  English.^  llie  plea  to  sup- 
port a  verdict  for  the  defendant  ought  to  have 
De«n- pleaded  to  the  rent  claimed  in  the  first 
count  of  the  declaration.  The  effect  of  the  plea 
in  the  jaanner  in  which  it  is  pleaded  must  b& 
that  it  admits  that  a  certain  sum  is  due  on 
each  of  tlie  counts  of  the  declaration,  and  the 
evidence  is  that  it  is  tendered  only  in  respect  of 
the  sum  claimed  in  the  first  count. 

Mr.  Bramwell  and  Mr.  Willes  contrft.  llie 
effect  of  the  pka  of  tender  of  a  certain  'sum, 
"  parcel  of  the  monies  in  the  declaration  men** 
tioned "  in  indebitatus  assumpsit,  must  meaa 
that  tlie  defendant  only  owes  that  sum  in  re- 
spect of  all  the  monies  claimed  by  the  plaintiff. 
The  sum  tendei-ed  may  be  parcel  of  one  or 
more  counts  in  the  declaration,  and  the  pl^ea  is 
in  eifect  a  pka  to  the  aggregate  of  the  damages 
claimed.  In  the  case  that  has  been  cited  of 
Kingham  v.  Robi^is,  the  court  held,  that  the 
payment  of  money  into  court  only  admitted  a 
liauility  on  some  one  or  more  contracts  to  the 
amount  of  the  sum  paid  in.  It  is  not  necessary 
to  specify  how  much  is  paid  in  on  one  count,  and 
how  much. on  the  other;  for  it  is  established 
thai  where  there  arc  several,  counts  for  several 
causes  of  action,  or  several  breaches  are  as- 
sijgncd  in  covenant,  the  defendant  may  plead 
payment  into  court  of  one  entire  sum  generally 
on  all  the  counts  or  breaches,  or  on  a  particu- 
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mr  parcel  of  the  several  sums  claimed   on 
IneacheB.     I  Sand.  33.« 

Cur,  ado,  wit. 

Lord  Denman,  C.  J.,  on  a  aubsequent  day 
said  the  court  was  of  0{»nion  that  the  rule 
ought  to  be  made  abeolote. 

Rule  absolute  to  enter  verdict  for  defendant. 


HoUier  v.  Todd,  Laurie,  and  Chaplin.    Trinity 
Term,  1846. 

IVra&RPI.XA.DER  ACT.-*-](OTiON  TO  STAY  PBO- 
CBSDINOB  AFTEB  INTSRPLBADBR  0«DUU 

Under  the  Interpleader  Act,  1  fy  2  WiU,  4,  c 
58,  the  court  has  no  power  to  stay  the  pro- 
ceedinffs  in  an  action  against  the  sheriff' for 
breakmg  and  entering  the  plaintiff's  house, 
though  consequent  upon  a  seizure  qf  certain 
goods,  the  claim  to  wMch  had  been  decided 
in  favour  of  the  plaintiff  under  an  inter- 
pleader order. 

An  amplication  to  stay  proceedings  under  the 
act  should  be  made  to  the  court  in  which  the 
interpleader  proceedings  h<we  taken  place, 
or  a  judge  thereof. 

This  was  an  action  of  trespass  for  breaking 
and  entering  the  plaintiff's  lodginnfs,  against 
the  execution  creditor  and  the  sheriffs  of  Mid- 
dlesex. The  piaintiff,  Mary  Hollier,  and  her 
dimghter,  it  appeared,  lodged  in  the  house  of 
one  Magee,  against  whom  a  writ  of  fi,  fa*  had 
-issued  at  the  suit  of  the  defendant,  Todd,  and 
under  this  writ  the  other  two  defendants,  the 
sheriffs,  had  entered  the  apartments  of  the 
plaintiff  and  seized  certain  goods  which  she 
claimed.  An  interpleader  order  had  been 
taken  out  by  the  sheriffs  directing  an  issue, 
Mary  HoUier  to  be  the  plaintiff,  and  the  exe- 
cution creditor,  Todd,  the  defendant,  and  the 
result  was,  that  Mary  Hollier  succeeded  in  re- 
covering a  verdict.  The  present  action  was 
then  commenced,  and  on  a  former  day  in  last 
term  a  rule  nisi  to  stay  all  further  proceedings 
against  the  sheriffs  had  been  obtained  on  the 
ground  that  the  proceedings  under  the  inter- 
pleader order  had  completely  disposed  of  the 
cause  of  action  as  against  them. 

Byles,  Sergeant,  now  showed  cause.  There 
is  nothing  in  the  interpleader  order  to  affect 
the  right  of  proceeding  in  respect  of  the  break- 
ing and  entering  the  plaintiff's  lodgings.  This 
18  the  case,  not  of  taking  the  goods  of  another 
in  the  house  of  the  debtor,  but  of  entering  the 
house  of  another,  and  the  effect  of  thepresent 
application  would  be,  that  the  sheriff^  might 
enter  the  house  of  any  one  in  the  county  with 
impunity.  The  Interpleader  Act,  1  &  2  W.  4, 
c.  58,  s.  6,  relates  only  to  the  stay  of  proceed- 
ings in  ''such  action,  and  to  the  claim  made  in 
respect  of  '^  such  goods,'*  &c.,  and  does  not 
give  to  the  interpleader  order  the  effisct  now 
contended  for.  Besides,  all  the  proceedings 
under  the  interpleader  order  have  been  in  tne 
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Exchequer,  and  this  court  therefore  eannot  in- 
terfere. 

.  Sir  T,  wade  and  CAaoneU,  Sergeant,  contra. 
The  Interpleader  Act  being  a  remedial  statute 
should  be  construed  liberally.  The  6th  section 
uses  very  general  terms  in  Its  rocttals,  and 
enacts 'that  when  ''any  such  daim  shall  be 
made,"  &c.,  it. shall  be  lawful  for  the  court  to 
interfere.  This  provision  draws  down  all  the 
previous  sections,  and  enables  Uie  court  to 
give  the  sher^  protection  to  the  same  extent. 
Tlie  action  here  is  brought  for  a  tretpws  ari»> 
ing  out  of  the  seisure  of  the  goods,  aad  is  one 
of  the  evils  intended  to  be  rmodUd  by  the  act 
Than  as  to  the  previovs  proeeedingt  having 
been  in  the  Court  of  fixehei|ner,  it  is  submitted 
that  this  court  has  iurisdiction  to  staf  the  pro- 
ceeding, the  Exchequer  could  only  oommxt 
the  plaintiff  for  a  contempt  in  proceMing. 

Jliaule,  J.  Could  an  order  in  another  court 
stay  proceedings  here?  then  what  jurisdiction 
has  this  court  over  the  interpleader  proceed- 
ings in  the  Exchequer  ? 

Sir  T.  fVUde.  Suppose  an  action  of  trespass 
de  bonis  asportatis  had  been  brought  for  tLeae 
goods,  this  court  would  intei£ere  to  stay  the 
proceedings ;  the  court  ought  to  be  astute  in 
giving  effect  to  the  act. 

Tindal, C.J.  It  appears  to  me  that  this 
case  does  not  fall  within  the  Interpleader  Act, 
and  that  we  have  no  authority  to  stey  the  pro- 
ceedings. The  plaintiff  here  nad  two  causes  of 
action, — a  right  to  complain  of  tlie  sheriff  for 
breaking  and  entering  her  house,  and  also  a 
claim  for  her  goods.  Now,  as  to  the  latter^  the 
Interpleader  Act  applies  a  remedy,  but  it  is  al- 
togetner  silent  as  to  the  injury  for  breaking  and 
entering  the  house  of  the  plaintiff.  From  the 
law  laid  down  in  SenKnine's  case,  6  Coke,  91 1  it 
is  clear  that  the  sheriff  enters  a  man's  home 
at  his  own  peril.  The  amount  of  damages 
must  depena,  of  course,  on  the  particular  cir- 
cumstences  of  the  case,  and  the  amount  of  the 
injury  sustained.  We  should  be  taking  upon 
ourselves  an  authority  we  do  not  possess,  it  we 
were  to  extend  our  jurisdiction  to  the  extent  d 
the  present  application.  The  act  was  intended 
to  apply  to  cases  of  daily  occurrence,  and  the 
cas6  of  entering  into  a  wrong  house  is  not  one 
of  daily  occurrence.  The  lodgings  of  the  plain- 
tiff, if  domas  mansionalis,  were  as  nmch  her 
house  as  if  they  had  been  a  separate  building. 

Co//7iiaf»,  J.,  concurred. 

Maule,  J.  I  think  also  that  under  the  In- 
terpleader  Act  this  court  has  no  jurisdiction. 
The  6th  section  directe  the  application  to  be 
made  to  the  court  in  whicli  the  execution 
issues,  and  here  that  is  the  Court  of  Exchequer. 
The  application,  therefore,  if  a  proper  one, 
should  have  been  made  to  that  court,  or  some 
judge  of  that  court.  But  I  am  also  of  opinion 
that  this  is  not  a  case  which  comes  at  all  with- 
in the  jurisdiction  given  by  the  Interpleader 
Act. 

CressweU,  J.  It  appears  to  me  that  the  In- 
terpleader Act  intended  relief  to  be  given  only 
where  a  claim  was  made  to  the  gooda  seaed, 
and  not  where  made  for  something  else^  eodi 
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u  a  compensation  in  damages  for  an  injorf 
done,  liie  act  gires  no 'power  to  tbexouit  or 
a  jad^  to  compel  a  party  to  enter  into  a  com- 
promise with  respect  to  an  injury  li^e  the 
present 

Role  discharged  with  costs. 

Lower.  Steel    Mvj  2, 1846. 

PLSA   OF  PAYMENT.r-DAMAOSS. 

Ill  OH  aeOcm  o/  Mi,  the  form  of  plea  ofpay^ 
wntxt  ofmamey  into  tmmt  gwen  by  fherule 
of  Trimty  Tww,- 1  Vict.,  is  ins^eieiU  ;  it 
skoM  be  90  firumd agio  imtiude  a  payment 
into  court,  on  account  <^  the  damatfes  as 
weUastkeBebt. 

This  was  an  action  of  debt,  to  which  the  de- 
fendant pleaded  payment  of  13/.  in  court,  in  the 
form  prescribed  bv  the  rule  of  Trinity  Term, 
1  Vict,  ayening,  that  "he  was  not  indebted  to 
the  plaintiff  in  a  greater  amount  than  the  said 
sum  o(  isL,  in  respect  of  the  cause  of  action  in 
the  declaration  mentioned."  ,  The  plaintiff 
signed  judgment  on  the  ground  that  the  plea 
professed  to  answer  the  whole  cause  of  action, 
but  afforded  no  answer  to  the  damages  for  the 
detention  of  the  debt  A  rule  nisi  having 
been  obtained  to  set  aside  the  judgment  for 
irregularity. 

Cowling  shoT^ed  cause.  The  judgment  is 
regular.  Tlie  plea  admits  13/.  to  oe  due,  and 
upon  that  sum  the  plaintiff  might  recover  in- 
terest by  way  of  damages.  If  this  plea  were 
held  good  a  plaintiff  could  never  recover  inter- 
est in  an  action  of  debt,  and  if  he  brought  an- 
other action  for  the  interest,  the  judgment  in 
this  action  might  be  pleaded  in  oar.  Hitchin 
V.  Campbell,  2  W.  Blac,  830 ;  Lord  Bagot  v. 
WilHams,  5  D.  &  R.  87.  The  rule  of  Trinity 
Term,  1  Vict.,  directs,  **  that  where  money  is 
pud  into  cooEt,  such  payment  shall  be  pleaded 
m  all  cases  as  near  as  nuuf  be,  in  the  following 
form,  mutatis  mutandis,**  and  in  this  case  the 
plea  should  have  been  altered  accordingly,  so 
as  to  answer  both  debt  and  damages.  Before 
tiiat  rule,  money  paid  into  court  only  went  in 
liquidation  pro  tanto  of  the  debt  and  damages, 
Kidd  V.  Walker,  2  B.  &  Adol.  704.  In  an  ac- 
tion of  dc^t,  the  phuntiff  would  not  be  entitled 
to  costs,  unless  he  recovered  some  damages. 
Blackmare  v.  Plemying,  7  T.  R.  446.  In  fiimry 
T.  Earl,  9  Dow.  P.  C.  728,  Lord  Abinger,  C  B., 
savs,  **  ^ough  the  damages  in  an  action  of 
deot  are  generally  considered  as  nominal  only, 
yet  the  Jnry  may  give  substantial  damages  if 
they  thiQk  fit.  C^oUock,  C.  B.,  referred  to 
BaUey  r.  Sweeting,  6  D.  &  L.  653.) 

MarHn,  contrk.  The  argument  on  the  other 
side  proceeds  on  the  assumption,  that  in  every 
case  of  a  debt  for  goods  sold  or  otherwise, 
interest  is  due.  The  language  of  Holroyd,  J., 
in  HigginB  v.  Sargent,  2  B.  &  C.  346,  shows 
^t  it  is  not  so.  The  damages  are  merely  no- 
minal to  enable  the  j^ntiff  to  obtcdn  costs 
under  the  statute  of  Gloucester.  In  debt  for 
rent  it  is  sufficient  to  plead,  that  the  rent  was 


levied  by  distress.  Com.  Dig.  Plead.  (2  W.  47), 
though  m  that  case  the  plaintiff  seeks  to  recover 
damages  for  the  detention  of  the  debt.  The 
obligor  of  an  indemnity  bond  is  entitled  to  have 
satisfaction  entered  on  the  roll  on  payment  of 
the  penalty  of  the  bond  and  costs  of  the  action. 
mide  V.  Clarkson,  6  T.  R.  303.  In  a  case  of 
Branscomber,  Bridges,  Trinity  Term,  1844,  the 
Court  of  Queen's  Bench  were  inclined  to  think, 
that  in  an  action  on  a  bond,  the  plaintiff  was 
not  entitled  to  nominal  damages  for  the  deten- 
tion of  the  debt  The  plaintiff  is  clearly  ir- 
regular in  signing  judgment,  for  the  rule  itself 
prescribes  the  course  to  be  taken  upon  every 
soehplea.  . 

Cnr.adv.vmit, 
PoUocJ^C.  B.  The  question  was,  whether 
a  plea  in  an  action  of  deot  was  bad,  or  rather 
incomplete,  which  did  not  take  notice  of  the 
damages  claimed  in  the  declaration  beyond  the 
debt.  It  must  be  conceded,  that  the  form  of 
plea  given  by  liie  rules  is  not  accurate,  as.it 
omits  to  notice  these  damages  expressly.  In 
an  action  of  debt  no  doubt  the  plea  must  state 
that  the  defendant  never  was  indebted  to  the 
plaintiff  in  a  greater  amount,  but  the  Question 
ts,  whether  it  must  not  also  notice  the  aamages 
for  the  detention  of  the  debt.  We  think  it 
must,  in  order  to  constitute  an  answer  to  the 
action,  because  it  may  happen  that  damages 
wee  a  very  important  part  of  the  plainttlPs 
datm— as  for  mstaace^  in  debt  on  a  msitime 
deed,  where  the  principal  and  interest  are  to  be 
paid  on  a  certain  day,  the  interest  after  that  day 
can  only  be  recovered  as  damages,  and  that 
interest  may  equal  or  even  exceed  ^e  debt>  as 
it  is  imposstble  to  tell  oa  the  fiace  of  the  record 
whether  the  damages  are  substantial  or  not,  we 
think  the  plea  ought  to  be  framed  so  as  to  in- 
clude a  payment  into  court  on  account  of  the 
damages,  and  the  plea  should  be  varied  accord- 
ingly, in  order  to  adapt  it  to  the  nature  of  the 
action.  The  present  rule  must  therefore  be 
discharged,  and  as  the  defendant  has  been 
misled  by  the  insufficiency  of  the  form  of  plea 
given  by  the  new  rules,  it  should  be  without 
eosls,  and  the  defendant  may  amend  his  pka 
OQ.  payment  of  the  coals  of  amendment  only. 
Rttle  aeeordingly*   . 


NOTES  OF  THE  WEEK. 

PROFBSSIONAL  MALPKACTIGE. 

In  reference  to  the  observations  contained  in 
our  last,  arising  out  of  a  late  trial  before  Mr. 
Justice  Erie,  on  the  western  circiii^  a  coires- 
pondent  remarks,  that  the  existence  of  branch 
offices  in  country  towns,  not  under  the  imme- 
diate personal  superintendence  of  a  principal, 
ahhongh^an  evil  of  great  magnitude,  is  incom- 
pttrably  of  less  importance  and  less  injurious  in 
its  effects  on  the  pablic,  than  the  systematic 
violation  of  the  law,  and  of  all  professiona 
rules,  which  notoriously  exists  amongst  a  dass 
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of  practitioners  in  London,  who  fluffer  tlieir 
names  to  be  used  in  the  conduct  of  actions  and 
other  proceedings  by  persons  equally  deficient 
in  education  and  character. 

We  venture  to  hope,  that  if  the  class  to 
which  our  correspondent  adverts  has  any  ex- 
istence, it  consists  of  a  very  limited  number  of 
individuals ;  but  we  agree  with  him,  that  if.  a 
register  was  established  in  which  every  solicitor 
and  attorney  was  bound  to  insert  the  names  of 
those  who  act  as  his  clerks,  and  for  whose  pro- 
fessional proceedings  in  that  character  he 
should  be  considered  responsible,  it  would  af- 
ford a  salutary  check,  if  not  an  effective 
remedy,  against  an  abuse  which  the  profession 
and  the  public  are  equally  interested  in  sup- 
preying.  Oar  correspondent's  suggestion  is 
well  deserving  of  consideration. 

TR.4NBFER   OF  THE   JURISDICTION   IN   MAT- 
TERS  OF   INSOLVENCY. 

As  our  readers  are  already  aware,  the  bill,  so 
long  before  parliament  for  amending  the  law  of 
bankruptcy  and  insolvency,  stands  over  until 
the  next  session,  with  a  tolerably  significant  in- 
timation from  the  present  Lord  Chancellor, 
that  he  participates  in  the  general  dissatisfac- 
tion created  by  the  results  of  the  continued 
changes  in  this  branch  of  the  law.  We  have 
learned  from  an  authority  which  has  con- 
siderable opportunity  of  obtaining  correct  in- 
formation, that  it  is  in  contemplation  early  in 
the  next  session  of  parliament  to  introduce  a 
comprehensive  measure  for  amalgamating  the 
law  of  bankruptcy  and  insolvency,  and  that  it 
is  proposed  to  put  an  end  to  the  anomaly 
which  now  exists,  by  transferring  the  jurisdic- 
tion in  matters  of  insolvency  to  the  commis- 
sioners of  bankruptcy,  retaining  that  portion  of 
the  present  insolvent  law,  which  enables  the 
commissioners  to  go  circuit  for  the  discharge 
of  insolvents.  We  apprehend  that  the  services 
of  the  insolvent  commissioners  will  still  be  re- 
quired to  carry  out  the  latter  part  of  the  plan. 


PROCEEDINGS   IN  PARLIAMENT 
LATING  TO  THE  LAW. 


RE. 


Aouftc  of  EotHs. 

NEW   BILLS. 

Juvenile  Offenders.  In  Committea.  Mar- 
quis of  Westminster. 

General  Registration  of  Deeds.  —  For  2nd 
reading.     Lord  Campbell. 

Punishment  for  deterring  Prosecutors'  Wit- 
nesses, &c.— In  Committee.    Lord  Denman. 


Game  Laws.    To  be  reported. 

Small  Debt  Courto: 
St.  Austell.    In  Committee. 
Birkenhead.    In  Committee. 
Common^  Enclosure.     Commons  Amend- 
ment to  be  considered. 
Tithe  Act  Amendment.    In  Committee. 
Poor  Removal.— In  Committee. 
Copyhold  Commission.    In  Cominittee. 
Highway  Bates.    In  Committee. 
Turnpike  Acts.    In  Committee. 
Common  Pleas.    For  2nd  readdng. 
Deodands  Abolition.    For  2nd  reading. 

i^ottge  of  Co««»lt«« 

NEW   BILLS. 

SmaU  Debts.    Re-cominiUed  for  the  ITtb. 

Commons  Inclosure,  No.  2.    In  Committee. 

Commons  Inclosure,  No.  3.  For  3rd  reading. 

Northampton  Small  Debts  Court. 

Total  Abolition  of  the  Punishment  of  Deadi. 
Mr.  Ewart. 

County  Rates.    For  2nd  reading. 

Insolvent  Debtors  Amendment  Act-  For  2nd 
reading. 

BILLS   PASSED. 

Recovery  of  Salvage. 
Drainage  of  Land. 
Religious  Opinions. 
Deodands  Abolition. 

Death  by  Accidents  Compensation.    Sec  p. 
356,  ante. 
Common  Pleas  Court. 
Copyhold  Commission  Costeuance. 
Turnpike  Acts  Continuance. 
Highway  Rates  Continuance. 
Commons  Inclosure,  No.  3. 

POSTPONED. 

Judgment  Creditors. 

THE  EDITOR'S  LETTER  BOX. 

It  will  be  observed,  that  we  are  giving  aU 
the  Statutes  relating. to  the  Law  as  soon  as 
promulgated,  and  we  shall  continue  this  ooune 
without  resorting  to  double  numbers  or  extra 
charges.  Exolanatory  notes  will  tfccompsoy 
or  speedily  follow  all  the  material  enactments. 

The  burthen  of  proof  will  rest  with  **A 
Young  Attorney,"  but  if  he  can  prove  that 
only  20^.  was  received,  he  will  not  be  answer- 
able for  a  larger  sum,  notwithstanding  his  mis- 
taken acknowledgment, 

A  Correspondent  states,  that  he  regularly 
takes  the  Legal  Observer  through  a  Liver- 
pool bookseller,  and  inquires  whether  it  is  on 
account  of  any  delay  in  publication  that  be 
now  scarcely  ever  receives  it  in  Liverpool  be- 
fore Tuesday.  Our  answer  is,  that  there  never 
has  been  any  instance  of  delay  in  publishing 
the  work,  that  it  is  ready  at  9  o'clock  on  Satur- 
day morning,  and  ought  to  be  in  livetpOol  the 
next  day  and  delivered  early  on  Monday 
morning* 
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'"  Quod  ma^  ad  no§ 
Pertinet,  et  nesdre  malum  etty  agltamua." 
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MEMOIR  OF  THE  LATE 
LOHD  CHIEF  JUSTICE  TINDAL. 

Nicolas  Conyngham  Tindal,  the 
late  ILord  Chief  Justice  of  the  Court  of 
Common  Pleas,  was  born  at  Chelna&ford  in 
the  year  1776.  He  was  descended  from 
an  ancient  family  in  Essex,  of  which  Dr. 
Manhew  Tindal  and  the  Rev.  Nicolas 
Tindal  were  distinguished  members.  The 
immediate  ancestor  of  the  sobject  of  this 
memoir  was  Robert  Tindal,  many  years  a 
solicitor  at  Chelmsford. 

Mr.  Tindfil  went  through  the  usual 
course  of  school  education  at  Chelmsford, 
and  in  the  year  1795,  entered  Trinity  Col- 
lege, Cambridge.  At  the  expiration  of 
four  years  he  took  Ihe  degree  of  Bachelor 
of  Arts,  and  in  1802,  that  of  Master  of 
ArU.  He  obtained  the  prize  of  the  Chan- 
cellor's Senior  Medallist,  and  stood  high  as 
a  wrangler.  He  was  elected  a  fellow  of 
his  collefge  in  1803,'  and  soon  afterwards 
commenced  his  studies  for  the  bar  at  Lin- 
cob's  Inn.  He  was  a  pupil  of  Mr. 
Richardson,  afterwards  the  learned  and 
amiable  judge. 

At  that  time  it  was  not  required  by  the 
Inns  of  Court  that  persons  practising  under 
the  bar  should  previously  keep  the  ordinary 
twelve  terms,  but  permission  was  usually 
granted  to  enter  on  such  practice  immedi- 
ately. Mr.  Tindal  availed  himself  of  this 
permission,  and  practised  as  a  special 
pleader,  in  which  department  of  business 
he  soon' met  with  considerable  success. 
This  has  been  the  course  of  many  eminent 
lawyers  who  thus  establish  a  reputation  for 
skilful  advice  in  the  institution  and  defence 
of  actions,  ^the  preparation  of  pleadings  and 
settling  evidence ;  and  hence  acquiring  the 
confidence  of  their  clients,  they  are  enabled 
Vol*  xxxir.  No.  963. 


to  proceed  to  the  bar  with  a  sure  anticipa- 
tion of  success.  Such  has  been  the  career 
of  Mr.  Tindal,  Mr.  Follett,  and  many 
other  eminent  individuals. 

After  some  years'  practice  as  a  special 
pleader,  Mr.  Tindal  was  called  to  the  bar. 
This  took  place  on  the  20th  June  1809, 
and  he  selected  the  northern  circuit  as  the 
field  of  his  first  exertions.  It  is  said,  that  dur- 
ing the  early  years  of  his  progress,  he  had 
so  little  expectation  of  his  ruturc  eminence, 
that  he  applied  or  had  thoughts  of  applying 
for  a  colonial  appointment ;  but  was  dis- 
suaded from  expatriating  himself  by  one- 
who  knew  his  attainments  and  capacity, 
and  augured  truly  of  his  final  success  in 
this  country. 

Although  Mr.  Tindal  was  never  distin* 
guished  as  a  popular  speaker,  he  soon  dis- 
played eminent  powers  of  reasoning  and  a 
profound  knowledge  of  the  law.  The 
Common  Law  Reports  afford  abundant  evi- 
dence of  the  esteem  in  which  he  was  held 
as  a  lawyer.  He  was  engaged  in  many  of 
the  most  difficult  questions,  and  argued 
them  with  logical  skill  and  great  ability. 

Our  readers  are  aware  that  in  the  ab- 
sence of  lectures  at  the  Inns  of  Court,  or 
any  other  means  of  instruction  or  prepara- 
tion for  the  bar,  (now  happily  soon  to  be 
supplied,)  it  is  the  custom  for  students, 
after  entering  themselves  at  one  of  the 
Inns  of  Court,  to  resort  to  the  chambers 
of  a  special  pleader  or  barrister  in  good 
practice  and  distinguished  for  his  skill  and 
learning.  Certainly  no  better  choice 
could  be  made  of  a  preceptor  than  the 
subject  of  this  memoir.  Of  kind  and 
courteous  manners,  sound  and  discrimi- 
nating judgment^  great  learning,  patience, 
and  assiduity,  he  was  precisely  the  person 
with  whom  a  student,  anxious  to  acquire  a 
knowledge  of  his  professioni  would  be  ad- 
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vised  to  study,  and  accordingly  we  find 
that  the  pupils  of  Mr,  Tindal  were  nu- 
merous. Amongst  others  who  had  the 
benefit  of  his  able  advice  and  instruction, 
were  Lord  Brougham  and  Mr.  Baron 
Parke. 

There  is,  of  course,  no  better  test  of  the 
esteem  in  which  a  barrister  is  bald  for  hia 
legal  attainments  than  the  firequeocj  with 
which  cases  are  submitted  to  him  for  faiff 
advice  on  difficult  questions  of  law.  .In: 
this  respect  Mr.  Tindal  was  particularly 
distinguished,  and  his  opuiions  were  much- 
esteemed,  as  well  for  their  discrmrination 
and  learning,  as  for  the  conscientious  and 
cautious  advice  which  they  contained. 

The  first  occasion,  we  believe,  on  which 
Mr.  Tindal  particularly  distinguished  him- 
self before  the  court  was  in  the  year  1818, 
in  the  celebrated  case  otAsh/ordv,  Thorn- 
Uniy^ — the  last  in  which  the  right  of  trial 
by  battel  was  discussed.  Mr.  Tindal  was 
retained  for  the  appellee,  and  abl^  and  suc- 
cessfully argued  the  several  points  in  his 
client's  favour.  Subsequently  to  this  time, 
the  attention  of  Lord  Liverpool,  the  prime 
minister,  was  particularly  directed  to  Mr. 
Tindal's  merits  in  the  case  of  the  Deccan 
prize  money,  which  he  argued  before  the 
Lords  of  the  Treasury.  But  the  most  re- 
markable trial  in  which  Mr.  Tindal  was 
engaged  was  that  of  Queen  Caroline  in  1 82 1. 
As  one  of  the  soundest  lawyers  at  the  bar, 
it  was  likely  that  he  should  be  sought  bv 
both  parties.  On  terms  of  friendship  with, 
Lord  Liverpool,  it  appears  that  his  lordship 
was  desirous  that  he  should  be  retained  on 
behalf  of  the  King ;  but,  on  sending  to  se- 
cure bis  services,  it  was  found  that  Mr. 
Brougham,  the  Queen's  Attorney  General, 
bis  former  pupil  who  went  the  northern 
circuit  with  him,  and,  of  course,  knew  the 
high  esteem  in  which  he  was  universidly 
held  for  his  legal  attainments,  had  previ- 
ously caused  him  to  be  retuned  for  the 
Queen.  Doubtless  he  rendered  to  the 
Queen's  attorney  and  solicitor  much  valu- 
able aid  in  conducting  a  case  of  such  ex- 
traordinary  difficultv  and  vast  magnitude. 
On  all  questions  of  evidence  his  opinions 
must  have  had  the  greatest  weight,  and 
his  sagacity  and  discretion  were  also  of 
great  importance  in  the  various  questions 
which  naturally  came  under  die  considera 
tion  of  the  Queen's  advisers.  In  skill  and 
energy^  in  vast  resources  and  untiring 
zeal,  he  was  eminently  assisted  by  his 
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junior  Mr.  Wilde,  now  his  successor  on 
the  bench. 

If  Mr.  Tindal  was  not  remarkable  for 
the  tact  or  skill  of  a  Garrow  in  the  exami- 
nation of  reluctant  and  artful  witnesses  at 
attst  /irnf%  he  was  a  careful  examiner  m 
chief,  and  a  cautious  and  judicious  cross- 
esamaaeibrand  assuredly  none  could  excel 
him4p  the  deameas  and  logical  force  o£  his 
tirgoments  before  the  court.  Year  after 
year  hmiight  him  into  increased  practice 
of  the  best  and  most  important  kind  ;  and 
however  unassuming  in  his  natural  charac- 
tisr,  be  must  soon  have  become  satisfied 
by  comparing  his  acquirements  with  those 
of  his  competitors,  (to  most  of  whom  he 
was  superior,)  that  nothing  more  was 
wanting  than  the  adioption  of  thai  course 
which  seems  indispensaUe  lo  Uie  highest 
legal  honours, — that  of  a  seat  in  parlia- 
ment. To  this  honour  he  now  aspired, 
and  in  the  year  1824  he  was  elected  one 
of  the  representatives  of  Wigton. 

As  at  the  bar,  so  in  the  senate^  Mr. 
Tindal  was  noticed  rather  fi»r  his  legal  and 
historical  knowledge  than  fbr  his  political 
or  rhetorical  attainments^  How  fiu*  he 
might  have  succeeded  as  a  statesman  and 
a  parliamentary  orator,  had  he  chosen  to 
devote  himself  to  the  pursuits  whidi  lead 
to  eminence  in  those  departments,  it  may 
be  difficult  to  predict ;  but  be  seems  sdwajs 
to  have  preferred  solid  to  shining  at- 
tainments, and  to  have  aimed  at  the  osefol 
rather  than  the  omamentaL  It  is  indeed 
worth  V  of  remark,  that  at  one  time  Mr. 
Tindal  contemplated  changing  his  practice 
at  the  common  law  bar  for  that  of  the 
Court  of  Chancery, — a  sufficient  proof  that 
he  did  not  esteem  himself  pecoliarfy 
adapted  for  the  business  of  a  jury  court. 

We  come  now  to  his  next  important  stq> 
in  legal  promotion.  In  Trinity  vacatioD, 
1826,  on  the  elevation  of  Sir  John  Copley, 
afterwards  Lord  Lyndhurst,  to  the  Bfiaster- 
ship  of  the  Rolls,  Sir  Cliarles  Wetherdl 
was  appointed  Attorney-General,  and  Mr. 
TindaJ  became  Solicitor-General,  and  re- 
ceived the  honour  of  knighthood.  The 
Master  of  the  Rolls  continued  to  represent 
the  University  of  Cambridge  until  he  be- 
came Lord  Chancellor,  in  April,  i82f, 
during  the  administration  of  Mr.  Caniui^. 
On  the  occasion  of  this  vacancy.  Sir 
Nicolas  offered  himself  as  a  candidate  to 
represent  that  learned  university.  Mr, 
Bankes,  who  held  similar  political  opinions, 
also  solicited  their  sdRages ;  hut  the  votes 
for  Sir  Nicolas  were  479,  and  for  Mr. 
Bankes  378,   bemg  a  nugority  of   101. 
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After  repretenting  Wigton,  Sir  Nioolasi  at 
the  general  election  in  1826,  was  chosen 
member  for  Harwich,  from  which  seat  he 
withdrew  on  receiving  the  high  honour  ot 
an  election  bj  his  alma  mater. 

On  the  retirement  of  Lord  Wynford 
from  the  chief  seat  of  the  Common  Pleas, 
in  the  Eaater  vacation  of  1829,  the  vacant 
priae  would  naturally  have  fallen  to  the  At- 
toroey-General,  but  Sir  Charles  Wetherell 
had  just  retired  from  office  as  an  opponent 
of  the  further  claims  of  the  Roman  Catholics, 
and  Sir  James  Scarlett  was  promoted  to 
the  post  of  Attorney-General, — Sir  Nicolas 
Tindal  continuing  as  Solicitor.  Some  re- 
marks on  tliis  arrangement  were  naturally 
made  by  the  bar,  who  are  properly  jealous  of 
any  invasion  of  professional  usage ;  but  it  will 
be  recollected  that  Sir  James  Scarlett  had 
been  an  eminent  leader,  as  well  in  London 
as  on  the  northern  circuit,  before  Mr. 
Tindal  was  called  to  the  bar,  and  the  latter, 
therefore,  could  feel  no  repugnance  at  the 
former  being  placed  above  him. 

At  that  time  Sir  Robert  Peel  was  mem- 
ber for  the  University  of  Oxford  and  Sir 
Nicolas  for  Cambridge.  They  both  sup- 
ported Catholic  Emancipation.  Sir  Robert 
lost  his  seat  for  Oxford  and  Sir  Nicohis 
exchanged  his  for  the  chiefship  of  the 
Court  o£  Common  Pleas,  to  which  he  was 
promoted  in  Easter  vacation,  1829. 

Whatever  difference  of  opinion  there  may 
hare  been  in  estimating  the  degree  of 
merit  of  Sir  Nicolas  as  an  advocate,  the 
profession,  as  well  as  the  public,  are  united 
in  ascribing  to  him  the  undoubted  posses- 
sbn  of  the  highest  judicial  qualities.  His 
calm  dignity  and  thoughtful  demeanor  well 
became  the  judgment  seat,  and  whilst  he 
preserved  the  decorum  necessary  to  the 
proceedings  of  the  court,  he  entered  not 
mto  any  personal  altercations  with  the  bar. 
His  grave  urbanity  and  invariable  good 
temper/preserved  him  from  those  contests 
which  had  occasionally,  under  a  previous 
chiefship,  disturbed  the  serenity  of  the 
court. 

His  summlngs  up  to  the  jury  were  spe- 
cimens of  their  kind.  Clear  and  concise 
in  stating  and  sagacious  in  commenting  on 
the  evidence  before  him,  he  never  failed  to 
inspire  the  jury  and  all  who  heard  him  with 
rnpect.  In  cases  where  minute  and  com- 
plicated facts  were  brought  forward,  he 
sdected  all  that  were  important  and  pre- 
sented them  in  the  most  lucid  order. 
Where  the  evidence  was  conflicting,  he  di- 
rected the  attention  of  the  jury,  with  re- 
markable discrimination^  to  the  proper  tests 


by  which  they  might  try  the 'question  and 
arrive  at  a  just  conclusion.  The  plausible 
theories  which  the  advocate  may  have 
urged  for  the  advantage  of  his  client,  it  is 
of  course  the  duty  of  the  judge  to  investi- 
gate and  expose  to  the  jury.  Here  again, 
not  only  the  logical  powers  but  the  intui- 
tive good  sense  of  the  chief  justice,  enabled 
him  readily  to  extricate  the  case  from  the 
subtle  difficulties  which  ingenuity  had 
created,  and  to  present  it  clearly  and  dis* 
passionately  for  the  consideration  of  the 
jury. 

Whilst  he  was  thus  distinguished  in  the 
multitude  of  important  trials  which  came 
before  him,  both  civil  and  criminal,  he  was 
not  less  eminent  when  presiding  in  his  own 
court  in  Westminster  Hall,  or  on  appeals 
in  the  Exchequer  Chamber.  There  his 
profound  legal  learning  and  judicial  ca* 
pacity  were  rarely  equtuled  and  never  sur- 
passed. Thus,  during  the  long  period  of 
17  years,  Sir  Nicolas  presided  over  the 
Court  of  Common  Pleas,  ably  administer- 
ing and  expounding  the  law,  and  leaving 
on  record  many  of  the  best  judgments 
for  the  future  guidance  of  the  profession. 
We  believe  that  the  reports  of  his  decisions 
down  to  the  very  last  term,  would  supply 
the  materials  for  an  ample  Digest  of  al- 
most all  the  great  principles  of  the  law, 
clearly  stated,  powerfully  reasoned  upon, 
and  for  the  most  part  conclusively  settled. ; 

Amongst  the  most  remarkable  instances 
of  the  eminent  judicial  ability  of  the  late 
Chief  Justice,  may  be  mentioned  his 
charges  to  the  grand  juries  under  the 
special  commissions  issued  on  the  occasion 
of  the  several  riots  at  Bristol  and  Newport. 
The  sound  and  masterly  addresses  in  which 
the  law  was  stated  and  expounded  on  these 
important  trials,  received  the  unanimous 
approval  both  of  the  profession  and  all 
public  writers* 

Undcr^the  statute  6  Geo.  4>  c  23,  the 
Chief  Justice  might  have  retired  two  years 
ago,  at  the  expiration  of  Id  years  from  the 
time  of  his  appointment,  but  there  was 
certainly  no  decline  in  his  eminent  faculties, 
and  he  continued  to  perform  his  important 
functions  until  within  a  very  short  time  of 
his  decease.  Indeed,  within  ten  days  only 
of  that  lamented  event,  he  attended  with 
the  otlier  judges  on  an  appeal  in  the  House 
of  Lords.  There  his  last  illness  appears  to 
have  commenced,  and  soon  after  termi- 
nated fatally  on  the  6th  July,  in  the  70th 
year  of  his  age. 

Having  thus  noticed  the  professional 
career  of  this   distinguished   individual, 

s  2 


380 


Memoir  of  the  late  Lord  ChirfJuttice  Tmdal.--The  Local  Coartti'  BUI. 


it  remains  only  to  add  a  fevr  particulars 
ofhis  private  life.  He  was  married  in 
the  year  1809>  to  the  youngest  daughter 
of  Captain  Symonds  of  the  Royal  Navy, 
and  his  surviving  family  consists  of  two 
sons  and  a  daughter.  He  had  another  son, 
Dr.  Tindal,  a  physician,  who  died  some 
time  ago.  lie  has  also  left  two  brothers : 
namely,  Mr.  Thomas  Tindal,  an  eminent 
solicitor  at  Aylesbury,  and  Mr.  Charles 
Tindal,  the  able  manager  of  the  Branch 
Bank  of  England  at  Birmingham.  His 
eldest  son,  Louis  Symonds  Tindal,  is  a  com- 
mander in  the  Hoyal  Navy ;  the  other, 
Charles  John  Tindal,  was  called  to  the  bar 
in  1842,  and  his  daughter  is  married  to 
James  Whatman  Bosanquet,  Esq.,  nephew 
of  the  late  Mr.  Joseph  Bosanquet.  By  his 
will.  Sir  Nicolas  appointed  as  his  executors, 
his  son  Mr.  C.  J.  Tinda),  his  son-in-law 
Mr.  J.  W.  Bosanquet,  and  Mr.  D.  S. 
Beckett,  an  eminent  solicitor,  his  nephew 
by  marriage. 

It  is  so  well  known  that  it  is  scarcely 
necessary  to  add,  that  not  only  in  his 
family,  but  in  a  large  circle  of  private  and 
professional  friends,  he  was  eminently  re- 
spected and  beloved.  He  affectionately 
regarded  his  kindred,  and  liberally  pro- 
moted their  interests;  yet  ever  with  a  just 
consideration  of  the  claims  of  others.  He 
was  warmly  attached  to  the  Church,  but 
held  his  own  firm  opinions  with  no  feeling 
of  intolerance  towards  those  who  differed 
from  him  either  in  doctrine  or  discipline. 
"  Take  him  for  all  in  all,"  we  shall  rarely, 
if  ever,  **look  upon  his  like  again." 

THE  LOCAL  COURTS'.  BILL. 

This  Bill,  as  we  anticipated,  has  met 
with  some  impediments  during  the  past 
week.  It  stood  recommitted  for  last 
Monday,  the  17th;  was  then  postponed  to 
the  18th,  and  on  the  latter  day  was  de- 
ferred to  the  20th. 

A  clause  mark-ed  (O.)  has  been  intro- 
duced in  the  reprint  of  the  bill,  authorizing 
the  local  court  judges  to  make  inquiries 
and  give  reports  and  certificates  in  all 
causes  and  matters  in  the  Court  of  C/tan- 
eery :  making  them,  in  fact,  country  Mas- 
ters in  Chancery.  This  is  an  extraordinary 
alteration  of  great  importance,  which  ought 
not  to  have  been  made  at  the  last  hour. 

We  continue  to  receive  communications^ 
as  well  from  the  country  as  the  town,  re- 
lating to  various  points  in  the  bill. 

The   exclusion  of  attorneys  from   the 


ofBce  of  judge,  on  the  occasion  of  any  fu- 
ture vacancy,  is  loudly  objected  to.  The 
permission  to  continue  those  in  office  who 
have  been  appointed  as  clerks  under  the 
existing  Petty-Court  Acts,  is  open  to  ob« 
jection.  Many  of  them  were  appointed 
by  the  lay  commissioners  acting  in  tliose 
courts,  and  who  are  not  the  most  compe- 
tent persons  to  decide  on  the  proper  degiree 
of  judicial  qualification. 

The  necessity  of  asking  *'  leave  of  the 
court"  to  appear  by  attorney,  which  has 
been  much  complained  of  as  a  violent  in- 
fringement of  the  rights  of  suitors,  and 
calculated  to  be  very  annoying  and  incon- 
venient in  practice,  has  been  altered,  but 
somewhat  imperfectly. 

It  does  not  appear  that  the  Hundred 
Courts  are  to  be  comprehended  in  the  act, 
yet  we  are  informed  that  many  of  them 
need  reform,  as  much  as  any  of  the  County 
Courts.  We  thought  that  one  of  the  main 
objects  of  the  bill  and  its  chief  recom- 
mendation, consisted  in  making  or  attempt- 
ing to  make  one  uniform  system  of  Local 
Courts  throughout  the  country;  but  the 
preservation  of  the  Hundred  Courts,  is 
totally  at  variance  with  this  boasted  prin- 
ciple. A  further  bill  will,  in  this  and  other 
respects,  become  necessary.  Surely  it 
would  be  better  to  defer  the  project  till 
the  next  session,  and  in  the  mean  time 
arrange  the  details  with  more  attention, 
and  render  the  plan  something  less  difii- 
cult  of  execution  than  we  doubt  not  it  will 
now  be  found. 

The  jurisdiction  as  well  for  damages  as 
debts,  will  comprehend  a  large  class  of 
cases  of  considerable  difficulty,  both  in  re- 
gard to  the  ascertainment  of  facts  and  the 
argument  and  decision  of  the  law.  We 
think  the  bill  should  be  limited  to  simple 
and  ordinary  debts  for  goods  sold,  work 
and  labour  done,  money  lent,  &c.  This 
clause*  we  understand,  will  be  partly  cor- 
rected- 

It  is  argued  in  favour  of  the  bill,  tliat 
every  night  some  petition  is  presented  in 
support  of  the  bill  and  scarcdy  any  against 
it.  We  have  reason  to  believe  that  these 
petitions  are  mainly  the  production  of 
persons  who  seek  places  under  the  act,  and 
are  not  the  spontaneous  offspring  of  cre« 
ditors  suffering  from  any  existing  diffi- 
culties. 

The  provision  which  would  have  pre- 
vented the  prosecution  of  existing .  suits 
has  been  amended  :  it  now  applies  ^only  to 
the  commencement  of  future  suits. 
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IN  COURTS  OF  EQUITY  AND  IN  THE  ECCLE- 
SIASTICAL  COURTS. 

When  a  cause  is  at  issue,  the  next  ma- 
terial step  is  to  establish,  by  evidence,,  the 
points  in  dispute.  And  in  courts  of  equity 
this  is  done,  not  by  oral  examination  before 
jud^e  and  jury,  as  at  law,  but  by  written 
interrogatories  which  are  administered  to 
the  witnesses  by  o£Bcers  appointed  for  that 
purpose,  who  make  a  report  in  writing  of 
the  answers  given  upon  such  examination  ; 
this  report  being  in  fact  what  the  court 
ultimately  proceeds  upon  in  making  its 
decree. 

The  taking  of  evidence  by  commission 
is  occasionally  a  matter  of  necessity  in  all 
courts;  as  when,  for  example,  material 
witnesses  are  beyond  jurisdiction,  or  are 
unable  to  give  personal  attendance  at  the 
trial  of  the  cause.  Hence  this  mode  of 
taking  testimony  is  known,  more  or  less, 
to  the  law  and  practice  of  every  countrv. 
It  was  used  at  Rome.  It  was  exclusively 
employed  in  all  ecclesiastical  tribunals. 
And  in  most  of  the  European  states,  wher- 
ever the  question  was  one  of  civil  right, 
aud  wherever  tlie  decision  pronounced  was 
subject  to  appeal,  the  evidence  was  inva- 
riably taken  down  in  writing,  and  this  was 
generally  done,  not  by  the  court  itself,  but 
by  commissioners  duly  authorised. 

This  being  so,  there  were  two  distinct 
methods  according  to  which  the  court 
might  proceed.  One  was,  to  hand  over 
the  record,  or  a  copy  of  it,  to  the  commis- 
sioner, with  directions  and  authority  to 
examine  the  witnesses  and  to  report,  leav- 
ing it  to  his  discretion  so  to  conduct  the 
examination  as  to  bring  out  the  points 
material  to  the  ultimate  decision.  Another 
mode  was  to  settle  the  interrogatories  be- 
forehand ;  which  interrogatories,  and 
which  alone,  the  commissioner  was  to  ex- 
hibit to  the  witnesses.  Upon  these  two 
methods  of  proceeding  the  system  of  ex- 
amination now  pursued  in  courts  of  equity 
and  in  the  spiritual  courts  is  founded  ;  al- 
though each  of  these  tribunals  have  in  the 
course  of  lime  deviated  more  or  less  from 
the  original  plan,  as  we  find  it  expounded 
by  the  commentators  on  the  Roman  law* 

Upon  a  suit  in  equity  the  interroga- 
tories are  prepared  by  counsel,  and  the 
commisiioner  or  examiner  has  merely  to 
administer  them.  The  solicitor,  however, 
specifies  the  interrogatories  to  be  put  to 
particular  witnesses.      In  Doctors*  Com- 


mons the  examination  in  chief  is  taken  by 
the  examiner  without  interrogatories  pre- 
viously adjusted.  To  enable  him  to  do 
this  effectually,  the  record  in  the  ecclesi- 
astical courts  is  divided  Into  distinct  heads 
or  articles.  And  the  examiner  receives  a 
list  of  the  articles  that  each  witness  is  ex- 
pected to  depose  to.  The  cross-examina- 
tion (strange  to  say)  is  by  fixed  interroga- 
tories. 

Now  the  marvellous  thing  to  be  attended 
to  in  this  process  is,  that  both  in  courts  of 
equity  and  in  the  ecclesiastical  courts  the 
actual  examination  of  the  witnesses  is  in 
secret ;  none  other  save  the  examiner  and 
the  individual  witness  being  present  on  the 
occasion.  Not  one  of  our  English  books 
ot  law  explain  the  reason  of  this  myste- 
rious inquisition,  so  inconsistent  \vith  the 
maxims  of  common  sense  and  with  the 
genius  of  our  jurisprudence.  We  are 
therefore  driven  to  look  into  the  legal  au- 
thorities of  Scotland,  where  a  similar  prac- 
tice formerly  obtained,  but  was  abolished 
by  a  wise  act  of  parliament.  It  is  quite 
clear  that  the  old  mode  of  taking  testimony 
in  Scotland  corresponded  exactly  with  that 
now  in  operation  in  our  own  Court  of 
Chancery.  Lord  Stair,"  in  his  valuable 
treatise  on  Scotch  law,  says : — 


'*  Formerly  parties  were  not  allowed  to  be 
present  at  tne  advising  of  the  testimonies  of 
witnesses,  nor  to  see  the  testimonies ;  for  when 
they  were  taken  none  but  every  singular  wit- 
ness could  be  p*%8ent,  and  when  all  had  de- 
poned the  ordinary  was  to  seal  the  testimonies 
with  his  own  seal,  and  wlien  they  were  opened, 
which  was  only  at  the  time  they  were  to  be  ad- 
vised, so  soon  as  decree  was  pronounced  they 
were  sealed  up  again,  never  to  be  openea 
thereafter.  The  reason  then  given  for  this 
custom  was,  that  the  witnesses  might  not  incur 
malice  or  prefudice  by  their  testimonies,  and 
thereby  might  the  more  freely  depone  ;  and  be- 
cause all  probation  depends  upon  the  faith  and 
belief  of  the  judges,  which  is  tneir  proper  trust; 
but  if  the  testimonies  were  pubUslied,  debates 
upon  their  testimonies  would  he  drawn  in 
much  more  length  than  thcr  debates  of  rele- 
vancy, whereby  one  conrt  qbuld  not  overtake 
the  causes  of  a  nation.  But  by  a  late  statute, 
(Pari.  1686,  cap.  18,)  the  teatimonies  of  wit- 
nesses are  ordained  to  be  published,  whereja 
there  is  this  advantage,  that  witnesses  cannot 
be  so  easily  suborned,  or  depone  for  favour  or 
fear,  when  their  particular  testimonies  are 
known,  and  when  they  are  examined,  parties  or 
advocates  may  more  effectually  follow  them  with 
emergent  interrogatories  minding  them  of  cir^ 
cumstances'* 

This  is  a  most  instructive  passage,  show- 
•  Stair's  Insdtute,  B.  4,  T.  47,  s.  17. 
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inff  (what  we  have  long,  but  in  vain,  de- 
siderated to  ascertain,)  the  reason  and 
policy  oT  dandestiniiy  in  this  matter.  To 
the  same  effect  another  emineitt  Scotch 
writer  observes : — 

"  By  the  ancient  usage  parties  were  neither 
allowed  to  be  present  at  taking  the  proof,  or  at 
the  courts  takmg  it  under  consideration ;  nor 
had  they  access  to  see  the  depositions  or 
written  testimonies  of  the  witnesses,  lest  they 
might  be  cramped  in  deposing  from  the  appre- 
hension of  drawing  on  themselves  the  resent- 
ment of  others  on  account  of  what  they  had 
deposed.  (St  B.  4,  t.  46,  s.  17.)  But  by  1686, 
c.  18,  the  witnesses  are  ordained  to  be  ex- 
amined  in  the  presence  of  the  parties.*** 

Ever  since  the  passing  of  this  enactment 
the  wholesome  practice  of  Scotland  has 
been  to  permit  the  commissioner  or  ex- 
aminer to  be  attended  by  professional  per- 
sons on  both  sides,  everything  being  con- 
ducted openly  and  in  the  face  of  day,  the 
course  of  examination  being  lefl  to  the 
discretion  of  the  rival  advocates,  the  com- 
missioner having  nothing  to  do  but  to  pre- 
serve order  in  the  proceeding,  to  record 
the  whole  faithfully  for  the  information  of 
the  court,  and  to  take  care  that  everything 
is  done  in  conformity  with  the  laws  of  the 
land  and  the  rules  of  evidence.  In  this 
way  the  evidence  of  witnesses  by  written 
deposition  often  answers  the  purposes  of 
justice  as  well,  and  sometimes  better,  than 
by  viva  voce  examination;  because  the 
parties,  their  counsel,  and  agents,  are  pre- 
sent during  the  whole  proceeding.  They 
see  the  witnesses  examined ;  they  notice 
their  behaviour  while  under  examination  ; 
and,  when  necessary,  they  can  cross-ex- 
amine with  the  same  facility  and  effect  as 
at  a  nisi  prius  trial.  Whereas,  in  the  se- 
cret examinations  to  which  we  have  ad- 
verted, cross-examination  is  found  so  diffi- 
cult and  ineffectual  as  to  be  but  rarely  re- 
sorted to  in  practice. 

The  unsatisfactory  state  of  the  practice 
in  courts  of  equity  on  this  subject  was  made 
very  apparent  in  a  case  reported  by  Mr. 
Swanston,  in  which  Lord  Eldon  showed,  it 
must  be  owned,  but  little  disposition  to  en- 
courage the  introduction  of  improvements. 
In  Butler  v.  Bulkeley,^  an  application  was 
made  to  his  lordship  for  an  order  that  the 
plaintiff  might  communicate  to  the  defend- 
ant the  interrogatories  exhibited  by  him 
under  a  commission  to  be  executed  abroad, 
so  as  that  the  latter  might  be  able  with 
the  more  advantage  to  prepare  cross-inter- 

l  Erjkine'8  Institute,  B.  4,  T.  2,  s.  31. 
^  2  Swanst.  373. 


rogatories.  And  this  application  was  fo^ 
tified  by  reference  to  the  practice  of  the 
common  law  courts  in  cases  of  the  like 
nature.  In  support  of  the  motion  Mr. 
ffeeUd  represented  that  without 

A  knowledge  of  the  plaintiflfs  inlemiga- 
tories,  the  defendant  would  be  unable  to  cross- 
examine  with  effect.  A  plaintiff  at  law  might 
obtain  a  commission  for  the  examination  of 
witnesses  abroad,  by  two  method8,-Hm  a]^i- 
cation  to  the  court  of  law,  or  a  bill  in  ecpaij. 
In  the  first  case  the  practice  required  him  to 
communicate  his  interrogatories  to  the  defend- 
ant ;<>  what  reason  then  could  be  assigned  for 
relieving  him  in  equity  from  an  obligation  im- 
posed by  obvious  principles  of  justice? 

Mr.  Bell,  however,  successfully  resistwl 
the  motion,  his  argument  being,  that  by  the 
universal  practice  in  equity  one  par^  is  not 
entitled  to  see  the  interrogatories  esdiibtted  hjr 
the  other,  but  must  judge  by  the  record,  to 
what  point  the  evidence  of  his  antagonist  will 

The  Lord  Chancellor  (Eldon)  thus  expressed 
himself  :— 

"The  ancient  course  in  Westminster  Hafl 
was,  to  appl^  to  this  court  for  commissions  for 
the  examination  of  witnesses  in  foreign  ccuotries; 
and  the  courts  of  law  borrowed  that  proceed- 
ing A-om  this  court ;  but  in  no  suit  in  equity 
has  one  party  been  permitted  to  see  the  inter- 
rogatories exhibited  by  his  antagonist  The 
constant  practice  through  all  time  has  been  to 
grant  commissions  without  communication  of 
the  interrogatories.  At  law,  indeed,  that  com- 
munication is  required ;  but  I  believe  that  the 
courts  of  law  established  that  practice  under 
an  erroneous  belief  that  it  prevailed  here.  The 
proceeding  in  aid  of  an  action  at  law  by  a  com- 
mission for  the  examination  of  witnesses  is  far 
more  ancient  in  this  court  than  in  courts  of 
law ;  and  I  find  no  instance  in  which  a  pro* 
duction  of  the  interrogatories  has  been  or- 
dered." 

Thus,  therefore,  the  matter  stands.  Not 
only  is  the  examination  of  the  witnesses 
secret,  but  the  interrogatories  framed  be- 
forehand are  to  be  kept  concealed.  And 
nothing  short  of  a  power  of  divination,  sel- 
dom accorded  to  practitioners  in  courts  of 
equity,  can  enable  them,  in  framing  cross- 
interrogatories,  to  have  anything  but  a 
mere  general  and  vague  conjecture  as  to 
what  may  be  obtained  from  the  exaroioa- 
tion  in  chief.  We  have  shown  that  our 
neighbours  on  the  nortli  of  the  Tweed  hate 
corrected  this  evil  more  than  a  century 
and  a-half  ago.  Let  us  hope  that  a  similar 
legislative  interposition  may  be  looked  for 
ere  long  in  England. 


*  1  lldcPs  Practice,  313. 
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NOTES  IN  EQUITY. 

TAXATION   OP  COSTS.  —  Jl^KISDICTlOM   BY 
PBTJTIOR — AVD   BY   BILL. 

Under  the  6  &  7  Vict.  c.  75,  the  court 
is  not  invested  with  jurisdiction,  uponpe- 
tiHon^  to  open  a  settled  account  between 
solicitor  and  client.  This  can  only  be  done 
by  bin.  In  a  late  case*  Lord  LanffdcUe, 
M.  R.«said,  "That  this  court  has  juris- 
diction to  set  aside  a  settled  account,  there 
can  he  no  doubt ;  but  it  has  no  such  juris- 
diction by  petition  under  the  statute.  It 
must  be  done,  if  at  all,  by  suit ;  and  in  the 
ordbary  course  of  proceeding  in  a  Court 
of  Equity." 

TAXATION  ATTRtL  PAYMENT. 

Even  aftfcr  payment  a  taxation  may  l)e 
ordered  on  petition,  if  there  be  what  the 
act  calls  **  special  cireunutances''  to  justify 
the  proceeding.  There  must  be  reasonable 
ground  for  sudh  an  application— mere  in- 
signrficant  errors  or  unimportant  over- 
charges in  particular  items,  will  not  war- 
rant  a  petition  for  taxation.  To  this  effect 
Lord  Longdate^  in  re  Braked  (where  a  pe- 
tition for  taxation  after  payment  was  pire- 
aented  before  the  expiry  of  twelve  months, 
and  where  there  was  an  allegation  that  the 
payment  had  been  made  under 


tbn  provisions  which  impose  so  many  re- 
fltrictionson  business  transactions*  and  it 
certainly  affords  an  additional  proof  of  die 
ioqiolicy  of  legislative  interference  with 
the  ordinary  dealings  of  those  engaged  in 
trade,  when  we  find  that,  although  tliia 
statute  was  enacted  in  the  29th  of  Claries 
the  2nd,  a  large  proportion  of  the  trading 
commimity  still  continue  unacquainted 
with  the  provisions  of  the  law,  which  go- 
verns a  great  number  of  the  contracts  daily 
entered  into.  The  shopkeepers  of  the  me-^ 
tropoUs  are  not,  we  apprehend,  as  a  class, 
wanting  in  tlie  average  amount  of  intelU* 
gence,  yet  it  may  be  doubted,  were  every 
shop  from  Charing  Cross  to  Comhill  visited, 
if  one  of  the  proprietors  out  of  every  three 
would  be  found  aware  that  a  verbal  pro- 
mise to  pay  the  debt  of  another,  or  a 
verbal  agreement  not  to  be  performed 
within  a  year,  is  void  I 

The  enactment,  that  no  action  shall  be 
brought  upon  any  agreement  that  is  not  to 
be  performed  within  the  space  of  one  year» 
unless  it  be  in  writing,  is  one  the  impor- 
tance of  which  it  would  be  di£Bcult  to  ex* 
aggerate»  when  we  consider  the  number 
and  magnitude  of  the  transactions  affected 
by  it ;  and  it  is  impossible,  upon  looking 
back  at  the  reported  cases  decided  upon  it, 
not  to  perceive  that  the  judges  have,  on 
some  occasions,  been  more  astute  in  dis- 
covering distinctions,  by  which  an  unjust 
defence  founded  on  this  provision  of  the 


^  ^     protest — 

but  that  allegation  was  not  established  by 

evidence;,  said,  "There  is  here  no  ^special  -taY„te,nay  be  defeated,  than  in  ascertain- 

circumstance;     except    an   allegation   of  .      ^^^    ./j        g.^^^  ^^  j^^  ^^^^  construc- 


trifling  errors  in  the  bill  of  costs  ;  which 
are  not  snfBcient  to  induce  me  to  order 
the  taxation  of  this  bill.  I  must  therefore 
disTniss  the  petition,  but  not  being  satisfied 
that  the  items  are  correct,  I  shall  do  it 
without  costs." 

CONSTRUCTION   OF   THE   STA- 
TUTE OF  FRAUDS. 


^▼VRBAl^    AOREEMEirr    KOT    TO    BE   PER- 
rOBMBO  WITHIN  A  YBAB. 

Although  nearly  two  centuries  have 
elapsed  since  the  Statute  of  Frauds  be- 
came the  law  of  this  land,  the  extent  to 
Tvliich  its  provisions  have  conduced  to  the 
ends  of  justice  is  still  a  subject  of  conten- 
tion. In  our  days,  when  the  star  of  free 
trade  is  in  the  ascendant,  it  is  not  to  be 
supposed  that  the  legislature  would  sanc- 

*  BarwM  ▼.  Jroeftt,  8  Bear.  121. 

^  a  Bmpu  laa. 


ing  and  giving 

tion.  The  case  of  Dmndlan  v.  jReac^* 
furnishes  a  very  remarkable  illustration  of 
this  disposition  on  the  part  of  those  Who  at 
that  time  presided  in  the  Court  of  King's 
Bench,  and  who  determined  in  that  case, 
that  an  agreement  is  not  within  the  statute, 
provided  all  that  is  to  be  done  by  one  of 
the  parties  to  it,  is  to  be  done  within  a 
year.  The  defendant  in  that  case  was 
tenant  to  the  plaintiff,  under  a  lease  for 
twenty  years;  and  in  consideration  that 
the  plaintiff  would  layout  30/.  in  altera- 
tions, the  defendant  undertook  to  pay  an 
additional  5/.  per  cent,  per  annum  during 
the  remainder  of  the  term.  The  altera- 
tions were  completed  within  the  year,  and 
an  action  being  brought  for  the  increased 
rent,  H  was  objected,  amongst  other 
things,  that  the  contract  could  not  possibly 
be  performed  within  a  year,  and  must 
therefore  be  in  writing.  The  court,  how- 
ever, held,  that  the  argument  was  not 


»  3  Bam.  &  AdoL  69a. 
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within  the  statute.  *'We  think,"  said 
Lietiedalej  J.,  delivering  the  judgment  of 
the  court,  ''  that  as  the  contract  was  en- 
tirely executed  on  one  side  within  the 
year,  and  as  it  was  the  intention  of  the 
parties,  founded  on  a  reasonable  expecta- 
tion that  it  should  be  so,  the  Statute  of 
Frauds  does  not  extend  to  such  a  case. 
In  case  of  a  parol  sale  of  goods  it  of\en 
happens  that  they  are  not  paid  for  in  full 
till  aflter  the  expiration  of  a  longer  time 
than  a  year,  and  surely  the  law  would  not 
sanction  a  defence  on  that  ground,  where 
the  buyer  had  had  the  full  benefit  of  the 
goods  on  his  part.''  Mr.  Smith,  in  his 
notes  on  Peter  v.  Compton,^  in  the  1st  vol. 
of  his  Leading  Cases,^  conclusively  shows 
that  the  decision  in  Donnellan  v.  Read  is 
not  only  not  in  accordance  with  Peter  v. 
ComptoUi  and  the  older  authorities,  ^and 
with  Boydell  v.  Drummand^^  and  many 
later  cases,  but  it  is  at  variance  with  many 
established  principles  of  construction.  The 
mischief  meant  to  be  prevented  by  the 
statute  was,  the  leaving  to  memory  the 
terms  of  a  contract  for  a  longer  period 
than  a  year,  when  the  persons  might  die 
who  were  to  prove  it,  or  they  might  lose 
their  faithful  recollection  of  the  terras  of 
it.  As  Mr.  Smith  justly  observes,  "  the 
danger  that  witnesses  may  die,  or  their 
memories  may  fail,  seems  to  be  pretty 
much  the  same  in  every  case  where  an 
agreement  is  to  be  established  afler  the 
year  is  past  by  parol  testimony;  but  if 
there  be  any  difference  in  the  danger  of 
admitting  oral  testimony  a(\er  the  year,  it 
seenris  greater  in  a  case  where  one  side  of 
the  agreement  only  has  been  performed, 
for  in  that  case  the  witness  would  only 
have  to  make  his  tale  consistent  with  what 
was  done  on  one  side ;  whilst,  if  the  agree- 
ment had  been  partially  performed  on  both 
sides,  a  witness  giving  a  false  or  mistaken 
account  of  its  terms,  would  have  to  render 
his  tale  consistent  with  what  had  been 
done  by  both  the  contractors.**  This  acute 
writer  also  remarks,  that  the  decision  in 
Donnellan  v.  Bead  makes  the  word 
** agreement"  bear  two  different  meanings 
in  the  same  section,  as  the  word  when 
lastly  used  in  the  section,  clearly  means 
what  is  to  be  done  on  both  sides.  A  re- 
cent decision  of  the  Court  of  Common 
Pleas,  in  a  case  of  Souch  v.  Strawbridf/e,* 
may  be  considered  by  some  persons  as 
breaking  in  still  farther  upon  the  principle 


*»  Skinner,  353. 
«>  11  East,  159. 
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to  be  deduced  from  the  earlier  cases  de- 
cided upon  this  provision  of  tlie  statute^ 
The  facte  were  as  follow: — Strawbridge 
being  the  father  of  an  illegitimate  child, 
placed  it  soon  af^er  its  birth  under  the 
care  of  the  defendant,  at  the  rate  of  one 
guinea  per  month.  When  this  was  done, 
the  plaintiff  suggested,  that  the  agreement 
should  be  for  a  year,  but  the  defendant 
objected  to  limit  the  agreement  to  a  year, 
on  the  ground,  that  a  guinea  a  month  was 
a  high  rate  of  payment  for  so  young^  a 
child,  and  that  the  same  rate  of  payment 
should  continue  when  the  child  got  older. 
It  was  therefore  agreed  that  the  plaintiff 
should  continue  to  maintain  the  child  at 
the  rate  of  a  guinea  a  month  so  long  as  the 
defendant  should  think  proper.  The  child 
was  kept  by  the  plaintiff  upon  this  footing 
for  three  years,  during  which  period  \-a- 
rious  sums  were  paid  by  the  defendant  on 
account,  leaving  a  balance  of  l5Lf  to  re- 
cover which  sum  this  action  was  brought. 
On  the  part  of  the  defendant  it  was  ob- 
jected, that  the  contract  was  not  to  be 
performed  within  one  year  from  the  mak- 
ing thereof,  and  not  being  in  writing,  it 
was  a  contract  within  the  statute.  The 
court,  however,  was  of  opinion,  that  the 
statute  pointed  to  a  contract  which  must 
necessarily  extend  beyond  the  year,  but  that 
there  was  nothing  in  this  agreement  neces- 
sarily extending  it  beyond  the  year,  inas- 
much as  the  defendant  might  put  an  end  to 
it  at  any  time.  And  CresswelU  J<,  observed, 
that  it  was  just  the  same  thing  as  if  a  roan 
had  taken  a  lodging  as  long  as  he  pleased, 
at  a  given  rate  per  month,  which  he  could 
put  an  end  to  at  any  time.  The  late  C  J. 
Tindaly  concurring  with  the  otlier  mem- 
bers of  the  court,  that  the  case  was  taken 
out  of  the  statute,  because  the  agreement 
depended  on  a  contingency — namely,  the 
determination  of  the  defendant's  will — also 
founded  his  judgment  on  another  and  an 
independent  ground,  viz.,  that  the  action 
was  not  prohibited  by  the  statute,  inas- 
much as  it  was  founded  on  an  executed 
consideration — the  actual  support  rendered 
by  the  plaintiff  to  the  child  at  the  defend- 
ant's request.  The  provision  that  no  ac- 
tion should  be  brought  to  recover  damages 
for  the  nonperformance  of  a  contract,  the 
learned  Chief  Justice  said,  was  widely  dif- 
ferent from  an  action  supported  by  the 
ordinary  evidence  of  an  executed  con- 
sideration. The  other  judges  of  the  court 
do  not  appear  to  hare  expressly  adopted 
this  view  of  the  case, — their  judgments  pro- 
ceeding exclusively  on  the  ground,  that 
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the  continuance  of  the  contract  beyond  a 
year,  depended  on  a.  contingency  which 
took  it  out  of  the  statute. 

The  case  which  appears  at  first  sight  to 
be  most  like,  and  the  decision  most  at 
variance  with  thai  of  Souchv.  Stratobridgcy 
is  the  well-known  case  of  Birch  v.  Earl  of 
L,iverpool,^  where  the  defendant's  wife  hired 
a  carriage  at  the  rate  of  9D  guineas  per 
annum  for  five  years,  and  although  it  was 
proved,  that  by  the  custom  of  the  trade 
such  a  contract  was  determinable  at  any 
time  upon  payment  of  a  year's  hire,  yet  the 
Court  of  Queen's  Bench  held,  that  the 
case  was  within  tlie  statute,  and  that  the 
contract  ought  to  have  been  in  writing. 

The  cases  decided  upon  the  provisions 
of  this  statute,  could  not  now  be  comprised 
in  a  volume  of  ordinary  bulk  :  to  classify, 
to  analyse,  and  compare  them,  would  per- 
haps be  a  serviceable  labour.  To  recon- 
cile all  the  decisions  would  be  impracti- 
cable, and  therefore,  the  sooner  the  subject 
is  reconaidered  by  the  legislature,  the  more 
satisfactory  to  all  who  are  interested  with 
the  administration  of  justice. 


NEW  STATUTES,  EFFECTING  ALTERA- 
TIONS  IN  THE  LAW. 

IMPORTATION   OP   CORK. 
9  &  10  ViCT.  C.  22. 

[We  usually,  and  indeed  almost  invariably, 
confine  our  selection  of  the  statutes  to  such  as 
relate  to  the  administration  of  justice  or  the 
laws  affecting  property;  but  must  make  an 
excepMon  in  favour  of  the  Corn  Law  Act,  on 
account  of  its  vast  importance,  and  more  espe- 
cially as  it  will  occupy  but  little  space.  It  is 
as  follows : — 

An  act  to  amend  the  Laws  relating  to  the  Im- 
portation of  Com.  [26th  June,  1846.] 

After  the  passing  of  this  act,  till  \st  Feb.  1849, 
the  duties  set  forth  in  the  Schedule  shall  be  pay^ 
able  upon  all  com,  d-c,  imported.— On  and  after 
1st  Feb.  1849,  the  duties  herein  named  shall  be 
paid.— Whereas  an  act  was  passed,  (6  &  6  Vict. 
c.  14,)  intituled,  ''An  Act  to  amend  the  Laws 
for  the  Importation  of  Corn  :"  And  whereas  it 
is  expedient  that  the  duties  now  payable  upon 
the  importation  and  entry  for  home  consump- 
tion in  the  United  Kingdom  and  in  the  Isle  of 
Man  respectively  of  com,  grain,  meal,  and 
floor  should  be  altered,  and  that  the  act  herein- 
before recited  should  be  amended  as  herein- 
after is  expressed :  Be  it  therefore  enacted  by 
the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiri- 

'  9  Barn,  &  Cres.  392. 
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tual  and  temporal,  and  Commons,  in  the  pre- 
sent parliament  assembled,  and  by  the  autho- 
rity of  the  same.  That  from  and  after  the  pass- 
ing of  this  act,  in  lieu  of  the  duties  now  payable 
upon  the  ftitrv  for  home  consumption  in  the 
United  Kingdom,  and  upon  the  importation 
into  the  Isle  of  Man,  of  com,  grain,  meal,  and 
flour,  there  shall  be  le\ded  and  paid  unto  her 
Mijesty,  her  heirs  and  successors,  on  all  com, 
grain,  meal,  and  flour  already  or  hereafter  to 
bs  imported  into  the  United  Kingdom  or  the 
Isle  of  Man  from  parts  beyond  the  seas,  and 
entered  for  home  consumption  after  the  passing. 
of  this  act,  the  duties  set  forth  in  the  schedule 
to  this  act  annexed,  until  the  first  day  of  Feb- 
raary  which  will  be  in  the  year  of  our  Lord 
one  thousand  eight  hundrea  and  forty  nine; 
and  on,  from,  and  after  the  said  first  day  of 
Febmuy,  one  thousand  eight  hundred  and 
forty  nine  the  following  duties ;  (namely,) 

Upon  all  wheat,  barley,  bear  or  bigg,  oats, 
rye,  pease  and,  beans,  for  every  quarter  Is, ; 
and  so  in  proportion  for  a  less  quantity : 

Upon  all  wneat  meal  and  flour,  barley  meal, 
oatmeal,  rye  meal  and  flour,  pea  meal,  and 
bean  meal,  for  every  cwt.  4jrf;  and  so  in  pro- 
portion for  a  less  Quantity. 

2.  Duties  payaole  in  the  United  Kingdom 
shall  be  leoiea  pursuant  to  B  &•  9  Vict,  c.  90. — 
And  he  it  enacted.  That  the  several  duties 
hereby  imposed,  and  leviable  in  the  United 
Kingdom,  shall  be  levied,  collected,  paid,  and 
applied  in  such  and  the  same  manner  in  all  re- 
spects as  that  in  which  the  duties  inposed  by 
an  act  passed  in  the  session  of  parliament  held 
in  the  eighth  and  ninth  years  of  the  reign  oj 
her  present  Majesty,  intituled  "An  Act  for 
granting  Duties  of  Customs,  are  directed  to  he 
levied,  collected,  paid,  and  applied. 

3.  Duties  payaole  in  the  Isle  of  Man  shall  be 
levied  pursuant  to  S  ^  9  Vict.  c.  94.— And  be 
it  enacted.  That  the  several  duties  hereby  im- 
posed, and  leviable  in  the  Isle  of  Man,  shall  be 
levied,  collected,  paid,  and  applied  in  such  and 
the  same  manner  in  all  respects  as  that  in 
which  the  duties  imposed  by  an  act  passed  in 
the  session  of  parliament  held  in  the  eighth  and 
ninth  years  of  the  reign  of  her  present  Majesty, 
intituled,  "An  Act  for  regulating  the  Trade 
with  the  Isle  of  Man,"  are  du^cted  to  be  levied, 
collected,  paid,  and  applied. 

4.  Average  prices  to  continue  to  be  made  up 
according  to  5  4*  6  Vict,  c-  14,  and  duties  under 
this  act  to  be  regulated  thereby.— And  be  it  en- 
acted. That  the  average  prices,  both  weekly  and 
aggregate,  of  all  British  corn,  shall  continue  to 
be  made  up,  computed,  and  published,  and  the 
certificates  of  the  aggregate  average  prices  shall 
continue  to  be  transmitted,  at  the  times  and  in 
the  manner  required  by  the  said  herein-before 
recited  Act  for  Amending  the  Laws  for  the 
Importation  of  Com  ;  and  the  rate  and  amount 
of  the  duties  set  forth  in  the  schedule  to  this 
act  shall  be  regulated  and  governed,  according 
to  the  spale  in  the  said  schedule  contained,  by 
the  aggregate  average  prices  so  to  be  made  up, 
computed,  published,  and  transmitted,  in  the 
same  manner  as  the  rate  and  amoont  of  the 
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duties  imposed  bf  the  said  herein-before  re- 
cited act  are  by  that  act  directed  to  be  regu- 
lated and  governed ;  and  at  each  of  the  several 
ports  in  the  United  Kingdom  and  in  the  Isle 
of  Man  the  aggregate  average  prices,  the  certi- 
ficate of  which  shaU  have  been  last  received 
previously  to  the  passing  of  this  act  by  the 
collector  or  other  chief  officer  of  customs  at 
such  port  as  by  the  said  herein-before  recited 
act  is  directed,  shall  be  taken  to  be  the  aggre- 
gate average  price  by  which  the  duties  hereby 
miposed  shall  be  governed  and  regulated  at 
such  port,  until  the  certificate  of  some  other 
aggi^gtite  average  price  shall  have  been  received 
by  the  collector  or  other  chief  officer  of  customs 
at  such  port. 

5.  Repeal  of  part  qf  5  ^  6  Vict.  c.  14,— And 
be  it  enacted.  That  so  much  of  the  said  act 
herein-before  recited  as  prohibits  the  importa- 
tion into  the  United  Kingdom  for  consumption 
there  of  any  com  grouna  be  repealed. 

6.  Act  may  be  amended,  &c.  —  And  be  it  en- 
acted. That  this  act  may  oe  amended  or  re- 
pealed by  any  act  to  be  passed  in  the  present 
session  of  parliament. 

ACHSDULB  TO  WHICH  THIS  ACT  RKFERS. 

If  imported  from  any  Foreign  Country : 
Wheat :— 

—  Whenever  the  average  price  of  wheat, 

made  up  and  published  in  the 
manner  requirea  by  law,  shall  be 
for  every  quarter  g.    d, 

under  48<.,  the  duty  shall  be  for 

every  quarter  ,  .  .  .  10  0 
489.  and  under  498,  .  .  .90 
49s,  and  under  50«.  .  .  .80 
50*.  and  under  51*.  ,  .  .70 
5U.  and  under  528,  .  •  »  6  0 
528.  and  under  538.  ,  .  .50 
63*.  and  upwards  .  .  .  .40 
Barley,  Bear  or  Bigg ;— 

—  Whenever  the  average  price  of  barley, 

made  up  and  published  in  the 

manner  requirea  by  law,  shall  be 

for  every  quarter 
under  26*.,  the  duty  shall  be  for 

every  quarter 
26*.  and  under  278, 
27*.  and  under  28*. 
28*.  and  under  29*. 
29*.  and  under  30*. 
30*.  and  under  31*. 
31*.  and  upwards  . 
Oats  .-^ 

—  Whenever  the  average  price  of  oats, 

made  up  and  published  in  the 

manner  required  by  law,  shall  be 

for  every  quarter 

under  18*.,  the  duty  shall  be  for 

every  quarter               ,  .        .40 

18*.  and  under  19*.         .  .36 

19*.  and  under  20*.         .  .        .30 

21*.  and  under  22*.         .  •        .20 

22*.  and  upwards    .        .  ,        .16 
Rye,  Pease,  and  Beans .— 

—  For  every  quarter. 


A  duty  equal  in  amount  to  the  dnty  pay- 
able on  a  quarter  of  barley.* 

fVheat  Meal  and  Flour  .•— 

—  For  every  barrel,  being  196  pounds, 

A  duty  equal  in  amount  to  the  dutj  pay- 
able  on  38 1  gallons  of  wheat. 

Barley  Meal : — 

—  For  every  quantity  of  2174  pounds,'' 

A  duty  equal  in  amount  to  the  duty  pay- 
able on  a  quarter  of  barley. 

Oatmeal  and  Groats .— 

—  For  every  quantity  of  181  i  pounds,! 

A  duty  equal  in  amount  to  the  doty  pay- 
able on  a  quarts  of  oats. 

Rye  Meal  and  Flour : — 

—  For  every  barrel,  being  196  pounds, 

A  duty  equal  in  amount  to  the  doty  pajr- 
able  upon  40  gallons  of  rye. 

Pea  Meal  and  Bean  Meal : — 

—  For  every  quantity  of  272  pounds, 

A  duty  equal  in  amount  to  the  doty  pay- 
able on  a  quarter  of  pease  and  beans. 
If  the  produce  of  and  imported  from  any 
British  possession  out  of  £!urope ; 
Wheat,  barley,  bear  or  bigg,  oats, 
rve,  pease,  and  beans,  &e  doty    s.    dm 
sndl  be  for  every  quarter  •        .     L    O 
Wheat  meal,  barley  meal,  oatmeal, 
rye  meal,  pea  meal,  and  bean 
meal,  the  duty  shall  be  for  every 
cwt. O    4j 
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NOTICES  OF  NEW  BOOKS. 

A  Letter  to  Lord  Worsley  on  the  Bwrtkens 
(iffectin^  Real  Property  arising  from  tke 
Present  State  of  the  Law,  with  Rbasams 
in  favour  of  a  General  Registry  qflWes. 
By  Henrv  Sewell,  Esq.  London: 
H.  Butterwortb,  1846.     Pp.  110. 

This  is  a  very  able  pamphlet  on  the 
present  state  of  the  law  of  real  property. 
Mr.  Sewell  takes  a  very  independent,  and 
in  several  respects,  a  new  view  of  the  va* 
rious  questions  which  have  been  long  prid- 
ing amongst  law  reformers  in  regard  to  the 
dimtnution  of  the  trouble  and  expanse  of 
investigating  titles  and  conveying  estates. 

First,  Mr.  Sewell  maintains  tbat  all  the 


*  The  debates  m  parliament  on  the  14^  in. 
stant,  show  that  a  mistake  has  been  made  in 
this  part  of  tibe  act.  Bv  the  4th  sectioo,  tfie 
average  price  of  all  British  com  is  to  be  taken 
in  the  same  manner  as  mider  ttm  former  act, 
by  which  the  rye,  pea  and  bean  averages  ngit- 
lated  the  dutieson  each  respectivaly, Mis  thia 
schedule  the  dnty  on  these  aitides  is  to  be 
equal  in  amount  to  the  duty  on  bariey ;  tJma 
contradicting  the  4di  seotioa^  The  late  period 
of  tke  session  has  prevented  the  come&m  t»£ 
the  error. 
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alterationa  which  have  been  made  in  this 
clepertnieDt  of  the  law  during  the  last 
twelve  years  have  (iroduced  no  substantia] 
good;  and  secondly,  he  recommends  a 
general  registry  of  titles,  as  distinguished 
from  a  registry  o£  deeds, 

1.  Where  so  many  efforts  have  been 
made,  it  is  perhaps  loo  much  to  say  that 
"  no  substantial  good  '*  has  been  affected ; 
but  we  agree  with  Mr.  Sewell,  that  these 
alterations  have  been  far  too  highly  estt« 
mated. 

"  It  is  now,"  says  Mr.  Sewell,  "  many  years 
since  the  commissioners  of  the  law  of  real  pro* 
perty  closed  their  inquiries,  having,  as  it  was 
supposed,  effected  everything  which  could  be 
effected  in  the  way  of  investigation,  and  recom* 
mended  everything  which  could  be  recom- 
mended in  the  way  of  amendment.  Some  of 
th^  most  important  proposals,  however,  yet 
remained  untried. 

"Some  of  their  suggestions  have  been 
adopted.  Certain  ceremonies  in  the  mode  of 
barring  entaUs,  and  effecting  the  transfer  of 
the  interests  of  married  women  by  fines  and 
recoveries  have  been  abolished;  and  other 
forms  simpler  and  less  expensive  have  been 
aubstitnted.  The  period  within  which  dor. 
mant  claims  may  be  enforced  has  been 
abridged — ^a  measure  in  some  respects  ques- 
tionable in  point  of  principle— and  which  has 
been  founa  wholly  inefficacious  as  far  as  it 
was  intended  to  curtail  the  difficulty  and  ex- 
pense of  conveyancing.  The  law  of  dower  has 
oeen  altered  to  the  detriment  of  married 
women.  New  forms  for  the  execution  of  wills 
have  been  invented,  opening  the  door  for 
nearly  as  much  difficulty  and  doubt  as  the 
measure  was  intended  to  nrevent.  Other 
changes  of  a  like  kind  have  been  introduced. 
I  have  no  intention  to  dwell  upon  them  in  de- 
CaiL  As  to  some,  I  cannot  think  that  we  have 
grained  by  the  alteration.  But  as  a  whole,  may 
It  not  at  once  be  said,  without  hesitation  and 
without  any  charge  of  presumption,  that  they 
have  wholly  fiEuled  of  their  object  ?  What  the 
public  required  (and  they  were  the  real  parties 
eompluning)  was  diminution  of  the  inconve- 
niences which  they  practically  felt, — greater 
certainU  and  quickness  in  the  transaction  of 
their  affairs,  and  diminished  cost. 

It  will  perhaps  be  said  that  these  salutary 
effects  have  been  counteracted  by  an  evil  prin- 
ciple residing  in  that  branch  of  the  profession 
of  which  I  am  a  member,'^that  we  have  set 
eurselves  to  work  to  maintain  our  own  in- 
terests, by  thwarting  the  natural  good  tenden* 
cies  of  the  measures  to  which  I  have  adverted. 
Aa  imputation  of  this  kind  is  whdly  ground*- 
less.  We  have  no  desire  to  tax  the  community 
for  oi:ft  exclusive  baaefit,  or  to  uphold  asys<- 
torn  injurious  to  the  public  for  the  sake  of  mere 
selfish  objects. 

*'  Some  later  changes  in.  the  law  appear  to 
hare  been  founded  on  the  latter  assumption^ 
Acta  of  parliament  have  been  passed  grounded 


on  the  implied  notion  that  prolixity,  and  con- 
sequent expense,  in  the  preparation  of  deeds,  is 
attributable  wholly  to  an  appetite  for  costs.  I 
disclaim  and  deny  the  truth  of  such  an  imputa- 
tion. Probably  when  the  legislature  has  prac- 
tised a  littie  more  the  art  of  conveyancing,  by 
inventing  forms  of  words  to  convev  jpaiticular 
meanings  contrary  to  their  natural  import,  it 
will  be  better  able  to  appreciate  the  difficulty 
of  the  task,  and  be  more  disposed  to  allow  that 
modes  of  expression  long  used  and  approved 
of,  and  which  have  acquired  certain  and  under- 
stood meanings  and  rules  of  construction  can- 
not and  ought  not  to  be  roughly  thrust  aside  as 
mere  useless  formalisms,— at  least,  so  long  as 
the  system  to  which  they  belong  is  suffered  to 
continue.  They  will  learn  the  danger  of  at- 
tempting to  substitute  forced  and  false  rules  of 
construction,  arbitrarily  imposed  by  act  of  par- 
liament, for  the  known  and  universally  under- 
stood laws  .of  grammar  and  common  sense. 

"  It  is  one  (and  not  the  least)  evil  of  this  kind 
of  legislation,  that  it  misleads  people  as  to  the 
true  nature  and  character  of  the  evil  to  be 
contended  against.  Were  I  anxious  to  mam- 
tain  my  profession  at  the  expense  of  the  public, 
I  should  desire  nothing  more  heartily  than  the 
multiplication  of  acts  of  parliament  of  this  kind. 
They  would  sow  a  prolific  seed  of  doubt  and 
litigation.  They  would  create  a  diversion  pre- 
cisely in  that  direction  wMch  would  best  suit 
our  own  selfish  interests.  Every  session  would 
breed  some  new  code  of  legal  grammar,— some 
legislative  dictionary  of  legal  science,  until  in  a 
short  time  we  should  almost  have  destroyed 
the  power  of  words  themselves  to  effectuate 
their  true  end,  of  expressing  clear  and  definite 

"  Besides  this,  mere  prolixity  m  deeds  is  not 
the  evil  of  which  the  public  complain.  It  is 
but  one  symptom  of  the  evil,  and  that  compa- 
ratively slight.  The  bill  of  coste  indeed  does 
include  charges  proportioned  to  the  length  of 
deeds,  but  it  incluoes  a  great  deal  more ;  and 
in  most,  if  not  all  cases,  the  quantum  of  costs 
is  determined  more  by  the  integrity  and  con- 
science of  the  practitioner  in  the  general  con- 
duct  of  business,  than  by  the  mere  rule  of  the 
length  of  deeds.  In  fact,  the  length  of  deeds 
would,  by  any  forced  legislative  attempt  to 
alter  their  phraseology,  become  an  utterly  un- 
important Item.  Any  one  conversant  with  the 
practice  of  conveyancing  knows,  that,  even 
were  their  length  forced  by  some  legislative 
act  into  the  compass  of  a  nutshell,  the  bill  of 
costs  may  be  made  to  swell  in  other  directions 
beyond  the  reach  of  pariiament.'  Nor  is  it  at 
all  a  fair  view  to  take  of  the  matter,  to  throw 
an  imputation  of  this  kind  upon  the  legal  pro- 
fession, as  if  they  required  the  strong  arm  of 
law  to  keep  them  within  the  limits  of  honesty 
and  good  conscience  in  their  modes  of  practice. 
The  question  really  to  be  determined  between 


"  •  I  have  known  cases  of  conveyances  in 
prescribed  forms  under  church  buildinff  acts, 
exhibiting  all  the  enls  I  have  mentioned  in  an 
aggravated  form." 
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them  and  the  public  is,  whether,  looking  to  the 
labour,  the  skill,  and  the  responsibility  involved 
in  their  business,  their  remuneration  is  exces- 
sive.* If  the  fact  be  not  so,  the  mere  point  of 
the  comparative  length  of  deeds  is  of  small  im- 
portance. The  labourer  is  worthy  of  his  hire ; 
and  if  not  under  one  form  or  by  one  process, 
then  by  another,  the  lawyer  will  receive  and  be 
entitled  in  some  way  to  obtain  his  fur  equiva- 
lent. If,  however,  from  want  of  conscience, 
we  overpay  ourselves  by  our  present  system, 
that  is  a  vice  not  to  be  cured  by  act  of  parlia- 
ment. If  checked  at  one  point,  it  will  break 
out  in  another. 

*' '  Xaluram  expelks  furcii  tamen  asqae  recurret.*  '* 

"  I  have  ventured  to  sav  that  no  substantial 
good  has  been  effected  oy  the  real  property 
commissioners,  or  the  measures  founded  on 
their  suggestions,  still  less  by  any  subsequent 
legislation.  I  mean,  of  course,  to  confine  this 
remark  to  the  general  results  of  these  measures 
so  far  as  they  have  reached  the  public  at  large. 
I  do  not  imagine  that  the  general  expense  of 
transactions  relating  to  real  property  has  in  any 
degree  been  diminished;  on  the  contrary,  I 
think  it  has  increased,  and  is  still  increasing, 
and  this  by  the  inevitable  force  of  circum- 
stances. The  affairs  of  men  in  the  present  day 
become  extremely  complicated,  ana  this  com- 
plication necessarily  entangles  the  titles  to  real 
property.  Every  succeeding  year  adds  to  the 
evil.  Every  mortgage,  charge,  bankruptcy, 
will,  or  settlement,  is  the  parent  of  a  whole  pro- 
geny of  transactions ;  ana  it  is  matter  of  expe- 
rience that  titles,  especially  those  which  are 
undergoing  frequent  changes,  as  many  do,  are 
becoming  more  and  more  involved ;  whilst 
every  step  taken  in  dealing  with  them  becomes 
attended  with  a  constantly  growing  expense. 

'*  *  .^Uaa  parentum  pejor  avis,  tuHt 

Nos  nequiorea,  mox  daturos 

ProgeDiem  ritiosiorem.'' ' 

2.  Mr.  Scwell,  after  pointing  out  the 
various  difficulties  which  now  exist  in  mak 
ing  out  a  clear  title  to  real  property^  and 
the  great  expense  attendant  upon  proving 
such  title,  proceeds  to  state  and  support 
his  own  views  of  the  remedy  which  may 
be  applied  by  a  registry  of  titles. 

"  I  wish,"  he  says,  "  to  distinguish  clearly  a 
registry  of  titles  from  a  registry  of  deeds,  I 
cannot  satinfy  myself  of  any  great  object  to  be 
answered  by  mere  registration  of  deeds.  I 
have  had  some  experience  of  a  registry  of  deeds 
in  Ireland,  and  cannot  say  that  I  have  found 
much  practical  benefit  from  it.  There  is  just 
as  much  trouble,  expense,  and  delay  in  com- 
pleting a  purchase  in  Ireland  as  in  England, 
except  (if  I  may  dare  to  say  so  without  disre- 
pect  to  Irish  conveyancers)  that  they  are  less 
careful  and  accurate  in  their  practice.  I  am 
not  sufficiently  conversant  with  the  practice  in 
the  register  counties  in  England,  as  Middlesex 
and  Yorkshire,  to  enable  me  to  offer  an  opinion 
upon  It.    But  such  as  that  experience  has  be«n, 


it  leads  me  to  the  belief  that  in  no  eMentml 
particular  is  there  any  difference  in  their 
mvour.  One  only  point  seems  to  be  anired  at 
by  the  registration  of  deeds,  which  is  the  pub- 
licity of  transactions.  It  does  not  profess  to 
alter  the  nature  of  the  evidence  on  which  titles 
are  to  depend.  Indeed,  I  am  strongly  inclizBed 
to  think,  that  mere  registration  of  deeds  ia  but 
the  incumbrance  of  another  form  and  an  addi- 
tional expense. 

*'  Registration  of  titles,  on  the  other  band,  if 
practicable,  completely  changes  the  evideaoe 
of  the  title  itself.  Its  proper  effect  would  be 
to  exhibit  and  be  in  itself  a  full  and  perfe^ct 
sign  or  badge  of  ownership,  which  the  law  in 
all  its  courts  (whether  cailed  by  the  name  <jC 
law  or  equity)  would  recognise.  It  would  su- 
persede the  use  of  dee£  both  as  means  of 
transmitting  rights  and  as  symbols  of  evidence. 
It  would  render  it  nnnecessary  to  refer  to  pos- 
session as  a  groundwork  of  titles,  for  the  r^is- 
try  would  be  in  itself  conclusive.     It  wonld 

get  rid  of  the  equitable  doctrine  of  notice  as  a 
asis  of  derivative  rights,  for  the  registry  would 
of  itself  operate  so  as  to  give  them  effect.  It 
would  in  short  work  a  radical  cure  for  the 
mischiefs  we  now  experience.  If  such  a  sys- 
tem could  be  brought  into  operation,  its  value 
must  be  self  evident. 

''The  objections  which  at  first  sight  maj 
occur  to  it  are  these : — 

"  First.— The  impracticabiUty  of  constniclnii^ 
it. 

•*  Secondly.— The  impossibitity  of  adapting 
it  to  the  present  state  of  things. 

"Thirdly.— The  absolute  and  irresponsible 
power  which  for  such  a  purpcfbe  must  be 
lodged  in  a  registering  officer. 

"  Fourthly. — ^The  public  disclosure  of  private 
transactions,  particularly  mortgages. 

"  Fifthly.— The  opportunity  for  fraud. 

''The  first  question  is  obviously  the  most 
important.  It  it  be  practicable  to  constmct 
such  a  registry,  its  advantages  are  so  evident 
as  to  reduce  the  other  questions  merely  to 
matters  of  detiul  and  arrangement.  They  pre- 
sent no  insurmountable  objections. 

"To  point  out  evils,  without  suggesting  a 
remedy,  is  worse  than  useless.  It  merely  pro- 
duces dissatisfaction ;  and  therefore,  having  so 
far  ventured  to  give  an  opinion  as  to  the  faults 
of  the  system,  fhave  imposed  on  myself  the 
necessity  of  offering  some  suggestions  in  the 
way  of  amendment. 

"  The  first  step  in  a  general  registry  of  dtles 
must  of  course  be  to  obtain  perfect  sonneys  or 
maps  of  the  whole  property  of  the  kin^om. 
Nor  will  this  be  difficult.  By  far  the  greater 
part  is  already  complete.  The  tithe  commuta- 
tion maps  include  all  the  titheable  parts.  A 
very  little  filling  up,  enlai^gfeoient,  and  eor* 
rection  would  make  them  serviceable  lor  a 
wider  puqiose.  The  expenses  alnM^inear-> 
red  about  them  will  in  this  nMUUier  be  toi^^ 
to  very  useful  account. 

"  One  of  the  principal  difficulties  in  the  art 
of  conveyancing  is  the  want  of  some  adeqiuite 
mode  of  descnoing  the  property  to  be 
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veyed.  We  describe  it  by  metes  and  bmrnds, 
by  estixoated  quantities,  by  the  names  of  fields 
or  farms,  its  occupier,  its  parish,  or  other  local 
subdirision.  In  short,  by  all  its  local  circum- 
stances. But  words  are  very  imperfect  ve- 
hicles of  this  kind  of  idea.  In  all  ordinary 
transactions  we  resort  to  the  far  more  intel- 
ligible and  simple  mode  of  delineation  by  map 
or  survey.  We  are  in  the  habit  frequently  of 
employing  the  very  same  machinery  in  deeds, 
either  as  a  substantive  or  an  auxiliary  mode  of 
description.  It  is  found  extremely  convenient. 
Common  language  for  such  a  purpose  is  ne- 
cessarily loose  and  frequently  inaccurate.  ITie 
description  of  locality  is  after  all  nothing  but  a 
description  of  the  dmerent  relations  of  place ; 


"A  legistering  officer  presiding  ovin:  such  a 
district  court  would  be  virtually  a  judge  in  the* 
first  instance  in  matters  of  real  properly.  His 
operations  upon  the  registry  would  be  judicial 
acts,  and  would  have,  if  unappcaled  against. 
and  unreversed,  the  effect  of  law.  In  cases  of- 
doubt  or  dispute,  a  very  simple  machinery 
might  provide  a  remedy  for  enabling  parties 
thinking  themselves  aggrieved  to  appeal. 

••  And  is  not  the  estoblishment  of  such  a  ju- 
dicial officer  agreeable  to  the  evident  wants  of 
society  ?  Is  not  this  indicated  by  that  constant 
recurrence  to  counsel  which  I  have  mentioned, 
as  the  ordinary  practice  in  conveyancing? 
What  is  this  but  an  attempt  to  reach  in  an  im- 
perfect and  cxtra-jndiqial  manner  a  formal  sen- 


and  tSese  relations  cannot  be  expressetf  with  '  tence  upon  the  validity  of  titles,  upon  which 

any  approach  to  certainty,  except  m  the  visible ^^-n..  *«*  >      «../»u   n  nmn 

form  of  lines  drawn  upon  maps." 

And    further   on,    the  author  remarks 
that — 


men  niay  practically  act?  Such  a  practice 
may  be  regarded  as  a  sign  indicating  the 
remedy  required.  If  the  state  of  the  hiw  is 
such  as  to  require  these  responsa  prudentum 
before  men  can  venture  to  complete  purchases 

"A  registry  of  titles  would  of  course  be  in-  ^or  mortgages,  ^^  ««.«"«  ^^^^^X"^^^^^^ 
effective  without  in  some  measure  disclosing  I  ej?slature  to  pronde  the^^^^^^ 
those  dealings  with  property.    It  is  a  question  I  Motive  8hape--for  the  poor  as  weU  as  the  rich 
of  debate  h^  far  tLv^t  to  be /uHy  de-  - -^  aff^rs  ^ 

^t^^^^l^rt^^  S:S  Ithe  sX7V  iud.e  Sf  th.  ^^^^^^  jould  but 
n^aybeadiffLnce  of  opinion  on  this  poin^  ^^--^^^^^^ 

As  far  as  I  can  judge,  the  general  prejudice  is  i  "^7  or  anoiner  uy  vne  |)uuii<-  .  •  r    , 

in  favour  of  secrecy ;  and  I  think  W  scheme  '■  CMU?l  fees.  Indeed  in  pomt  ofe^Me,  ge 
of  registration  which  should  endeavour  to  es- i  publ'c  would,  upon  the  '^^"^'^^^I'^J 
UbutS  an  opposite  p^ctice  would  -t  meet  KPr^SouE^i'to'tTSr  ^^^^^^ 
\nth  success.  With  this  view,  it  seems  to  me  '  , .  \»™  ""''  I  "  r««.,,^ .  i«.f  tUA  miPRtion 
very  pnicticable  to  make  a  public  r^lTy^r^ZuX^TT^.  ''m&lT^Z. 
simply  describe  by  a  single  entry,  as  by  the  i ""  ueiweca  n  iuu.v.c  «.  = 
term  caveat,  the  fact  of  hypothecation,  leaving  '  w™""  ??  ?«>  ««?•  "" , -,^-  -  „ 
the  terms  and  particulars  ofeach  hypothecation  •<!»".  which  wUl  produce  no 


ST^o^aU^  f^^t^'^heciiion,  l7avin;  '  «»ain  as  we  ar.  3«yjP»/Xunti^Tm" 
the  terms  a^d  particulars  of  each  hypothecation  jd^e".  which  ^^^^ J-^^^^^^  °  Ve  S  of  a  «! 
to  be  describe! by  its  own  distinct^'nstrument.  PF«'«»e«t  ;-or  we  must  Uy  th^^^^^^ 
-      -       ■    registry  by  some  symbol  of  refer-  g»tration  </  deeds,  of  *8  inefficacy  ot^^^J 
eslrve/ekr  separately  and  se-  think  we  have  a«ady  suffic   nt  experience^. 


fitted  to  the 

ence,  and  preserved  either  separately 
cretly  on  files,  or  in  some  other  simple  way. 
This  plan  would  answer  the  purpose  of  placing 
a  visible  legal  check  on  the  alienation  of  the 
property  incumbered,  and  yet  without  such  a 
disclosure  of  private  transactions  as  would  be 
objectionable  even  to  the  most  fastidious  owner 
of  an  estate.  Compare  the  indistinctness  of 
eucb  a  notice  with  the  exposure  of  private 
affairs  constantly  happening  through  the  offices 
of  solicitors,  conveyancers,  stationers,  and  other 
persons  through  whose  hands  private  deeds 
now  pass." 

«  «  •  * 

"  A  registry  of  the  nature  which  I  have  de- 
scribed woula  require  the  direction  of  a  really 
efficient  responsible  officer  conversant  in  the 
law  of  real  property.  Many  such  are  to  be 
found  at  the  bar  amongst  practising  convey- 
ancers,— men  who  would  be  as  well  or  better 
qualified  to  pronounce  judicially  upon  points 
of  real  property  law,  even  than  the  highest 
equity  judge.  Men  of  this  class  must  of  course 
be  tempted  firom  a  lucrative  profession  by  cor- 
responaing  remuneration;  but  the  superior 
ease,  dignity,  and  certainty  of  income  attend 
ing  a  judicial  office  would  make  up  for  some 
loss  of  income. 


and  against  which,  as  involving  in  its  very 
principle  of  indiscriminate  notice  too  much  ex- 
posure of  private  affau-s,  1  think  there  would- 
be  an  insurmountable'  prejudice ;— or  (which 
seems  to  be  the  only  remaining  alternative)  we 
must  adopt  a  registry  which  shall  have  a  ju" 
dieial  operation,*' 

♦  *  *  *     . 

"The  whole  machinery  of  such  a  registry- 
would  in  fact  be  worked  by  the  presiding  mind 
of  the  registering  officer,  a  judge  whose  acts 
or  omissions  would  be  open  to  correction  by 
superior  courts.  If  sucn  a  system  were  to 
have  the  effect  of  drawing  off  some  portion  of 
the  jurisdiction,  which  now  endangers  the 
whole  existence  of  the  Court  of  Chancery,  such 
a  result  would  not,  I  think,  be  without  its  ad- 
vantages. It  might  have  the  effect  (which  I 
think  would  be  a  salutary  one)  of  restoring 
some  of  the  jurisdiction  over  real  property  ta 
our  common  law  courts,  for  the  remedy  by 
mandamus  would  be  as  applicable  to  a  regis- 
trar of  real  property  as  to  any  other  pubhc 
officer,  — and  the  return  to  such  a  procesa 
would  raise  questions  of  title  in  a  simpler  and 
less  expensive  form  than  the  present  method  of 
a  chancery  suit.    A  mere  caveat  on  the  registry 
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durinpf  the  suspense  of  an  appeal  would  be 
*  sufficient  to  save  the  rights  of  appellants/' 

Mr.  Sewell  thus  concludes  his  work : — 

"  r  have  not  perhaps  sufficiendf  pointed  out 
the  difference  of  operation  between  a  general 
registration  of  deeds,  and  a  general  registry  of 
titles  as  regards  the  disclosure  of  incum- 
brances. Such  a  disclosure  is  the  very  object 
and  principle  of  a  registration  of  deeds.  It 
forms  no  necessary  part  of  a  registry  of  titles. 
On  the  contrary,  tne  object  of  the  latter  is 
simply  to  exhibit  the  real  beneficial  ownership; 
and  it  only  involves  a  notice  of  incumbrances, 
so  far  as  may  be  necessaiy  to  preserve  the 
rights  of  inciimbrancers.  With  a  registry  su- 
perintended bv  a  responsible  judicial  officer,  it 
may  perhaps  be  unnecessary  that  any  public 
notice  of  hypothecation  should  be  exhibited  on 
the  face  of  the  registry.  A  private  registry 
would  answer  the  purpose  of  the  caveat  equally 
well ;  or  inasmucn  as  the  transfer  of  owner- 
ship would  no  longer  be  an  act  resting  on  the 
parties,  but  on  the  public  officer,  it  would  be 
unnecessary  to  give  general  publicity  to  the  re- 
gister, which  would  in  that  case  only  be  acces- 
sible by  parties  having  interests  in  the  pro- 
perty. In  this  respect  it  would  resemble  the 
mscription  in  the  bank  books  of  the  title  to 
property  in  the  public  funds. 

"  I  have  not  noticed  in  my  letter  several 
kinds  of  property  coming  under  the  genend  de- 
scription of  real  property,  and  governed  by 
similar  rules,  such  as  manors,  advowsons, 
franchises^  offices,  &c.  The  important  question 
is  as  to  the  title  to  the  soil.  Tne  other  class  of 
rights  which  I  have  mentioned  are  compara- 
tively few  and  unimportant;  but  whatever 
truth  there  may  be  in  my  remarks  is  equally 
applicable  to  one  species  as  to  another.  If  the 
principle  of  a  general  registry  of  titles  as  re- 
gards the  ownership  of  the  soil  were  adopted, 
it  would  be  very  easy  to  adapt  it  to  every  other 
kind  of  interest  coming  under  the  denomina- 
tion of  real  property.*' 

We  think  the  autlior  has  not  quite  suc- 
ceeded in  showing  how  his  plan  of  regis- 
tering titles  can  he  satisfactorily  carried 
into  effect  in  lieu  of  a  registry  of  deeds. 


NEW  BILLS  IN  PARLIAMENT. 

PRIVATE   BILLS. 

This  is  a  Bill  for  making  Preliminary  In- 
quiries in  certain  Cases  of  Private  Bills.  It  re- 
cites, that  it  is  expedient  that  facilities  should 
be  given  for  procuring  more  complete  and 
trustworthy  information  previous  to  inquiries 
before  either  house  of  parliament,  on  applica- 
tions in  certain  cases  for  Local  Acts ;  and  it  is 
therefore  proposed  to  be  enacted, 

1.  That  in  any  case  where  it  is  intended  to 
make  an  application  to  parliament  for  an  act 
for  the  establishment  of  any  waterworks,  or  for 
oramuig,  paving,  deansing,  lighting,  or  other- 


wise improving. any  town,  district  or  place,  or 
for  making,  mamtaming  or  altering  any  burial- 
ground  or  cemetery,  or  for  continuing,'alteiin^, 
or  enlarging  any  of  the  powers  or  provisions 
contained  in  any  act  or  acts  relating  to  any  of 
the  purposes  aforesaid,  a  notice,  in  writing,  of 
such  intention  to  apply  to  parliament  in  tne 
next  ensuing  session  for  an  act  for  any  of  the 
above  objects,  shall,  on  or  bpfore  the  l<ist  day 
of  November  in  each  year,  be  sent  or  delivered 
to  the  office  of  the  commissioners  of  her  Ma- 
jeshr's  woods,  forests,  land  revenues,  w^rks 
and  buildings ;  and  such  notice  shall  be  sifted 
by  some  solicitor,  or  other  person  duly  autho- 
rised in  that  behalf,  and  shall  be  accompanied 
with  a  copy  of  the  proposed  act,  and  with 
such  pLms,  sections,  books  of  reference  or 
other  documents,  if  any,  as  are  required  by 
the  standing  orders  of  eJther  house  of  parlia- 
ment to  be  deposited  at  any  public  office. 

2.  That,  in  any  case  where  such  notice  as 
aforesaid  shall  have  been  given  to  the  said 
commissioners,  it  shall  be  lawful  for  the  said 
commissioners,  on  being  satisfied  with  tiie  se- 
curity for  payment  of  the  expenses,  within  one 
calendar  month  from  the  time  of  their  recerrmg 
such  notice,  to  appoint,  by  writing  under  their 
hands,  a  person  of  competent  skill  to  proceed 
to  such  town,  district,  or  place,  and  make  such 
local  examination  and  survey  of  the  district 
which  such  proposed  act  will  effect,  and  of  the 
neighbourhood  thereof,  and  such  inquiries  re- 
lative to  the-vcxtent  of  the  provisions  of  the  pro- 
posed act,  and  to  investigate  such  other  mat- 
ters relating  thereto,  as  the  said  commissioners 
shall  order;  and  such  surveying  officer  as 
aforesaid  shall  report  thereupon  to  the  said 
commissioners,  and  such  report  shall  be  laid 
before  both  houses  of  pariiament  within  one 
calendar  month  after  the  meeting  thereof,  and 
no  further  proceedings,  beyond  the  second 
reading  of  the  bill  for  such  proposed  act,  shall 
be  taken  in  any  such  case  until  such  r^rt  has 
been  so  laid  before  the  said  houses  of  pwiia- 
ment. 

3.  That  such  surveying  officer  shall  girc 
fourteen  days*  public  notice  of  the  time  and 
place  when  and  where  he  will  attend  within 
such  town,  district,  or  place,  for  the  purpose  of 
making  such  examination  by  advertisement  in 
the  public  papers  usually  circulated  in  the 
town,  district,  or  place,  or  by  affixing  such 
notice  on  the  public  buUdings  or  places  where 
public  notices  are  usually  affixed,  or  in  such 
other  manner  as  shall  appear  to  him  to  make 
his  appointment  to  be  generally  known  in  such 
town,  district  or  place. 

4.  That  such  surveying  officer  shall  be  em- 
powered to  summon  before  him,  and  to  ex- 
amine upon  oath,  any  person  or  persons  whose 
name  or  names  shall  be  signed  to  any  notice 
of  an  intended  application  to  parliament  sent 
or  deUvered  to  the  commissioners  of  her  Ma- 
jesty's woods,  forests,  land  revenues,  works 
and  buildings,  under  the  provisions  of  this 
act,  hereinafter  called  the  promoters,  or  any 
person  on  their  behalf,  and  to  require  them  to 
produce  copies  of  all  such  surveys,  plans. 
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wctkNM^  estimaEles,  and  olher  doeomente  le- 
laiiDff  to  Buch  intended  application  as  are  or- 
dered to  be  deposited  at  any  public  office,  in 
complianee  wiu  any  aucfa  standing  orders  of 
the  Hoose  of  Commons ;  and  socfa  snnreying 
officer  may  require  any  overseer  or  other  per- 
son having  the  custody  of  any  map  or  survey 
made  in  pursuance  of  the  proviuons  of  any  act 
of  parliament,  or  of  an^  book  containing  any 
nte  made  for  the  relief  of  the  poor  in  any 
fiarish,  or  for  any  purpose  or  jdace  wholly  or 
m  port  within  any  district  over  wluch  such  ex- 
ammation  shall  extend,  to  produce  such  map, 
survey,  or  book,  and  to  allow  the  same  to  be 
inspected  by  such  surveying  officer;  and  such 
smreying  officer  shaU  have  the  power  to  ad- 
minister an  oath  to  such  overseers,  or  other 
persons,  and  to  the  promoters,  and  to  any 
other  person  examined  on  their  behalf,  and  to 
any  persons  who  may  present  themselves  be- 
fore such  surveying  officer  for  examination  bv 
him ;  and  all  such  persons  So  examined  shall 
be  required  to  answer  upon  oath  all  such  ques- 
tions as  may  be  put  to  them  by  such  surveying 
officer,  touching  any  matter  upon  which  such 
sunreying  officer  may  deem  it  necessary  to  ex- 
unine  such  persons,  in  pursuance  of  the  du- 
ties imposed  upon  Um  under  the  authority  of 
this  act ;  and  any  such  person  being  duly  sum- 
moned by  such  surveying  officer  who  shall 
wilfdHy  neglect  or  refnse  to  attend  such  sum- 
mons, or  to  produce  such  plans,  sections,  maps, 
books,  or  other  documents,  as  he  may  be  re- 
quired to  produce  under  the  provisions  herein- 
before contained,  or  to  answer  upon  oath  such 
quertions  as  msv  be  put  to  him  by  such  sur- 
Teying  officer,  shall  be  liable  to  forfeit  and  pay 
a  penalty  not  exceeding  5^. 

5.  That  such  penalty  may  be  recovered  be- 
fore amr  justice  having  jurisdiction  within  such 
town,  district,  or  place,  and  on  conviction  of 
the  offimder,  and  in  default  of  payment  of  any 
such  penalty^  such  justice  shall  tie  empowered 
to  cause  the  same  to  be  levied  bv  distress  and 
sale  of  the  goods  and  chattels  of  the  offender 
by  warrant  under  the  hand  and  seal  of  such 
justice. 

6.  That  all  the  costs,  charges,  and  expenses 
attending  the  said  locsQ  examination  and  sur- 
vej,  togmer  with  such  sums  as  the  said  com- 
missioners shall  fix  for  the  remuneration  of  the 
said  surveying  officer,  shall  be  paid  by  the 
promoters  of  the  said  intended  application,  and 
the  amount  of  such  expenses  shsul  in  all  cases 
be  ascertained  by  the  said  surve^ng  officer; 
and  it  shall  be  lawful  for  the  said  commis- 
mouen,  previous  to  the  appointment  of  any 
such  surveying  officer  to  make  an  examination 
under  the  provisions  hereinbefore  contained,  to 
require  the  said  promoters  to  deposit  any  sum 
of  money,  or  to  give  such  other  security  for 
tlie  payment  of  die  said  costs,  charges,  and  ex- 
paueB,  aa  to  the  said  commissbners  shall  seem 
fit ;  and  the  certificate  of  the  said  surveying 
officer,  certifying  the  amount  of  expenses  so  in- 
cvrsed  in  such  local  examination,  shall  be 
taken  as  proof  in  all  procsadings  at  law  and  in 
equity  of  the  amount  of  the  costs  incmred  in 
8uch  examination. 


BEPORT  ON  RAILWAY  ACTS, 


Thb  Select  Committee  appointed  to  inquire 
whether,  without  discouraging  legitimate  en- 
terprise, conditions  may  not  be  embodied  in 
Railway  Acts  better  fitted  than  those  hitherto 
inserted  in  them  to  promote  and  secure  the 
interests  of  the  public ;— have  considered  the 
several  matters  to  them  referred,  and  agreed 
to  the  following  Resolutions : — 

1.  That  it  is  expedient  that  a  department  of 
the  executive  government,  so  constituted  as  to 
obtain  pnblic  confidence,  be  established  for  the 
superinteiadence  of  railway  business. 

2.  That  all  proposals  for  the  construction  of 
new  lines  of  railway,  or  for  extensions  or 
branches  of  existing  lines,  or  for  the  nmalga- 
mation  of  lines  already  authorised  with  other 
lines  or  with  canals,  or  for  leasing  railways  or 
canals  to  railway  companies,  or  for  any  other 
purpose  relating  to  railways,  for  which  the 
sanction  of  parliament  is  required,  together 
with  plans,  sections,  books  of  reference,  and 
other  papers  required  by  the  standing  orders, 
shoula  be  laid  before  such  department. 

3.  That  the  department  should  test  these 
plans,  sections,  &c.,  through  its  own  engineers 
and  officers,  by  means  of  local  information  or 
otherwise,  as  it  may  think  fit,  and  should  in. 
quire  into  and  report  to  parliament  upon  the 
particulars  required  upon  the  standing  orders 
to  be  specially  reported  upon  by  committees 
on  railway  bills ;  and  that  no  committee  on  any 
railway  bill  should  inquire  further  into  such 
particidan^  unless  by  the  special  order  of  the 
nouae. 

4.  That  this  department  should  also  inquire 
into  the  compliance  with  the  standing  orders, 
and  how  far  the  same,  if  not  complied  with  in 
any  particidar  cases,  ought  to  be  dispensed 
with,  and  should  report  thereupon  to  parlia- 
ment. 

5.  That  the  department  should  receive  re- 
presentations from  local  bodies,  or  from  indi- 
viduals, for  or  against  any  proposed  line, 
whether  such  representations  have  reference  to 
matters  of  public  or  private  interests,  and 
should  hear  the  parties,  and  should  make  such 
inquiries  on  the  spot  or  otherwise,  as  they  may 
^nk  necessary,  and  should  report  the  facts, 
and  their  opinion  thereupon,  to  parliament, 

6.  That  the  department  should  report  in  each 
case  what  in  its  judgment  would  oe  a  proper 
tariff  of  fiires  and  chsurges. 

7.  That  all  bills  for  effecting  any  of  the  ob- 
jects enumerated  in  the  foregoing  resolutions 
should  be  submitted  to  the  department  for  ex- 
amination and  approval ;  and  that  it  should  be 
part  of  the  duty  of  the  department  to  enforce 
uniformity  in  the  preparation  of  such  bills,  as 
far  as  eircumstances  will  allow. 

8.  That  so  bill  for  carrying  any  such  pro- 
posal into  effect  should  be  introduced  into  par- 
liament wiAout  having  the  previons  sanctwu 
of  such  department. 

9.  lliat  the  department  should  be  chai^^ed 
with  a  general  supervision  of  all  railways,  and 
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canals  in  any  way  connected  with  railways; 
and  that  for  this  purpose  it  should  possess  the 
powers  and  execote  all  i\^  duties  now  pos- 
sassed  and  exercised  by  the  Board  of  Trade, 
and  such  additional  powers  as  may  be  neces- 
sary to  enforce  any  regulations  made  from  time 
to  time  for  the  accommodation  and  interests  of 
the  public. 

10.  That  the  department  should  require  from 
every  railway  company  periodical  returns,  ac- 
cordung  to  an  uniform  plan,  approved  from 
time  to  time  by  the  department,  and  that  it 
should  annually  lay  before  parliament  a  report, 
giving  the  above  returns,  or  abstracts  thereof, 
together  with  such  details  and  observations 
upon  the  state  and  progress  of  the  railway  sys* 
tern  as  it  may  deem  useful. 

7ih  August,  1846. 


THE  LAW  STUDENT. 

No.  7. 

LEGAL   EDUCATION. — ARTICLED   CLERKS. 

In  our  number  of  the  18th  July,  we  inserted 
the  Address  of  the  proposed  Articled  Clerks* 
Society  to  the  I-iord  Chancellor  and  Master  of 
the  Rolls,  and  their  lordships' answer.  Amongst 
other  statements  in  the  address  it  was  urged — 

"  That  there  was  no  institution^  existing 
either  in  the  metropolis  or  elsewhere  receiving 
the  general  support  of  the  profession,  calculated 
to  assist  the  articled  clerk  in  his  studies  or  to 
aid  him  in  his  preparation  for  the  examina- 
tion." 

To  this  we  appended  a  note,  intimating  that 
so  long  ago  as  1833,  lectures  were  estabUshed 
at  the  Law  Institution,  expressly  for  the 
articled  clerks,  and  they  were  admitted  to  the 
library  and  a  room  appropriated  for  discus- 
sion." 

"We  have  received  from  "  A  Member  of  the 
Committee"  the  following  reply  to  our  ob- 
servation : — 

"  Education  and  the  improvement  of  the 
profession  have  always  bfeen  the  aim  of  your 
periodical,  and  it  is  to  be  hoped  that  the  wishes 
3*ou  have  so  warmly  advocated  may,  ere  long, 
under  the  influence  of  Mr.  Wyse's  committee, 
and  the  public  attention  which,  on  the  appear- 
ance of  their  '  blue  folio,'  must  be  excited  to 
the  point,  be  fairly  and  fully  accompUshed. 
There  is,  however,  one  point  to  which  you  have 
drawn  our  attention  as  being  erroneous.  We 
regret  that  this  should  be  the  case,  but  fear, 
though  we  would  wish  it  otherwise,  that  we  are 
but  too  correct.  As  a  subscriber  to  the  lec« 
tures,  and  in  virtue  thereof,  a  member  of  the 
discussion  society,  I  have  to  express  my  grati- 
tude to  the  Law  Society  for  admission  to  those 
two  advantages ;  but  the  library,  application  in 
the  office  at  Chancery  Lane  has  informed  me. 


is  closed  to  me—this  great  privilege  is  denied 
because  I  am  neither  under  articles,  nor  as- 
signed to,  nor  again  in  any  way  placed  vith,  a 
member  of  the  institution.  This  appears  to  me 
a  hard  position ;  I  am,  as  not  being  admitted,  of 
course  perfectly  unable  to  become  a  member 
myself,  thus  I  am  punished  because  another 
party,  over  whom  I  have  no  control,  declines 
a  measure  of  the  greatest  advantage  to  me.  Of 
what  use  are  lectures  citing  an  infinity  ofam- 
thors  and  reporters,''  or  discussions  requiiing 
reference  thereto,  unless  I  have  the  means  <^ 
getting  at  them." 

It  is  then  proposed,  that  the  plan  of  the  lec- 
tures should  be  adopted  with  regard  to  the 
library,  and  a  difference  made  in  the  aubeciip- 
tion  of  the  articled  clerks  of  members  and 
others. 

''None  (it  is  said)  could  complain  of  the 
extra  expense,  it  would  be  ouite  fair,  whereas  a 
total  exclusion  is  considered  very  hard  indeed. 
As  to  the  effect  upon  the  pupils,  it  needs  no 
eloquence  to  prove  that  they  must  be  better 
fitted  for  the  examination ;  and  the  object  of 
the  society  would  thus  be  carried  out,  the  ex- 
amination might  be  increased  in  difficulty  with- 
out a  shadow  of  foundation  for  complaint  of  no 
opportunities  for  improvement,  when,  for  a 
trifle  per  annum,  such  a  library  as  that  of  the 
Law  Institution  was  open  to  them. 

"  It  does  then  appear  to  us  that  the  Law  In- 
stitution,  as  long  as  the  library  is  closed  to 
articled  clerks,  &c.  of  gentlemen  not  members, 
— thus  virtually  depriving  us  of  the  means  of 
profiting  by  the  lectures  or  discussions,  and 
therefore  of  the  inclination  to  avail  ourselves  of 
them — so  lony,  it  cannot  be  said  that  there  is 
an  institution  affording  much  facility  to  the 
articled  clerk." 

Some  remarks  are  then  made  on  the  num- 
ber of  subscribers  to  the  library  and  the  lec- 
tures, ^vith  reference  to  the  number  of  articled 
clerks  in  the  metropolis,  estimated  as  not  fir 
short  of  2,000,  and  it  is  obscn'ed, — 

"  That  out  of  the  1,400  members  of  the  Law 
Society,  U.  K.,  scarcely  more  than  400  are 
country  members,  and  yet  the  number  of  at- 
torneys  in  the  country,  being  estimated  at  6,000^ 
an  immense  proportion  of  their  articled  clerks 
on  their  arrival  in  town,  'get into  offices  vhere 
there  exist  no  means  of  gaining  admission  to 
the  benefits  of  the  library.' " 

We  think  our  correspondent  will  find,  that 
the  articled  clerks  of  almost  all  the  country 
attorneys  may  have  the  benefit  of  the  librarv, 
for  the  society  includes  as  members  nearly  all 
the  London  agents,  and  articled  clerks  who 
come  to  them  to  complete  their  service  (by  a 

*  It  would  be  suffident,  we  presume  to  reier 
to  the  leading  cases  cited  in  support  of  the 
doctrines  expounded. — ^Ed. 
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liberal  interpretadon  of  the  rale)  are  admitted 
as  the  articled  clerics  of  members.    The  privi- 
lege of  admission  to  the  library  belongs  to  the 
members  only,  and  there  is  no  power  in  the 
charter  to  admit  others.    It  is  unfortunate  that 
our  correspondent  has  chosen  an  office  in  which 
none  of  the  firm  think  proper  to  belong  to  the 
institution.     The  Inns  of  Ck>urt  admit  only 
their  own  students  to  the  library,  although 
their  funds  may  be  considered  of  a  more  public 
nature  than  those  *of  the  Law  Society.    The 
members  who  raised   60,000/.  in  shares  of 
25/.  each,  have  liberally  given  up  their  shares 
and  reduced  the  admission  fee  to  15/.,  and 
the  annual  subscription  to  2/.,  so  that  the  rest  of 
the  profession  cannot  complain  of  the  present 
arrangement.    A  new  society  could  scarcely 
be  formed  on  a  more  moderate  scale.    If  those 
who  think  that  more  should  be  done  for  the 
benefit  of  the  profession,  would  join  the  insti- 
tution, its  means  and  power  would  be  increased, 
and  ultimately  everything  might  be  accom- 
plished that  can  possibly  be  desirable.      A 
larger  number,  or    new  courses  of  lectures 
might  be  instituted,  the  library  enlarged,  and 
even  the  present  moderate  subscription  further 
reduced.    We  understand  that  the  improve- 
ments of  the  society  are  not  standing  still,  for 
the  council  have  purchased  two  houses  adjoin- 
ing the  hall,  and  intend,  amongst  other  things, 
to  build  a  large  room  expressly  for  articled 
clerks. 


SELECTIONS  FROM  CORRESPON- 
DENCE. 

SMALL  DXBTS  BILL. 

SiR,--I  beg  to  trouble  you  with  a  few  hasty 
observations  respecting  the  County  Courts 
BilL 

I  am  sure  it  must  be  matter  of  astonishment 
to  most  members  of  the  profession,  as  well  as 
to  myself,  that  this  bill  should  be  attempted  to 
be  passed  in  its  present  shape. 

The  framers  of  the  measure  cannot  possibly 
be  acquainted  with  the  lamentable  exhibitions 
of  the  evil  dispositions  and  infirmities  of  human 
nature  continually  exemplified  in  courts  of  re- 
quests, concerning  matters  of  30s.  or  40^.  value, 
otherwise  they  never  would  sanction  the  ex- 
tension  of  so  demoralising  a  system  to  20/.  It 
will  in  fact  operate  as  a  premium  upon  perjury 
and  fraud,  and  no  person  will  be  safe.  20/.  is 
a  large  sum  to  a  numerous  portion  of  the  popu- 
lation, and  the  amount  will  comprise  matters  of 
the  utmost  importance,  and  therefore  it  should, 
at  all  events,  be  optional  to  sue  in  the  superior 
eomrts,  even  if  it  were  only  to  avoid  the  dis- 
putes that  will  be  conatanUy  arising  as  to  the 


limitB  of  the  prescribed  distance  of  twenty 
miles,  and  the  place  where  the  action  arose. 
Besides  the  public  little  know  what  an  enbr« 
mous  and  unnecessary  expense  will  be  thus 
caused  to  the  country.  I  say  unnecessary,  be- 
cause by  reducing  the  fees  out  of  purse  ia 
small  actions,  the  proceedings  in  the  superior 
courts  might  be  so  modified  as  to  answer  every 
beneficial  purpose. 

Then,  as  regards  the  profession,  the  bill,  by 
excluding  attorneys  and  allowing  any  persons 
to  act  in  their  stead,  will  be  the  most  mon- 
strously unjust  law  that  ever  was  conceived. 
Why  are  attorneys  so  peculiarly  restricted  and 
so  outrageously  taxed,  if  they  are  to  have  no 
advantage  in  this  respect  over  other  persons  ? 

Is  it  for  the  benent  of  the  community  that 
professional  learning  and  experience  is  to  be 
thus  annihilated  ?  But  I  fear  it  is  now  too 
late  to  effect  any  alteration  of  the  evils  in 
question.  Yindex. 

Uth  August,  1846. 


ANALYriCAL  DIGEST  OF  CASES. 

BBPORTBD  IN  ALL  THB  COURTS. 

CTottttit  of  lEquitj). 

VII.  LAW  OF  ATTORNEYS  AND  SO- 
LICITORS. 

CHAMPERTY. 

The  court  will  not  entertain  a  bill  to  enforce 
an  agreement  to  allow  a  solicitor,  out  of  a  fund 
to  be  recovered  by  him,  a  commission  bv  way 
of  bonus  for  his  trouble  and  responsibility. 
Strange  v.  Brennan,  32  L.  O.  350. 

CLIENT. 

See  Priority  of  Incumbrance, 


COSTS. 


See  p.  394,  post, 

INFANT. 

The  mother  of  an  infant  employed  a  solicitor 
to  prosecute  a  suit  on  behalf  of  the  infant.  The 
person  first  named  as  next  friend  in  the  cause 
died ;  the  mother  subseauently  discharged  the 
solicitor,  and  after  such  aischarge  he  amended 
the  bill,  and  named  a  new  next  friend,  without 
the  mother's  sanction.  The  Vice-Chancellor 
Wigram  ordered  that,  on  payment  by  the  mo- 
ther to  the  next  friend  of  the  costs  incurred  by 
him  in  the  next  suit,  the  next  friend  should  be 
removed  and  another  appointed,  and  that  the 
solicitor  should  pay  the  costs  of  the  application 
and  of  the  new  appointment.  Lander  v. 
IngersoU,  4  Hare,  596. 

master's  clerks. 
Duties  of  chief  and  junior.  —  Under  the 
Chancery  Regulation  Act^  (3  &  4  W.  4,  c.  94,) 
the  Master  has  no  authority  to  transpose  the 
duties  of  his  clerks,  and  to  depute  the  business 
of  the  chief  clerk  to  be  habitually  performed 
by  the  junior  or  copying  clerk.  In  the  matter 
of  the  suitors.    In  re  Whiting,  32  L.  O.  131. 
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PRIORITY  OF  INCUHBBAIICBB. 

Nofiw.— In  the  year  1806,  A,,  lAso  wbb  a 
solicitor,  executed  to  M,  a  mortga^  of  a  cer- 
tain property,  to  which  he  was  entitled  in  light 
of  his  wife.  In  the  foUowin|(  year,  1806,  A, 
executed  a  second  mortgage  of  the  same  pro- 
perty to  N,,  in  the  transacting  of  which  loan  IV. 
employed  A,  as  her  solicitor  and  agent.  The 
mortgage  of  1806  was  duly  registered,  hut  the 
earlier  mortgage  of  1805  was  not.  Held,  that 
W.  was  affected  with  notice  of  the  mortgage  of 
1805,  in  consequence  of  her  having  employed 
A.  as  her  solicitor,  and  therefore  was  not  enti- 
tled to  rely  on  the  priority  derived  from  the 
registry  of  the  mortgage  ot  the  year  1806. 

If  a  party,  in  the  matter  of  a  purchase,  em- 
ploy a  solicitor  who  has  any  knowledge  of  an 
mcumhrance  affecting  the  property,  smmlmow- 
ledge  is  in  law  communicated  to  the  principal, 
the  latter  may  he  wholly  unconscious  of  the 
existence  of  the  incumbrance. 

It  makes  no  difference  that  the  solicitor  em- 
ployed happens  to  be  himself  the  owner  of  the 
property. 

Though  it  is  the  general  rule  Chat  notice  to 
an  agent,  in  order  to  affect  the  principal,  must 
be  in  the  same  transaction,  yet  if,  from  all  the 
suiTounding  circumstances,  from  the  one  trans- 
action being  so  recent  or  so  closely  connected 
with  the  other,  that  the  party  must  be  pre- 
sumed to  have  rememberea  the  previous  one, 
in  such  cases  the  noUce,  although  not  in  the 
same  transaction,  is  nevertheless  oinding. 

By  a  marriaffe  settlement,  certain  properties, 
to  which  A.,  the  intended  wife,  was  entitled, 
were  settled  upon  the  husband  and  wife,  for 
their  lives  and  the  life  of  the  survivor,  and  after 
the  decease  of  the  survivor  to  the  use  of  the 
issue  of  the  marriage,  and  in  default  of  issue, 
to  the  use  of  such  person  as  A,  should  by  her 
will  appoint.  There  was  no  issue  of  the  mar- 
riage ;  and  by  an  instrument  in  the  form  of  a 
deed  poll,  reciting  the  antecedent  deeds.  A.,  in 
pursuance  of  the  power  by  the  previous  deed 

Slven  to  her,  appointed,  that  in  case  she  should 
ie  without  issue,  all  the  said  properties  should, 
after  her  decease,  go  to  her  huslmnd  absolutely. 
This  instrument  was  stamped  and  attested  as  a 
deed,  and  a  memorial  of  it  was  lodged  in  the 
registry  office.  Held,  that  the  instrument  was 
a  deed  both  in  form  and  substance,  and  there- 
fore an  invalid  execution  of  the  power.  Mar- 
joribanks  v.  Hwenden,  1  Dm.  11. 

Cases  cited  in  tho  judfno^nt :  Sheldon  ▼.  Cox, 
Ambl.  694;  S  Eden,  S24 ;  Kennedy  ▼.  Green, 
6  Sim.  6;  3  Myl.  &  K.  609;  Ifargrtave«  ▼. 
Rotbfrell,  1  Keen,  154 ;  see  Jones  v.  Smith,  1 
Hare,  4S  ;  Phillips,  244;  Fuller  v.  Bennett,  8 
Hare,  394;  Lenehan  v.  M'Cabe,  S  Ir.  £q.  R. 
348  ;  Anon.  Dyer,  314,  pi.  S7. 

PRIVILEGED  COMMUNICATION. 

A  solicitor  may  demur  to  interrogatories  re- 
lating to  the  reserved  bidding  and  other  par- 
ticulars of  the  nature  and  value  of  property 
sold  by  him  for  his  client — and  communica- 
tions from  the  latter  to  him  through  an  agent, 
are  privileged.  Carpmwl  v.  Poms,  31  L.  O. 
509. 


€lom$$^MfH$0. 


A  solicitor,  w^o,  on  btffig  eonnilledl  by  a 
very  ignorant  tmatee,  as  to  llie  pigment  of 
legacy  duty,  advises  a  sale  of  adi  the  stock,  (no 
sue  having  been  authorised  by  &e  will,)  and 
for  that  purpose,  causes  a  power  of  attorney  to 
be  executed,  the  result  of  which  is  to  gwe  the 
solicitor  possession  of  the  fimd,  part  of  which 
he  lends  or  professes  to  lend,  on  mortgage,  re- 
taining the  balance,  or  the  greater  portion  of  it, 
for  his  costs  and  charges,  ordered  t6  ^am 
cause  why  he  should  not  be  stmck  of  iheroll, 
regard  being  had  to  tbe  caae  made  l^  his  an- 
swer, and  the  suit  having  been  instituted  by 
legatees  against  the  trustee,  and  such  eolidtor. 
Goodmcm  v.  GosneU,  31  L.  O.  510. 


VIII.  LAW  OF  COSTS. 

A'DMIKISTBATION  SUIT. 

A  residuary  estate  was  divisible  araongat 
several  persons.  An  account  was  made  up, 
and  the  adults  received  their  shares.  Hie  in- 
fants filed  a  bill  for  an  account  against  the  exe- 
cutors and  the  other  residuary  legatees.  The 
latter  being  satisfied,  deprecated  the  pvocecd- 
ings.  The  accounts  turned  out  to  be  anbstanti- 
ally  correct :  Held,  that  the  costs  were  payable 
out  Of  the  plaintiff's  share  alone.  Mactensie  v. 
Taylor,  7  Bea,  467. 

AMENDING   NOTICE  OF   MOTIOW. 

If  a  motion  stands  over  to  amend  the  nodce, 
and  instead  of  amending,  a  new  motion  is  made, 
the  costs  of  the  first  motion  wiU  be  given  upon 
the  hearing  of  the  second.  Pimmer  ▼.  Wri^kt, 
32  L.  O.  351. 

ANSWER. 

See  ImperHnence, 

inSMIB8AL» 

Costs  refused  on  a  motion  to  dismiss  for 
want  of  prosecution  in  a  case  where  the  plain- 
tiff was  aead ;  but  where  an  order  had  been 
made  in  December  last  that  he  should  file  a  re- 
plication.   Bidl  v.  IMertB,  32  L.  O.  €2. 

IMPERTINENCE. 

Where  an  answer  is  found  impertiseiit^  the 
plaintiff  is  entitled  to  the  costs,  and  the  mMter 
has  no  discretion  on  the  subject.  Lmns  v. 
Smith,  7  Bea.  452.  See  Mweaii  v.  IfaOe^  4 
B.  C.  C.  222  ;  TyrrOly.  Redifer,  1  Mar.  152; 
Desanges  v.  Qregory,  6  Sim.  475 ;  and  KmereU 
V.  Prythergch,  12  Sim.  464. 

INFANT. 

An  infant  plaintiff  who  repudiates  a  auit  on 
comin;^  of  age  is  not  entitled  to  eosts,  ttiiie« 
the  swt  has  been  improperly  instititted.  Appt^ 
yard  v.  Oi^res,  32  L.  0.-202. 

MOTION* 

1.  Death. — An  order  to  file  replication  tntluo 
a  certain  time,  or  in  fiiuU  to  diauuas  the  bOL 
obtained,  upon  notice  of  motion,  on  behaV  of 
several  defendants,  after  the  deatii  of  one  of  such 
defendants,  discharged  with  costs,  is  irregular. 
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Ewnuv.  QwtUm,  4  fiaie,  685.    See  JRmOatt 
V.  CatteUs  2  Hv6, 185. 

2.  NoHee. — Costs  of  a  raotUm  rmf  be  given, 
althongh  the  notice  of  motion  docs  not  ask 
that  the  order  may  be  made  with  costs.  Powdl 
V.  CoektnU,  4  Hai«,  672. 

SECURITY  FOR  COSTS. 

The  beneficial  owner  of  an  old  judgment,  in 
order  to  avoid  liability  to  costs  in  a  suit  to  be 
inaUlatcd  to  raise  its  amonnt»  proenred  it  to 
be  assigned  to  a  pauper,  and  filed  a  bill  in  his 
name.  The  proceedings  were  stayed  until  the 
plaintiff  should  give  security  for  costs.  Burk 
V.  lAdweU,  IJ.  &  L.  703. 

TAXATION. 

1 .  Payment  out  of  court,  —  The  taxation  of 
a  bill  was  directed  on  terms  of  paying  the 
amount,  50/.,  into  court ;  it  was  taxed  at  25/. 
The  Master  of  the  Rolls  upon  motion,  directed 
paraient  out  of  court  of  the  fund  dei>08ited. 

Terms  of  taxation  after  the  expiration  of  one 
month  from  the  delivery  of  the  bill.  In  re 
BronOey,  7  Bea.  487.  See  Heathcote  v.  Ed- 
wards, Jacob,  504 ;  Oliver  v.  Burt,  1  Bea.  585; 
Garratt  v.  Niblock,  5  Bea.  143. 

2.  Death  of  c/erib.--Special  direction  pyen 
on  an  order  for  taxation,  that  if  the  solicitor 
should  be  uoable  to  establish  anv  of  the  charges 
by  reason  of  ihe  death  of  his  clerk,  or  the  ab- 
sence of  the  books  and  papers  delivered  to  the 
client,  the  taxing  master  should  report  specially 
thereon.    In  re  Watts,  7  Bea.  491. 

3.  After  i^nymett/.  —  Taxation  ordered,  after 
payment  under  protest,  the  payment  being  in- 
sisted on  as  a  condition  for  parting  with  a.deed 
necessary  to  complete  a  purchase. 

A  party  named  trustee  without  his  sanction, 
and  called  on  to  disdaim,  is  authorised  in  tak- 
ing the  opinion  of  counsel  as  to  his  obligation 
to  execute  a  disclaimer. 

4.  Journey,  —  Generally  country  solicitors 
are  not  allowed  the  costs  of  a  journey  to  Lon- 
don to  examine  abstracts  there,  unless  there  be 
some  specialty.    In  re  TVyoti,  7  Bea.  496. 

TRUflTBB. 

^Trustees  and  their  cestui  que  trusts,  and  next 
of  kin  in  the  same  interest,  severinff  in  their 
defences,  entitled-  only  to  one  set  of  costs,  al* 
though  stated  (at  the  bar,  but  not  by  the  an- 
swers) to  reside  in  parts  of  the  counti^  remote 
from  each  other.  Farr  v.  Sheriffe,  Dykes  v. 
Farr,  4  Hare,  528. 

Casw  cited  in  the  Judgment :  Beade  ▼.  Sparkes. 
1  Moll.  8 ;  Me  Gaunt  t.  Taylor, «  Beav.  346  j 
VicboUon  v.  Falkiner,  1  Moll.  560. 

In  closing  the  present  Series  of  the  Equity 
Digest,  it  will  be  convenient  for  the  purpose  of 
reference  to  state  the  pages  of  the  previcms  sec- 
tions.   They  are  as  follow  :— 

I.  Principles  of  Equity,  ^91 . 
f     IL  Constraction  of  Wills,  319. 

in.  Conttruction  of  Statutes,  322. 

IV.  Pleadings,  346. 


y.  Evidenee,  948. 

VL  Practice,  3«7. 

VII.  Law  of  Attswmej's  and  Solicitors,  393. 

Vin.  Law  of  CJosts,  394. 


RECENT   DECISIONS  IN   THE  SUPE- 
RIOR COURTS. 


BBPOKTBD    BT    BABBISTBRS    OF   THE    SBVBRAL 
COURTS. 

mntu  CfexnceHor. 

Be  Alvey.    July  30,  1846. 

LUNATIC  —  PART  MAINTENANCE  OF  WIPE 
OUT  OF  HER  SEPARATE  INCOME. 

The  court  will  not  order  a  sale  of  stock  be- 

queathed  to  the  separate  use  of  a  married 

wonwn,  who  afterwards  became  insane,  for 

the  purpose  of  reimbursing  her  husband 

the  medical  and  extra  expenses  occasioned 

by  her  lunacy,  and  which  had  been  cfw- 

ciarged  by  the  husband  out  of  his  own  in- 

come, 

A  LUNATIC  was  entitled  under  her  father's 

will  to  certain  funds  for  her  own  use,  subject 

to  the  life  interest  therein  of  her  mother,  since 

deceased. 

The  lunacy  supervened  during  the  mothers 
lifetime,  but  no  commission  had  issued.  Be- 
fore the  income  became  vested  in  the  lunatic, 
her  husband,  who  was  in  very  narrow  circum- 
stances, (farming  about  100  acres  of  land  in 
Essex,)  expended  4157.  in  medical  advice,  &c., 
and  in  removing  her  from  place  to  place  for  the 
benefit  of  change  of  air.  iTie  executors  of  the 
father's  will  filed  a  bill  for  its  administration, 
and  upon  the  usual  reference  the  Master  re- 
ported, that  the  lunatic's  interest  amounted  to 
about  90/.  per  annum— that  70/.  a  year  would 
be  a  proper  allowance  for  her— that  27*/-»  part 
of  the  said  415/.  had  been  properly  incurred 
by  the  husband  in  medical  advice  and  attend- 
ance. The  Vice-Chancellor  (Wigram)  think- 
ing that  he  had  no  jurisdiction  in  the  matter, 
so  far  as  related  to  the  lunatic,  hesitated  to 
confirm  the  Master's  report  and  to  decree  the 
sale  of  sufiicient  part  of  the  stock  for  the  pay- 
ment of  the  costs  and  for  the  reimbursement 
of  the  husband. 

Mr.  Green  now  applied  to  his  Lordship  on 
behalf  of  the  husband,  and  prayed  for  the  whole 
of  the  415/.,  or  at  least  for  the  sum  of  274/.,  so 
proved  to  have  been  properly  expended  as 
aforesaid,  and  that  stock  should  be  sold  out  for 
the  purpose  of  raising  the  amount  at  once,  as 
it  would  take  13  years  to  replace  the  smaller 
sum  (274/.)  if  the  income,  less  the  70/.  annual 
allowance,  should  be  appropriated  for  that  pur- 
pose.  ITie  expenses  were  reasonable,  and  such 
as  a  lunatic  might  contract.  Es  parte  Whit- 
bread,  re  Hinde,  2  Mer.  99;  WmUworth  v. 
Williams,  5  Beav.  326;  Wentworth  v.  Tubb, 
1  Y.  &  C.  171.  Reference  as  to  past  mainte- 
nance  had  been  ordered  in  Brodie  v.  Barry,  2 
Ves.  &  Bea.  36. 
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The  Lord  Chancellor  could  not  fj^rant  all 
that  was  asked.  It  was  the  husband's  duty  to 
maintain  his  wife,  and  it  did  not  appear  that 
any  part  of  the  4 1 5/.  remained  due;  on  the  con- 
trary, it  was  stated  to  have  been  paid  by  him, 
although  at  great  inconvenience.  The  court 
must  look  to  the  probability  of  the  lunatic's  re- 
covery, but  as  the  husband  and  wife  would  have 
been  entitled  to  the  whole  of  the  income  if  the 
latter  had  not  been  so  afflicted,  an  order 
might  be  made  to  pay  the  whole  of  it  to  the 
husband,  and  the  costs  of  the  suit  and  of  this 
application,  and  also  the  legacy  duty,  might  be 
repaid  from  the  j)roduce  of  a  sufficient  part 
of  the  stock,  to  be  sold  out  for  that  purpose. 


Howard,  Jane  Howard,  and  Wilkinson  Mooft. 
the  testators  and  testatrix  in  the  pleadings 
named.  The  testator,  Thomas  James  Howard, 
by  his  will  dated  the  23rd  of  September,  1841, 
gave  to  his  wife,  Jane  Howard,  his  father-in-law. 
Wilkinson  Moore,  and  the  defendant,  Thomas 
Gash,  all  his  leasehold  messuages  wherein  he 
dwelt,  together  with  all  his  stock  in  trade  aiwi 
eflTects,  and  also  his  real  esUtc,  upon  trust  to 
sell  and  convert  the  same  into  money,  and  after 
payment  of  his  debts  to  stand  posaeesed  of  the 
produce  upon  trust,  as  to  one  third  for  the  be- 
nefit of  his  said  wife  absolutely,  and  as  to  the 
remaining  two-thirds,  for  the  benefit  of  the  in- 
fant plaintiff.  He  also  appointed  bis  wife  exe- 
cutrix of  his  will,  who  proved  the  same  on  the 
nth  of  November,  1841.  In  February,  1842, 
the  testatrix,  Jane  Howard,  died,  having  by  her 
will  given  all  her  property  to  the  in&nt  plaintiff, 
and  appointed  her  father,  Wilkinson  Moore,  aad 
the  defendant,  Thomas  Gash,  her  cxccutore. 
This  bill  was  proved  by  Wilkinson  Moore  alone, 
power  being  reserved  to  the  defendant  to  come 
m  and  prove  thj  same,  and  Moore,  by  virtue  of 
the  probate  granted  to  him,  possessed  himsdf 
of  the  quarter  part  of  the  testatrix's  eflTects.  On 
the  15th  of  April,  1844,  Wilkinson  Moore  died, 
having  by  his  will,  dated  the  20th  November, 
1843,  given  all  his  property  to  the  defendant 

by  his  will  gave  one  moiety  of  his  property  to  Mg?^  fl^'^^"  '^."«i«  ^°'  '^®  ^^""^^^^^^^ 
his  nephew*  for  Ufe,  witK  remainSer  to  \is  ^^^.^S^.^fi^^'^^^.^J!!  .TIJS  ^^^^ 


DI- 


Kollfi  (KTontt. 
Fortnum  v.  Shackel.    April  24,  1846. 

PAYMENT   OP   MONEY   INTO   COURT - 
VIDENDS. 

The  court  will  order  the  payment  of  dividends 
on  stock  directed  to  be  transferred  into 
court,  to  a  tenant  for  life  whose  title  is  ad- 
mitted, without  requiring  a  petition  to  be 
presented  for  the  purpose. 

The  bill  in  this  case  was  filed  for  the  ad~ 
ministration  of  a  testator's  estate.   The  testator 


issue. 

The  property  remainin<]f  unadministered  con 
sisted  of  about  10,600/.  stock,  of  which  it  was 


plaintiff  dying  under  21,  and  having  appointed 
the  defendant  sole  executor  of  his  wiB,  by 
whom  it  has  since  been  provetl.     The  pro- 


admitted  by  the  executors,  that  8,000/.  formed  j  P^rty  of  the  testator.  Thomas  James  Howard, 
the  moiety  of  the  testator's  property,  to  which  was  not  sold  or  converted  mto  money  by  the 
the  nephew  was  entitled  for  lifef  anid  a  motion  I  defendant  or  the  other  trustees  pursuant  to  Ae 
having  been  made  by  the  plaintiff  for  the  trans- ,  *5«/*^5^  «  directions,  but  had  been  sold  by  he 
fer  of  the  stock  into  court,  a  question  arose, ,  defendant  since  the  death  of  Moore,  and  the 
whether  the  dividends  of  the  stock  could  be  :  greater  part  of  the  produce  had  been  p^d  mto 
ordered,  on  the  present  application,  to  be  paid  court.    TThe  defendant  by_  his  answcr^aft^-  ad- 


to  the  nephew  for  life,  whose  title  was  admitted^ 
or  whether  a  petition  must  be  presented  by  the 
nephew  after  the  funds  had  been  transferred. 

Mr.  Turner  and  Mr.  Cook  for  the  plaintiffs. 

Mr.  Miller  for  the  defendant,  the  nephew. 

The  Master  of  the  Rolls  said,  that  as  the  de- 
fendant, the  nephew,  was  before  the  court,  there 
was  no  reason  why  any  further  application  I  ^^T^  ^ 
should  be  necessary,  and  his  Lordsnip  made  ^  Jjf 
the  order  for  the  transfer  and  payment  of  the 
dividends. 


Vice^ortanreUor  of  O^nglatilr. 
Howard  v.  Gash,    July  1,  1846, 

PLEADING. — PARTIES. 

Where  one  of  two  executors  proves  a  will, 
power  being  reserved  to  the  other  to  come  in 
and  prove,  the  probate  on  the  death  of  the 
executor  enures  to  the  other,  and  it  is  not 
necessary  therefore  in  a  suit  for  the  ad- 
ministration of  the  testator's  estate  to  bring 
before  the  court  any  other  personal  repre- 
sentative than  the  surviving  executor. 

This  suit  was  instituted  for  the  administra- 
tion of  the  three  estates  of  Thomas  James 


mitting  that  he  had  proved  the  will  of  Wilkinson 
Moore,  said  that  he  ^'as  advised  he  thereby 
became  the  legal  personal  representative  of  thr^ 
testator,  but  tnat  he  was  also  advised,  that  not 
having  proved  the  will  of  the  testatrix,  Jane 
Howard,  or  acted  in  or  accepted  the  trusts  of 
her  will,  he  did  not  become  nor  was  he  the 
il  personal  representative  of  that  testatrix,  or 
he  testator,  Thomas  James  Howard. 

Mr.  James  Parker  and  Mr.  G.  L.  RusselL 
as  a  f)reliminary  objection  for  want  of  parties, 
submitted,  that  as  the  defendant  had  never 
proved  the  will  of  the  testatrix,  Jane  Howard, 
there  was  no  representative  of  her  estate,  or  c^ 
the  estate  of  the  testator,  Thomas  James  Hotr« 
ard,  before  the  court,  and  that  the  suit  was 
therefore  defective. 

Mr.  Anderdon  and  Mr.  MiUer,  for  the  fibin- 
tiff,  urged,  that  where  one  or  two  executors 
proves  the  will,  the  right  to  act  is  in  the  other 
until  he  renounces,  and  that  if  be  acts,  (as  the 
defendant  had  in  this  case,)  administratioa  can* 
not  be  granted  to  any  one  else  on  the  death  of 
the  one  who  proves. 

The  Vice-Uhancellor  concurred  in  the  Tiew 
taken  by  the  plaintiff's  counsel,  and  said,  that 
as  the  defendant  had  not  renounced  his  esecu- 
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torship,  he  was  still  the  representative  of  the 
testatrix,  Jane  Howard,  and  as  the  probate 
taken  out  by  Moore  enured  to  both,  he  was 
now  the  representatlTe  of  the  three  estates.  A 
decree  was  therefore  made  for  the  administra- 
tion of  the  three  estates,  with  the  usual  refer- 
ence to  the  Master  to  take  accounts. 

<Suctii*«  ISciirt. 

The  Queen  r.  The  Overseers  of  Oxted.    Trinity 
Term,  1846. 

PRACTICB.  —  MANDAMUS.  —  COSTS      UNDER 
1  W.  4,  C.  21,  8.  6, 

As  a  general  rule  the  costs  of  an  application 
for  a  mandamus  under  the  1  fV.  4,  c.  21, 
s.  6,  will  follow  the  event,  unless  a  strong 
ground  of  exemption  can  be  shown. 

Where  the  quarter  sessions  dismissed  an  ap- 
peal on  an  objection  to  the  sufficiency  of  the 
notice  of  appeal,  and  an  application  was 
afterwards  made  for  a  numdamus  to  compel 
the  justices  to  hear  the  appeal,  and  the 
overseers  of  the  respondent  parish  appeared 
to  show  cause  against  the  rule,  the  court 
granted  the  costs  of  such  application,  and 
of  the  mandamus  against  the  party  showing 
cause  against  it,  it  appearing  to  this  court 
that  the  objection  on  which  the  sessions  de- 
cided was  frivolous, 

II 
A  WRIT  of  mandamus  had  been  obtained 
commanding  the  justices  of  Surrey  to  enter 
continuances  and  hear  an  appeal  against  an 
order  for  the  removal  of  a  pauper  from  the 
parish  of  Oxted,  in  the  county  of  Suney,  to 
the  parish  of  St.  Ann,  Westminster,  in  the 
county  of  Middlesex.  It  appeared  that  when 
the  appeal  had  been  called  on  at  the  Surrey 
quarter  sessions,  held  at  Guilford,  the  appel> 
lants,  being  required  to  prove  their  notice  of 
appeal,  called  the  clerk  to  the  guardians  of  the 
Union  in  which  their  parish  is  situate,  who 
proved  the  due  service  of  the  following  notice 
with  the  grounds  of  appeal. 

"  Take  notice  that  we,  being  a  majority  of, 
and  acting  for  and  on  behalf  of,  the  church- 
wardens and  overseers  of  the  parish  of  St. 
Ann,  Westminster,  in  the  county  of  Middlesex, 
ilo  intend,  at  the  next  general  quarter  sessions 
of  the  peace  to  be  holden  in  and  for  the  county 
of  Surrey,  to  prosecute  an  appeal  against  a  cer- 
tain Older,  &c. ;  and  the  grounds  of  appeal  are, 
&c.  Signed  J,  F.,  Churchwarden  of  the  said 
parish  of  St.  Ann,  Westminster.  J.  P.,  W,  A,, 
J,  A,y  J.  B.,  the  overseers  of  the  poor  of  the 
^aid  parish  of  St.  Ann,  Westminster." 

Tliere  were  two.  churchwarden  and  four 
overseeM  in  the  appellant  parish.  It  was  ob- 
jected by  the  respondents,  that  the  notice  of  ap- 
peal was  insufficient  and  bad  on  the  face  of  it, 
inasnauch  as  it  appeared  that  the  parties  giving 
such  notice  were  only  a  majority  acting  for  and 
on  behalf  of  the  churchwardens  and  overseers 
oi  the  appeUant  parish,  instead  of  the  whole 
body.  The  sessions  held  the  objection  to  be 
valid^  and  dismissed  the  appeal. 


In  Easter  Term  last  a  rule  nisi  was  obtained 
calling  on  the  churchwardens  and  overseers  of 
Oxted  to  show  cause  why  they  should  not  pay 
to  the  appellants  the  costs  of  the  application 
for  a  wnt  of  mandamus,  and  of  the  return 
made  thereto,  and  the  costs  of  this  application. 

Mr.  BaJUboin  showed  cause.  The  1  W.  4,  c. 
21,  s.  6,  enacts  that,  in  all  cases  of  application 
for  any  writ  of  mandamus  whatsoever,  the 
costs  of  such  application,  whether  the  writ 
shall  be  granted  or  refused,  and  also  the  cosis 
of  the  writ,  if  the  same  shall  be  issued  and 
obeyed,  shsdl  be  in  the  discretion  of  the  court." 
The  sessions  were  of  opinion,  that  the  notice 
sent  by  the  appellants  was  insufficient,  and  if 
they  have  come  to  a  wrong  decision,  it  is  con- 
trary to  all  principle  that  the  parish  officers  in. 
whose  favour  their  decision  was  made  should 
be  saddled  with  the  expense  of  its  reversal. 
Costs  are  not  usually  given  where  a  new  trial  is. 
granted  on  improper  reception  of  evidence  or 
misdirection  bv  a  judge,  and  the  decision  of  the 
sessions  is  a  oecision  by  a  court  of  competent 
jurisdiction.  [Lord  Denman,  C.  J.,  referred  to 
the  ease  of  Reginav,  The  Justices  of  Middlesex,'*' 
where,  on  execution  of  a  writ  of  inquiry  under 
a  railway  act,  the  sheriff  stopped  the  cause  on 
a  preliminary  objection,  the  court  said,  we 
must  follow  the  general  rule  that  where  a  judi- 
cial decision  has  been  given,  the  party  who 
comes  forward  only  to  defend  a  judgment  in 
his  favour,  and  which  he  is  entitled  to  suppose 
a  right  one,  shall  not  pay  costs,  j 

Mr.  Pashley,  contr^.  This  case  comes  with- 
in the  general  rule  as  to  costs  laid  down  by 
this  court  in  Regina  v.  The  Mayor  of  Newbury,*^ 
where  Lord  Denman,  C.  J.,  says,  "  It  is  so 
nearly  a  matter  of  course  to  grant  costs  under 
the  statute  to  the  party  ultimately  succeeding, 
that  we  cannot,  without  very  strong  grounds, 
depart  from  the  general  rule."  In  Regina  v. 
T/ie  Justices  of  the'  West  Riding,''  the  costs  o£ 
a  mandamus  to  erase  an  entry  from  the  record 
of  quarter  sessions  were  refused  to  the  party 
applying  for  the  mandamus ;  but  that  was  on 
special  grounds,  and  in  the  judgment  of  the 
court,  tne  general  rule,  as  above  stated,  was 
admitted.  The  objection  to  the  jpotice  of  ap* 
peal  was  frivolous  and  unfounded,  the  justices 
against  whom  the  rule  for  the  mandamus  was 
moved  did  not  appear  to  show  cause  against 
it,  and  the  parish  officers  did  so  at  the  peril  of 
incurring  all  the  consequent  expenses. 

Lord  Denman,  C.  J.  The  general  rule  it^ 
that  the  costs  of  a  mandamus  are  to  follow  the 
event  of  the  mandamus ;  but  there  is  a  general 
rule  in  an  opposite  direction,  namely,  that 
where,  througn  the  error  of  the  court,  further 
proceedings  become  necessary,  the  practice  is 
not  to  saddle  the  paity  prosecuting  them  with 
the  costs.  Now  I,  for  my  part,  do  not  think 
that  we  ought  to  give  up  any  part  of  our  juris- 
diction as  to  costs ;  and  although  it  is  right  to- 
adhere  to  a  rule  generally  speaking,  still  it 
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seems  to  me  that  we  should  not  hmd  oursdves 
down  in  practice,  as  there  may  be  oases  where 
we  cannot  follow  any  strict  rule.  The  objec 
tion  to  this  notice  was  really  most  frivolous, 
but  by  some  means  or  other  the  court  oi  qp^- 
ter  swsions  is  persuaded  that  it  is  vaUd^nd 
considerable  expense  is  incurred  »  settmg 
tiiem  right.  1  think  this  is  a  case,  therefore, 
iHiere  we  may  fairly  say  we  will  gif«ntco8ts. 

PattesonJ.  The  general  rule  certainly  is, 
as  mentioned  by  Lord  Demnan,  that  *!»  costs 
fbllow  the  event  of  a  mandamus,  and  1  ttonk 
there  ourfit  to  be  good  cause  for  departmg  from 
it.  I  do  not  say  that  such  a  case  may  not 
nist,  but  I  think  this  is  not  that  case.  It  is 
sttd  that  this  is  like  a  verdict  set  aside  for  mis- 
direction, which  is  usually  done  wi^ut  costs, 
and  I  was  at  first  much  struck  with  the  argu- 
ment; but  it  must  be  recollected  that  such  w 
not  always  the  case,  because  where  the  court 
has  committed  an  error,  and  a  wnt  of  error  is 
brought,  the  practice  is  to  give  coste  to  tUe 
plaintiff  in  error. 

WiUiams,  J.  It  seems  to  me  that  the  re- 
Bistance  to  the  mandamus  was  an  unnecessary 
act,  because  when  the  attention  of  the  parties 
was  called  to  the  objection  they  might  have 
seen  that  there  was  nothing  in  it,  except  you  go 
the  length  of  saying  that  both  churchwardens 
and  all  the  overseers  must  sign  a  notice  of  ap- 
peal. The  court  intimated  an  opinion  that  the 
objection  was  not  a  good  one,  and  still  the 
parish  officers  take  upon  themselves  to  show 
oiuse  agwnst  the  rule.  For  these  reasoM, 
therefore,  I  think  this  rule  ought  to  be  made 
absolute. 

Rule  absolute. 


Common  llUas. 

Smith  and  others,  executors  of  Walter  Smith,  v. 
Earl  of  CharleviUe.    Trinity  Term,  1846. 

SIGNING  JUDGMENT  ON    A  SCIRE    PACIAS. — 
TITLE   OF  AFFIDAVIT. 

An  afidavit  in  support  of  an  application  to 
sign  judgment  for  want  of  appearance  to  a 
writ  o/ scire  facias,  is  properly  entitled  as 
the  procee^ngs  on  the  scire  facias,  and  not 
as  in  the  original  action. 


Channell,  Sergeant,  applied  for  leave  to  sign 
judgment  on  a  scire  facias,  for  non-appearance 
to  the  writ,  in  the  proper  time  after  a  re- 
turn of  non  est  inventus.  The  affidavit  in 
support  of  the  application  was  entitied  as  the 
proceeding  on  the  sdre  facias,  and  not  as  m 
the  original  action  by  the  testator.  It  st?ted, 
that  on  the  Uth  of  May  last,  a  copy  of  the 
writ  of  scire  facias  had  been  left  at  8,  George  s 
PUce,  Hyde  Park  Gardens,  in  the  county  of 
Middlesex,  being  the  defendant's  known  last 
place  of  abode.  It  further  stated,  that  a  copy 
had  been  left  at  the  House  of  Lords,  where 
letters  were  left  for,  and  sent  to  the  defendant, 
as  also  at  the  Carlton  Club,  where  the  porter 
said  it  would  be  forwarded  to  the  defendant 


and  on  the  14th  o£  May.  last,  a  copy  had  been 
served  on  the  attorney  m  the  original  actum. 

By  the  Court.    The  affidavit  is  sufficient  to 
warrant  the  granting  of  the  application. 

Applicatkm  grantad* 

Revell  V.  JVethereU.    Trmity  Term,  1846. 

JUDGMENT  ON  NUL  TIEL  BECOBD. — ^AMKND- 
MBNT  OF  OBIGINAL  BBCOBD. 

fVhere,  on  a  motion  fbr  a  judgment  on  an 
issue  o/nul  tiel  record,  there  appeared  an 
irr^utarity  in  entering  the  issme  w  Ae 
original  record,  the  court  allowed  an 
amendment  to  be  made,  and  granted  the  ap- 
plication. 

Byles,  Sergeant,  moved  in  this  case  for  pig- 
ment on  an  issue  of  nut  tiel  record,  and  Car  the 
amendment  of  the  original  record.  It  was  an 
action  on  a  judgment,  and  the  dedaratkni 
stated  that  a  judgment  had  been  recovered  for 
the  sum  of  103J.  8s.  4rf.,  on  the  14th  of  May, 
1845.  The  defendant  pleaded  that  there  was 
not  any  record  of  the  alleffed  recovenr-  The 
date  of  the  original  record  corresponded  with 
that  in  the  dechiration,  but  the  issue  af^eared 
to  have  been  entered  as  of  Easter  Tom,  and 
not  of  Hilary  Term,  when  in  finct  issoe  bad 
been  joined,  contrary  to  the  rule  of  court, 
H.T.  11  Geo.  1,  which  orders  that  Lwnea  are 
to  be  entered  of  record  of  the  term  in  whidi 
they  are  joined. 

iindal,  C.  J.  As  the  record  has  been 
brought  before  us  we  are  at  liberty  to  «ay  that 
it  may  be  altered.  The  application  therafore 
should  be  granted. 

Application  granted. 

Hammond  r.  Co««.— Trinity  Term,  1846. 

DBMUBBEB    TO     BBPLICATION. — APPLICA- 
TION  TO   AMBND. 

Where  a  year  has  elapsed  from  the  time  qf 
giving  judgment  for  the  dtfendant  an  a  de- 
murrer to  the  plaintiJTs  r^UcaHon^  the 
court  will  not  allow  an  amendment  qf  the 
replication,  nor  the  insertion  i/  an  odifi- 
tional  count  in  the  declarati{m^  the  time 
within  which  the  latter  must  be  dome  being 
ttoo  terms  qfter  service  qf  the  declaration. 
In  this  case,  which  was  an  action  of  treepaas, 
tiie  defendant  had  demurred  to  the  plBU^iff*a 
replication    to  the   eighth   and  tenth  ^ftoau 
Upon  argument  of  the  demurrer,  in  Trinity 
Term,  1846,  judgment  had  been  given  for  the 
plaintiff  as  to  the  replication  to  the  tenth  plea, 
but  for  the  defendant  as  to  the  rrolicalion  to 
the  eighth  plea,  the  traverse  in  the  ktter  being 
too  large. 

JIf imiitii^.  Sergeant,  now  applied  to  the  coort 
for  a  rule  odling  upon  tiie  aefodant  to  riww 
cause  whv  the  pUunttff  should  not  be  at  fibetty 
to  amena  the  replication  to  the  eighth  pkn 
upon  payment  of  costs,  or  why  he  should  not 
be  at  liberty  to  insert  an  adfitiond  eonnt  in 
the  declaration.    He  aasimUated  the  case  to 
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those  where  amendmiiim  had  beaa  flowed 
after  a  writ  of  error  sued  out. 

Tmdai,  C.  J.  After  the  lapse  of  two  terms 
from  the  service  of  the  dedacation  the  court 
does  not  allow  the  insertion  of  other  counts, 
and  we  are  of  ophuon  that  after  a  year  has 
passed  since  the  subject  matter  was  disposed  of, 
we  ought  not  to  permit  an  amendment  in  the 
pleadings. 

Rule  refused. 


fiftkeWtak 
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8  &  9  Vict,  ciar*  the  atteslatbn  of  an  attommr 
or  solicitor  was  ^together  dispensed  with,  m 
it 40  :. an  attestation  by  some  person  was  not 
dispensed  with,  and  if  any  person  brought  m 
from  the  street  might  atteiit  the  petition,  there 
was  the  more  nason  for  nquiring  that  the  par* 
should  give  his  address.    The 


Co«d  of  Bantruptrs. 
In  re  West.    August  12,  1846. 

ATTBflTATION  OF  IKSOLVENT'a  PBTITION. 

John  West  petitioned  this  court  for  pro- 
tection, under  the  statute  7  &  8  Vict  c.  96. 
The  attestation  of  the  insolvent's  petition  was 
as  follows : — "  Signed  by  the  said  petitioner  on 
the  29th  davof  Jidy,  1846,  in  the  presence  of 

Henty  B.  Roberts  of ,  attorney  or  agent 

in  the  matter  of  the  said  petitioner." 

On  the  nart  of  an  opposing  creditor  it  was 
objected,  that  the  attestation  was  defective  and 
not  in  the  form  specified  by  the  statute,  inas- 
much as  the  intention  of  the  legislature  clearly 
was,  that  the  blank  after  the  word  "of  ^' 
should  be  filled  up  by  inserting  the  residence 
or  place  of  business  of  the  petitioner's  attorney, 
instead  of  which  it  was  here  left  a  blank.  On 
the  part  of  the  petitioner  it  was  contended,  that 
there  had  been  a  literal  compliance  with  the 
form  prescribed  bv  the  statute,  inasmuch  as  the 
form  nven  by  schedule  A.  No.  1,  left  a  blank 
after  the  word  "  of,"  precisely  as  the  petitioner 
had  done*  The  learned  commissioner's  atten- 
tion was  also  directed  to  the  6th  section  of  the 
Small  Debts  Act,  8  &  9  Vict.  c.  127,  which 
enacted,  "That  in  making  application  to  any 
commissioner  or  court  as  aforesaid,  or  taking 
any  proceedings  under  this  act,  or  under  the 
acts  (5*6  Tict.  c.  116,  and  7  &  8  Vict.  c.  96), 
it  shall  not  be  requisite  for  any  party,  whether 
creditor  or  debtor^  to  employ  eitner  counsel,  or 
attorney  or  solicitor." 

Mr.  tlommissioner  CrouJbwm  was  clearly  of 
opinion,  that  the  attestation  to  this  petition  was 
not  in  ti^  form  specified  in  schedule  A,  annexed 
to  the  act  7  &  8  Vict.  c.  96.  The  second  sect. 
of  that  statute  enacted,  that  if  the  petition 
should  not  be  in  the  form  therein  prescribed, 
anch  petition  should  be  dismissed.  Here  the 
petitioner  left  the  residence  of  the  attorney  in 
blank,  when  it  should  be  filled  up.  It  was 
aaid  ^lis  was  a  literal  con»liance  inth  the  form 
preacribed  by  the  act.  The  act  oave  a  form 
applicable  to  every  case»  but  blazUcs  were  left 
to  be  eorrsctly  filled  up,  with  the  date  of  signiujg^ 
the  petition,  the  name  of  the  attorney  and  his 
reaiaence.  H  tiie  argument  now  urged  was 
to  prevail,  it  would  be  unnaeesaary  that  the 
hkiaak  for  the  dite  or  the  name  of  the  attorney 


naidance  or  place  of  buaittess  of  a  certificated 
attotney  eould  always  be  ascertained,,  but  it  was 
not  so  caay  to  find  the  address  of  persons  who 
Btfled  themaelves  "agents."  There  was  good 
rsaaon  for  requiring  the  addreas  to  be  given  in 
every  caae,  and  aa  it  was  omitted  here,  the  pe« 
titioa  mast  be  dismiaaed. 
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On  the  14th  instant  Lord  Brouffham  stated 
In  the  House  of  Lords,  that  he  had  fre<)uentiy 
been  asked  what  had  become  of  the  six  bills 
which  he  had  carried  through  their  Lordshins' 
house  for  the  amendment  of  the  law.  tie 
would  now  explain  that  the  late  changes  in  the 
government  had  rendered  it  necessary  to  post- 
pone them  until  next  session.  He  could  not 
expect  the  law  officers  of  the  crown  who  had 
just  entered  office  to  consider  these  measures 
in  time  to  allow  of  their  being  passed  in  the 
present  session. 

MILLBANK   PRISON. 

On  the  &cussion  regarding  the  appoint- 
ment of  Commissioners  to  inquire  into  tne  state 
of  this  prison^  complaint  was  made  that  Mr. 
Duncomoe,  who  haa  brought  forward  the  case, 
was  not  added  to  the  commission.  The  Home 
Secretary  being  a  member  of  the  Bar,  we  shall 
venture  to  extract  the  following  notice  of  the 
right  honourable  and  learned  member's  phreno- 
logical developmentf  which  was  amusingly  stated 
by  the  Coroner  for  Middlesex  :— 

Sir  G.  Greff  said,  it  was  <}uite  true  that  he 
had  appointed  such  a  commission  as  that  re- 
ferred to ;  the  gentiemen  comprising  it  were 
the  Earl  of  Chichester,  Lord  Seymour,  and  Mr. 
B.  Escott.  He  had  never  thought  of  placing 
Mr.  T.  Duncombe  on  the  commission.  That 
hon.  member  stood  in  the  position  of  the  ac- 
cuser in  this  case  <he  used  that  word  in  no 
invidious  sense) — and  certmnlyhe  could  not, 
with  propriety,  be  put  upon  the  jurv. 

"Mr.  Wakiey  said,  that  the  public  would 
never  be  satisfied  unless  Mr.  Duncombe  were 
put  upon  the  commission.  He  did  not  under- 
stand that  these  commissioBars  were  to  act  as 
judges:  they  were  only  to  mquire.;  They 
would  have  no  power  of  cUsmiasiiiiff  or  punish- 
ing offenders.  He  thought,  therefore,  that  the 
Home  Secretary  had  made  a  mistake  in  the  mat- 


ahould  be  filled  up  any  more  than  his  residence.  *-w«.w ^  — -  -r"v.  r,.^  i««v-ri  at  h\a 

there  hwae  Baid,  that  under  the  tatter  eWrte,' those  who  wer    appointed  to  offic»-«id  he 
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wa8  induced  to  repose  in  the  right  hon.  baronet 
very  considerable  confidence. 

**  Sir.  G.  Grey —(taking  off  his  hat)-^!  will 
sit  uncovered  in  future. 

"  Mr.  Wakley  was  sure  the  right  hon.  ba- 
ronet had  plenty  of '  benevolence/  and  a  strong 
'  sense  of  justice/  and  he  was  disposed,  from 
*  the  phrenological  survey'  he  had  taken  of  him, 
to  repose  entire  confidence  in  him  i>ersonally. 
But  he  trusted  the  right  hon.  baronet  would 
reconsider  the  course  he  had  taken  in  this 
matter.  He  denied  that  his  hon.  colleague 
stood  in  the  light  of  an  accuser.  He  had  per- 
formed his  duty  as  a  member  of  that  house  by 
presenting  a  petition  from  a  party  who  had  a 
complaint  to  make,  and  he  haa  done  no  more ; 
he  could  not,  therefore,  be  considered  '  an 
accuser.' 

"  Sir  G.  Grey  said,  he  had  felt  it  desirable 
that  the  number  of  the  commissioners  should 
be  limited.  They  stood  in  a  different  position 
from  a  committee  of  the  house,  for  if  not  judges 
of  facts,  they  were  at  least  to  be  judges  of 
opinions.  He  was  sure  that,  upon  reflection, 
the  hon.  member's  own  'sense  of  justice' 
would  convince  him  that  the  right  course  had 
in  this  instance  been  pursued." 


THE   LATE   SIR   CHARLES   WETHBHELL. 

We  have  to  express  the  general  regret  of  the 
profession  at  the  death  of  Sir  Charles  Wether- 
ell,  Q.  C,  which  took  place  on  the  1 7th  instant, 
in  the  76th  year  of  his  age.  He  was  a  Bencher 
of  the  Inner  Temple,  by  which  societv  he  had 
been  called  to  the  baron  the  4th  July,  1794. 
He  had  c6nsequently  been  upwards  of  52  years 
at  the  bar,  and  was  senior  Queen's  counsel. 
He  was  Recorder  of  Bristol,  Temporal  Chan- 
cellor of  the  County  Palatine  of  Durham,  and 
(as  we  lately  noticed)  Deputy  Steward  of  the 
University  of  Oxford.  He  was  also  a  Master 
of  Arts  and  Doctor  of  Civil  Law.  In  Dec. 
1823,  he  was  Solicitor-General,  and  in  Septem- 
ber, 1826,  Attorney-General.  The  latter  office 
he  resigned  in  April,  1827. 

We  shall  take  an  early  opportunity  of  giving 
a  memoir  of  this  distinguished  member  of  the 
bar. 


PROCEEDINGS   IN  PARLIAMENT  RE- 
LATING  TO  THE  LAW. 


Rosal  900ent0.    I3tb  August,  184(7. 

Art  Unions. 

18th  August. 

Religious  Opinions  Relief. 

Books  and  Engravings. 

Loan  Societies. 

Stock  in  Trade. 

Wolverhampton  Stipendiary  Justice. 

Common  Pleas  Court. 

Deodands  Abolition. 

Highway  Rates. 


Copyhold  Commi^on. 
Turnpike  Acts. 

Kottfc  of  lorHs. 

BILLS  PASSED. 

Poor  Removal. 

Tithe  Act  Amendment, 

BILLS  IN  PROGRESB. 

Juvenile  Offenders.    In  Committee. 
General  Registration  of  Deeds.  —  For  2ad 
reading. 

Punishment  for  deterring  Prosecutors'  Wit- 
nesses, &c.     In  Committee. 
Game  Laws.    To  be  reported. 
Small  Debt  Courts : 
St.  Austell.    In  Committee. 
Birkenhead.    In  Committee. 
Death  by  Accidents  Compensation. 

Comm3ns  Amendment  to  be  considered. 
Commons  Inclosures. 

Amendments  to  be  considered. 
Commons  Inclosure,  No.  3.    For  2nd  read- 
ing. 
Drainage  of  Lind.    For  2nd  reading. 

ftottse  of  Commsiii* 

BILLS    PASSBD. 

Tithes  Commutation. 
Contagious  Diseases. 

BILLS   IN   PROORBS8. 

Small  Debts.    Re-committed. 

Northampton  Small  Debts  Court. 

Private  Bills.     In  Committee. 

Registration  of  Medical  Practitioners.  In 
Committee. 

Insolvent  Debtors  Amendment  Act.  For2od 
reading. 


FBBS   IN  COURTS  OF  JUSTICE, 

Mr.  Romillff  will,  next  session,  caU  the  at- 
tention of  the  House  to  the  Fees  paid  by  tbe 
Suitors  in  the  various  courts,  and  the  applica- 
tion thereof;  and  generally  to  the  mode  of  de- 
fraying the  expenses  of  the  Administratioii  of 
Justice  throughout  the  country. 


THE  EDITOR'S  LETTER  BOX, 

We  apprehend  that  we  cannot  aceonunodaie 
a  Subscriber  in  Clifford's  Inn,  by  undertakiDg 
the  responsibility  of  answering  his  queries; 
but  will  consider  them. 

The  letter  of  our  old  correspondent  **  Chis,'* 
shall  be  attended  to. 

The  practical  inquiry  of  F.  F.  shaH  be  noCieed 
next  week. 

The  various  new  acts  shall  be  given  ts 
speedily  as  possible. 


Mi)t  Eegal  (^hatxhtx* 


SATURDAY,  AUGUST  29,  1846. 


—       ■"  Quod  magii  ad  hm 

Pertin«t,  ei  nescire  maliwi  eat,  agitamna.** 

HOKAT* 


THE  SMALL  DEBTS  OR  LOCAL 
COURTS'  BILL. 


In  our  last  number  we  noticed  -the 
various  amendments  which  this  bill  had 
undergone  in  its  progress  .  through  the 
Committee  of  the  House.  Afterwards,  on 
the  bringing  up  of  the  report,  several  fur- 
ther additions  and  alterations  were  intro- 
duced, which  we  shall  now  proceed  to 
pomtout. 

Two  of  the  most  material  alterations 
which  have  been  affected,  are  in  the  Juris- 
diction Clauses. 

1*  Besides  excluding  actions  of  Eject- 
ment or  Questions  of  Title  to  Heredita- 
ments, Tolls,  Fairs,  Markets  or  Franchises; 
or  disputed  Devises,  Bequests  or  Limita- 
tions under  any  will  or  settlement, — the 
fiiJl  now  also  excludes  Actions  for  Mali* 
cious  Prosecution,  or  for  Libel  or  Slan- 
der, or  for  Criminal  Conversation,  or 
for  Seduction,  or  Breach  of  Promise  of 
Marriage. 

2.  In  prescribing  the  consequences  of 
bringing  an  action  in  the  superior  courts, 
forwhich  a  plaint  miglit  be  entered  under  the 
act,— the  loss  of  costs  is  now  limited  to  a 
verdict  for  less  than  20/.,  if  the  action  be 
founded  on  Contract,  or  lees  than  51.  if  it 
he  founded  on  Tort^  unless  the  judge  who 
shall  try  the  cause  shall  certify  that  the 
action  was  fit  to  be  tried  in  the  superior 
court. 

In  the  clause  which  we  noticed,  last 
week,  marked  (O.),  authorizing  the  judges 
of  the  new  court  to  act  as  Comnussioners 
or  Country  Masters  in  Chancery,  an  amend- 
inent  has  been  made,  by  which  not  only 
the  judges  but  the  <<  other  officers  ap- 
pointed under  the  act"  are  to  be  included. 
This  alteration,  therefore,  will  comprise  the 
Vol.  XXXII.  No.  964. 


clerks    of   the    court  who  are  to  be  at- 
torneys. 

On   re- perusing  the  clause  relating  to 
persons  <<  who  may  appear"  for  the  parties 
in  these  courts,  we  find  there  is  a  distinc- 
tion drawn  between  appearing  to  a  pro^ 
ceeding  and  arguing  a  question  as  counsel. 
In   the  former  case  the    'Meave  of  the 
judge  **  does  not  seem  requisite  for  a  bar- 
rister or  attorney,  but  in  the  latter,  such 
leave  must  be  obtained.     The  reason  of 
this  difference  has  not  yet  been  stated. 
*^  Appearing  to  a  proceeaing  "  may  mean 
prior   to  the   trial.     This  would  be  the 
business  of  an  attorney,  but  a  barrister 
**  instructed  by  such  attorney ;"  is  included 
in  the  enactment,  and  therefore,  something 
more  than  entering  an  appearance  or  other 
interlocutorv  step  must  be  contemplated ; 
but  then  it  is  provided^  that  '^  no  barrister, 
attorney,  or  other  person,'  except  by  leave 
of  the  judge,  shall  be  entitled  to  be  heard 
to  argue  any  question  as  counsel."     What 
this  diversity  of  enactment  means,  it  is 
not  easy  to  conjecture.     The  late  intro- 
duction of  the  measure,  and  the  haste  with 
which  it  is  now  urged  forward,  prevent 
the   possibility  of  going  into   these  and 
other  details,  and  rendering  the  clauses 
practically  applicable  to  the  purpose  in- 
tended. 

Amongst  the  clauses  which  excited 
much  discussion  in  the  committee  of  the 
House,  were  those  relating  to  the  Qualifi- 
cation of  the  Judges.  It  is  of  course  ad- 
mitted on  all  hands,  that  for  the  higher 
class  of  judicial  offices,  the  leading  ad- 
vocates and  eminent  lawyers  at  the  bar 
are  Uie  fit  persons;  but  the  duties  of 
Under-sheriffs,  Coroners,  and  other  officers, 
partly  ministerial  and  partly  judicial,  have 
long  been  ably  and  satisfactorily  performed 
by  attorneys.    The  question  is— whether 
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there  will  be  any  duties  to  be  performed 
by  the  intended  local  judges  which  an 
attorney  cannot  adequately  execute  ? 

By  the  Bill  itself,  the  attorneys  holding 
office  as  judges  or  clerks  under  the  exist- 
ing Local  Courts^  are  rendered  eligible  for 
the  enlarged  courts.  The  majority  of 
those  offices  are  at  present  held  hx  attor- 
nevs ;  but  the  biiL  provides,,  that  the 
judges  in  case  of  TflcaftcjrhereaAtr  sludl 
be  barristers. 

'  The  claim  of  the  attorneys  to  be  ad> 
missible  for  the  office  of  judge,  wnr-  we^\ 
maintained  in  the  House,  thoi^li  ntfT  so 
numerously  as  might  htift  been  expected. 
Lord  Granville  Somerset,  Mr.  Wakley, 
Colonel  Sibthorpe,  and  Mr.  Escott,  spoke 
in  favour  of  (heir  eligibfflty. 

The  Home  Secretary  readily  admrtte^, 
that  there  werii  some  moft  Teamed  meii  in 
that  branch  of  tfa0  pnyfession,  who  poe» 
sessed  very  high  qtralificatioiis  for  many 
important  offices.  He  assured  the  House 
ttiat  there  was  not  the  least  intention  to 
throw  any  slight  upon  the  attorneys. 

The  Attorney-General'  reminded  the 
House  of  the  ^  lucrative'*  offices  already 
appropriated  exclusiveTy  to  attorneys, — 
tnat  of  clerk  ro  the  judge  [or  court;]  and 
observed,  that  one  reaaon  for  prefbrring 
barristers  to  attorneys  as  judges  was,  thai 
^'  their  line  of  practice  was  better  fitted  kfr 

?ualify ing  them  M  judges.  The  attorney 
he  said)  directed  his  attention  to  detail, 
and  to  the  getting  up  of  cases,  while  the 
barrister  applied  to  these  cases  the  general 
principles  of  law.* 

Now  it  is  curious  in  ref^ence  to  this 
point,  that  in  (he  discussion  which  occupied 
nuoh  of  the  attention  of  the  House  on  the 
expediency  of  permitting  barristers  holding 
the  office  of  judge,  to  practise  in  the 
Courts  at  Westminster,  it  was  urged  by 
Mr.  Romilly,  that  "concurrent  practice 
as  a  barrister  unfitted  a  man^s  mind  for  the 
judicial  capacity."  Certainly  the  business 
of  counsel,  and  pstrticularly  of  isuch  juniors 
as  would  be  likely  to  accept  these  appoint- 
ments, consists  mainly  of  '*  attention  to 
details  and  getting  up  of  cases,"— and  this 
to  an  extent  quite  as  much  as  the  superior 
class  of  attorneys,  who  alone  could  expect 
to  be  placed  in  these  judicial  offices.  Be- 
sides, these  details  and  this  preparation  of 
cases  necessarily  implies  an  acquaintance 
with  the  principles  by  which  they  are  to 
■^  ^^cided.  In  vain  would  the  attorney 
.  ^^.^J^^  getthig  up  "  his  client's 
,  i^r<n^?^^><^o^P^^<^'the  prmcl- 
/^Hesby  wbfehitwaAtobeadjiidlcat^^  and 


the  rules  by  which  the  decision  would  be 
governed. 

In  the  bill  of  the  present  government, 
when  in  office  some  years  ago,  and  in  that 
of  the  late  government  in  a  former  sc^ion, 
and  in  the  act  ^f  the  last  session  for  en- 
larging the  Local  Courts,  it  was  provided, 
that  attorneys  as  well  as  barristers  ahould  be 
,  eligible  for  the  office  of  j udge.  And  when  it 
is  recollected  not  only  that  they  have  largely 
suffered  by^the  changes  which  have  been 
effected  of  late  years,  but  that  they  have 
spared  no  pams  to  improve  the  means  of 
legal  edacatien,  and  impart  a  sounder  and 
more  complete  knowledge  of  the  law  by 
founding  a  Library  and  Lectures,  and  bj 
the  Examination  which  has  been  instituted 
at^tlieir  requtatr— we  think  tk^  are  Mdy 
entitled  to  the  oonsid^atiofi  which  htt 
been  claimed  in  their  behalf. 

It  is  much  to  be  regretted  for  the  sake 
o^the  preicesMMi  in  genesaW^-sinoe  att  .its 
branobes  are  ihtierested  in  tta  collective 
prosperity, — that  the  maniben  of  the  bar 
whe  boki  aeab  ia  pariianfient»  do  not  seen 
safficieatiy  to  r^pord  the  intereata  of  their 
imme^atecimtB,  the  laif^r  fanncb  of  ^e 
profession*  The  feeling  surely  should  bc^ 
that,  although  holding  various  raaics  tmd 
stations,  all  are  members  of  the  same  ho* 
nottrable  and  learned  bod  v ;  and  the  more 
so,  when  it  is  recollected  now  frequent  azc 
the  instances  in  which  members  of  the 
same  ftmiily,  eadi  occupy  aircaaioeni  pa- 
sitioain  the  several  departaneatsaf  the  kw: 
Otoe  OB  the  tiencb ;  another  at  the  bar;  and 
a  third  practising  as  a  asltcitor.  The 
names  of  Slmdweil,  Tindal,  ColendgB^  and 
Wilde,  are  strikiog'  eaaoapies  of  the  uai^ 
of  feeling  and  interest  which  dMuU  natsi- 
rallv  prevail  throughout  dm  [rniftssioa 

An  erroneous  notion  seems  to  be— iw- 
tained,  that  the  business  of  an  attaoney  b 
incompatible  with  any  of  the  higher  enr- 
cises  of  the  iateliectual  feculdes^  and  yet 
there  are,  and  have  been,  mai^  attotae^ps 
who  have  diitii^uished  thenss^breaia  va- 
rious departments  of  literature,  aad  otban 
who  have  adorned  tlie  bench  of  our  bigfaest 
couru  in  Westminster  HaU.  Aaaoogst  the 
former  may  be  mentioned  the  aamea  of 
Sharon  Turner,  William  Brav,  Bryan  Broc^ 
tor,  and  James  Smith;  and  m  tfa^  latter 
class  are  enrolled  the  emineDt  names  of 
Lords  Hardwicke,  Kenyon,  Gifiwd»  and 
'•though  last  not  least,"  Sir  Tiionna  WOtfa. 
The  Attomey^Oeneral,  indead,  wflrpsv*. 
bably  admit,  that  his  innnediate  pi^ecas- 
sor,  now  worthily  at  the  head  of  the  Cant 
'Commsn  Pleas,  was  not  iasa  littad  fiar 
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his  bnffiiint  careen  became  Ii«  once  praew 
iked  e%temme)y  a»  m  attorney,  and 
probaUy  his  extraordinarj  ihs^lit  into 
the  details  of  causes,  and  die  masterly 
tact  with  wUich  he  conducted  all  parts 
of  them,  were  ia  uo  smali  degree  ascrib* 
able  to  tile  skill  and  knowledge  which  he 
acqmred  dunng  his  eariy  exertions-  in 
the  orhcr  branch  of  the  profeswoii.  We 
think,  therefore,  that  whatever  reasons  of 
policy  there  m&y  be  which  have  mduccd 
the  governnaicnt  tt>  refect  tlie  claims  of  the 
attorneys*  thst  rejectioo  cannot  rest  upon 
their  wsfitnesa  to  preside  ia  the  courts  con- 
stitaied  imdnr  tliis  btlL  Indeed,  of  the 
atttona  to  be  tned  nnder  it,  we  believe 
that  99  out  of  every  hundred  will  be 
brought  for  goods  sold,  work  and  labour, 
or  Dioney  paid  or  lent.  And  it  is  manifest 
that  in  matters  of  account*  and  most  of 
the  detaib  of  busiaesa^  an  attorney  is  more 
likely  Chaa  a  barrister  to  possess  the  infor- 
mation and  experienee,  veqtttstte  to  deter- 
mme  s^isfactorily  the  questions  that  wilJ 
come  before  the  court,  either  with  or  with- 
out a  jury. 

POINTS  IN  COMMON  LAW, 


COSTS  OF  aBMANET  UNDBR  RULE  FOB  NKW 
TRIAL. 

Tbb  books  of  ptactice  lay  it  down  as  a 
rule  of  taxation  that  where  a  new.  trial  is 
granted  upon  ])ayoient  of  costs,,  in  a  tonm 
cause»  the  costs  arising  out  of  making  the 
cause  a  reBiaoet»  are  to  bo  paid  by  the 
party  o&  whose  application  the  new  trial  is 
graaied*  Tlie  authoi^ity  ciied  ia  support 
^thts  prepoMftioo  in  all  tlie  treatises  is  a 
eti^eof  Rodifuon  v.  Day,  in  the  Queen's 
Bench,^  in  which  the  point  is  reported,  to 
have  been  so  decided,  aflcr  a  eooference 
with  the  judges  ol'  tlie  other  courts.  .Con- 
sidering that  a  cause  is  usuaUy  made  a  re- 
Rtanct,  either  from  one  assizes  to  another, 
or  from  one.  sitting  to  the  next,  not  b^ 
reason  of  the  default  of  either  of  the  par- 
ties, but  because  the  court  is  unable  to  try 
all  the  causes  entered  for  trial  at  the  par- 
ticular sitting  or  assize,  it  seems  unreason- 
able that  the  cost  of  the  postpooement 
should  be  paid  by  the  party  to  whom  a 
new  trial  is  granted  on  tbe  ground  that  the 
jury  had  committed  an  error,  and  who  may 
or  ma^  noKt  be  tbe  pasty  ultiwatdiy  found 
to  ^.ija>tiie  wroag,  and  there&i^e  propedy 
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een^Iiable  tx^  pi^  the  general  coato  of  the 
Gauae«  It  is  satisfactory  to  observe  that 
the  Court  of  CommoD  Pleas,  ia  a  case  de< 
cided  in  Easter  Term,'*'  adopted  what  ap- 
pears to  be  tbe  just  and  rational  view  of 
tlie  question,  and  witli  more  candour  than 
was  displayed  by  the  csomisel  who  in  argu* 
ment  suggeated  that  therepectof  EoSmstm 
w  Bttff  was  erreneoiisy  the  hue  leaned 
Chief  Jktatfce-  TWhM^  after  nse»tioniDg  the 
case  ttr  some  of  the  judgea  of  the  other 
comets,  declared  that  uiey  agreed  with  the 
Court  of  Common  Pleat  in  thinking  that 
the  case  of  RMtwm  v.  Duy  ouist  have 
beea  deeided  under  a  misaffiaehanskMa  and 
could  not  be  supported; 

The  fhcte  which  led  to  this  decision  in 
Beftttey  v.  Carver  were  shortly  as  fblhwv:— 
The  eause  was  entered  for  trial  at  the  sit- 
tings afler  Trinity  Term,  and  made  are- 
manet  in  conseqJoeRce:  of  tlie  number  of 
cauaas  for  tnal  at  that  aUfcing.  Tbe  trial 
took  |)laee  at  the  siltbg  after  Michaekaas 
Tenwy  and  a  rule  was  suboequentiy  made 
absohite  fdr  a  new  trial  upon  payment  of 
costs  by  the  defendant.  In  taxing  the 
coats,  the  Master,  upon  the  authority  of 
Bobht99n  V.  Jkuff  allowed  tbe  plaintiff  the 
cAsia  of  the  cause  beiag  made  a  re«uMiel» 
whieb  the  defendant  paid  under  protest^ 
amd  tke»  olMaiiied  a  rule  to  review  tik% 
taxation. 

The  judges  of  the  Court  of  Common 
Pleas  were  decidedly  in  favour  of  the  ap- 
plicatioa  upon  the  argument,  but  felt 
theoaielv^s,  as  the  Masters  had  uaifermly 
deaes  fettered  by  the  docinoa  in  JMhuan 
v.Day,  AftePCOBOiiltiog  the  other  judges, 
however,  it  wae  felt  that  that  case  could 
hot  be  supported,  and  it  may  now  be  con- 
sidered as  overruJed  by  the  case  o^Bentley 
v.  Carrer,  ia  which  the  rule  to  review  the 
taxation  wee  miade  absolute* 


NEW  STATUTES.  EFFECTING  ALTERA- 
TIQNS  IN  THE  LAW 

LSGALX2UNO  AWT  UNIOkNS. 

9&  10  Vict,  c,  4a. 

Aa  Act  for  legahsmg  Art  UmoaS;. 

[l3thA«gasl,  184§.] 

I.  Voluntary  associatUmi  constituted  for  the 
distribution,  of  works  of  art  ly  lot  deemed  legal, 
provided  a  roual  charter  shall  have  been  first  ob^ 
tamed,  ^-c— Whereas  certsdn  voluntary  associa* 
tions  We  been  aad  may  hereafter  be  formed  iu 

-..■>., i-V'  • -.-*•■•      ■     •    ■"    Vt r-*r TTT-r-K r-. 
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various  parts  of  the  United  Kingdom,  under 
the  name  of  Art  Unione,  for  the  purchase  of 
paintings,  drawinffs,  or  other  works  of  art,  to 
De  afterwards  aUotted  and  distributed,  by 
chance  or  otherwise,  among  the  several  mem- 
bers, subscribers,  or  contributors  forming  part 
of  such  associations,  or  for  raising  sums  of 
money  by  subscription  or  contribution,  to  be 
allotted  and  distributed,  by  chance  or  other- 
wise, as  prizes,  amongst  the  members,  subscri- 
bers, or  contributors  forming  part  of  such  as- 
sociations, on  the  condition  nevertheless  that 
such  sums  of  money  so  allotted  and  distributed 
be  expended  solely  and  entirely  in  the  purchase 
of  paintings,  drawings,  or  other  works  of  art : 
And  whereas  such  {dlotment  and  distribution 
of  paintings,  drawings,  or  other  works  of  art, 
or  of  sums  of  money  for  their  purchase,  and 
the  proceedings  taken  to  carry  the  same  into 
effect,  may  be  deemed  and  taken  to  come  with- 
in the  provisions  of  the  several  acts  of  parlia- 
ment passed  for  the  prevention  of  lotteries, 
littlegoes,  and  unlawful  games,  whereby  the 
members,  subscribers,  or  contributors  of  such 
associations  as  aforesaid,  or  persons  acting 
under  their  authority  or  on  their  behalf,  may 
be  liable  or  subjected  to  certain  pains  and  pe- 
nalties imposed  by  law  on  persons  concerned 
in  lotteries,  littlegoes,  and  unlawful  games : 
And  whereas  it  is  expedient  that  all  members 
of  and  subscribers  and  contributors  to  such 
voluntary  associations  as  aforesaid^  and  all  per- 
sons acting  under  their  authority  or  on  their 
behalf,  so  long  only  as  their  proceedings  are 
carried  on  in  good  faith  for  the  encouragement 
of  the  fine  arts,  shall  be  discharged  and  pro- 
tected from  any  pains  and  penalties  to  which 
they  may  have  rendered  themselves  liable,  by 
reason  of  any  such  their  proceedings  as  afore- 
said :  Be  it  enacted  hj  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  That  all  such 
voluntary  associations  as  aforesaid,  now  consti- 
-  tuted,  or  which  may  hereafter  be  constituted 
according  to  the  provisions  herein-after  con- 
tained, shall  be  deemed  to  be  lawful  associa- 
tions ;  and  the  members  of  and  subscribers  and 
contributors  to  all  such  lawful  associations, 
and  all  persons  acting  under  their  authority  or 
on  their  behalf  for  the  purposes  aforesaid,  shall 
be  freed  and  discharged  from  all  pains  and  pe- 
nalties, suits,  prosecutions,  and  liabilities,  to 
which  by  law  they  would  be  liable  but  for  the 
passing  of  this  act,  as  being  concerned  in 
illegal  lotteries,  littlegoes,  or  unlawful  games, 
by  reason  of  anything  done  or  which  may  be 
done  by  them  or  any  of  them  in  furtherance  of 
the  allotment  or  aistribUtion,  by  scheme  or 
otherwise,  of  paintings,  drawings,  or  other 
works  of  art,  or  of  the  allotment  or  distribution 
of  sums  of  money  as  prizes  to  be  expended  for 
their  purchase :  Provided  always,  that  a  royal 
charter  or  charters  shall  have  been  first  ob- 
tained for  the  incorporation  of  any  such  associ- 
ation, or  provided  that  the  deed  of  partnership, 
or  other  mstrument  or  instruments  constituting 


such  association,  and  the  mks  and  regoktioBS 
relating  to  the  proceedings  of  such  assodaticm 
for  such  purposes  as  aforesaid,  shall  have  first 
been  submitted  to  the  consideration  and  be  ap- 
proved of  by  a  committee  of  her  Majesty's 
most  honourable  privy  council,  and  a  copy 
thereof  deposited  with  such  comnnttee;  and 
that  itshdl  be  expressed  in  everv  such  charter, 
deed,  or  instrument,  that  it  shall  be  lawful  for 
any  committee  of  her  Majesty's  pnyj  council 
to  whom  the  oonsideFation  ot  Art  Unioiis  shaD 
be  referred  by  her  Majesty,  whenever  it  ahaS 
appear  to  them  that  any  such  association  i^ 
perverted  from  the  purposes  of  this  act,  to  cer- 
tify the  fact  to  her  Majesty,  and  thereupon  it 
shall  be  lawful  for  her  Majesty  to  revoke  or 
annul  the  charter,  deed,  or  instrument  under 
which  the  association  so  ofiending  shall  have 
been  constituted ;  and  nothing  in  this  act  con- 
tained shall  be  deemed  to  apply  to  any  associa- 
tion whose  charter,  deed  of  partnership,  or 
other  instrument  constituting  the  same  shall 
have  been  so  revoked  or  annulled. 

2.  Indemnity  granted  6y  8  ^  9  Viet.  e.  57. 
tin  1st  August,  1846,  further  extended  to  1st 
Nov.,  1846. — And  whereas  an  act  was  passed 
in  the  seventh  and  eighth  years  of  her  present 
Majesty's  reign,  intituled  "  An  Act  to  mdem- 
nify  Persons  connected  with  Art  Unions,  and 
others,  against  certain  Penalties,"  which  act  was 
continued  by  another  act  passed  in  the  dghth 
and  ninth  years  of  her  present  Majestjr's  retgn, 
which  acts  only  applv  to  acts  done  before  the 
first  day  of  August  last  passed :  And  whereas 
it  is  expedient  that  the  said  indemnity  granted 
as  aforesaid  should  be  further  continued ;  be  it 
therefore  enacted,  That  the  indemnity  granted 
as  aforesaid  shall  be  extended  to  the  first  day 
of  November  in  the  present  year,  to  the  same 
effect  as  if  the  said  last-recited  act  had  in  place 
of  the  words  ''the  first  day  of  August,  one 
thousand  eight  hundred  and  forty-six,**  con- 
tained the  words  "the  first  day  of  November, 
one  thousand  eight  hundred  and  forty-six." 

3.  Act  may  be  amended,  ^-c. — ^And  be  it 
enacted.  That  this  act  may  be  amended  or  re- 
pealed by  any  act  to  be  passed  in  this 
of  parliament. 
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A  Treatise  an  the  Law  relating  io  PaiaU 
Privileges  for  the  sole  use  oflnvemHoms  ; 
and  the  Practice  of  obtaining  LjetUrs 
Patent  for  Intentions:  with  an  Jpptndijc 
of  Statutes^  Rules,  horms,  S^e.f  Sfe.  By 
W.  M.  HiNDMARGH,  EsQ.,  Barrister  at 
Law.  London:  Stevens  &  Norton. 
1846.     Pp.  807. 

Mr.  Hindmarch  observes  in  his  pre- 
face, that  the  improved  state  of  the  Jaw 
relating  to  patent  privileges,  and  the  great 
and  increasing  importance  of  the  subject 
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to  the  profession  and  the  pubHc,  seem  to 
demand  a  treatise  exhibiting  the  law  and 
practice  in  all  its  details  ;  and  with  the  view 
of  supplying  the  acknowledged  want  of 
such  a  treatise,  he  has  published  this  work. 
The  following  is  an  outline  of  its  con- 
tents:— 

1.  Introduction. 

2.  Of  the  grantor  of  a  patent,  and  the  power 
of  the  crown  to  grant  the  sole  use  of  inventions. 

3.  Of  the  grantee  of  a  patent  privilege,  or 
the  person  to  whom  the  sole  use  of  an  inven- 
tion may  be  granted. 

4.  Of  the  grant  of  a  privilege  in  an  inven- 
tion by  letters  patent,  and  the  construction  of 
it. 

5.  Of  the  nature  and  qualities  of  an  art  or 
invention,  which  may  be  made  the  subject  of  a 
patent  privilege. 

6.  Of  the  duration  of  the  privilege  granted 
by  a  patent  for  an  invention,  and  the  pro- 
longation of  it. 

7.  Of  the  spcification  of  an  invention  which 
is  made  the  subject  of  patent  privilege. 

I.  Of  the  confirmation  of  patents,  and  the 
alteration  and  amendment  of  patents,  specifics- 
cations,  and  enrolments. 

9.  Of  the  nature  of  the  right  or  property  of 
an  inventor  in  his  invention,  and  the  disposition 
of  it. 

10.  Of  the  remedies  for  patentees  and  for 
the  public  respectively. 

II.  Of  the  evidence  to  be  given  in  actions 
respecting  letters  patent. 

The  Appendix  contains— 

1.  Statutes,  rules,  and  tables  of  fees  and 
stamps. 

2.  Forms  and  entries. 

The  arrangement  of  the  materials,  al- 
ways of  importance  in  a  scientific  and  prac- 
tical book,  has  been  judiciously  managed ; 
and  we  think  Mr.  Hindmareh  has  ably 
treated  of  the  several  parts  of  his  subject. 

In  regaiti  to  the  proceedings  in  scire 
^fiicias  and  in  the  privy  council,  and  in  the 
practice  of  obtaining  patents,  entermg  dis- 
claimers, &c.,  Mr.  Hindmareh  expresses 
his  acknowledgments  to  the  officers  by 
whom  the  various  proceedings  are  con- 
ducted or  prepared,  for  their  assistance  in 
hiB  labours,  and  it  certainly  must  increase 
she  value  of  the  work  that  he  has  had  the 
advantage  of  the  corrections  made  by 
those  gentlemen,  to  whom  he  submitted  so 
much  of  the  treatise  as  relates  to  their  re- 
spective offices  or  departments,  and  he  in- 
forms us  that  he  has  not  stated  anything 
on  the  subject  of  practice  which  has  not 
been  approved  of  by  those  authorities. 

The  &rms  in  the  appendix  have  been 
prepared  with  care,  and,  with  very  few 
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exceptions,  we  understand,  have  been  ac- 
tually used  in  practice. 

Such  is  the  nature  and  scope  of  this 
work,  and  as  an  example  of  the  author's 
method,  we  shall  extract  his  introductory 
chapter,  which  will  be  found  particularly 
instructive  to  the  student,  and  afford  a 
useful  summary  to  others  : — 

"The  right  of  property  in  moveable  chattels 
was  recognised  in  the  earliest  periods,  and  is 
founded  on  the  law  of  nature.*  But  it  was 
very  diflTerent  with  respect  to  the  sole  right  to 
u8e  an  invention,  which  had  its  origin  in  an 
advanced  state  of  society,  and  not  until  after 
improvements  in  the  arts  had  made  considerable 
progress. 

"  It  has  often  been  asserted,  that  according  to 
the  principles  of  universal  equity,  an  inventor 
has  an  exclusive  property  in  his  invention. 
But  it  is  clear,  that  independent  of  positive 
law,  he  has  no  such  exclusive  property,  any 
longer  than  he  keeps  it  secret ;  for  no  one  who 
first  makes  any  discovery  can  thereby  acquire 
the  right  to  prevent  others  from  making  and 
using  the  same  discovery.  He  may,  if  he 
pleases,  conceal  his  discovery  from  the  world, 
out  the  moment  he  publishes  it,  he  abandons 
his  exclusive  property  in  it,  and  others  acquire 
a  right  to  use  the  invention  in  any  manner  they 
I)lease.  The  exclusive  right  to  use  an  inven- 
tion  after  it  is  published,  can  only  have  exist- 
ence therefore  by  virtue  of  some  positive  law, 
which  is  made  with  the  actual  or  implied  con- 
sent of  the  whole  community. 

"  Every  member  of  the  community  receives 
many  benefits  from  the  society  in  which  he 
lives,  and  he  is  therefore  bound,  by  every 
means  in  his  power,  to  advance  its  interests. 
And  it  seems  to  be  but  reasonable  that  he 
should  be  expected  to  promote  the  public  weal 
b^  putting  the  communitv  in  possession  of  any 
discovery  he  makes  whicn  may  be  for  the  pub- 
lic good.  But  invention  is  generally  the  result 
of  much  study  and  labour,  accompanied  with  a 
considerable  expenditure  of  time  and  money, 
and  few  persons  havj  the  requisite  ability  ana 
inclination,  without  the  hope  of  reward,  to 
search  for  improvements  in  the  arts  for  the 
benefit  of  the  public. 

**  The  whole  community  is  benefited  by  the 
promotion  of  the  useful  arts,  and  therefore,  it  is 
for  the  public  good  to  hold  out  the  promise  of 
rewards  to  the  inventors  of  new  and  useful  arts 
and  manufactures,  who  may  first  put  the  public 
in  possession  of  them. 

"  In  some  cases,  where  meritorious  inventors 
could  not  be  otherwise  adequately  rewarded^ 
sums  of  money  have  been  granted  to  them  out 
of  the  public  purse  y*  but  such  a  mode  of  re- 


*  See  Wollaston's  Religion  of  Nature,  s.  vi. ; 
Locke  on  Government,  b.  2,  c.  5 ;  2  Bl.  Com. 
cc.  1,  24,  25,  26,  and  the  authorities  there  re- 
ferred to. 

^  See  a  list  of  cases  in  Pari.  Rep,  on  Patents^ 
1829,  App.  p.  181. 
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eempenae,  it  i€  clear,  ceoM  not  be  generally 
ado|^. 

'*The  mode  of  rewarding  bventor^  vfadch 
hm  htea  adopted  in  this  axmtry,  seeme  te  be 
the  best  that  could  be  devised  :— it  is  bjr  grant- 
ing the  inventor  a  monopoly  in  his  invention  for 
a  limited  time.  It  is  true  that  by  such  a  grant 
cvenr  other  person  is  restrained  dining  the 
continuance  of  the  monopoly  from  using  the 
patent  invention*  even  if  he  makes  a  similar 
discovery  himself.  But  at  ^e  time  the  grant 
is  made,  it  is  by  no  means  certain  that  the  in- 
vention will  be  given  to  the  public,  ot  even 
made  by  any  other  person,  and  by  the  tempo- 
rary suspension  of  their  right,  the  people  ac- 
-  quire  the  certaintjr  of  being  able  to  use  the  in- 
vention at  the  expiration  of  the  monopoly.  The 
reward  which  an  inventor  thus  obtains,  will,  in 
geoeralt  be  in  proportion  to  the  benefit  which 
he  confers  upon  the  public,  for  the  greater  the 
utility  of  the  invention,  the  more  profitable  will 
it  be  to  the  grantee  of  the  monopoly. 

Speaking  of  such  a  grant.  Sir  Edward  Coke 
says,*  '  The  reason  wherefore  such  a  privilege 
is  good  in  law  is  because  the  inventor  bringeth 
to  and  for  the  commonwealth  a  new  manufac- 
ture by  his  invention,  costs,  and  charges,  and 
thefefore  it  is  reason  that  he  should  have  a 
privilege  for  his  reward  (and  the  encourage- 
ment of  others  in  the  like)  for  a  convenient 
time/ 

Utility  to  the  public  is,  in  fact,  the  consi- 
deration  for  every  grant  of  the  sole  use  of  an 
invention,  and  letters  patent,  containing  such 
grants,  always  state  the  public  good  to  be  the 
nootive  of  the  crown  in  making  the  grants.  It 
is  not  everything  invented,  therefore,  to  the  sole 
use  of  which  the  inventor  can  become  entitled, 
for  the  thing  itself  (although  perfectly  new) 
may  be  of  no  value  whatsoever  to  the  public. 
And  an  exclusive  right  vested  in  any  one  to 
use  a  thing,  which  at  the  time  it  is  given  or  of- 
fered to  the  public,  is  of  itself  of  no  value, 
might  prevent  others  from  bringing  forward 
useful  and  profitable  inventions,  h^  reason  of 
such  otherwise  useless  thing  forming  part  of 
their  inventions.  If  an  invention  is  useful  to 
the  inventor,  and  useless  to  the  public,  the  in 
ventor  does  not  suffer  any  injury  bv  having  no 
legal  right  to  the  exclusive  use  ot  it ;  for  no 
one  would  infringe  the  right  if  he  bad  it,  and 
the  legal  right  could  not  be  any  source  of  profit 
to  him ;  anji  if  he  should  fear  that  he  himself 
would  be  deprived  of  thct  right  to  use  his  in- 
vnHion  by  reason  of  its  being  included  in  a 
grant  to  some  other  person,  he  might  most  ef- 
fectually prevent  that  by  publishing  it  to  the 
world.  Still  less  will  the  inventor  be  injured 
for  want  of  such  an  exclusive  right  if  the  inven- 
tion is  of  no  utility  eitjher  to  himself  or  the 
public,  and  he  cannot  have  any  right  by  means 
of  his  useless  invention  to  anticipate  and  ap- 
propriate to  himsflf  aay  pari  of  the  profit  to 
•rise  from  the  subsequent  inveBtion  of  any 
omer  person  who  may  be  able  by  his  ingeauity 
to  confer  an  actual  benefit  upon  the  public. 

*  3  Inst.  184.  I 


"The  total  aliaenee  of  «tili^  lo  Ife  fal»fio 
in  any  invention  will  at  all  tiaaeig  UfeusfiHc* 
vitiate  a  giant  of  the  sde  uae  of  it;  bot  it  wS 
not  be  void  on  that  ground,  if  the  invenldoD 
was  of  any  utility  to  the  public,  ddiongli  audi 
ntiSty  may  be  very  smalh 

But  an  invention  may  happen  to  be  of  some 
use  to  the  public,  and  yet  it  may  be  so  tcilng 
or  frivolous  that  the  inconvenience  to  the  pid)- 
lic,  arising  from  the  grant  of  tiie  sole  use  of  it, 
wonld  not  be  adeqni^ely  compenaaHed  by  ^ 
benefit  which  the  public  would  receive  ffim.  't. 
The  law  has  deemed  it  right,  therefore,  ti»t 
mere  discovery  of  any  new  maoaiactBre  shall 
not  vest  the  sole  right  to  uae  it  in  the  iavcalor; 
but  that  in  order  to  become  etilitied .  to  aoeii  a 
sole  privilege,  he  must  obtain  «  grant  of  it  fnaa 
the  crown,  in  whom  the  law  has  vested  lbs 
power  (which  it  exercises  tftirooffh  it*  ntinasten) 
of  judging  not  only  whether  the  iniwatioB  is 
likely  to  be  of  so  much  utility  to  the  public  as 
to  render  the  making  of  the  grant  b  matter  of 
pnbUc  txpcdieney,  but  also  what  ^hvation  of 
privilege  (not  exceeding  fourteen- years)  lEhe  tc- 
vention  meritp. 

"  Accordingly* inventor*  are  neeer  mHtied  m 
of  right  to  letters  patent,  grantipg  them  the 
sole  use  of  their  inventions,  t»ut  they  oaiist  ob- 
tain them  from  the  crown  by  petitiofi,  and  st « 
maUer  offfrace  tmd favour,  and  tetters  psKnt 
always  express  that  the  grant  n  ao  aaade. 

*'  It  is  impossible  to  ascertain  with  entanty 
when  such  grants  of  the  sole  uae  of  inrealiena 
were  first  made  in  this  country,  biit  there  it 
reason  to  believe  that  this  prerogative  of  the 
crown  is  very  ancient. 

"  Thus  in  a  case  decided  in  the  reigD  of  Ed- 
ward the  Third,^it  is  said  diat  arts  and  adences 
which  are  for  the  public  good  are  greatly  fa- 
voured in  law,  and  the  king,  as  chief  guaraian 
of  the  common  weal,  has  power  and  authority 
by  his  prerogative  to  grant  many  privileges /or 
tie  Mke  qf  the  public  jfood,  altho«gh  ^fiaM 
facie  they  appear  to  be  clearly  agaiaat  oomaon 
right. 

*'  And  it  is  stated  at  the  end  of  the  report  of 
the  case  of  Darey  v.  Alten,  in  Sir  Francis 
Moore's  Reporti:,fthBtinthe  time  of  Edmtl 
III.,  some  alchyonsts  persuaded  tiieloni^  Ihst 
a  philosopher's  stone  might  be  nwde,  Am,  te 
king  granted  a  commisaon  to  two  fiyata  and 
two  aldermen  to  enquire  if  it  was  feaaiole,  adio 
certified  that  it  was,  and  that  the  king  granted 
to  the  two  aldermen  a  patent  of  privil^^,  that 
they  and  tbeir  assigns  should  nave  the  sole 
making  of  the  phHoeopher's  afoae. 

*'lVre  is  reason  to  hdieve  that  «ha  ymrtiix 
of  making  grants  of  tlie  sole  uae  of  m«BniiMa 
otiginated  in  England,  and  that  the  Ei^lMh 
system  of  rewarding  inventors  baa  aiaee  been 
copied  more  or  less  closely  by  akno«t  every 
European  power. 

^'It  is  quite  certain  that  in  Engluid  the 
crown  derives  its  power  to  grant  aueh  letters 
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pHteat  irom  iht  eoauntii  hm  iHdC  Init  m. 
smiaod^y  the  Btattoleof  M— opett—,  inh'tcfa 
wi]MejoaMietinnft4«eltt«toiaf  the  eon- 
■on  Imt  (Ml  4he  flsbgeet 

^  iMmfli^t  seems  that  t^  law  lus  at  M 
times  p^mntted  the  grant  of  nidi  Iknited  ■»- 
Dopolies  as  the  exclusive  right  %o  «Me  naar  in* 
ftatient,  jret  atknast  all  tiie  other  fcnaats  of 
■WBopeKes  by  tbeiCgawn  mere  eoiMraiyto  the 
ocanaoa  law,  aad  the  kgicAatuie  in  lanaer 
tiattsfiequeBltly  iaierfeved  loTefireH  ^am.* 

'^NolwhhaCMdiDg  ^le  illegittty  of  aU  na- 
Bopdiet  (eaeept  ihoseior  the  aale  nae  of  new 
inventions,)  they  were  very  frequently  granted 
hot  the  eontitiiial  «Deroach- 


meots  of  the  prerogfatMre  upon  the 
km>m  Ana  w<ay,  paitiodiarly  duiiaff  the  Feigns 
of  £Haahetii  and  Jaoaee  L,  led  at  last  to  the 
pasemg  af  «he  cekhvated  Statateof  MooopoUes 
10  the  3t«t  year  of  the  -nign  of  the  latter 
mooareh ;  by  which  the  cvawn  was  effectually 
restrained  from  making  aiioh  extra^n^gast  aud 
i^hgal'gnnla. 

"  it  is  by  that  atat«te  declared,  that  all  ano- 
nopolies  whatsoever  are  contrary  to  law,  and 
vmd;  with  aaaviog  however  of  kMers  patent 
and  gcaata  ^  the  sde  privilege  of  woi-king  or 
raahiDg4if  new  roanvifacturee  to  the  first  m- 
WDloia4heraof. 

"The  5  &  6  W.  4,  c.  «3,  the  2  &  3  Vict.  c. 
67,  and  7  &  «  Vict.  ^69,  are  the  only  other 
pohhc  general  acts  relating  to  patents  whaeh 
haveheen  passed  siofce  the  Statute  of  Mono- 
polies. These  etaiotea  pro^de  a  reasedy  lor 
many  of  the  defioiendee  of  Ae  .old  law.  . 

''For  many  years  after  the  passing  of  the 
f^tiite  of  Monopolies  thearts^nd  nanidaaturas 
continued  in  a  low<  state  in  this  country,  lew  of 
the  inventions  for  which  letters  patent  ^vere  ob- 
tained were  of  aay  indue,  and  the  demand  for 
novelties  bekig  very  limited,  no  x>i^  was 
tempted  to  infringe  the  rights  of  patentees. 
Oar  law  reports,  from  the  time  of  the  paaaing 
of  that  atatnte,  therefore,  untal  the  reign  4>f 
George  III.,  are  almost  entirely  silent  vespect- 
-iog  such  pfltent  privileges;  and  iodeed  the 
cme  i)(  Ed^eberry  v.  St^eme,  reported  in  the 
second  'volume  of  fiaU&eld's  fieposts^  is  id- 
most  the  only  case  to  be  found  elaiing  that 
period. 

"  The  fiirst  ease  of  importance  respecting  a 
patent  wsa  an  action  of  acwe/ecMu  hrought 
agoonat  Mr.  Arkwright,  to  repeal  hia  patent  for 
•ao  invention  of  certain  inatrnoKBteior  machines 
far  prBpainig  silk,  cotton,  iflaoc,  and  wool  for 
spinning,  whieh  was  tried  in  June,  1785.*^ 

^  About  ten  yeara-afterwaiads  the  impoitant 
r«l  £o«2^o»  «iM«  Wait  v.  JScaI/,^  and  tfom. 


himoer  v.  Ba^tkm  tmd  Wm,''  wave  teied,  in 
whieh  this  bnMh  of  our  kw  afsa  mndi  die- 
cussed,  and  many  ^ite  diffieuilw  and  ohite* 
rifiea  deared  ainqr- 

"Since  that  ^Msiod  the  number  of  eaiM0» va^ 
specting  letters  patent  has  gone  on  steadUyin* 
creaenig,  in  consequence  ^  whieh,  and  the 
magnitade  Qif  theinM-eats  eoncecBed  in  i^  the 
patent  law  of  this  countrv  has  becooie  of  tho 
graateat  impocfeanee  k>  the  coflMnmity,  moco 
particularly  thoae  €aigaged  in  trade  or  toann 
iiacturea. 

"  Thfere  is  now,  perhaps,  hardly  any.  part  4lf 
the  law  xekfing  to  |«tehts  which  has  not  haen 
made  the  anbjeot  of  judicial  inveeti^rtioB  mk 
determination ;  and  this  branch  of  onr  lawaa^r 
therefore  now  be  aaid  to  hawe  at  kat  -asBuned 
the  fonn  of  a  regiriar  syatem,  and  the  relai** 
r^htsof  tile  pu^  and  of  t»k<«tee8>  *»  """^^ 
as  thepcBMigativenf  the  cnwm,  to  have  been 
determined  with  at  least  a^ery  c<MisideiisUf 
d^ee  of  certdaty. 

"  There  is  yet,  however,  much  wmltng  Jo 
render i^ehnr  anythkiR  like  perfect;  bnt  tthe 
greater  part  of  tlie  defidencies  can  only  be  mipr 
plied  by  the  legislature.  Unfortunatdy  thtt:« 
IS  little  chance  of  the  required  remedies  bdag 
applied  at  present,  or  indeed  at  all,  whilst  narly^ 
atrtfe  eball  continue  to  occupy  ao  snodi  of  the 
time  and  attention  of  padiaaMBt*' 


^  See  Mac.  di,  c.^0 ;  9  Edw;.  IlL,  at.  1,  c, 
1 ;  Stat,  of  Cloaks,  25  Edw.  III.  c  2 ;  Bt9iati9im 
•ie  htofmHiU,  07  £dw.  III.  st.  2 ;  dS  Edw.  UI. 
c.ld,e.  3.;  31  £dw.  UL,  ,c.  10;  %  Bkfa.  JI. 
tt  1,  c.  1 ;  7  Hen.  VII.  c.  9.  mmI  12  Hen.  VII. 
<u«.  J  P.  447. 

^  See  n  report  ti  the  case  in  Daviea'a  Patent 
Cases,  p.  61.  i2lLlU.<«Qd^ 


REMARKABLE  FOREIGN  TMAIjS. 


CAftE  OF  I/ECCMHTB  FOR  TSKAflOM. 

We  auapended  until  the  Vacation,  the  coor 
tinuation  of  our  aeries  of  RemarkiAile  Foneign 
Trials,  and  now  select  that  of  LecomAe.  Thfe 
case  was  tried  at  Paris  in  the  Court  of  Peers  on 
the  4th  and  5th  June  lasL 

In  addition  to  the  peculiar  circumstances  «f 
the  case,  the  French  mode  of  proceeding  wHl 
naturally  attract  the  reader's  attentkm. 

Tkureda^i  Jane  4. 

The  flcmidrde  usudly  oconpied  by  the  ped- 
dent  aud  aecretaries  Idad  been  converted  infto<a 
•dotfk  and  a  gaUeiV  for  tlie  witneases,  the  mi- 
dent's  chdr  had  been  removed  to  the  ri|(ht  «f 
the  86midrcle,and  a  apaee  reserved  on  the  halt, 
opposite  the  preddeot,  for  M  Hebert,  the 
Att«mey-Generd,  and  his  aabstitnte,  M.&Ma- 

At  12  o'dock,  the  ChanoeUor  Baron  Pasonier 
and  the  tferaft^era  of  the  court  entered  the  hall, 
and  sboiily»fter»»rds  Lecomte  was  bnoi^t 
in  by  aix  gendamea  and  placed  between  tham 
in  .the  dodi.  Tbe  aecnaed  was  droased  in  ra 
bhieanrtont.  Heisamiddle-aiaed  man^xather 
atout,  and  his  coanlenance  denoted  lh&4psaMnt 
jfesajiatiao. 


»  9  T.  R.  Aft. 
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When  the  court  was  seated,  M.  Cauchy,  the 
secretary,  called  over  the  names  of  the  peers, 
ahotit  200  of  whom  were  present. 

The  President  afterwards  directed  Lecomte 
to  stand  up,  and  asked  his  name,  age,  profes- 
sion, &c. 

The  prisoner  repUed— "  My  name  is  Lecomte 
(Peter).  I  was  horn  at  Beaumont,  in  the  de- 
pisirtment  of  the  C6te  d'Or.  I  am  48  years  of 
age.  I  formerly  occupied  the  office  of  keeper- 
general  of  the  forces  of  Fontainhleau.  I  last 
resided  Rue  de  Colysee,  No.  3.  I  am  un- 
married. 

M.  Cauchy  then  read  the  hill  of  indictment, 
which  the  prisoner  appeared  to  listen  to  with 
considerahle  attention. 

M.  Cauchy  afterwards  called  out  the  names 
of  the  41  witnesses,  who  retired  from  the  hall, 
with  the  exception  of  Count  de  MontaUvet, 
who,  suffering  from  gout,  was  allowed  to  re- 
main, with  the  consent  of  Lecomte. 

The  President  then  proceeded  to  interrogate 
the  accused. 

Lecomte  admitted  that  he  had  fired  two  shots 
upon  the  king.  He  had,  he  said,  demanded 
the  grant  of  the  pension  he  was  entitled  to, 
after  sufferinjjr  many  injustices,  and,  instead  of 
acquiescing  m  his  demand,  M.  de  Montalivet 
gave  him  an  annual  relief,  which  was  onlv  to 
be  paid  him  during  the  king's  reign.  He  had 
vainly  expostulated  with  M.  de  Montalivet;  he 
wrote  twice  to  the  king  and  once  to  M.  Fain, 
his  secretarv.  The  latter  informed  him  that 
his  demand  nad  been  referred  to  the  Intendant- 
General  of  the  Civil  List,  which  he  regarded  as 
amvstification.  When  he  found  it  impossible 
1  obtain  justice,  he  vowed  vengeance  against 
the  king,  without  communicating  his  resolution 
to  any  body.  He  had  been  in  the  service  of 
the  House  of  Orleans  since  1829-  Lecomte 
then  stoted,  that  at  half-past  9  o'clock  in  the 
evening  of  the  15th  April,  he  left  for  Fontain- 
hleau, where  he  rrrived  at  5  o'clock  the  next 
morning,  and  immediately  proceeded  to  recon- 
noitre the  ground.  He  alighted  from  the  dili- 
gence at  the  hotel  de  TAigle  Noir,  followed  the 
road  of  the  Obelisoue,  and  repaired  by  the 
avenue  of  Avon,  to  the  rock.  He  intended  at 
first  to  place  himself  in  the  churchyard,  which 
looked  into  the  royal  park;  but,  having  changed 
his  resolution,  he  scaled  the  wall  of  the  Petit 
Parquet.  He  vainly  looked  out  for  a  ladder, 
and  was  in  the  act  of  piling  faggots  to  reach 
the  top  of  the  wall,  when  he  heard  the  noise  of 
a  carriage,  mounted  upon  them  as  well  as  he 
could,  and  the  king  passing  at  the  moment,  he 
fired  with  precipitation  two  shots  at  the  car- 
riage.  He  had  loaded  the  gun  in  the  Parquet. 
He  placed  some  shot  and  a  bullet  in  the  right 
barrel,  and  two  bullets  in  the  left  one.  Once 
in  the  forest,  he  had  not  returned  to  Fontain- 
hleau, because  he  was  well  known  in  the  town ; 
he  had  breakfasted  at  an  inn  near  Valvins,  and 
then  walked  back  to  the  parauet  at  Avon.  He 
had  concealed  his  gun  under  a  rock  in  the 
forest.  Being,  at  one  o'clock  in  the  afternoon 
of  the  15th,  on  the  Place  du  Carrousel,  he  had 
neard  three  servants  belonging  to  the  royal 


household  speak  of  the  departure  of  the  Idi^ 
for  Fontainhleau.  He  went  home,  made  hs 
preparations  to  depart  for  that  town,  and  not 
finding  a  seat  in  the  six  o'clock  train  he  engaged 
one  for  nine  o'clock.  The  doubW-bamOed 
gun  was  purchased  by  him  before  he  had  kft 
tne  king's  service. 

The  President  observed,  that  it  appeared  by 
the  books  of  the  gunsmith,  that  he  had  pur- 
chased it  on  the  6th  of  Mav,  1844,  that  is  four 
months  after  he  had  been  aismissed  the  king's 
service,  and  that  it  was  evidently  for  the  pur- 
pose of  committing  the  act  he  had  been  guilty 
of. 

Lecomte  maintained  that  he  had  purchased 
it  whilst  in  the  king's  service. 

Lecomte  then  entered  into  a  long  and  pis- 
sionate  eaeposi  of  his  grievances  against  the 
king,  and  having  been  asked  by  the  president 
if  he  had  an  accomplice,  replied,  that  the  in- 
justice he  had  suffered  had  alone  prompted  him 
to  conunit  the  attempt. 

The  President  aftarwards  questioned  him, 
respecting  the  meaning  he  attached  to  the  fol- 
lowing document  found  in  his  room : — **  He 
who  has  committed  the  act  is  as  brave  as  those 
who  calumniate  him.  In  his  resolutioa  he  only 
sought  success  without  heeding  the  danger  to 
which  he  exposed  himself.  If  he  chose  that 
spot  it  was  bv  divine  inspiration.  The  consola- 
tion of  his  noly  work  will  accompany  him  in 
the  grave." 

lecomte  said,  that  before  leaving  Paris  be 
had  paid  his  landlord,  and  told  him  that  be 
would,  perhaps,  return  on  the  next  dar.  His 
resolution  was  not  then  fixed.  As  to  nis  wiD, 
everybody  was  at  liberty  to  put  upon  it  the 
construction  they  pleased ;  out  he  declared 
that  he  had  not  been  influenced  by  any  person, 
and  that  he  acted  from  his  own  accord,  actuated 
only  by  the  sense  of  the  injustice  he  had  suf- 
fered. 

The  President  then  directed  Lecomte  to  si: 
down,  and  commenced  the  interrogatory  of  the 
witnesses. 

Count  de  Montaiivet,  the  first  witness  ex- 
amined, stated,  that  at  five  o'clock  p.  m.,  on  the 
16th  of  April  last,  being  seated  in  the  ckar-ib 
bancs  of  tne  king,  on  the  first  seat,  to  the  Idt 
of  his  majesty,  he  heard  at  a  short  distance  thf 
report  of  two  shots,  the  direction  of  which  he 
was  not  able  to  judge.  His  first  movament  vm 
to  look  at  the  king,  and  then  at  the  queen,  and 
the  persons  of  the  royal  familv.  At  that  mc- 
ment,  the  queen  showed  him  tne  wadding  of  a 
gun,  which  her  majesty  had  picked  up  between 
^e  king  and  him.  His  majesty,  with  the  great- 
est calmness,  told  the  postilions  who  appeared 
to  hesitate,  "  Go  on,  go  on,"  and  shortly  after- 
wards the  royal  party  re-entered  the  (»lacr. 
The  moment  the  king  had  alighted.  Count  de 
Montalivet  examined  the  char-h-bancs  with  the 
greatest  care,  and  perceived  In  the  roof  of  the 
carriage,  above  the  seat  the  king  had  occupied, 
a  certain  number  of  holes  made  by  bullets  or 
buck  shot.  The  wadding  he  had  deposited  ia 
the  hands  of  M.  Desaix,  king's  attorn^,  at 
Fontainhleau. 


Bemarkabk  Fhreiffn  Driak. 


M.  Hebert,  the  Attorney-General,  asked  M. 
de  Montalivet  if  the  king  had  not  visited  Fon- 
tainbleau  in  May,  1844  ? 

M.  de  Montalivet  replied,  that  his  majesty 
had  visited  Fontainbleau  in  that  month. 

M.  Hebert  next  inquired  if  the  king  was 
not  to  have  gone  to  that  residence  in  Novem- 
ber, 1845. 

M.  de  MotttaJwet  replied,  that  preparations 
had  been  made  in  October  for  that  journey, 
which,  however,  had  not  taken  place.  He 
afterwards  informed  the  court  of  the  motives 
that  induced  him  to  dismiss  Lecorate  from  the 
king's  service,  the  principal  of  which  was  his 
insolence  towards  his  superiors,  and  his  over- 
bearing tyranny  towards  his  inferiors. 

Lecomte,  who  had  listened  with  particular 


attention  to  that  part  of  M.  de  Montalivet's  i  fortunately  locked,  but  Millet  having  climbed 
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gon^  diearmed  and  arrested  him.  Lecomte 
offered  no  resistance,  and  appeared  surprised. 
Lieutenant  Deflandre  having  joined  him,  they 
secured  his  person,  and  found  in  his  pocket  a 
small  phial,  a  looking  glass,  and  some  powder 
and  bullets.  The  lieutenant  having  asked  one 
of  his  gendarmes,  named  Trantmann,  if  he  had 
not  seen  another  individual  running  awav, 
Lecomte  said  to  him,  "  You  know  me  well ; 
my  name  is  Lecomte.  I  am  alone.  I  played  a 
dangerous  game ;  I  have  lost.  The  shots  were 
fired  by  me." 

M.  Deflandre,  a  lieutenant  of  the  gen- 
darmerie, who  was  expecting  the  arrival  of  the 
king  at  the  Porte  Dor^.  Saw  Lecomte  lean- 
ing down  from  the  wall  after  he  had  fired.  He 
rode  to  the  gate  of  the  parquet,  which  was  un- 


talivet  himself  had  recommended  him  to  be  I  and  others  assisted  in  apprehending  the  assas- 
severe,  |  sin,  who  exclaimed.    "  I  am  taken,  it  was  I 

M.  Duvergier,  the  counsel  of  Lecomte,  asked         " 
M.  de  Montalivet  if  he  knew  an5'thing  against 
the  moral  character  of  his  client  in  the  dis- 
charge of  his  duties. 


M.  de  yiontalivet  replied,  that  no  complaint 
against  his  morality  had  ever  been  made  to 
him. 

Gonian,  the  second  witness,  a  piqueur,  was 
riding  at  some  distance  before  the  royal  car 


fired  upon  the  king.     You  know  me,  lieu- 
tenant, my  name  is  Lecomte." 

M.  de  Monicault,  Prefect  of  the  Department 
of  Seine  at  Mame,  was  seated  in  the  second 
carriage,  llie  moment  he  heard  the  explosion^ 
he  alighted,  and  having  satisfied  himself  that 
the  king,  queen,  and  princes  of  the  royal  family 
were  ssue,  ne  ran  in  tne  direction  the  assassin 
was  supposed  to  have  taken,  accompanied  by 


riage,  when,  on  reaching  close  to  the  wall  of  i  General  Prevost  and  Colonel  Berryer.  They 
the  Petit  Parquet,  he  heard  the  report  of  a  shot, '  had  proceeded  a  short  distance,  when  a  hussar 
and  on  turning  round,  he  saw  Captain  Brahaut,  I  apprised  them  of  his  arrest.  On  being  asked 
whose  horse  had  taken  fright,  close  by  him.  by  M.  Duvergier  if  he  had  heard  Lecomte  say 
His  first  thought  was  that  an  accident  had  j  on  his  way  to  the  prison,  "  The  king  is  not 
occurred,  and  that  one  of  the  captain's  pistols  wounded ;  so  much  the  better  for  him  :  he  is 
had  gone  off.  lie  rode  towards  the  carriage,  >  more  fortunate  than  I  am ;"  M.  de  Monicault 
when  he  heard  a  second  shot,  and  the  queen  '  replied  in  the  affirmative, 
cried  out  to  him  "  Gonian,  en  avant."  That  |  M.  Berryer,  colonel  of  the  Ist  regiment  of 
order  was  repeated  by  Milet  to  the  postilion, ,  hussars,  in  garrison  at  Fontainbleau,  gave  an 
Lecoute.  He  then  galloped  off,  followed  by  account  of  a  conversation  he  had  had  with 
Milet  and  several  officers  of  hussars,  and  hav-  !  Lecomte  after  his  arrest.  Lecomte  said,  that 
ing  opened  the  gate  of  the  parquet,  he  posted  having  vainly  remonstrated  with  the  adminis* 
himself  with  the  officers,  so  as  to  watch  all  the  tration  of  the  ciril  list,  he  had  applied  to  the 
avenues.  l^^^fi  personally.     Not  obtaining  redress,  he 

M.  Borel,  lieutenant  of  hussars,  the  third '  had  resolved  to  avenge  himself  npon  his  ma- 
witness,  accomj)anipd  the  king  in  his  prome-ljesty.  " I  have  missed  him,"  he  said ;  "people 
nade  through  the  forest,  on  the  6th  of  April, !  will  blame  me,  but  I  have  as  much  heart  as 
and  had  seen  the  individual  who  fired  upon  his  i  those  who  blame  me." 

majesty.  {     M.  Cante,  the  gunmaker  who  sold  the  gun, 

M.  Goumay,  captain  of  gendarmerie,  was  |  stated  that  when  Lecomte  presented  himself  in 
riding  behind  the  king's  carriage  at  the  mo-  I  his  establichment  he  tokl  him  he  had  been  ap- 
meot  when  Lecorate  nred  upon  his  majesty,  i  pointed  keeper. general  of  the  forest  of  Com- 
On  being  apprehended,  Lecomte  expldned,  I  piegne.  It  was  on  the  6th  of  May,  1844,  and 
"*  '   "  '    '    '  he  perfectly  recognised  the  gun  which  was 

placed  in  his  hands  as  the  one  he  had  sold. 
Lecomte  appeared  to  be  in  a  great  hurry.  The 
motive  he  alleged  for  purchasing  a  second  gun 
was,  that  the  one  he  possessed  was  too  long, 
and  that  he  wanted  a  shorter  one  as  more 
handy  for  his  service. 

Mademoiselle  Pauchet,  a  print-seller  on  the 
Place  du  Carrousel,  had  seen  the  accused  near 
her  shop,  on  the  15th  April,  looking  towards 
the  palace,  and  listening  to  the  conversation  of 
three  servants  of  the  king's  household,  from 
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. "  llie  kinff  is  not  wounded,  so  much  the  better 
for  him ;  he  is  more  fortunate  than  I  am." 

Milet,  vLfiqueur,  the  eighth  witness,  deposed 
that  he  was  riding  behind  the  roval  carriage 
when  the  shots  were  fired,  and  looking  up  he 
saw  a  man,  placed  on  the  other  side  of  the  wall, 
whose  head  was  covered  with  a  blouse,  and  the 
lower  part  of  the  face  concealed  by  a  handker- 
chief. He  rode  towards  the  spot,  stood  erect 
on  his  horse,  and  leaping  over  the  wall,  saw 
Lecomte  on  a  heap  of  faggots,  ready  to  scale 
the  wall,  when  he  rushed  upon  him,  seized  his 
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wkom  he  leftrned  tlxat  the  king  w^s  going,  to 
Fcoitainbleaa!. 

Uerowfi  one  of  those  servants,  noticed  an  in- 
dividual who  appeared  to  listen  to  their  conver- 
sation. The  king  was  just  leaving  at  the  mo- 
ment for  Fontaiiioleau. 

Liot,  administrator  of  the  Fontainbleaii  stage 
coach,  declared  that  Lecomte  had  engaged  a  seat 
in  hifl  cairiage  under  the  name  of  Lebrun^  on 
the  15th  Apnl  last. 

A  boy,  one  of  the  passengers  in  that  coach, 
was  next  examined,  and  recognised  the  accused. 

Madame  Bertant,  the  innkeeper  at  Velvins, 
at  whose  house  Lecomte  breakfketed  on  the 
morning  of  the  16th  April,  recollected  ihe  cir- 
cumstance. He  was  alone,  spoke  to  nobody, 
and  remained  about  an  hour  and  a  half  in  her 
house.  (Ob  being  asked  if  he  made  any  com- 
Ijlahit.)  "He  did,"  replied  the  witness,  "he 
comnlained  of  my  wine." 

M.  VigorelU,  an  inhabitant  of  Fontainbleau, 
met  Lecomte  in  the  forest,  but  was  not  present 
when  he  fired  upon  the  king. 

A  sergeant  or  hussars,  next  examined,  stated 
haidng  seen  Lecomte  in  town,  with  another  in- 
dividiial,  just  as  the  king  drove  out  from  the 
chateau. 

A  soldier  of  the  same  regiment  confirmed 
that  statement,  the  correctness  of  which  was 
contested  by  Lecomte,  for  the  very  good  reason 
that  he  was  interested,  in  not  being  seen  at 
Fbntkinbleau. 

Sbveral  other  witnesses  were  afterwards  ex- 
amined, whose  evidence  threw  no  light  on  the 
aflfair. 

Cfard,  an  upholsterer  at  Fontainbleau,  who 
had  served'  with  l4e(romte  in  the  chasseurs  of 
the  royal  guard,  mentioned  several  acts  of  bru- 
tality committed  by  the  accused,  during  the 
campaign  of  1823. 

Marrier  de  BoiB  d'Hyver,  Legritl,  and  Sa^ 
iff^lft,  inspectors  of  the  forest,  bore  testimony  to 
the  zeal  and  good  conduct  of  Lecomte  whilst  he 
served  under  their  orders. 

/Wi%,  Jme  5. 

At  12  o,clock  Lecomte  was  brought  in  by  six 
gendarmes,  and  shortly  afterwards  the  chancel- 
for  and  the  members  of  the  court  entered  the 
hair.  M.  Hebert,  the  Attorney-General,  and 
M.  Duvergier,  the  counsel  of  the  accused, 
JJtte  next,  and  the  court  being  seated,  Mr. 
Cauchy,  the  Recorder,  called  over  the  names  of 
chepeers. 

^  When  he  had  concluded,  the  President  in- 
vited- the  Attomey-Genend  to  develope  his 
accusation. 

M.  Hebert  said,  that  his  task  was  easy  in 
presence  of  an  accused  who  confessed  his 
cnme.  Since  his  arrest,  Lecomte  had  sedu- 
lously endeavoured  to  impress  on  the  minds  of 
the  maffistratcs  that  it  had  not  been  inspired  by 
any  political  resentment,  and  the  minute  in- 
FcatijBfation  which  had  been  instituted  into  all 
the  circumstances  of  the  case  had  not  elicited 
aqr  proof  to  show  that  the  accused  had  been 
gwuwced  by  political  motives.  The  Attorney- 
wnerai  then  proceeded  to  contend  that  the 


crime  had  been  long  premeditated  by  the  assas- 
sin.   On  the  15th  January,  1844,  he  had  ten- 
dered his  resicnation,  which  was  accepted  on 
the  26th  of  that  month.    Oh  the  15th  Feb- 
ruary he  ceased  his  functions;    he  sold  kis 
horse  in  April',  and  on  the  6lh  of  May  he  came 
in  from  Fontainbleau  to  purchase  the  double- 
barrelled  gun  which  he  had  subsequently  used 
for  the  commission  of  his  crime.     In  the  even- 
ing he  returned  to  Fontainbleau,  where  his  ab- 
sence had  not  even  been  remarked.     WTiat  Ti-as 
his  intention  in  purchasing  that  gun  ?    It  was 
because  he  had  heard  that  the  king  a^tis  to  ar- 
rive at  Fontainbleau  on  the  following  day,  and 
that  he  already  meditated  his  assasrinalion.  It 
is  to  bs  supposed  that  no  opportunity  offered 
itself  to  him  to  execute  that  resolution.    Le- 
comte shortly  afterwards  left  Fontainbleau  and 
took  up  his  residence  in   Paris,   but  in  the 
autumn  of  1845  he  again  repaired  to  that  lowr, 
where  he  was  seen  by  several  persons,  because 
no  doubt  he  was  informed  of  the  king's  inten- 
tion to  spend  a  week  in  that  rayal  residence- 
M.  Hebert  maintained  that  Lecomte  evidently 
contemplated  to  assassinate  the  king  at  that 
period,  and  that  no  credit  should  be  attached 
to  his  allegation  that  the  first  idea  of  that  cnine 
had  originated  in  his  mind  two  or  three  months 
previous  to  its  commission.     M.  Hebert  then 
proceeded  to  examine  the  grievances  of  Le- 
comte acainst  the  administration  of  the  ci\-i] 
list,  read  the  letters  he  had  written  to  the  con- 
servator of  the  forests  of  the  crown,  theintend- 
ant  of  the  civil  list,  and  to   the   king,  and 
showed  that  the  ill-treatment  he  complained  of 
was  merely  imaginary.    The  silence  of  the  ad- 
ministration, the  alleged  disdain  evinced  bj  it 
with  regard  to  his  claims,  and  to  the  demand 
of  the  capitalization  of  his  pension,  which  he 
knew  could  not  be  accorded,  did  not  exist  on  the 
6th  of  Rfay,  1844,  when  he  purchased  a  gun  to 
kill  the  king.    At  that  time  he  had  not  written 
to  his  majesty.     M.  Hebert  then  entered  into 
a  variety  of  otner  considerations  to  demonstrate 
the  premeditation  on  the    part  of  Lecomtf. 
Reports  had  been  circulated  some  days  prerioo* 
to  the  attempt  that  the  king  bad  been  murdered. 
The  investigations,  wher^rer  those  TumooR 
had  been  current,  had  convinced  the  instnici- 
ing  magistrates  that  they  had  no  connexton 
whatever  with  the  crime,  and  that  Lecomte 
alone  was  guilty.    The  Attorney-General  then 
presented  a  requisitory  to  the  court  to  the  effect 
of  declaring  Lecomte  culpable  of  an  attempt 
against  the  king's  life,  and  condemning  him  to 
death. 

M.  Dutergier  next  rose  to  nreaeot  the  dl- 
fence  of  Lecomte.  He  might,  he  said,  coofine 
himself  to  implore  the  mercy  of  the  conrt  in 
his  favour,  but  he  had  other  conadtn^ttons  to 
advise.  He  had  studied  the  character  of  Le- 
comte in  the  long  conference  fie  had  "bad  widx 
him,  and  he  rested  convinced,  that  at  the  mo- 
ment he  committed  the  crime,  He  was  not  in 
the  full  enjoyment  of  his  feculties.  He  then 
recounted  the  militarr  life  of  the  accused, 
which  must  have  been  hiifirhlv  honourable,  since 
he  had  been  decorated  witn  the  ordfasr  of  the 
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MoBii  of  H«mMir.  la  tlie  diBckufrfr  of  li» 
^oAies^^riMlflt  in  the  eemoe  of  the  cinl  list,  he 
had  bees  eoiwtaiitlf  remarked  for  his  leal  and 
good  eondacl.  H«  had  resigned  hb  functione 
btome  ha  had  coniideord  himself  aggrieved. 
His  Tesendaent  alone  had  blinded  him,  and,  as 
he  dedarad  hionel^  he  had  not  been  influenced 
by  bod  advisorv  or  aceompjlices.  Lecomte  had 
nenrbelonged  toaaypanicniarpoltticai  party. 
Tke  onmer  of  the  eircidatmg  library  wiiich  he 
Ireqaemcd^  dedaced  that  the  oidy  journal  he 
read  was  the  Peiit99  Agiches^wad  the  motive  id 
liis  preference  for  that  jonmal  waB»  that  he  ex- 
pected to  find  in  it  a  situation*  He  saw,  that 
in  order  to  obtain  an  honourable  situation,  a 
certain  sum  was  required  as  a  security,  and  this 
had  been  his  reason  for  demanding  tne  capital- 
itelaon  of  hie  pension.  M.  Duvergicr  then 
undertook  to  pisove,  that  Lecomte  could  not 
hare  contemplated  the  murder  of  the  king  as 
far  back  as  MaT>  1S44,  or  October,  1845,  and 
to  substantiate  his  opinion  he  read  the  letters 
he  had  written  to  his  majesty  since  that  period, 
and  whieh  were  full  of  expressions  of  respect 
and  aftction.  Reverting  to  his  military  career, 
be  read  a  mtmher  of  deciimenta,  describing 
him  ao  a  jjpood  and  brave  soldier.  The  colonel 
of  the  regiment  of  chasseurs  of  the  royal  guard, 
in  which  he  had  served,  had  addressed  to  him 
(M.  Dnvergier)  a  eertifieate  h^ly  honourable 
to  hb  client.  At  the  battle  of  Carolina  he  had 
90  diattnguished  himself,  taking  prisoner  a  su-^ 
perior  officer  of  the  Spanish  cavdry,  and  hav- 
ing been  allowed  five  crosses  of  the  Legion  of 
Honour  lor  hia  regiment,  he  did  not  hesitate  to 
bestow  one  on  Lecomte.  In  Greece  he  had 
similarly  distinguished  himself*  On  one  oo- 
caaion,  the  corps  to  which  he  bek>nged  having 
been  obliged  to  retrograde,  Lecomte,  then 
aide-de-camp  of  general  Churcli,  being  sta- 
tioned at  the  rear-guard,  saw  a  young  English 
olficer  on  the  point  of  failing  into  the  hands  of 
the  Turks.  He  gave  spur  to  his  hone,,  charged 
the  enemy,  and  was  fortunate  enough  to  rescue 
tivs  ofijker  from  their  hands.  I^omte  had 
fonKht  several  duels,  in  every  one  of  which  he 
bad  behaved  with  the  greatest  generositv,  re- 
ceiriilff  the  fiie  of  his  opponent  and  discharg- 
ing hia  pistol  in  the  air.  When  in  the  service 
of  the  adnunistration  of  the  civil  list,  he  had 
<ieperted  himself  with  zeal,  honour,  and  irre- 
firaacbable  probity,  according  to  the  statement 
of  all  hb  superiors.  M.  Durergier  then  read 
a  letter  which  Lecomte  wrote  in  «january>  1835, 
ta  hie  sitter,  on  the  occasion  of  the  death  of  hb 
mother,  and  which  breathed  the  utmost  tender- 
nemm  for  hb  parent*  M,  Duvergbr  contended, 
tUt  Lecomte  was  to  the  present  hour  intimately 
4;onvinced  of  having  been  the  victim  of  an  un- 
pardoiiabie  Injustice.  It  was  a  real  mono- 
oHmia,  a  mental  aberration,  a  fixed  idea.  Bor- 
roiring  aa  expnasion  of  Sir  Robert  Peel,  he 
dedand  Lecomte  to  labour  under  a  morbid 
vanity.  He  tiien  explained  what  would  be  the 
oomaeparsiied  in  ^gland  with  respect  to  his 
clieat;  and  stated,  that  when  an  attempt  di- 
rected agmat  the  person  of  the  sovereign  was 
sot  hnpired  by  poMtical  paasions,  the  culprit 


was  only  sentenced  to  transportation.    Of  the 

three  indhndnals  lately  tried  in  Englana  for  a 
sinular  erime,  not  one  had  been  convicted  of 
high  treason.  In  conclusion,  M.  Duver^er 
repeated  his  conviction,  that  hb  cUent  did  not 
enjoy  the  use  of  hb  faculties,  that  hb  will  was 
not  free  attiie  moment  he  committed  hb  ciime,. 
and  implored  in  hb  favour  the  conunberation 
and.  clemency  of  the  court 

M.  Helferi,  tiie  Attcwneyi-General,  haviMr 
rben,  said  that  he  should  not  have  again  ad<- 
dressed  the  court,  if  the  counsel  of  the  accused 
had  confined  himself  to  recommend  him  to  the 
commiseration  of  his  judges,  but  he  combated 
the  plea  of  insanity  aa  completely  mbplaced.- 

M,  Duoergier  replied  in  a  few  words,  and  the 
aecused  having  d«!clared  that  he  had  nothing 
to  add  to  hb  defence,  the  president  announced 
the  close  of  the  triaL  Lecomte  was  then  re- 
moved from  the  dock,  and  the  public  gallenea 
were  cbared  at  half-past  three  o'ck>ck.  At 
four,  the  court  was  to  meet  again  to  de- 
libmte.  _,, 

A  few  minutes  be£ora  six  o'clock  tiie  Chan- 
cellor and  Peers  re-entered  the  court.  The 
doors  were  again  opened  to  the  public,  but  tlw 
tribune  of  the  joumalbte  was  alone  filted. 
The  prisoner's  counsel,  M.  Duvergier,  was  m 
court,  the  accused  (according  to  the  custom  of 
the  coittt)  not  being  present.  In  the  midst  of 
a  profound  sibnce  «»  Chancellor  then  read 
the  sentence  of  the  court,  which  was  as  fol-r 
lows: —  _  - 

"  Whereas  Pierre  Lecomte,  a  guard-ffcneral 
of  the  forest  of  Fontainbleau,  was  guilty,  on 
the  16th  of  April  laat,  of  an  attempt  on  the 
king's  person  and  life,  by  the  use  of  a  fire-arm : 
"  The  court,  in  virtue  of  the  articles  86,  &^ 
and  302  of  the  Penal  Code,  condemns  the  said 
Pierre  Lecomte  to  the  punbhment  applied  to 
parricides.  The  sentence  of  the  court  there- 
fore is,  that  tiie  prisoner  shall  be  taken  to  the 
place  of  execution  in  his  shirt,  and  barefooted ; 
and  there,  hb  head  covered  witii  a  blade  veU, 
he  sliaU  remain  exposed  on  the  scaffold  while 
aAii#«eri«ads  to  the  people  the  sentence  of 
the  court,  and  he  shall  immediately  afterwards 
be  beheaded." 
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JOHN  THOTTBR  BROCtBTt,  #.8*  A. 

Wb  are  glad  of  an  opportunity  to  mark  out 
respect  for  thb  learned  and  estimable  member  of 
the  larger  branch  of  the  profession,  and  aic 
indebted  for  the  following  Memoh'  to  Mr.  Job* 
Fenwick,  of  Newcastie-upon-Tyne. 

"The  life  of  a  country  solicitor,  engaged 
from  '  morn  to  dewy  eve '  m  the  round  of  pro- 
fessional  duties,  does  not  ordinarily  afford 
those  incidenu  which  render  biography  enter- 
teittingand  instructive.  And  yet,  we  not  utt- 
frequentiy  see,  in  the  faculty  of  the  law,  men 
with  minds  so  constituted  that,  m  the  mort 
pressing  engagemente,  they  can  find  ease  and 
relaxatbn  in  the  simple  change  of  study,  and 
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grasp  iotelHgenee  on  sublecto  wfaieh,  to  an  or- 
oinanr  obsenrer,  seem  alien  to  what  has  not 
inaptly  been  termed  'a  legalmind.'  Mr.  Brockett 
was  emphatically  a  lawyer — a  diligent  and  pain- 
fol  Btndent  of  the  law — of  great  and  extensile 
practice  in  it— and  yet,  as  matters  of  amuse- 
ment  and  relaxation,  he  grappled,  but  always 
with  the  hand  of  a  master,  with  general  litera- 
ture, antiqnities,  and  lexicography — he  brought 
numismatics  under  searching  criticism — he 
sounded  the  depths  of  constitutional  learning, 
and  displayed  an  acquaintance  with  political 
science,  which,  in  another  walk  of  life,  would 
have  led  to  distinction. 

"Mr.  Brockett  was  the  eldest  son  of  the 
late  Mr.  John  Brockett,  formerly  of  Witton 
Gilbert,  and  afterwards,  for  a  long  series  of 
years,  the  Deputy  Prothonotary  of  the  local 
Courts  of  Record  of  Newcastle-upon-Tyne. 
On  the  family  removing  to  Gateshead,  which 
town  was  conveniently  situated  for  the  elder 
Mr.  Brockett's  residence,  young  Brockett  was 
placed  under  the  care  of  the  Rev.  William 
Turner;  then  the  preceptor  of  a  limited  number 
of  young  gentlemen.  His  proficiency  under 
this  admirable  teacher  was. most  gratifying, 
and  laid  the  foundation  of  a  warm  friendship 
between  the  master  and  the  pupil,  which  closed 
only  at  death.  The  elder  Mr.  Brockett  was  a 
profound  mathematician,  and  when  his  son 
was  not  engaged  with  Mr.  Turner,  he  had  him 
tinder  his  own  care  in  the  Prothonotary's  Office, 
studying  with  closeness  and  intense  application, 
the  most  exact  of  human  sciences. 

"When  the  younger  Mr.  Brockett  reached 
the  proper  age,  he  selected  the  law  as  the  oh- 
ject  of  his  pursuit,  and  was  placed  in  the  office 
of  the  late  Mr.  Carr,  where  he  remained  for  a 
year  or  two,  and  then  removed  to  the  chambers 
of  Messrs.  Clayton  &  Brumell,  ^t  that  time 
the  principal  solicitors  in  the  North  of  England* 
I  had  been  acouainted  with  Mr.  Brockett  since 
March,  1802,  but  it  was  not  until  he  became  a 
clerk  to  Mr.  Carr,  that  a  close  intimacy  was 
formed  between  us.  The  law,  till  then,  had 
been  a  dry  and  barren  field  to  me,  and  I  had 
determined  on  forsaking  it  the  moment  I  could 
have  my  articles  cancelled.  My  friend  sug- 
gested the  propriety  of  our  meeting  on  an 
evening  in  every  week,  after  the  labours  of  the 
day,  and  discoursing  on  law  subjects  only. 
We  did  so;  we  read —we  disputed— we  pre- 
pared pleadings,  briefs,  and  assurances  in  sup- 
posed cases,  the  consequence  of  which  was, 
the  imparting  of  a  taste  for  forensic  subjects, 
and  an  impulse  in  the  acquisition  of  legal 
knowledge,  of  which  I  yet  feel  the  force,  and 
experience  the  advantage.  I  have  often  seen 
Mr.  B.  at  those  meetmgs,  wield  the  golden 
metwand  of  the  law  with  admirable  precision, 
and  anticipate  the  status  he  was  aftenvards  to 
take. 

"  Afler  Mr.  Brockett  had  served  his  aiticlcs, 
he  became  managinjj  clerk  to  Mr.  Donkin, 
who  was  then  rising  mto  great  eminence  as  a 
solicitor.  Having  spent  a  short  time  with  Mr, 
««!?*,!^  ^^  "^l  admitted  an  attorney,  an<f 
practised  as  such  for  many  yeara  in  Newcastle,  i 


with  distingQiahed  abifity  and  focceti.  Inthe 
early  part  of  his  profieasioQal  career,  he  wm  ex- 
tensively empbyed  as  an  advocate  in  the 
Mayor's  and  Sheriff's  Coorts  of  Newcaskk, 
then  under  ^  able  presidency  of  the  greatest 
of  provincial  kmyera,  the  late  Mr.  Hopper 
Wiltiamson,  and  dealiog  with  pleas,  gcncnSj 
cognizable  only  in  Westminster  H^L  la  the 
management  of  his  causes,  Mr.  B.  displayed 
that  tact  and  discriminating  judgment,  aided  bj 
a  manly  and  impressive  eloquence,  wbick,  bad 
he  been  called  to  the  bar,  woold  have  aecme^ 
to  him  the  honoura  of  the  noble  proSeBsion  to 
which  he  belonged ;  but  the  tarn  of  his  miad 
was  to  tenures  and  conveyancing,  and  ia  bodi 
of  those  branches  of  recondite  learmng  he  ei- 
celled.  No  man  coold  read  an  abstract  irith  t 
clearer  head,  or  with  a  sounder  jodgment  dum 
Mr.  Brockett;  and  the  conveyances  whidi 
iowed  from  his  pen,  displayed  a  beanty,  i 
compactness,  and  a  harmony  of  parts,  most  de- 
lightful to  the  student  of  the  FornudaTe  Am^ 
eanttm.  But  his  highest  paise  as  a  professional 
man  is,  that  his  practice  was  marked  by  the 
strictest  integrity  and  liberality,  and  that  his 
numerous  friends  with  implicit  confidence 
committed  their  eoneems  to  bis  gwdance  and 
direction. 

*'  When  a  very  young  man,  Mr.  Brockett 
took  an  active  part  in  the  aflhirs  ai  the  Literary 
and  Philosophical  Societv  of  Newcasde,  and  in 
the  various  discussions  tnat  took  place  at  the 
meetings  of  that  body.  The  society  soon  ap* 
preciated  his  attainments,  and  placed  hia,  first 
on  iu  committee  of  management,  and  ihetk  in 
the  office  of  secretary,  which  situation  he  held 
until  his  death. 

"  Mr.  Brockett's  passion  for  antiquitios  va9 
excited  by  a  friend  presenting  him  ^th  soose 
duplicate  coins,  and  he  became,  in  oonseqneaee, 
a  member  of  the  local  Society  of  Antiquaries, 
almost,  if  not  quite,  from  its  v«r3r  coomience- 
ment,  and  for  many  yeara  previously  to  his 
death,  a  member  of  the  council  of  that  body, 
and  one  of  the  most  intelligent  and  best  in- 
formed of  the  gentlemen  who  assembled  at  the 
meetings  of  the  society. 

"Mr.  Dibdin,  in  his  *  Northern  Tbur,'  reiy 
justly  states  that  Mr.  Brockett  *  may  be  consi- 
dered the  father  of  the  T^popnphioai  Sodeiw 
established  at  Newcastle:  His  ifiafs  cm  tie 
propriety  of  estabUskinff^  such  a  society  having 
appeared  in  1818  : — a  short  tract  of  six  pi^pea.' 
But  he  was  not  onljr  the  father  of  that  aocieiy, 
but  one  of  the  principal  contributors  to  the 
splendid  series  of  tracts  issued  from  its  press— 
a  series  which  has  raised  the  typogra|>liical 
character  of  the  town,  to  a  first -rate  eminence 
in  the  republic  of  lettera. 

"  He  translated  and  published,  in  connection 
with  this  society,  Beauvais'  celebrated  *  Sasay 
on  the  Means  of  distinguishing  Antaqoe  from 
Counterfeit  Coins  and  Medals,'*  to  which  he 
added  many  important  notes  and  iUnstratioas* 
Mr.  Martin,  in  his  Bibliographicad  Catakttae 
of  privately-printed  Books,  has  enumerated  Uiis 
and  several  othera  of  Mr.  B.'s  beautiful  pro* 
ductions.     But  the  works  by  whidi  be  was 
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moct  distiDguithedy  are  his  '  Eoqniiy  into  the 
Qiie«tioD,  Wnether  the  freeholden  of  Newcastle- 
upon-Tyne  are  entitled  to  vote  for  Members  of 
Parliainent  for  the  county  of  Northumberland/ 
and  his  'Glossary  of  North  Country  Words.' 
The  fint  of  those  publications,  replete  with 
constitutional  and  antiquarian  lore,  received 
the  high  commendations  of  Mr.  Hopper  Wil- 
liamson and  other  lawvers,  and  the  latter  is  ap- 
preciated wherever  the  English  lan^age  is 
tcnowii*  Mr.  B.  had,  at  the  time  of  hie  death. 
Blade  considerable  preparations  for  a  third 
edition  of  the  glossary,  and  his  only  surviving 
eon  Mr.  William  Edward  Brockett,  with  filial 
jriety  for  the  memory  of  his  lamented  father, 
and  to  satisfy  the  demand  of  the  public  for  a 
new  edition  of  the  work,  has  brought  the  pre- 
sent edition  through  the  press,  availing  himself 
of  the  kindly  literary  aid  of  Sir  Cuthbert 
Sharpe ;  George  Taylor,  Esq.,  of  Witton-le- 
Wear ;  Francis  Mewbum,  Esq.,  of  Darlington ; 
the  Rev.  Dr.  Darnell,  of  Stannope ;  Mr.  John 
Turner,  of  Newcastle,  and  other  respected 
friends  of  his  late  father,  who  have  taken  a 
li^'^ly  interest  in  making  the  work  as  perfect  as 
-poamble,  ■  But  the  general  diffusion  of  educa- 
tion lends  to  make  the  English  nation  '  of  one 
language  and  of  one  speech;'  and  the  time 
seems  not  to  be  far  distant  when  the  north 
country  words,  which  Mr.  Brockett  has  col- 
lected with  so  much  care,  will,  in  the  strictest 
sense  of  the  teim,  be  Archaisons  even  in  Nor- 
thumberland. 

"The  health  of  Mr.  Brockett,  for  the  last 
twenty-fire  years  of  his  life,  was  such  as  to 
predude  his  going  much  into  company,  but  he 
spent  such  portions  of  his  time  as  be  could 
spare  from  the  laborious  duties  of  his  profes- 
sion, in  those  literary  and  scientific  pursuits  for 
which  he  had  so  very  refined  a  taste  and 
ability.  He  formed  a  splendid  cabinet  of  coins 
and  medals,  which,  after  a  sale  in  June,  1823, 
of  ten  days'  continuance,  by  Mr.  Sotheby,  of 
London,  realised  1,760/.  I3«.6cf.  His  library 
of  scarce  and  curious  books  in  the  December 
following,  was  sold  by  the  same  gentleman. 
The  sale  continued  fourteen  days  and  realized 
4,360/.  Mr.  Brockett  had  a  small  collection  of 
prints  and  portraits,  which  was.  with  that  of 
the  late  Dr.  Whittaker,  the  historian,  sold  by 
Mr.  Sotheby,  in  January,  1824,  and  realised 
60/.  3s.  6c/.  A  catalogue  of  the  books,  with  the 
prices  realized,  was  published,  and  is  still  re- 
ferred to,  as  an  authority  for  the  value  of  the 
works  comprised  in  it.*  At  those  sales  Mr. 
Brockett  had  the  gratification  of  seeing  the 
most  gifted  men  of  the  day  in  competition  for 


•  "The  late  Eari  of  Durham,  then  John 
George  Lambton,  Esq.,  purchased  some  of  the 
brightest  gems  in  the  collection,  llie  follow- 
ing is  a  Ibt  of  them,  with  the  prices  at  which 
they  were  sold;  They  now  constitute  part  of 
the  librarv  of  Lambton  Castle : — 

Allan  Tracts,  Darlington  (Collection  of,) 
52/.  10». 

Edmonston's  Baronagium  Genealogicum,  6 
vols.,  17/.  17*. 


the  beautiful  works  which  he  had  displayed  so 
much  judgment  in  collecting.  But  he  was  not 
a  bare  collector.  He  knew  the  value  of  his 
books,  in  the  intelligence  and  wisdom  treasured 
in  their  pages,  and  the  uses  of  his  coins  and 
medals,  for  the  iUustration  and  confirmation  of 
history. 

"  Immediately  after  those  sales,  Mr.  Brockett 
started  de  novo  in  his  favourite  pursuit  of  col- 
lecting. And  he  made  such  rapid  progress  in 
this  delightful  Work,  that  when  Dr.  Dibdin 
visited  him  in  1837,  the  learned  author  of' the 
Bibliographical  Decameron,  seems  to  have 
been  astonished  at  what  he  saw  and  heard  at 
Mr.  Brockett's  house.  The  greatest  of  Biblio- 
manists  thus  expresses  himself :  '  In  fact,  the 
zeal,  activity,  and  anxiety  of  my  friend  in  all 
matters  relating  to  the  literary,  scientific,  and 
antiquarian  welfare  of  his  native  [adopted  | 
town,  have  no  limits  and  know  no  diminution. 
They  rise  up  and  lie  down  with  him.  One 
thing  particularly  struck  me,  in  his  closely- 
wedged  miscellaneous  collection — the  choice 
and  nicety  of  each  article :— A  golden  Nero,  or 
a  first  Walton's  Angler,  was  as  well  nigh  per- 
fect as  it  might  be ;  and  his  Horsley  was  only 
equalled  by  his  Hock,'  In  another  part  of  his 
book,  Mr.  Dibdin  gives  the  reader  the  follow- 
ing graphic  sketch  of  his  visits  to  Mr» 
Brockett  :—-*  More  than  once  or  twice  was  the 
hospitable  table  of  my  friend,  John  Trotter 
Brockett,  Esq.,  spread  to  receive  me.  He  lives 
comparatively  in  a  nut-shell — but  what  a 
kernel!  Pictures,  books,  curiosities,  medals, 
coins— of  precious  value— bespeak  bis  discri- 
I  minating  eye  and  his  liberal  heart.  You  may 
revel  here  from  sunrise  to  sunset,  and  fancy  the 
domains  interminable.  Do  not  suppose  that  a 
stated  room  or  rooms  are  onljr  appropriated  to 
his  haka  ;  they  are  *  up-stairs,  down-slaixs, 
and  in  my  lady's  chamber.'    They  spread  all 


Gardner's  England's  Grievance,  1655,  20/. 

7s,6d.  ,  ,,     .    /^  « 

Gariand's  (Riffht  Choice  and  Merne  Collec- 
tion of,)  made  by  William  Garret,  6  vols.. 

Glossary  of  North  Country  Words,  an  On* 
ginal  Manuscript,  compiled  by  Mr.  Brockett, 
8/*  Ss, 

Hogarth's  Genuine  Works  published  by 
Boydell,  13/.  55.  ^  ^  ^,         ^^^„ 

Holbein's  Heads  of  the  Court  of  Henry  VIII. 

25/.  55. 
Holme's  Academy  of  Armoury.      Chester, 

1579,  13/.  10*. 

Magna  Charte,  printed  in  gold,  54/.  125. 

Northumberland  Household  Book,  1770, 
10/.  105. 

Prynne's  Works  and  Parhamcntary  Wnts, 

183/.  155.  .       ,       ,. 

Mr.  Lambton  was  much  disappomted  at  this 
sale,  in  not  buying  the  splendid  copy  of 
Boumcs's  History  of  Newcastle,  on  large 
paper,  and  illustrated  with  numerous  drawmgs 
and  prints,  which  was  purchased  by  Mr.  Jupp, 
for  54/.  125." 
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over  the  bouse— tendrils  of  pliant  cim'e  and 
perennial  verdure.  For  it<  size,  if  I  ex<^ept  those 
of  one  or  two  Bunnatyners,  I  am  not  rare 
whether  this  be  not  about  the  choicest  collec- 
tion of  books  which  I  saw  on  my  tour.  Mr. 
Brockett  is  justly  proud  of  his  Horsley ;— he 
opened  it  with  evident  satisfaction.  They  are 
all  at  Newcastle  necessarilv  Horsley-raad.  I 
suflfered  him  to  enjoy  his  snort^-lhred  triumph. 
His  copy  was  npoir  small  paper ;  of  most  en- 
viable size  and  condition.  *  Were  you  ever  at 
Belv^ir  Castle?'  observed  I,  *  Never,'  replied 
he.  'ITien  take  care  never  to  visit  it;  for 
Mere  is  a  copy  upon  laitgb  Paper,  such  as 
eye  never  beheld.  Having  seen  and  caressed 
it,  you  will  thnnv  this  into  the  Tyne.'    '  I  shall 


bers  of  Parliament  for  the  County  ofXorth- 
umberland.    8vo.,  pp.  51.    1818. 

Hrats  on  the  Propriety  of  EstabliaMnK  a 
TypOf^phical  Society  in  Newcastle-npon-Tyne. 
(200  Copies  printed.)   1818. 

A  Catalogue  of  Books  and  Tracts  printed  at 
the  private  Press  of  .Georg«  Allen,  Esq.,  F.S.A., 
at  Darlington.    (100  copies  printed.)     1818. 

A  Lettier  to  the  Rev.  Henry  PhiH>otlB,  5I.A., 
Ptebcn dwy  of  Durham .    1819. 

Memoks  of  Thomas  and  John  Bewick,  pre- 
fixed to  the- Edition  of  Bewick's  Select  FaSles. 
1820. 

Selecta  Numismato  Aurea  Imperatomm  Ro- 
manorum  Ex  Museo  loAnnis  Trotter  Brockett, 
Partes  Prima  k  Altera,    (32  copies  printed.) 


take  care  to  avoid  Beh-oir  Castle,'  was  my  1822. 
friend's  reply.  |     A  Glossary  of  North  Country  Words,  in 

"  'Mr.  Brockett  may  justly  boast  of  a  snperb  |  Use,  from  an  Original  Manuscript  in  the  li- 
series  of  Romttn  gold  corns,  from  Julius  Ciesar  j  brary  of  John  George,  Esq.,  M.  r.,  with  can- 
to Michael  VIII.  Paleologus;  and  although ;  aiderable  additions,  by  John  Trotter  Brockett, 
his  collection  does  not  comprise  every  kno^vnj  F.S.A.  London  and  Newcastle, 
variety,  it  contains  all  the  specimens  of  any  i  j^ewcastle-upon-Tyne :  Printed  by  T-  &  J. 
ranty  and  interest.    What  renders  it  more  pe- 1      Hodgson,  for  E.  Chamky,  1825.     Pp.  243. 


cnliarlj  valuable  is  the  exquisite  state  of  pre- 
servation of  the  whole.  But  here  are  also 
British  gold  and  silver  coins  of  our  Henrys 
and  Edwards,  and  medals  which  illustrate  m 
particular  the  local  history  of  Newcastle.  Nor 
is  my  friend  a  mere  collector  ol  these  things. 
The  numismatic  blood  tingles  in  his  veins :  he 
is  deeply  read  in  numismatic  lore;  at  times 
evincing  the  taste  of  Eckhd,  and  the  learning 
of  Rasch/ 

"  It  only  remains  for  me  to  state,  that  in  do- 
mestic life  Mr.  Brockett  was  a  pattern  of  all 
that  was  amiable.  His  family  participated  with 
him  in  his  favourite  studies  and  pursuits,  and 
his  home  was  the  abode  of  peace  and  bappi 


600  copies  printed  in  crowa  octavo,  and  32 
copies  in  royal  octavo. 

A  Gbssary  of  North  Country  Woids,  in 
Use ;  with  their  £^iiiol<^,  and  Affioi^  to 
other  Languaffev)  and  oecasional  Notkes  oi 
Local  CustooM  aad  Popalar  Saperttiiioiw. 
By  John  Trot(«r  Brocket!^  F.  S.  A.  Londos 
and  Newcastle. 

Newcastle*  npoft'Tyne:  Bmermo  Cfaander, 
Bigg  Markets  and  BiiUlwin  &  Cradock^  Lon- 
don,  1899.  Pp.343.  ReprhiCed, 30O eajM 
printed  in  crown  octavo,  90  eopies  in  wfA 
oetBvo^  8nd-2  in  qnarfty.    Printed  by  T.  &  J. 

HodgBOR. 

A  Postscript  to  air  Enquiry  into  the  Questioa 


ness.     Some  years  previously  to  his  death,  hel      .  , 

lost  his  eldest  son,  when  that  son's  genius  was  whether  the  Freeholders  of  Newcastle-uTOu- 
streaming  forth  in  every  direction,  and  indi.|  Tyne  are  enthled  to  vote  for  Members  of  Par- 
eating  a  career  of  no  ordinary  character.  He  ;  liament  for  the  County  of  NorthamberiandL 
bHStaioed  the  shock  with  surprising  fortitude, !  8vo.  Pp.  50.  1831 
but  it  may  have  been  the  remote  cause  of  his  ^ 
death,  which  occurred  on  the  12th  of  October, 
1842,  when  our  lamented  Glossographer  was 


only  in  the  54th  year  of  his  age.  At  the  time 
of  his  death,  Mr.  B.  was  F.S,A.,  London,  and, 
as  I  have  already  stated,  of  the  Council  of  the 
Society  of  Antiquaries,  and  Secretary  of  the 
Literary  and  Philosophical  Society  of  New- 
caste-upon  Tyne.  ITie  Council  of  the  Society 
of  Antiquaries,  and  the  Committee  of  the 
Literary  and  Philosophical  Society  followed  the 
remains  of  their  old  friend  and  associate  to 
their  resting  |)lace,  whilst  his  pall  was  borne 
by  Dr.  Headlam,  Mr.  Adamson,  and  other 
friends,  who  had  ei^oyed  a  closer  intimacy 
with  the  eminently-talented  and  honoured  in- 
dividual, whose  loss  was  so  generaUy  de- 
plored." 

The  following  is  a  List  of  Mr.  Brockett's 
Works  :— 

.  Aa  Enquiry  into  the  Question  whether  the 
Freeholders  of  the  Town  and  County  of  New- 
castle-upon-Tyne are  entitled  to  vote  for  Mem* 


Several  Papers  in  the  Arcfaaeologia  JB&xda. 

The  following  worka  were  edited  by  Mr. 
Brockett:-- 

An  Essay  on  the  Means  of  £8tinguishing 
Antique  from  Counterfeit  Coins  dnd  MetaU, 
translated  from  the  French  of  M.  Beauvais, 
with  Notes  and  Rlustrations  by  John  Trotter 
Brockett,  F.  S.  A.   (20g  copies  printed.)   1S19. 

The  Episcopal  Coins  of  Durham,  and  the 
Monastic  Coins  of  Reading,  minted  during  the 
reigns  of  Edward  I.,  IL,  and  III ,  appropriated 
to  their  respective  Owners ;  by  the  late  Benja- 
min Bardet,  F.  S.  A.  A  New  Edition^  widi 
Notes  and  Illustralions,  by  John  Trotter 
Brockett.    ( 105  copies  printed.)     1817- 

A  Short  View  of  the  Long  Life  and  Raigne 
of  Henry  the  Third,  Kuig  of  England  ;  pre- 
sented to  King  James,  X627.  (100  copisi 
printed.)     1817. 

An  Exact  Narration  of  the  I^  and  Death  of 
the  Reverend  and  Learned  Prelate,  and  Faxafal 
Divine,  Launcelot  Andrewee^  late  B»hep  of 
Winchester,  1650.    (80  copies  printed.)    1817. 
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A  MeiMir  on  the  Origm  df  Printiiif;r.;.soU 
dressed  tb  John  Topham»  Era.,  F.  R.  &  A.  SS^ 
By  Ral^  Willett,  Esq.,  F.  fe  &  A,  SS.  (32: 
copie»  pirint^.)     ISIS. 

A  RemembriEnice  of  ttie  Honours  due  to  the 
Life  mA  Deaili  of  Robert  Earl  of  SalisburjS 
Lord  TrcaBorer  of  England,  &c.,  1612.  (136 
copies  ptimed.)     1818. 

HiB  MajeMle's  passing  through  the  Scots 
annie;  as  also  bis  Entertainmerit  by  General! 
LesJy.  Together  with  the  Manner  of  the 
Sfcots  laarching  out  of  New-castle ;  related  by 
the  best  Intelligence.  Printed  in  the  year  1641, 
(JO J  copes  printed.}     1820, 

An  Expenmental  and  Exact  Relation  upon 
that  famous  and  renowned  Siege  of  Newcastle, 
the  Direre  Conflicts,  and  Occurrences  that  fell 
out  there-  during  the  time  of  Ten  Weeks  and 
odd  days,  and  of  that  Mightie  and  Marvellous 
Storming  thereof,  with  power,  policie,  and  pru- 
dent Plots  of  Wants;  together  with  a  succinct 
Commentarie  upon  the  Battell  of  Bowden  Hill, 
and  tbftt  Victorious  Battell  of  York  or  Marston 
Moore,  never  to  be  forgotten,  by  him  who  was 
an  eyet-witnesa  of  the  Siege  of  Newcastle,  Wil- 
H*m  Lithgow,  1645.  (201  copies  printed,) 
1820. 

A  Particular  Relation  of  the  Taking  of  New- 
castle, expressing  the  faire  meanes  which  were 
used  to  gaine  the  Towne ;  the  Summons  sent 
unto  them,  and  the  many  Letters  past  betwixt 
His  Excellcnc}'  the  Earl  of  Leren,  Lord  Gene- 
rail  of  the  Scottish  Annie  and  them,  with  the 
Manner  of  Storming  the  Towne ;  the  Render- 
ing of  the  Castle,  and  their  Condition  ^ince ; 
together  with  a  letter  from  the  Committee  with 
the  Scottish  Army  to  the  Committee  of  both 
Kingdoms  here;  and  sent  by  an  Expresse  to  the 
Commissioners  of  Scotland,  Oct.  29,  1664. 
(200  copies  printed.)    1825. 

A  Full  Relation  of  the  Scots  Martch  from 
Barwicke  to  Newcastle,  with  Eighteen  Thou- 
sand Foot,  Three  Thousand  Horse,  Five  Hun- 
dred Dragoons,  and  a  Hundred  and  Twenty 
Pieces  of  Ordinance.  Also,  their  Message  to 
the  Governour  of  Newcastle,  and  their  Propo- 
sitions to  the  Cavaliers,  and  their  several  An- 
swers about  the  Surrendering  of  Nnwcastle. 
Together  witb  a  relation  of  xx.  of  the  Erie  of 
Warwick'fl  ships  aupointed  to  fall  upon  vii. 
ships  which  la^r  at  Newcastle  laden  with  malig- 
naiits'  goods,,  intended  for  Holland ;  as  it  was 
deljvared  to  the  Parliament,  by  &  Messenger 
from  tlie  Scot  Armie,  1644.  (202  o^ies 
pricted.)    1827. 


THE  LAW  STUDENT. 

No-  8. 

IMIftlilliirP  BI«A>lWOP  8T9BV  IH9K  ARTroLSD 

To  the  Editor  of  the  Legai  Observer. 

Sf«»r-l  hnro  fxmtL  time  ta  tune  indulged  in 

htythat  your  emrtiuns  in.  behalf  of  the  ex- 

teonoa  of  professional  education,  would  be  at« 

tended  witn  the  success  they  so  richly  merit, 


a*  wril  in  the  country  as  in  the  metr64K>lis* 
Itt  this,  ho«i<ever,  I  h«ve  experienced  uisap« 
poiiitment;  not  to-  be  wondered  at,  perhaps^ 
when  w6  consider  th^sopineness  of  those  whose 
anxiofts  carer  ought  to  extend  inself  to  the  im- 
proveneat  of  Uie  individuals  committed  ta 
their  care. 

It  is  a  fact  which'  I  can  assert  without  the 
slightest  fear  of  contradiction,  thatbevond  pro- 
viding the  necessary  office  booke  of  practice, 
the  generality  of  country  solicitors  take  no  pains 
whatever  in  imparting  legal  iostniction  to  their 
clerks.  Toung  gentlemen,  fresh  from  school,. 
and  unaccustomed  to  the  bustle  of  business, 
acB  articled  in  offices  of  eminence,  the  principals 
of  which  receive  premiums,  ranging  from  one 
to  three  or  four  hundred  pounds ;  and  so  soon 
as  tile  articles  are  executed,  the  clerks,  being 
duly  installed,  are  left  to  their  own  guidance, 
to  pick  up^  if  they  have  the  inclination,  snatches 
o£law,  by  occasional  practice  in  copying  drafts, 
or  listening-  to  conversation  with  clients. 

Well,  what  then  are  the  consequences? 
They  are,  in  the  words  of  lliomson,  in  his 
**  Suggestions'' — "That  young  men,  being 
most  naturally  prone  to  case  and  pleasure,  find 
it  nuiie  agreeable  to  spend  their  time  in  loung- 
ing and  amnsements,  attendance  upon  the 
lames,  &c.,  then  in  tUe  grave  employments  of 
professional  practice  and  study,  for  which  they 
were  pteced  in  that  situation,  and  for  the  ad- 
vantages of  which  a  considerable  premium  hae 
bsett  paid." 

But  let  us  suppose,  that  so  far  as  reading  is 
concerned,  the  elerk  is  really  widiful  to  benefit 
himself.— What  ought  he  to  read  ?  and  in  pmr^ 
ticular,  what  ought  he  not  to  read?  The 
**  Articled  Clerks'  Manual,"  a  work  of  great 
benefit  to  clerks  in  general,  and  one  which  no 
tyro  in  the  law  should  be  without,  says  that  the 
number  of  hours  daily  "  must  not  be  less  than 
war.— No  person  really  in  earnest  reads  less 
than  this :  if  properly  spread  throughout  the 
day,  we  do  not  tniniL/«»too  much."  Now, 
this  is  excellent  advice  for  such  as  can  profit 
by  it.  But  amongift  the  great  number  of  coun- 
try clerks,  is  there  one  who  can  really  carry 
this  out^  Many  of  them  are  lightly  worked 
ceitainly.  No  need  for  them  to  appear  at  the 
office  before  ten  in  the  morning :  no  need  for 
them  to  remain  there  latsr  than  jftwin  the  after- 
noon. They  even  nuiy  claim  an  interval  of 
/wo  Aottfff- for  dinner-time;  but  out  of  all  this 
leisure,  not  one  person  in  twenty  whom  I  knoiv 
possesemiD^  it,  do  I  find  carrying  out  the  advice 
I  have  ouoted.  And  for  a  good  and  simi^ 
reason;  be  has-  no  one  to  direct  bimi^-his 
nraster  attends  not  to  bis  progress  :—Ae  has 
hired  clerks  who  can  do  his  work  j  and  is  too 
much  occupied  by  the  business  of  his  clients  to 
bestow  any  thoughts  on  the  education  of  his 
clerics. 

Let  us  turn  now  from  those  who  poseess  the 
opportanity  and  neglect  to  imnrove  it,  to  Uiose 
who  possess  it  not.  I  alluoe  to  the  clerks 
whose  peenniary  circunsslances  require  a  closer 
appHcatton  to  business  than*  that  bestowed  by 
tfaehr  move  favoured  brethren.    They  are  re- 
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c|aired  to  be  at  the  office  by  nine  in  the  morn- 
ing, and  they  quit  it  never  before  seven,  oStioa 
80  late  as  eight  in  the  evening.  They  have  an 
interval  of  an  hoar  for  dinner,  et  votik  tout. 

Now  where  is  the  opportunity  to  read  ten  or 
six  hoars  a  day  ?  An  hour  in  the  morning, 
and  perhaps  two  hours  at  night,  w'dl  be  the 
utmost  time  a  working  clerk  can  spare :  and 
often  not  even  that ;  for  he  may  reside  some 
miles  from  the  office ;  and  much  time  may  be 
consamed  etmdo  et  redeundo. 

Having  pointed  out  evils  or  abuses,  it  would 
ill  become  roe  to  (|uit  the  suliject  without  sug- 
gesting a  remedy  if  I  am  able  to  do  so— and 
there  is  a  remedy ;  one  that  will  benefit  both 
the  classes  of  clerks,  the  rick  and  the  poor. 
Let  the  country  solicitors  estabUsh  law  lec- 
tures;— let  them  encourage  the  formation  of 
societies  for  mutual  improvement  amongst 
their  clerks ; — let  them  afford  leisure  once  or 
twice  a  week  for  the  attendance  of  their  clerks 
at  lectures,  readings,  or  discussions ;— and  the 
consequence  cannot  fail  to  be  beneficial  to  both. 
The  clerks  will  acquire  theoretical  knowledge 
and  become  anxious  to  reduce  it  into  practice ; 
and  the  masters  will  secure  much  and  vduable 
aasistance  from  them  in  matters  too  important 
to  be  confided  to  the  mere  engrossing  clerk. 

In  conclusion,  while  I  apologize  for  trou- 
bhng  you  with  this  long  letter,  let  me  add,  that 
I  would  not  have  done  so  had  I  not  thought 
it  might  tend,  in  some  slight  degree,  to  the 
realization  of  a  plan  similar  to  the  one  I  have 
mentioned.  I  am  convinced  that  there  are 
many  soUcitors  who  would  willingly  join  in 
promoting  the  good  work ;  and,  on  behalf  of 
the  clerks,  I  think  I  may  safdy  add,  that  to 
them  it  would  be  a  boon,  of  no  little  value. 

Z. 


to  visit  and  get  together  the  witnesses,  to  ad- 
dress the  court,  and  to  pay  the  clerk  of  the 
court  for  the  summonaes,  &c.  Thus,  5#- 1  will 
suppose  he  will  get  by  many  hours  harassing 
work.  The  same  observations  will  apply, 
though  the  legislature  allow  him  5s.  more  for 
his  trouble.  Is  it,  sir,  pretended,  that  any 
gentleman  of  respectable  business  will  employ 
himself  in  this  way  ?  or  is  it  intended  to  create 
all  over  the  country  a  set  of  practitioners  widi 
loose  qualifications,  and  still  looser  morals^ 
Why,  tne  same  authority  that  tells  an  attorney 
he  shall  not  make  more  than  5s.  or  \Os,  for 
each  job,  requires  him  to  pay  185*.,  (reckonhig 
compound  interest  on  the  stamp  dutv,)  before 
he  shall  be  allowed  to  make  these  mighty  gains. 
The  education  of  an  articled  clerk  costo  (con* 
sidering  his  unproductiveness  to  himself  while 
under  articles)  at  least  1,000/.,  and  I  should  be 
glad  to  be  informed  whether  his  practice  in  the 
"  Small  Debts  Court  '*  would  be  likely  to  give 
him  5s.  per  cent,  on  this  sum.  I  tlunk,  sir, 
it  is  no  monstrous  proposition  to  sav,  that  aa 
attorney  is  entitled  to  a  fair  and  aoequate  re- 
muneration for  his  trouble  and  for  the  appli- 
cation of  his  information  to  the  aflPairs  of  his 
client. 

Fab. 


SELECTIONS  FROM  CORRESPON- 
DExNCE. 

TUB   SMALL   DEBTS    BILL. 

Sir, — While  others  write  so  frequently  to 
you  on  the  principles  of  this  very  objectionable 
measure,  the  like  of  which  you  have  for  many 
years  consistently  opposed,  will  you  give  me 
leave  to  draw  attention  to  the  clause  relating 
to  advocates  and  their  fees,  (s.  97) :— a  clause 
very  important  to  attorneyp,  and  which,  in  fact, 
is  said  by  the  supporters  of  the  measure  to  con- 
stitute their  chief  objection  to  it.  Giving  them, 
as  a  class,  credit  for  acting  from  higher  motives 
than  those  imputed,  I  would  ask,  is  it  anything 
but  fair  and  proper  that  they  should  protect 
their  own  interesto  ?  I  would  also  ask,  if  any 
thing  can  be  more  insignificant,  more  pitiful, 
than  the  remuneration  here  provide?  No- 
thing, if  the  debt  is  under  40s.— well  and  good  ! 
such  cases  do  not  generally  require  the  inter- 
vention of  an  attorney  or  any  other  third  party. 
If  above  40s.,  the  framers  of  the  bill  ihiok  legal 
assistance  may  possibly  be  advantageous,  and 
then  they  allow  the  attorney  10s.,— who,  sir, 
is  supposed  in  these  cases  to  get  up  evidence. 


NOTICE  TO  aUTT. 

A.  is  the  owner  of  a  farm,  which  he  mort- 
gages to  £.,  who  enters  into  possession  and 
into  the  receipt  of  the  rents.  During  the  time 
he  is  mortgagee  in  })osses8ion,  the  agent  of  the 
mortgagee  lets  the  land  to  C.  at  a  yearly  rent. 
A.y  the  owner,  dies,  devising  the  estate  to  D. 
on  trust.  The  estate  is  sold  by  the  mortgagee 
by  auction,  and  does  not  realize  suflicient  to 
,  pay  principal  and  interest.  Subsequent  to  the 
•  sale  Dy  auction,  and  previous  to  the  completioa 
of  the  purchase,  D.,  the  trustee  under  the 
mortgagor's  will  alone,  f\\t%  notice  to  the 
tenant  to  quit.  Is  the  notice  valid  ?  The  rent 
was  paid  to  the  agent  of  the  mortgagee. 

Civis. 

8ALB  OP  TITHES.— RAILWAY. 

1.  If  a  lay  impropriator,  where  the  tithes 
have  been  comnrated,  sell  several  of  his  rent 
charges  to  the  respective  landowners^  what 
title  must  be  given  them  before  they  will  be 
entitled  to  merge  such  rent  charges  ?  WiU  not 
a  simple  receipt  for  the  sale  and  a  receipt  for 
the  purchase  money  be  sufiicient  ? 

2.  A  railroad  is  projected  and  carried  oat 
through  a  parish  of  wmch  the  tithes  were  be- 
fore commuted.  Can  the  tithe-owner  call 
upon  the  directors  for  payment  of  the  whole 
of  the  rent  charges  upon  the  lands  throogh 
which  it  passes,  and  in  case  of  non-pajmcDt 
must  notice  of  distraint  be  given  for  each  di- 
vision separately,  and  separate  distraints  be 
made  upon  each  land,  or  will  one  notice  for  the 
whole  be  sufficient  ?  And  may  one  distraint  be 
made  upon  any  part  of  the  line  for  tiie  whole  ? 

J.  A.  W. 
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VALUE   OF   COtnrHOLDS. 

In  niy  progress  through  that  volume  written 
hy  Mr.  Joshua  Williams  *'  for  the  use  of  Stu- 
d»t«  in  Conveyanciuf^/'  I  have  tumbled  into 
a  quagmire  of  perplexity,  from  which  it  would 
be  a  superlatively  Samaritan  act  of  charily  to 
extricate  me.  Perhaps  you  will  perpetrate  this 
little  labour  of  love.  In  the  chapter  "  Cf  es- 
tsdes  in  etmyholdsy'  the  author  of  the  above- 
menitoned  book,  after  informing  K\8  readers 
thai  the  l<M:d  of  the  manor  '^  possesses  a  right 
to  fldl  mines  and  minerals  under  the  lands,  and 
mIsQ  to  all  timber  growing  on  the  surface,"  but 
that  he  "  cannot  come  upon  the  lands  to  open 
lua  mines,  or  to  cut  his  timber,  without  the 
copyholder's  leave,"  draws  this  strange  con- 
dofljon :— "  Hence/'  he  says,  "it  is  that  tim* 
her  is  so  seUom  to  be  seen  upon  lands  subject 
i»  eop^hM  tenure,"  Now  this  does  appear  to 
ne  to  be  a  most  absiird  non  sequitur.  Surely 
every  one  of  common  sense  would  come  to  the 
very  opposite  conclusion.  For  if  the  lord  can- 
not cut  down  the  timber  and  the  copyhold 
tenant  cannot  cut  down  the  timber,  it  would 
be  natural  to  suppose  that  copyhold  lands 
would  be  covered  with  trees  rather  than  desti- 
tute oi  them. 

Tyro. 


SERVICE.  OF   WRIT. 

S1B9-— Being  a  subscriber  to  your  invaluable 
vorky  and  1  hope  improved  by  its  perusal,  I 
take  the  liberty  of  putting  a  question  to  you, 
namely,— withan  what  period  must  you  indorse 
tlie  memoaandum  of  service  on  a  writ  of  sum- 
mons I  Now»  Sir,  this  seems  a  simple  question, 
but  there  are  so  many  conflicting  opinions  on 
the  subject,  that  I  should  like  to  have  your 
advice.  F.  F. 

[After  a  writ  has  been  served,  it  is  requisite, 
within  three  days  at  least,  to  indorse  on  the 
writ  the  day  of  the  week  and  month  of  such 
service,  otherwise  the  plaintiff  will  not  be  at 
liberty  to  enter  an  appearance  according  to  the 
statute,  and  the  affidavit  on  which  the  appear- 
ance is  entered  must  state  the  day  on  which 
the  indorsement  wa&  made.  See  the  3rd  rule 
of  Michaehnas  Term,  3  W.  4,  1832.  For  the 
forms,  see  Bagley's  Practice,  p.  81,  No.'s  10, 
11.— Ed.] 


ANALYriCAL  DIGEST  OP  CASES. 

BKPOSTftD   IN   AhL  THE   COURTS. 

€rottttji  of  appeal.— lifott^e  of  lotbjJ. 

ACCOUNT. 

SeeJyusts. 

CHARI'ft'. 

Corporation,— Prohibition  against  alienation. 
— Pleacftny.— The  act  39  Elis.  c.  5,  enables 
*'  all  and  eveiy  person  and  persons  "  tp  found 
hospitals  for  the  poor,  and  to  incorporate  them  : 
«— A  municipal  corporation  is  included  in  the 


words  ''every  person  and  persc^ns,"  and  may 
exerciae  the  powers  given  by  the  act.  A  vo- 
hmtary  conveyance  of  real  estates  to  a  charity 
is  not  defeatea  by  a  subsequent  conveyance  of 
them  for  valuable  consideration.  Real  estates 
conveyed  to^  and  vested  in,  an  hospital  founded 
under  the  act,  39  Eliz.  c.  5,  cannot  be  alienated 
by  the  hoepital,  nor.  can  it  confirm  an  alienation 
of  them  by  the  founders.  A  municipal  corpo- 
ration vduntarily  founded  an  hospital  under 
the  act  39  Eliz.  c.  5,  and  purchased  real  estates, 
and  caused  them  to  be  conveyed  to  the 
hospital,  but  which  were  kept  unaer  the  con- 
trol and  managnnent  of  the  founders,  who 
afterwards  sold  and  conveyed  them  for  valuable 
consideration,  granting  to  the  purchasers  co- 
venants for  tide  and  indemnity  against  the 
dairos  of  the  hospital.  The  founders  applied 
the  money  produced  by  the  sale,  together  with 
other  monies  of  their  own,  in  the  purchase  of 
an  estate  at  W.,  and  they  paid  annually  to  the 
hospital  more  than  the  rents  and  profits  of  the 
sold  estates.  The  hospital  at  first  concurred 
in  that  arrangement,  and  acquiesced  in  it  for 
120  years;  after  which  the  Attorney- General 
and  the  hospital,  by  information  and  bill, 
claimed  a  part  of  the  estate  at  W.,  bearing  the 
same  proportion  to  the  whole  estate  tliat  the 
droduce  of  the  sale  of  the  hospital's  estates 
iKxre  to  the  whole  purchase  money  of  the  estate 
at  W. :  Held,  1st,  That  the  estates  conveyed  to 
the  hospital  were  well  vested  in  it,  and  could 
not  be  sold  without  an  act  of  parliament,  and 
therefore  a  decree  directing  the  hospital  to  con- 
firm the  sale,  was  in  that  respect  erroneoiis. 

3nd,  That  if  the  hospital's  concurrence  and 
long  acquiescence  in  the  arrangement  for  th  e 
sale  of  its  estates  were  held  to  bar  its  right  to 
recover  them,  or  a  commensurate  portion  of 
the  estate  of  W.,  the  Attorney-General's  right 
to  protect  the  charity  still  existed. 

3rd.  Sembie,  that  though  the  hospital's  bill 
should  be  dismissed,  the  Attorney  Generars 
information  would  be  retained.  Corporation 
of  Newcastle  v.  The  Attorney-General  and 
others,  12  C.  &  F.  402. 


CORPORATION. 


See  Charity. 


See  Divorce. 


DIVORCE. 


1.  Delay  e»plained.  —  A  husband,  immedi- 
ately after  his  wife's  elopement,  brought  an 
action  and  obtained  a  verdict  for  damages 
against  the  adulterer,  and  also  proceeded  against 
the  wife  in  the  Ecclesiastical  Court,  and  ob- 
tained a  divorce  there,  but  did  not  for  five 
^ears  from  the  elopement  apply  for  a  divorce 
m  parliament. 

'llie  delay  was  held  to  be  sufliciently  ac- 
counted for  bv  the  absence  of  the  wife  in 
Amerka,  and  oy  the  inability  of  the  husband, 
in  consequence  of  his  affliction,  to  attend  to  any 
business. .  In  the  matter  qf  Heaviside*s  Divorce 
Bill,  13  C.  &  F.  333. 

2.  Husband^s  conduct,  —  A  husband   lived 


^ 


4te 
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eepantte  from  Mt  VifBibrtmrny  ywrt, 
inaktug  any  fsroineion  £ar  ker  BnntenaBoe&fira 
iris  means,  which  were  svtficicnt :  IMd,  not  to 
^e  entitled  to  a  divorce,  thoogh  tiie  Jididtery  eH' 
the  wife  was  dearly  fuored.  fa  tike  wtatter  ^ 
Simmons'  Dhon:e  BUI,  12  C  &  F.  aao. 

3.  ^efflecit.^Practwe.—Stmuiki9  mrden. — 
Uk  prmeoBtmg  a  divorce  biH,  a  latter  wxitten 
hf  &e  wife,  admitting  her  adultery,  but  unpi^ 
tng  the  blame  to  her  huabaod  for  nagloctiog 
«her  aad  exposing  bcr  to  temptation,  va  to  be 
regarded  more  as  an  excuse  inrevEted  to  paUi- 
ute  her  ^ilt  than  as  founded  in  trulbh,  juad 
therefore,  does  not  re(}uire  strong  rebattiag 
evioence. 

The  husband's  attendance  at  the  %ar  on  the 
second  reading  of  his  bill  for  a  divorce,  in 
compliance  with  the  standing  order.  No.  142, 
may  be  dispensed  with,  on  petition  of  bie  at- 
torney, showing  reasonable  gronnds  for  hit 
non-attendance.  In  ike  matter  nj  Sehaddkam's 
Divorce  Bill,  12  C.  &  F.  363. 

FACTOR. 

Trover.  —  "  Intrusting,'*"^  Factor's  ^c/.—A 
foreign  owner  of  goods  consigned  them  to  a 
factor  in  London,  to  whom  he  indorsed  tke 
bill  of  lading  in  blank,  and  transmitted  it,  with 
instructions  to  receive  and  sfdl  the  goods 
The  factor  received  the  goods,  paid  the  freight 
and  charges  thereon,  and  entered  them  in  his 
own  name  at  the  Custom  House,  by  reason  of 
which,  and  without  the  privity  or  express  as- 
sent of  the  owner,  he  obtained  a  dock  warrant, 
which  he  pledged  for  advances  beyond  the 
amount  for  which,  as  a  faetor,  he  had  a  lien  on 
the  goods:  Heldy  that  under  these  circum- 
stances, he  was  not  intrusted  with  the  dock 
warrant  u  ithin  the  meaning  of  the  2nd  section 
<rf  theacte  Geo.  4,  c.  94. 

There  is  a  distinction  between  persons  in- 
trusted with  goods  and  with  the  documents 
mentioned  in  the  act. 

An  intnisting  with  the  bill  of  lading,  for  the 
purpose  of  the  sale  of  goods,  ts  not  an  intruet- 
mg  with  the  dock  warrant  which  represents 
those  goods,  notwithstanding  that  the  posses- 
sion of  the  bill  of  lading  enables  the  holder  of 
it  to  obtain  possession  of  the  dock  warrant. 
Hatfield  v.  licwis,  12  C.  &  F.  343. 

PORBIGN   JUDGMENT. 

Plea.-^Sufficienojf  of  ooermmi/^.— Judgment 
was  given  by  competent  tribunals  in  France, 
against  Garcras,  in  an  action  brought  by  him 
against  persons  with  whom  he  had  been  con- 
nected in  a  loan  transaction,  for  the  purposeof 
obtaining  from  them  an  account,  and  payment 
of  his  share  of  the  profits  in  the  loan.  He 
afterwards  filed  a  bill  in  the  Court  of  Chancery' 
against  some  of  the  same  persons,  and  for  the 
same  purposes,  charging  that  the  proceedings 
and  judgment  of  the  French  tribunals  were 
contrary  to  justice,  and  were  not  final  and  con- 
clusive, and  also,  that  subsequently  to  the  date 
of  the  said  judgment  further  profita  accrued 'to 
the  defendants  from  the  said  'loan,  and  he 
claimed  a  right  to  a  share  of  them :  Held,  that 
a  plea  tif  the  foreign  proeeedinga  and  jodg- 


ment,  set  foidi  in  CHbatoAce  end  •ofiTecty  filed 
by4he  defendant  to  the  b]Il,8np>pc^ted  1^  aver* 
meats,  that  the  BUtlerB  in  iaaae  m  fliemei^ 
tribuxials  were  the  same  as  the  malAerB  pnt  a 
iaaue  by  ihe  biil,  covered  the  whole  olT  the 
matters  compcised  in  the  hDl,  and  was  a  aitfi- 
Gtent  .answer  theteto. 

In  pleading  a  forown  jodgmeBt»  it  ia  aot  ae- 

ceasary  to  set  forth  the  proceedings  and  jodg- 

'        '       BfUMrdo  v.  Garoku,  12  C.  & 


ment  at  length. 
F.  368. 

irUSBANO's  COKPUCT. 

See  Divorce,  2. 

NRGtiKCT. 

See  Dtiwrcf,  3. 

PLIIAAIKOS. 

See  t^karity  ;  Fbreigu  Judgment. 

TftOVBJt. 

6ee  Fai^vr, 

TRUSTS. 

Public  prnpofiCi,  —  Parties  nUeresled,  —  Jt^ 
count. — In  anagreenaent  between  King  Janes 
I.  and  the  city  of  London,  in  160^  £ot  a^graat 
by  the  king  of  lands  in  Ireland,  to  be  planted 
and  colonized  by  the  city ;  it  was  stipulated 
that  20,(K)0Z.  should  be  advanced,  to  be  ex- 
pended on  the  undertaking.    The  dty  com- 
pulaocily  levied  that  and  other  awDs  (or  the 
same  purpose,  upon  the  tncorporattd  jccwnpantee 
of  London.    The  king  afterwards  ij^nted  a 
diarter,  creating  a  corporation*  (Hie  Iridh  £o* 
ciety,)  the  memhers  t^ieroof  to  he  inm.  time  io 
time  appointed  by  the  dty,  for  ithe.  ma 
of  the  plantation,  and  to  whom  the  lands  * 
thereby  granted  for  evex.    The  iprealer  part  of 
the  land  was  afterwards  divided  in  aerccaby 
between  the  companies  In  the  proportion  of 
theircontribntions  to  the  sums  levied  on -them ; 
but  the   town  lands,  ferries,   and  Cilleries, 
were    retmned   by   the    Irish    ISodety,  who, 
after  applying  part  of  the -rents  and  pnifila  to- 
wards tne  building  df  dbnrches,  schoola,  and 
other  public  purposes  beneficial  to  the  |i^nta« 
tion, -divided  thesurtdns  amongthe  companies. 
One  t>f  these  filed  a  bill  against  the  eodtiy  and 
other  parties,  charging  ttat  the  society  were 
trustees  for  the  companies^  and  were  gnilty  of 
breaches  .of  trust  in  applying  among-meir  own 
moabeFS  large^saiBe  4a^gift8«aad4B  nawiillMig 
and  other  expaases,  aad  calliiig  <m  ibeio.  for  an 
account :  Held,  that  the  Irish  Society  were  con- 
stituted tmslees  for  permanent  pabic  pmposea 
independent  of  the  oooipanies,  and  had  a  dis- 
cretion, in  applying  the  funds  .aiisiiig  £nMa  the 
property  retained  by  them  to  those  purpoaes : 
that  though  they  wave  ^accountable   to    the 
crown  for  any  neglect  of  their  dutj^aalmaftKes, 
and  also  to  the  citj^of  London  for  miseondact 
in  the  management  of  the  property,  the^  were 
not  aoooaBtMUe  to  Ihe  eompaniea.    iStwun  *s 
Osmpoity  V;  /rM  Sooitiy  aid -atkerttl^  C.  & 
F.496, 


%wraor  €wrt$^  Bolk^^Vite'CkimetUor. 
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RECENT  DECISIONS  IN  THE  SUPE- 
&IOE  COURTS. 

mKFOwimu  iiT  BASKmvKB  or  ««  «svmAL 


Miiltt  Cmtrt 
Imin^  V.  OidkmnL    July  S4(2i. 

INCAPACITY   OF   RECEIVER. 

^Vkere  a  receiver  has  hecome  mentally  incapa- 
citated from  petfonmng  the  duties  of  his 
office,  the  court  will  allow  the  person  who 
has  managed  the  estates  to  pass  his  accomits 
in  Ueu  of  the  receiver  j  imt  whether  any 
salary  will  be  allowed  to  him  qutery  ? 

In  tbM  cise  the  receiver  hmzg  shortly  after 
his  appointment  become  iDCompeteat  to  jnanage 
the  estates  of  which  he  was  appointed  to  receive 
the  rents,  or  to  perform  any  of  the  other  duties 
of  his  office,  another  person  had,  wifli  the  con- 
Ofirrence  of  all  parties,  received  the  rents  and 
manaffed  the  property,  and  appStcation  was  now 
made  by  petition  for  an  order  that  snA  party 
shonld  be  allowed  to  pass  his  accomit,  instead 
of  the  receiver. 

Mr.  Vo&te  supported  the  petition. 

The  JIfiMfer  of  the  Rolfs  said,  that  on  an 
affidai'it  being  prodnced,  that  the  party  in 
question  had  attended  to  the  management  of 
the  property,  he  would  make  the  order;  but 
whether  he  would  be  aMowed  any  salary  might 
be  questionable.        * 


Mgk  V.  Bossley.    July  2Gth. 

EVIDENCE.— CERTIPICATB   OP   BURIAL. 

Semble.  Production  of  a  certificate  of  mar-- 
ria^  may  be  dispensed  with  on  a  petition 
for  the  transfer  ^  afned  in  court,  provided 
evidenee  of  the  marriage  he  yioen  by  jpar» 
ties  preeeut  when  the  ceremony  was  per- 
formed,  and  it  is  supported  by  other  cor^ 
,  frobarative  circwnttanees^ 

This  was  a  pett^mi  for  the  transfer  of  a 
fund  in  court  to  the  tmtftees  of  a  settlement 
made  on*  the  marriage  of  the  petitioner  and  his 
wife.  The  marriage  was  celebnted  at  Cakutla, 
on  S2nd  <9f  April,  19S4,  and  a  setttenwnt  of  the 
fundHn  question  was  executed  some  months 
pre^*io«s  to  the  marriKe.  Evidence  of  the 
mamage  was  given  by  the  «iffidavit  ef  two  ar- 
sons who  were  preseflt  at  tlie  cvnmsony,  and 
also  by  the  affidavit  of  the  hnsband,  and  the 
esecution  iff  the  settlement  was  also  proved ; 
hut  a  cerlS^eate  of  the  marriage  had  not  been 
ohtafned,  ^tte  object  being  to  get  a  transfer  of 
the  fund  while  the  petitioner  remained  in  £ng- 
iand  when  he  had  eome  en  forloagh. 

Mr.  NieMs  for  <fae  petitiooor. 

The  Master  cf  the  Rolls  lelt  inclined  to  dis- 
pense mih  tiie  cerUficate  and  to  make  the 
order;  but  onhetnginfomed  that  the  parties 
were  not  preparea  with  a  eeitificite  of  tiie 
burial  of  the  tenant  lor  life,  he  refused  to  inter- 
fere, and  ordered  the  petition  to  etand  over. 


tBiu4SS^am$Httt  of  Cnf/MS. 
Buhoinkle^.  Vorwinff.     iulf  24th. 

DX8MT8SAL  OF  BILL.— PAYMENT  OF   MONEY 
OUT  OF  COURT. 

A  defendant  who  has  paid  money  into  comi 
is  entitled,  on  the  dismissal  of  the  bUl,  to 
have  it  rtpaid'to  himself,  without  notice  to 
the  other  parties  to  the  suit. 

Thfk  suit  was  instituted  for  the  administra- 
tion of  a  testator's  estate,  and  the  defendant 
had  paid  into  court  a  sum  of  money  admitted 
to  have  been  received  by  him  as  executor.  Ayi 
order  having  since  been  obtained  for  tiie  dis- 
missal of  the  bill,  a  petition  w*a8  presented  by 
the  defendant  for  repayment  to  himself  of  the 
amount  paid  into  court.  Pending  the  proceed- 
ings, the  plaintiff's  solicitor  had  been  trans- 
ported for  felony,  and  the  petition  could  not 
therefore  be  served  in  the  regular  way,  and 
idthoogh  some  of  the  plaintiffs  had  been  served 
personally,  the  defendant  had  been  unable  to 
serve  the  others,  as  they  i:ould  not  be  found. 

Mr.  Vraig,  for  the  defendant,  acked  for  an 
order  on  the  petition. 

The  Ftee-CAonce^tor  said,  that  as  the  money 
had  been  paid  into  court  by  the  executor,  he 
was  entitled  to  have  it  out  again  on  the  «uit 
being  dismissed,  aild  he  did  not  consider  ser- 
vice of  the  petition  necessary. 

Mason  v.  fVaketnan,    July  16t"h. 

DEMURRER. — EXCBPTIOMS, — CONSTRUC- 
TION OF  ORDER  38  OF  AUG.  1841. 

If  a  general  demurrer  will  lie  to  a  bill,  a  de- 
fendant may,  under  the  3SfA  Order  qf 
August,  1841,  decline  answering  such  por- 
tions of  the  bill  as  he  objects  to  answer, 
although  he  may  have  answered  the  re- 
mainder. 

This  suit  was  instituted  by  a  party  claiming 
to  be  tenant  in  tail  of  certain  freehold  and 
copyhold  property  in  Hereford,  and  the  bill 
prayed,  among  other  things,  a  discovery  and 
an  account  of  the  rents  and  proAts.  'J  he  defend- 
ant answered  certaic:  portions  of  the  bill,  bnt 
declined  answering  the  remainder,  on  the 
ground  that  an  affidavit  denying  the  posses- 
sion of  the  title  deeds  ought  to  have  been  an- 
nexed to  the  bill,  which  had  not  been  done. 
Exceptions  were  thereupon  taken  to  the  an- 
swer for  insufficiency,  wlueh  %vere  referred  to 
the  Master  and  aUowed  by  hisi,  be  stating  his 
opinion  that  it  was  not  intended  by  the  38  th  Order 
that  the  Master  should  decide  upon  a  question 
of  general  demurrer.  The  defendant  excepted 
to  tills  report,  and  hie  exception  now  eane  on 
for  argument. 

Mr.  Stuart  and  Mr.  Beyley,  in  support  of  the 
answer,  contended  that  the  terms  of  the  order 
were  so  clear  and  explicit,  that  it  was  impos* 
sible  any  different  construction  could  be  put 
upon  it  to  that  whic^  had  been  held  in  Ttp- 
pmg  v;  Clark,  2  HRre,  B9%,  and  Drake  r. 
2>raike,  ibid.  647. 

Mr.  G.  iV.  Collins,  coRtii,  cited  Baddele^  v. 
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Curwen,  2  Coll.  151,  in  which  it  had  heen  decided 
that  the  order  did  not  extend  to  a  case  where 
interrogatories  are  objected  to  onlv  on  the 
ground  that  a  demurrer  to  the  whole  bUl,  if 
Sled  in  time,  would  have  been  sustainable;  also 
Moles  wort  h  V,  Howard,  2  Col.,   145. 

The  Vice'Chancellor  said,  the  real  quesUon 
he  had  to  decide  was  what  was  the  inference  to 
be  drawn  from  the  language  of  the  order.  His 
Honour  said  his  attention  had  been  particularly ! 
called  to  the  point  in  consequence  of  the  dif- 
ference of  opinion  between  Vice- Chancellor 
Knight  Bruce  and  Vice-Chancellor  Wigram  as 
to  the  proper  construction  of  this  order,  the , 
former  of  whom  was  reported  to  have  said  that 
it  would  be  most  inconvenient  if  the  Master 
were  to  be  required  to  decide  as  to  the  pro- 
priety of  a  demurrer.  To  that  view  his  Honour 
said  he  could  not  subscribe,  for  he  thought  the 
arrangement  would  be  very  convenient.  But 
be  that  as  it  might,  his  simple  business  was 
with  the  order  itself,  and  he  had  nothing  to  do 
with  the  views  entertained  by  others.  It  was 
clear  in  the  case  his  Honour  had  supposed  that 
when  there  were  1,000  interrogatories  and 
onl^  one  had  been  answered,  the  Master  must  I 
decide  on  the  ground  of  the  general  demurrer.  ] 
In  this  view  he  was  justified  by  the  opinion  of 
Vice- Chancellor  Wigram,  who  was  known  to, 
have  taken  a  prominent  part  in  the  compilation 
of  these  orders.  He  should  therefore  allow  the 
,  exception  to  the  report. 

Clare  v.  Clare*    June  22nd. 

BILL,  AMENDMENT  OF. — CONSTRUCTION  OF 
ORDER  16,  ART.  33,  AND  ORDER  66  OF 
MAY,  1845. 

Where  a  bill  has  been  amended  under  the  above 
orders,  it  cannot  be  further  amended  even  by 
adding  parties,  without  a  special  order  for 
the  purpose. 

The  bill  in  this  case  was  filed  for  the  admi- 
nistration of  the  trusts  of  a  will,  and  a  infer- 
ence to  the  Master  having  been  ordered,  to  see 
if  all  proper  parties  were  before  the  court,  the 
Master  had  found  that  the  personal  representa-  i 
live  of  one  of  the  parties  interested  was  not  a  • 
party  to  the  suit  | 

Mr.  Bird  now  moved  for  an  order  of  course  | 
to  amend  by  adding  such  party,  but  the  bill ' 
having  been  previously  amended,  and  the 
Master  of  the  Rolls  having  held  that  in  such  a 
case  it  was  necessary  to  give  notice  of  the 
motion. 

The  Vice-chancellor  said,  he  should  follow 
the  rule  laid  down  by  the  Master  of  the  Rolls, 
and  that  a  special  order  must  therefore  be 
obtained. 


€ivicm*fl  3Btnrl^. 

(Before  the  Four  Judges.) 

Legtony.  HMirey.— Easter  Term,  1846. 

TRB8PA88. — PLBADINO.— SALE    OF    CATTLE 
UNDER  5  &  6  W.  4,  C.  59,  8.  4. 

Ths Statute  5  4-  6  IF.  4,  c.  59,  t.  4,promdes, 


that  apertom  iamosmdi»g  epitie  mrngt  jrro- 
tide  them  with  food,  amd  after  ikeeapirw' 
tion  of  seven  dagt,  ho  $kaU  ke  at  Hbertg  to 
9tU  umf  smek  horee,  ass,  fyc,  to  rmmimne 
himself  for  the  keep  amd  expemaes,  remderiof 
the  overphu,  if  amy,  to  the  omner  of  sack 
horse,  Sfc  To  an  action  of  trespass  fv 
takmg  eeven  horses  and  eMmy  tmo,  the  de- 
fendant  pleaded  that  the  hanoM  ware  tres^ 
passing,  fyc,  and  that  he  sold  two  of  them 
to  reimburse  himself  for  the  expemse  of  the 
keep  of  alU  * 

Held,  after  verdict  for  the  defendant,  tkattht 
plea  was  bad  for  not  alleging  that  it  be- 
came necessary  to  sell  two  of  the  horset » 
order  to  defray  the  expenses  incurred,  and 
a  rule  was  made  absolute  for  jmd4fment  noo 
obstante  veredicto. 

This  was  an  action  of  trespass  tried  before 
Mr.  Baron  Parke,  on  the  Norfolk  circuit,  and 
to  so  much  of  the  declaration  as  relatad  to  Uking 
and  impounding  seven  horses^and  seUlpgtwo  of 
them,  the  defendant  pleaded,  that  the  said  bones 
were  wrongfully  depasturing  in  his  dose,  that  he 
impounded  them,  provided  them  with  proper 
food,  and,  at  the  exp'uratkin  of  seven  days,  sold 
two  of  them  by  public  auction  and  apptied  the 
proceeds  of  the  sale  in  discharge  of  tiie  valne  of 
such  food  and  expenses  of  the  sale  am  he  law- 
fully might  under  the  statute  6  &  7  W.  4,  c.  59, 
8.  4.  iSsplication  de  injuria.  Verdict  for  the 
defendant  on  that  issue.  A  rule  wae  afterwards 
obtained  on  behalf  of  the  plaintiff,  for  judg- 
ment fioii  obstante  veredicto,  on  the  ground  ttot 
the  plea  does  not  justify  the  act  of  ticspsn 
complained  of,  because  it  does  not  allege  thst 
there  was  any  necessity  to  sell  two  of  the  boxscs 
in  order  to  defray  the  expen8e8  incoired. 

Mr.  GfiRfitii^  and  Mr.  Couch  showed  cause. 
The  4th  section  of  the  statute  provides  agaioit 
animals  being  kept  in  the  pound  without  food, 
and  directs  that  the  |)erson  impounding  shall 
give  them  ])roper  nourishment,  and  the  remedy 
given  to  reimbiurse  himself  is  twofold,--eit]tfr 
to  go  before  a  magistrate  who  has  power  to 
order  him  a  sum  not  exceeding  doable  the 
value  of  the  food  supplied;  or,  after  the  expi- 
ration of  seven  days,  he  may  sell  such  animal, 
reimburse  himseli,  and  return  the  eorplus  (if 
any)  to  the  owner.  The  plea  is  good  after  ver- 
dict, and  justifies  the  act  complained  of.  No* 
thing  in  the  statute  is  said  as  to  the  mvcnDent 
that  it  became  necessary  to  sell  more  than  one 
of  the  anim^  impounaed.  The  intflrpietaftioB 
clause  (21  sec.)  enacts  that  the  singidar  shsll 
include  the  plund.  [Lord  Demssmm,  C  J. 
You  must  contend  you  might  sell  all  seven 
horses  for  a  feed  of  com  supplied  to  eacb.} 
The  statute  will  admit  of  that  coDstmctiOT,  be- 
cause each  animal  is  liable  to  be  sold  to  reim- 
burse the  paaty  for  the  food  supplied  to  it. 
The  defendant  is  at  liberty  to  sell  after  the  ex- 
piration of  seven  days,  but  he  has  no  power  to 
make  a  second  sale,  provided  the  proceeds  of 
the  first  are  iosufficient,  and  it  may  frequently 
be  very  difficult  to  decide  whether  at  a  public 
auction  the  proceeds  arising  from  the  sale  of 
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one  of  tlie  aanuilB  will  be  raffimot  to  cover  all 
the  ezpenset  incarred.  Still  this  is  not  such 
an  abuse  of  power  as  would  make  the  defend- 
ant a  treapayiser  eb  iniiio.  The  pbuntiff,  to 
have  availed  himself  of  this  objection,  should 
have  new  assigned.  Shorland  v.  Goveti,* 
Smith  V.  EgginionJ* 

Mr.  Sergeant  Bjfles,  contrk.  The  plea  must 
follow  the  authority  given  by  the  statute,  which, 
on  a  fair  and  liberal  construction,  must  mean, 
not  that  each  horse  may  be  sold  for  the  cost 
incurred  b^  each,  but  that  one  or  more  may  be 
sold  to  demy  all  the  expenses,  and  if  it  should 
become  necessary  to  seU  more  than  one,  the 
necessity  to  do  so  must  be  alleged  on  the  plea 
in  order  to  justify  the  trespass.  (Stopped  by 
the  court.) 

Lord  Denman,  C.  J.  I  think  the  word 
"  shall "  roust  in  the  4th  section  of  this  statute 
be  read  *'may.''  The  person  who  sells  is 
bound,  after  reimbursing  himself,  to  pay  the 
difference  behreen  his  claim  and  the  produce 
of  the  sale  to  the  owner.  The  amount  of  his 
claim  is  limited.  The  statute  gives  him  power 
to  sell,  bttt  at  the  same  time  he  must  exercise  a 
sound  discretion  whether  the  sale  of  one  or 
more  horses  i«  necessary  to  reimburse  himself; 
and  the  plea  should  show  that  in  the  exercise 
of  that  discretion  the  sale  of  two  of  the  horses 
did  become  necessary. 

Mr.  Justice  WUbame.  The  question  is, 
whether  the  plea  discloses  a  defence  under  the 
act  of  parliament.  The  statute  gives  two  re- 
me^es,  the  one  is,  that  the  defendant  may  sell 
the  horses  in  order  to  repay  himself  the  ex> 
peases  incurred,  rendering  the  overplus,  if  any, 
to  the  owner.  What  is  implied  by  that  is, 
that  those  sold  were  necessary  for  the  purpose 
of  reimbursing  himself  for  the  food  supphed ; 
therefore,  I  think  this  plea  is  bad,  because  it 
does  not  aver  that  the  sale  of  these  horses  be- 
came necessary  for  that  purpose. 

Mr.  Justice  Coleridge.  1  am  of  the  same 
opinion.  The  defendant  seeks  to  avail  himself 
of  a  statutable  authority,  and  the  question  is, 
whether  the  plea  is  ^ood  under  the  statute. 
The  power  is  to  sell  either  one  or  more  that 
may  be  required  to  defray  the  expense  of  the 
keep.  Here  the  defendant  has  sold  two  horses 
tc  pay  for  the  keep  of  seven  for  seven  davs, 
ana  I  think  he  should  have  shown  a  reasonaole 
necessity  for  doing  so.  It  has  been  said  in  ar- 
gument)  that  tbue  is  no  power  under  the 
statute  to  make  a  second  sale,  if  the  produce  of 
the  first  should  prove  insufficient,  but  I  do  not 
see  anything  in  the  statute  to  prevent  a  second 
sale,  provided  it  should  be  rendered  necessary. 

Lord  Bsnflum,  C.  J.  The  rule  will  be  abso- 
lute for  judgment  aoit  obstante  veredicto.  We 
do  not  say  that  the  defendant  is  a  trespasser  ab 
initio. 

Rule  ahsolnte  for  judgment  non  obstante 
veredicto* 


»  5  Bar.  8i  Cress.  483. 
*  7  Adol.  &  Ellis,  167. 


Czr|t|iter. 
Aston  V.  Perkes,    2nd  May,  1846. 

PAYMENT    OF    AIONBY    INTO     COURT.  —  A8« 
8AULT. — JUSTICB. — BXCI8B   OFFICER. 

In  trespass  for  breaking  the  plaintiJTs  close 
and  seizing  and  laying  hold  of  the  plain~ 
tiff  and  efecting  him  therefrom,  the  defend- 
ant paid  25/.  into  court,  upon  the  sujjiciency 
of  which  issue  was  joined  and  a  verdictfound 

'  for  defendant.  On  motion  for  judgment 
non  obstante  veredicto,  on  the  ground  that 
under  the  3  Sf  4  W,  4,  c.  42,  s,  21,  moneg 
could  not  be  paid  into  court  in  actions  for 
assault  and  battery. 

Held,  that  the  plea  was  good,  inasmuch  as, 
for  anything  which  appeared  on  the  record, 
it  might  have  been  pleaded  by  a  justice  or 
excise  officer,  who  are  not  required  by  the 
rule  of  Trinity  Term,  1  Vict,,  to  state  the 
character  in  which  they  plead  it. 

Trespass  for  breaking  and  entering  the 
plidntiff's  close,  and  seizing  and  laying  hold  of 
the  plaintiflf  and  ejecting  and  expelling  him 
therefrom,  the  defendant,  by  leave  of  a  judge, 
paid  25/.  into  court  in  satisfaction  of  the 
damajges.  l^e  plaintiff  replied  that  he  had 
sustained  damages  to  a  greater  amount,  upon 
which  issue  was  joined  and  a  verdict  found  for 
the  defendant. 

Gray  obtained  a  rule  nisi  to  enter  the  judg- 
ment for  the  plaintiff  non  obstante  veredicto, 
or  why  judgment  of  repleader  should  not  be 
awarded,  on  the  ground  that  money  could  not 
be  paid  into  court  in  an  action  for  assault  and 
battery.  He  referred  to  the  3  &  4  W.  4,  c.  42, 
s.  21,  which  enacts  that  it  shall  be  lawful  for 
the  defendant,  in  all  personal  actions,  (except 
actions  for  assault  ana  battery,  false  imprison- 
ment, libel,  slander,  malicious  arrest,  or  prose, 
cution,  criminal  conversation,  or  debauching  of 
the  plaintiff's  daughter  or  servant,)  by  leave  of 
any  of  the  superior  courts,  or  a  judge  to  pay 
into  court  a  sum  of  money  by  way  of  compen- 
sation or  amends,  8tc, 

Whately  and  Unthank  showed  cause.  The 
argument  fully  appears  from  the  judgment. 
They  referred  to  24  Geo.  2,  c.  44,  s.  2 ;  3  &  4 
Will.  c.  53,  ss.  34,  38,  106 ;  8  &  9  Vict.  c.  87, 
ss.  36,  48  ;  7  &  8  Geo.  4,  c.  53,  s.  104 ;  Cohert 
v.  Mogg,  10  Adol.  &  R.  632,  Hobart,  164; 
Griffith  V  WilUamf,  1  T.  R.  710. 

Cur.  adv.  vtdt. 

Pollock,  C.  B.,  delivered  the  judgment  of.  the 
the  court.  (After  stating  the  facts  his  lordship 
proceeded.)  Mr.  Gray  insisted  that,  under  the 
3  &  4  W.  4,  c.  42,  the  court  or  a  iudge  had  no 
power  to  permit  money  to  be  paid  into  court  in 
an  action  for  assault  and  batterv,  as  this  is. 
Messrs.  Whately  and  Unthank  snowed  cause, 
and  their  argument  was,  that  although  the  plea 
would  not  be  sanctioned  bv  the  2  &  3  W.  4, 
yet  that  there  were  cases  in  wnich  persons  filling 
a  particular  character  had  a  power  of  pleading 
in  this  form  to  actions  of  battery,  and  merefore 
the  pleai  was  not  necessarily  bad.  The  in- 
stances  were   those   of  justices    and  excise 
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officers.  The  24  Geo.  2,  c.  44,  s.  4,  enables  a 
justice,  (in  an  adioOrlbr  anytfamg  done  io  the 
executioa  of  his  office,)  by  leave  of  the  court,  to 
pay  into  court  such  sum  as  he  shall  think  fit, 
"  whereupon  sucli  proceedings,  orders,  and 
jttdgnients  shall  be  had  made  and  giren  in  and 
by  such  eourt  as  in  other  matters  where  the 
defendant  i»  allowed  to  pay  money  into  court." 
The  3  &  4  W.  4,  c.  53,  s.  106,  which  received 
the  royal  assent  fourtecit  days  after  the  3  &  4 
W.  4»  c.  42,  gives  a  similar  |M>wer  to  excise 
offieevs.  The  8  &  9  Vict.  c.  S7»  which  was 
also  cited,  does  not  apply,  for  it  did  not  receive 
the  royal  assent  till  tM  4th  August,  1845, 
which  must  have  been  after  the  trial  of  this 
cause*  At  the  time  of  passing  the  acts  of  the 
24  62Q.  2,  and  a  &  4  \V^4,  c.  53,.  the  mode  of 
paying  money  into  court  was  by  an  order  atrik- 
isg  the  amount  of  the  money  paid  out  of  the 
aouHut  of  damages,  and  preventing  the  plain- 
tiff from  recovering,  unless  he  jproved  beyond 
the  amount  paid  into  court.  The  consequence 
was,  that  the  court  or  judge  making  the  order 
not  only  exercised  the  discretion  as  to  allowing 
the  payment,  but  determined  whether  the  de- 
femknt  was  a  justice  or  officer,  and  whether  he 
was  acting  in  execution  of  his  office  in  the 
matter  which  was  complained  of  in  the  action. 
After  the  passing  of  the  3  &  4  W.  4,  c.  53,  the 
new  rules  were  made  by  the  judges,  and  the 
money  paid  into  court  must,  no  doubt,  be  paid 
acGording  to  the  rules,  whether  by  a  justice  or 
excise  officer,  and  the  question  is,  what  form  of 
plea  is  required  by  the  new  rules  in  such  cases. 
The  rule  17  is,  that  the  payment  shall  be 
pleaded  tii  alt  eases  and  as  near  as  may  be  m 
the  form  set  out  mutatis  mutandis,  which  form 
ia  amended  by  rule,  in  Trinity  Term,  1  VicU 
If  it  had  been  mtended  that  in  the  special  cases 
of  justices  and  officers  entitled  to  pay  money 
into  court  by  different  statutes  the  coaracter  of 
the  defendant  should  be  stated  in  the  plea,  it 
is  \try  reasonable  to  suppose  that  the  rule 
would  have  provided  for  such  a  statement.  It 
has  not  done  so :  all  character  of  the  defend- 
ant is  omitted,  and  there  are  very  strong 
reasons  why  it  should  be,  for  the  effect  would 
be  to  give  the  plaintiff  the  power  of  taking 
issue  on.  the  fact  of  the  defendant  being  such 
justice  or  officer,  and  also  on  the  fact  whether 
he  was  acting  in  the  execution  of  his  duty,  and 
thus  transferring  to  the  jury  the  right  to  decide 
those  questions  of  fact  which  at  the  time  of  the 
passing  of  the  24  Geo.  2,  c.  44,  and  3  &  4  W. 
4,  c.  53,  and  the  then  prevailing  oractice  were 
determinable,  and  coMlnsively  determiDable, 
by  the  court  only,  or  a  judge  subject  to  appeal 
to  the  court.  The  object  of  the  new  rule  was 
only  to  put  the  statement  of  payment  of  nM>iiey 
into  court  on  the  record,  ana  so  save  the  de- 
fendant the  trouble  and  expense  of  proving  the 
judge's  order.  We  think  that  the  tme  coi^ 
struction  of  the  rule  is,  that  the  form  is  to  be 
adopted  in  all  cases  of  payment  of  monev  into 
court  in-  any  action,  without  stating  the  charac- 
ter of  the  defendant,  and  that  the  provisioa  that 
the  plea  is  to  be  ''oAmem- asmaif  b§"  ia  tkit 
form,    and  '*mmttais  mviaadis,'*  it  only    to 


authorise  such  alteration  as  ma^  be  necessary 
in  order  to  adaot  the  plea  and  tne  mmaes  of  tw 
parties,  to  the  form  of  the  action,  to  the  snm 
paid,  and  the  like.  We  therefore  come  to  the 
conclusion  that  this  plea  is  good,  because  far 
anything  that  appears  on  the  record^  accor&g 
to  which  alone  we  are  to  give  judgosent*  it  may 
have  been  pleaded  by  a  justke  or  officer  enti- 
tled by  statute,  and  the  new  roles  together,  to 
such  a  plea. 

Rule  discliarged. 


liABkttlftq^ 

In  re  Pehr  Fllnton.    12th  August,  1846. 

COMPULSOUY  ACT  OF  BANKRUPTeY. 

Insifficieucjf  of  excuse  for  non^ppearwtee  of 
a  trader  debtor ^  summoned  under  the  5  4*  ^ 
Vict.  c.  122. 

A  CBSDrroB  filed  an  affidavit  of  (kbt  in  te 
court,  pnrsuaiit  to  the  pnmsioQS  of  thfr  &  Ic  6 
Vict.  c.  ids,  and  P.  Fliaton,  the  trader  debtoc; 
was  duly  served  witk  a  saasnioM  ia  the  obb^ 
form,  caUing  upon  hiaa  to  appaar  thss  day,  and 
admit  the  demand,  or  depose  cm  oath  thai  he 
behoved  he  had  a  good  detece  to  sock 
demand. 

The  trader  debtor  did  not  appm  to  thasoai- 
mens,  but  in  his  stead  hie  aoKcitar  appealed, 
and  pvodnced  as  affidssdt  made  by  a  third 
person,  who  described  himself  as  a  sargsoa, 
slating  that  the  purty  summoaed  coald  not  at- 
tend by  reason  of.ilhiess,  and  fikat  hie  sfesteof 
heal':h  rendered  it  impMbnUe  thai.  In 
be  able  to  make  a  joumey  to  Londba  £ar 
weeks  hence,  llie  attsntioa  of  the 
sioner  was  then  called  to  the  13di 
whieh  recites,  "\hat.if  any  saok  leader  so  som- 
moned  shall  not  come  before  such  oourl  at  tkt 
time  appointed^  (having  no  lawful  i 
made  Icnown  to  and  proved  to  the 
of  the  coart  at  the  same  time) ;  or  if  anyr  >Kh 
trader^  upon  his  appearanee  to  sack  tsm't-^, 
or  at  any  enlargement  or  ai^omrameat  thcfeef, 
&c.;"  and  it  was  sabmitted  that  imdsr  tUt 
section  the  coarl  had  an  implied  aatiiarity  le 
adjourn  the  consideration  of  dm  emnmons  if 
the  debtor  was  unable  to  alteod. 

Mr.  Commissioner  Gonlloitfa  had  aa  doohl 
the  court  had  the  authority  under  the  aol  «f 
parUament  to  enlarge  or  at^oam  the  liiaaailh> 
m  which  a  trader  was  to  appear  aad  adoiit  « 
deny  the  creditor's  demttad,  if  snfliciept  easse 
was  shown.  The  questioa  here  was*,  whslhrr 
"  a  lawful  impediment  was  made  kaewa  aed 
proved  to  the  satisfisction  of  the  comC  Here 
the  affidavit  on  which  the  coait 


upon  to  act  merelj  stated,  that  the  debtor  wmi 
unable  to  attend  from  illness.  It  did  aol^gvis 
anv  iafonaatioa from  which  il  cosddbe taJtr- 
red  that  the  debtor  would  be  able  to  attead  si 
a  fature  day,  if  such  day  were  now  named  for 
his  appearance.  It  was  also  iiisufiicient  in  not 
stating  that  the  debtor,  if  he  were  able  to  ap- 
pear, intended,  or  would  be  able,  to  swear  that 
he  believed  he  had  a  good  defence  to  the  at- 
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ditor's  deiMDi)-  If  the  Mrter  w»  ndlf  to 
admit  the  dtmand,  there  was  no  BteeNil?  for 
hi8  personal  sppeannce,  aa  seetioa  17  oa  tlie 
act  prorided,  tnal  an  adnriiwion  o£  dia  debt 
may  be  signed  dseishcra  tkam  ia  cotut,  il  at- 
tested bf  the  BMDracy  of  the  ttadv.  Brery 
one  who  had  expcriesee  io  the  Court  oC  Book- 
raptcy  knew  that  the  interests  of  creditors  were 
often  essentislly  compromised  by  even  a  short 
delay  in  the  isstw  of  a  fiat,  and  not  feeling  that 
a  case  of  lawful  iinpedtment  Had  been  made 
out  in  this  case  to  the  satisfaction  of  tba  oonrt, 
the  law  must  tska  its  eottroa»  and  he  should 
decline  to  enlarge  or  adjourn  ihe  sammona. 

An  objection  was  then  taken  to  the  affidavit 
o£  deb|»  OB  the  ground^  that  it  appeared  by  it 
that  the  debt  was  incurred  for  goods  sold  and 
delivered  by  the  creditor  to  the  debtor,,  but  it 
did  not  state  the  words  "  on  request,"  or  any 
equivalent  words ;  which  it  was  said  were  ne- 
cessarv  in  an  affidavit  to  hold  to  b«I  by  order 
of  a  judge  in  the  superior  conrts  at  West- 
minster. 

The  Commissioner^  after  reviewing  all  the 
authorities  on  this  point  and  adverting  to  the 
rule  of  Hilary  Term,  2  W.  4,  was  of  opinion 
that  the  objection  must  be  overruled,  and  that 
the  affidavit  of  debt  was  suffieieBt. 
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(   Short   Causes,    Petitioos, 
7  \       (unopposed    firat,)    and 

(       Causes. 
9  (  Pleas,  Demurrers,  Excep- 
10 -J     tions.  Causes,  and  Fur. 
11  (      Dirs. 
1*2     Motions  and  ditto. 

(Petition-day)    Pleas,   De- 
murrers.  Esons.,  Causes, 
and  Fnr<  Dirs. 
Short    Causes,    Petitions, 
(unopposed    first,)    and 
Cauaes. 
Pleas,    Depaurrers,   Excep- 
tions,  Further  Dirs.  and 
Causes. 
Motions  and  Ditto. 

{(Petition-day)    Pleas,    De- 
murs., Exons.,Cau8e8^  and 
Fur.  Dira. 
(  Short    Causes,    Petitions, 
21  ]       (unopposed    first,)    and 
(       Causes. 
^•(  Pleas,   Demurrers,    Excep- 
^^  I      tions.  Causes,  &  Farther 
(      Directions. 
Motions  and  ditto. 
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MASTERS  EXTRAORDINARY  IN  CHAN- 
CERY. 

From  July  24lA,  to  Auguit  18«/i,  184<),  both  inclttiioe, 
with  dates  when  gazetted. 

Barton,  Samuel  Milner,  Manchester.    Aug.  4. 
Boweo,  William,  Stafford.    Aug.  18. 
Cudworth,  John  William,  Leeds.     Aug.  7. 
Fox,  Chorles  James,  Canterbury.     July  «8. 
Frankiah,  William,  Kingston- upon- Hull.    July  31. 
Hancock,  Frederick,  Shipston-on-Stour.     Aug.  14. 
Huxley,  Thomas -Robert,  Worcester.    Aug.  11. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

From  July  24/A,  to  Aagu%t  I8(fc,  1846,  both  ineht»ive, 
wUhdates  when  gatetted, 

Garbett,  Edmund,  and  James  Dulling.  Wellington* 
Attorneys  and  Solicitors.     Aug.  11. 

Jones,  Robert  Henry,  and  William  Malet  Dansey, 
7,  Weymouth  Street,  Portland  Place,  Attor- 
neys and  Solicitors.     July  24. 

Leigh,  Robert,  and  Thomas  Warden,  Bsrdon,  At- 
torneys, Solicitors,  Stewards  and  AgeuU.  Aug. 
14. 

Pierson,  Jaroes'Henry  George,  and  Rich&rd  Grant 
Tucker,  Tiverton,  Attorneys  and  Solicitors. 
Aug.  4. 

Tyndall,  Thomas,  Henry  Witton  Tyndall,  and 
William  Tyndall,  Birmingham,  Attorneys,  So- 
licitors, and  Conveyancers.    Aug.  11. 


PROCEEDINGS   IN  PARLIAMENT  RE- 
LATING  TO  THE  LAW. 

i^osal  fllMento.    26tb  August,  1846. 

Ecclesiastical  Patroi^age. 
Tithe  Amendment  Act. 


Patent  OommMuons. 
,  Poor  Removal. 
Death  by  Acddents  Compensation. 
Commons  Indosure,  No.  3. 
Pauper  Lunatics  and  Asylums. 
Commons  Inclosure  Amendment  Act. 
House  of  Commons  Offices. 

]itou«e  of  JLorllt. 

BILLS   PA.SSSD. 

Salvage. 

BILLS  IN  PROGRBBS. 

Juvenile  Offenders. 
Genend  Registration  of  Deeds.  ^ 

PaDLshment  for  deterring  Prosecutors'  Wit- 
nesses, &c. 
Game  Laws. 
Small  Debt  Courto : 

St.  Austell. 

Birkenhead. 
Drainage  of  Land. 

litottse  of  <ffom«ott0. 

BILLS    PASSED, 

Railway  Commissioners. 
Private  Bills. 
Small  Debts. 

BILLS   IN   PROGRESS. 

Northampton  Small  Debts  Court. 
Registration  of  Medical  Practitioners. 
Insolvent  Debtors  Amendment  Act. 


THE  EDITOR'S  LETTER  BOX. 

Wb  are  requested  by  a  Correspondent  to 
state  the  name  of  the  counsel  who  was  engaged 
in  the  case  at  Guilford  on  the  Ist  instant, 
noticed  under  the  head  of  "  Medical  Jurispru- 
dence,"  at  p.  361,  ante.  We  have  midaid  the 
letter  of  the  Correspondent  who  sent  us  the 
report,  and  beg  he  will  send  us  another  copy. 

By  the  8th  section  of  the  Attorney  and  So- 
licitors Act,  6  &  7  Vic.  c.  73,  it  is  enacted,  that 
the  attorney  to  whom  a  clerk  is  articled,  must 
make,  or  cause  to  be  made,  an  affid^avit  of  his 
admission  and  the  execution  of  the  contract 
between  him  and  the  clerk.  J.  H.  P.  inquires, 
"  Whether  the  affidavit  of  the  attesting  witness 
to  the  articles,  with  the  words . '  duly  admitted 
one  of  the  attorneys  of  her  Majesty's  Court  of 
Queen's  Bench'  added  to  the  description  of 
the  attorney  to  whom  the  clerk  is  articled  will 
be  a  sufficient  compliance  with  the  act?"  We 
think  the  fact  should  be  sworn  to  noeitivdy, 
and  not  put  by  wajr  of  description.  vY ould  an 
indictment  for  perjury  lie,  if  the  stateanent  were 
made  in  the  manner  proposed  ? 

The  further  letters  on  the  Small  Debte  BOl 
will  appear  next  week. 

Erratum, — P.  395,  in  the  head  note  of  the 
case  Re  Alvey^  (or  pari  miuntenance  read  poft 
maintenance. 


ts:^t  Eegal  <!^l)0ei:)iet* 


SATURDAY,  SEPTEMBER  5,  1840. 


— •*  Quod  magit  ad  NOt 
Pertinct,et  netcire  malam  est,  agitamus.' 


HORAT. 


LEGAL    RESULTS    OF   THE 
SESSION. 

The  parliamentary  session  of  1846  has 
at  length  closed, — a  session  equally  re- 
markable in  a  political  and  a  legal  a5»pect. 
It  is  not  within  our  province  to  comment 
on  the  effects  of  the  gradual  abolition  of 
the  Com  Laws,  which  constituted  the  great 
act  of  the  session.*^  Our  duty  is  limited  to  | 
the  measures  wjiich  have  effected  any  ma- 
terial change  in  the  laws  relating  to  the 
a'lministration  of  justice.  Af^er  noticing 
what  kas  been  done  in  this  respect,  we 
shall  advert  to  the  projects  which  were 
contemplated,  but  have  not  yet  been  car- 
ried into  effect*  We  must  at  present  con- 1 
fine  ourselves  to  a  concise  statement  of  the 
scope  and  purport  of  these  statutes,  and 
shall  enter  as  early  as  may  be  convenient 
into  the  details  of  the  several  enactments, 
with  more  or  less  fulness  of  disquisition, 
according  to  their  respective  importance 
and  difficulty. 

The  most  remarkable  of  the  acts  which 
have  been  passed  in  the  last  session  are  : — 

1.  The  Small  Debts  or  Local  Courts 
Act,  9  &  10  Vict.  c.  95. 

2.  Tlie  Abolition  of  the  exclusive  Privi- 
lege of  Sergeants  at  Law  in  the  Court  of 
Common  Pleas,  (c  54.)     See  p.  431. 

3.  The  Acts  giving  Compensation  for 
Deatlis  by  Accident,  and  Abolishing 
Deodands. 

4.  The  Abolition  of  a  large  class  of 
Pauper  Removals  and  of  the  Litigation 
consequent  thereon» 

o.  The  Railway  Companies  Dissolution 
Act,  c.  28,  p*  260. 
Tl)e  other  acts  of  less  moment,  yet  ncces- 

•  The  act  will  be  found  at  p.  385,  ante. 
Vol.  xxxu,  K'o.  965. 


sary  to  be  known  by  the  practitioner,  are 
the  following : — 

6.  Regulating  the  Construction  of  Build- 
ings in  the  Metropolis,  (9  Vict.  c.  5.)  See 
the  act,  p.  358,  ante. 

7.  The  Annual  Indemnity  Act,  (c.  13.) 
See  p.  91,  ante» 

8.  Insolvent  Debtors  in  India,  (c.  14.) 

9.  Inclosure  of  Lands,  (c.  16.)  See  p. 
315,  ante, 

10.  Railway  and  other  DeposiU,  (c.  20.) 
See  p.  235,  ante, 

11.  Administration  of  Criminal  Justice, 
(c.  24.)     See  p.  286,  ante. 

12.  Preventing  Malicious  Injuries  to 
Persons  and  Property,  (c  25.)  See  p. 
312,  ante. 

13.  Superintendence  of  Convicts,  (c.26.) 

Seep.  314,  crn/c.  ^  t.  .     „ 

14.  Amending  the  Laws  of  Friendly 
Societies,  (s.  27.)     See  p.  885,  ante. 

15.  Corresponding  Societies  and  Lec- 
ture Rooms,  (c.  83  )     See  p.  361,  ante. 

16.  Legalizing  Art  Unions,  (c.  48.)  See 
p.  403,  ante, 

17.  Repealing  the  Pains  and  Penalties 
for  certain  Religious  Opinions. 

18.  Commons  Inclosure  Amendment  Act. 

19.  Pauper  Lunatics  and  Asylums. 

20.  Tithe  Amendment  Act. 

21.  Patent  Commissions. 

22.  The  several  acts  continuing  the 
Copyhold  Commission,  — Highway  and 
Turnpike  Acts,  &c.,  (cc.  49-52.)  See  pp. 
428,  429,  jwst., 

23.  Railway  Commisssioners. 

24.  Wreck  and  Salvage. 

25.  Private  Bills. 

26.  Drainage  of  Lands. 

27.  Contagious  Diseases. 

28.  Pawnbrokers. 

29.  IWks  and  Engravings,  9  &  10  Vict, 
c.  58.     See  p.  429,  jyost. 
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Such  of  these  acts  as  were  passed  down 
to  the  last  few  weeks  of  the  session  have 
been  already  printed  in  our  pages,  and  the 
remainder  shall  speedily  follow.  We 
now  proceed  to  make  a  few  observations 
on  the  five  acts  which  we  consider  to  be 
of  professional  importance. 

SMALL  DEBTS  ACT. 

The  most  important  of  these  acts, — and 
indeed,  of  all  that  have  been  passed  since 
the  abolition  of  Arrest, — is  that  for  estab- 
lishing local  courts  under  the  name  of 
<<  The  more  easy  Recovery  of  Small  Debts 
and  Demands."  The  readers  of  the  I^egal 
Observer  ivho  have  stood  by  it  from  its 
origin  in  1830,  are  aware  of  our  exertions 
on  this  long  agitated  question,  session 
by  session  for  sixteen  years.  First  it 
made  its  appearance  as  a  <<  Local  Judi- 
cature **  Bill,  under  the  auspices  of  Lord 
Brougham,  then  Lord  Chancellor.  Sub- 
sequently it  underwent  various  changes, — 
at  one  time  seeking  merely  to  regulate 
County  courts ;  at  others  to  include  the  ad- 
ministration of  Criminal  justice.  At  one 
lime  Sergeants  at  law  and  barristers  were 
to  be  the  judges,  but  generally  Attorneys  at 
law  were  also  rendered  eligible;  and 
lastly,  it  was  grafted  on  a  Small  Debts 
Bill,  It  has  been  taken  up  and  abandoned 
by  various  administrations, — Tory  and 
Conservative,  —  Whig  and  "  something 
more."  In  the  session  of  1846,  "the 
small  end  of  the  wedge"  was  introduced 
by  authorising  the  enlargement  of  the  ex- 
isting local  courts,  and  enabling  attorneys 
as  well  as  barristers  to  act  as  judges. 

No  doubt,  the  bill,  as  brought  in  by  the 
late,  and  adopted  by  the  present,  govern- 
ment, was  more  comprehensive  than  the 
act  of  1845;  but  in  its  progress  through 
parliament  the  jurisdiction  of  the  courts 
has  been  much  narrowed,  and  we  think  it 
would  have  been  just  and  proper,  (aye  and 
expedient,)  to  include  attorneys  as  eligible 
for  the  office  of  judge. 

Now,  however,  that  the  act  has  passed, 
It  will  be  our  duty  to  deal  candidly,  though 
freely,  with  it.  We  well  know  that  the 
feeling  of  the  profession  at  large  is  that  of 
respect  for  the  laws,  and  it  becomes  the 
duty  of  the  practitioner  to  carry  out  the 
intention  of  the  legislature,  so  far  as  may 
be  consistent  with  the  interests  of  their 
clients.  But  with  all  due  veneration  for 
^  our  lawgivers,  we  must  venture,  on  behalf 

^  ''^*"^!*!iLfi!S?***°"'   ^°   scrutinize   the   act 

'     miffef^l^5fltHj  consider  its  sufficiency  to 

oficttiate  th^Vhject  set  forth  in  the  pre- 


amble, and  particularly  to  examine  the  va- 
rious clauses  by  which  the  principle  of  the 
act  is  to  be  worked  out. 

In  our  next  number  we  hope  to  give  a 
complete  analysis  and  classification  of  tlie 
clauses  of  the  act.  Partly  from  the  va- 
rious alterations  to  which  it  was  subjected 
in  its  progress,  the  enactments  are  not  | 
very  happily  arranged.  We  shall  aiso  j 
print  the  act  t>erhatimy  and  add  such  notes 
as  may  appear  useful. 

COURT  OF  COMMON  PLEAS. 

The  abolition  in  the  Court  of  Common 
Pleas  of  the  exclusive  audience  of  ser- 
geants-at-law,  and  the  admission  of  the 
bar  in  general,  must  be  admitted  to  be  a 
beneficial  measure.  Yet  there  are  not  a 
few  who,  being  warmly  attached  to  our 
ancient  institutions,  will  regret  the  change. 
Apart  also  from  this  sentiment,  others  will 
apprehend,  that  by  admitting  counsel  in- 
discriminately, one  material  object  is  lost 
sight  of, — that  of  forming  separate  bars, 
and  preventing  the  inconvenience  of  coun- 
sel practising  in  various  courts,  and  being 
engaged  in  one  when  they  are  retained  to 
appear  in  another.  That  object,  however, 
we  trust,  will  be  attained  by  other  and 
better  means, — to  which  Uoth  branches  of 
the  profession  should  apply  themselves. 

COMPENSATION  FOR  DEATHS  BY  ACCIDENT. 

The  Act  for  Compensating  Deaths  by 
Accident  will  afford  satisfaction  alike  to 
the  public  and  the  profession.  Nothing 
can  be  more  manifestly  just  than  that  rail- 
way companies  and  others  who  have  the 
lives  of  her  Majesty's  subjects  in  charge, 
and  who,  in  case  of  personal  injury  arising 
from  neglect  or  carelessness,  would  be 
liable  to  an  action  for  damages,  should  lie 
answerable  to  their  families,  whenever 
such  injuries  terminate  in  death.  Such 
already  is  the  laxv  of  Scottand.**  The 
lamentable  deaths  occasioned  by  railway 
negligence  will,  we  trust,  be  diminished 
in  number.  In  any  future  instance,  we 
doubt  not  that  the  jury  will  do  their  duty, 
and  in  some  cases  the  damages  must  be 
many  thousand  pounds,  as  probably  they 
would  have  been  in  the  much-lamenteil 
case  of  the  late  Mr.  Boteler,  the  Commis- 
sioner in  Bankruptcy. 

POOR  REMOVAL. 

The  act  which  has  undergone  so  much 
discussion  by  which  a  large  measure  of  re- 

•»  See  p.  356,  ante. 
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straint  has  been  put  on  the  removal  of  the 
poor  from  one  parish  to  another,  will,  no 
doubt,  be  productive  of  benefit  to  that  un- 
fortunate class  of  the  community.  Though 
the  rates  of  individual  parishes  may,  in 
some  instances,  be  increased  to  an  amount 
which  thev  may  deem  unequal  when  com- 
pared with  their  former  state,  yet  the 
change  will  be  accompanied  by  mitigating 
circumatances,  and  will  not  fall,  we  trust, 
to  be,  on  the  whole,  beneficial.  This 
enactment  is,  however,  only  a  partial 
remedy  of  the  evil  which  was  complained 
of,  and  another  and  more  extensive  altera- 
tion in  the  Poor  Laws  may  be  anticipated 
at  no  distant  period*  In  the  meantime, 
doubtlesB,  a  large  branch  of  parochial  liti- 
gation will  be  suspended  or  destroyed. 
When  all  the  legal  business  of  parishes 
was  transacted  by  solicitors,  this  change 
would  have  been  felt  by  a  considerable 
number  of  that  branch  of  tlie  profession ; 
but  since  the  passing  of  the  Poor  Law  Act 
much  of  tliat  department  of  business  has 
fallen  into  the  bands  of  clerks  of  boards  of 
guardians,  who,  in  too  many  instances,  are 
not  members  of  the  profession.  This,  we 
trust,  will  ultimately  be  put  on  the  ripht 
footing.  The  present  act  has  passed  with- 
out the  proposed  clause,  which  from  its 
vagueness  and  generality  might  have  ena- 
bled boards  of  guardians  to  appear  by  un- 
professional officers  in  all  litigated  matters. 

'  DISSOLUTION  OP  RAILWAY  COMPANIBS.^' 

The  Act  9  &  10  Vict.  c.  28,  for  giving 
facilities  in  the  dissolution  of  railway  com- 
panies is  also  a  beneficial  measure,  and  will 
enable  both  shareholders,  directors,  and 
their  legal  advisers,  to  wind  up  an  unsuc- 
cessful project  more  speedily  and  effectually 
than  could  be  done  under  the  ordinary  law 
of  partnership.  There  is  one  clause  to 
which  we  may  advert  more  fully  hereafter, 
but  which  should  be  noticed  on  this  occa- 
sion,—we  mean  the  d2nd  section,  by  which 
no  action  can  be  brought  for  the  solicitor's 
costs  until  the  expiration  of  a  month  from 
the  delivery  of  the  bill,  and  the  courts,  of 
common  law  are  authorised  to  refer  such 
hill  to  be  taxed,  with  the  usual  powers  re- 
lating to  taxations. 

Having  thus  taken  a  rapid  review  of  the; 
hills  which  have  passed,  we  shall  now,  in 
conclusion,  enumerate  the  measures  which 
were  introduced  at  the  commencement,  or 


See  the  act,  p.  260,  wits 


during  the  progress  of  the  session,  but 
have  not  beenxarried  through.  They  are 
the  fol  lowing :— * 

In  Conveyancing  Reform : — The  Gene- 
ral Registry  of  Deeds  Bill  and  the  Short 
Forms  of  Conveyances  Bill. 

In  the  law  of  Debtor  and  Creditoc  t«*« 
The  Bankruptcy  and  Insolvency  Bill  and 
the  Judgment  Creditors'  Bill. 

The  Amendment  'of  the  Highway  and 
Turnpike  Acts. 

In  Criminal  Law  :-^The  Bills  relating 
to  Juvenile  Offenders,  and  the  Punishment 
for  deterring  Prosecutors,  Witnesses,  &c. 

The  Game  Law  Amendment  Bill. 

The  Church  Discipline  Amendment 
Bill. 

The  Registration  of  Medical  Practi- 
tioners Bill. 

Some  of  these  measures  are  of  great  in^ 
portance,  and  will  probably  be  introduced 
early  in  the  next  session. 


NOTES  IN  EQUITY. 

PRIVILBGE. — DISTINCTION   BBTWBfiN  THft 
CASE  OP  A  DEFENDANT  AND  OF  A  WITNESS. 

**  According  to  the  general  rule,''  says 
Lord  Langdale*  <<  every  defendant  is 
bound  to  discover  all  the  facts  within  his 
knowledge,  and  to  produce  all  documents 
in  his  possession,  which  are  material  to 
the  case  of  the  plaintiff*  However  disa- 
greeable it  may  be  to  maka  the  disclosure, 
however  contrary  to  his  personal  interests^ 
however  fatal  to  the  claim  upon  which  he 
may  have  insisted,  he  is  required  and 
compelled  under  the  most  solemn  sanction 
to  set  forth  all  he  knows,  believes,  or 
thinks,  in  relation  to  the  matters  in  ques- 
tion. The  plaintiff  being  subject  to  the 
like  obligation  on  the  requisition  of  the 
defendant  in  a  cross  bill»  the  greatest  se- 
curity, which  the  nature  of  the  case  is 
supposed  to  admit  of,  is  afforded  for  [the 
discovery  of  all  relevant  truth,  and  by 
means  of  such  discovery  this  court,  not- 
withstanding its  imperfect  mode  of  ex- 
amining witnesses,  has  at  all  times  proved 
to  be  of  transoendant  utility  in  the  admi- 
nistration of  justice.  It  need  not  be  ob- 
served what  risks  must  attend  all  atte^ipts 
to  administer  justice  in  casesV here  relevant 
truth  is  concealed,  and  important  it  must 
be  to  diminish  those  risks ;  and  that,  if 
there  be  any  cases  in  which,  for  predomi- 
nant  reasons,  parties  ought  to  be  permitted 
or  to  be  held  privileged  to  concetd  relevant 
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truth,  those  cases  ought  to  be  strictly  de- 
fined and  strictly  limited  by  authority.'* 

These  are  the  general  remarks  which  fell 
from  the  court  in  disposing  of  an  important 
case  on  priviiegey  recently  reported  by  Mr. 
Beavan."  His  lordship  having  laid  down 
the  general  rule  as  to  the  necessity  of  un- 
reserved disclosure  by  defendants,  pro- 
ceeds to  deal  with  the  difficult  question, 
how  far  and  under  what  circumstances 
shall  this  general  rule  be  departed  from, 
where  professional  confidence  is  attempted 
to  be  set  up  as  an  impediment.  '*The 
arguments,"  he  remarks,  'Mn  some  late 
cases  seem  to  have  assumed  that  conceal- 
ment of  the  truth  was,  under  [the  plausible 
name  of  protection  or  privilege,  an  object 
which  it  was  particularly  desirable  to  se- 
cure, forgetting,  as  it  would. seem,  that 
the  principle  upon  which  this  court  has  al- 
ways acted  is  to  promote  and  compel  the 
disclosure  of  the  whole  truth  relevant  to 
the  matters  in  question,  and  that  every 
exception  requires  a  distinct  and  sufficient 
justification.  It  is  singular  that  it  should 
have  become  necessary  to  observe,  that 
ca^es  of  discovery  from  defendants  in 
courts  of  equity,  which  are  the  only  cases 
now  pnder  consideration,  rebate  to  th^  lad- 
missions  of  parties,  and  not  the  testimony 
of  witnesses ;  that  these  are  not  cases  in 
which  parties  in  all  courts  are  held  entitled 
to  insist  ^as  their  own  privilege)  that  their 
legal  advisers  shall  not  be  permitted  to 
disclose  confidential  communications." 

^  We  are  therefore  to  keep  in  view  the 
distinction  here  pointed  put  between  the 
rules  which  applv  where  the  question  is, 
what  discovery  shall  be  demanded  from  a 
defendant,  and  the  maxims  which  govern  in 
those  other  cases  where  the  court  has  to 
decide  how  far  testimony  may  be  required 
from  a  witness.  In  other  words,  the  pri- 
vilege of  a  party  is  one  thing;  the  privilege 
of  a  witness  is  another,  ami,  it  may  be,  a 
very  different  thing.  The  best  public  con- 
sequences result  from  compelling  an  unre- 
served disclosure  by  defendants.  And 
herein  consists  the  triumph  o(^  the  Court 
of  Chancery  over  ordinary  tribunals.  But 
the  Court  of  Chancery  holds  the  same 
maxims  as  other  courts  as  to  the  privilege 
of  witnesses.  Where  the  question  is,  how 
Tur  shall  a  witness  be  restrained  by  profes- 
sional confidence  from  giving  testimony, 
the  rules,  we  apprehend,  are  the  same  at 
law  and  in  equity. 

At   the  same    time  it  seems  doubt  Ail 


whether,  after  all,  the  above  distinctions 
are,  except  for  purposes  of  definition,  of 
any  very  material  practical  utility.  For 
when  the  question  is,  Aall  pri^essioiml 
eonfidenee  he  violated^  the  answer  can 
hardly  be  different  whether  the  person  ex- 
amined be  a  party  or  a  witness.  The  pro- 
tection is  always  the  client's.  And  wher- 
ever an  attorney;  for  example,  would  be 
restrained  from  divulging  a  confidential 
communication,  the  client  himself,  if  eic- 
amined  as  a  defendant,  could  liardly  be 
compelled  to  make  disclosures,  otherwise 
the  privilege  would  be  defeated  and  ren- 
dereid  nugatory. 


NEW  STATUTES.  EFFECTING  ALTERA- 
TIONS  IN  THE  LAW. 

HIGHWAY  BATB8. 
9  &  10  ViCT.  C.  49. 

An  Act  to  continue  until  the  Ist  day  of  Octo- 
ber 1847,  and  to  the  end  of  the  then  next 
Session  of  Parliament,  an  Act  for  authoriz- 
ing the  Application  of  Highway  Rates  to 
Turnpike  Roads.    [I8th  August,  1846.] 

.  1.  Beeited  act  continued,  until  1st  October, 
1S47. — Whereas  an  act  wa^  passed  in  the  4  & 
5  Vict.  c.  59,  intituled  ''An  Act  to  authorite 
for  One  Year,  and  until  the  End  of  the  then 
next  Session  of  Paliaoient,  an  Application  of 
a  Portion  of  the  Highway  Rates  to  Turnpike 
Roads  in  certun  Cases,"  which  act  has  beea 
continued  by  sundry  acts  until  the  Ist  day  of 
October  in  tne  year  1846.  and  to  the  end  of  the 
then  next  session  of  parliament ;  and  it  is  ex- 
pedient that  the  same  be  further  continued : 
Be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  hy  and  with  the  advice  and  consent 
of  the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  this  present  parliament  assemhled, 
and  hy  the  authority  of  tne  same,  That  the  said 
act  shall  he  continued  until  the  1st  day  of  Oc- 
tober in  the  year  1847,  and  to  the  end  of  the 
then  nest  session  of  parliament. 

2.  Act  may  be  amendedy  S^, — ^And  be  H 
enacted.  That  this  act  may  be  amended  or  le- 
pealed  by  any  act  to  be  passed  in  this  Beasion 
of  parliament. 


l'%*f  v.  Bobinson,  8  Beav.  23, 


pooa  HATS. 

9  &  10  Vict.  c.  50. 

An  Act  to  continue  until  the  1st  day  of  Octo- 
ber, 1847«  and  to  the  End  of  the  then  Session 
of  Parliament,  the  Exemption  of  Inhabitants 
of  PariRhes,  TowoKhips,  and  Villages  from 
Liability  to  be  rated  as  such,  in  respect  of 
Stock  in  Trade  or  other  Property,  to  the  re- 
lief of  the  poor.    [  1 8th  August,  1 846.} 

1«  Eecited  act  continued  until  1st  Octcber, 
1847.—  Whereas  an  act  was  passeil  in  the  a  & 
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4  Vict.  c.  B9f  intitaled,  "An  act  to  exempt, 
until  the  3l8t  day  of  December,  1841,  lahabit- 
aots  of  Parishes,  Townships,  and  Villages  from 
Liability  to  be  rated  as  sach,  in  respect  of 
Stock  in  Trade  or  other  Property,  to  the  Relief 
of  the  Poor :"  And  whereas  the  said  act  hath 
been  since  continued  by  sundry  acts  until  the 
Ist  day  of  October  in  the  year  1846,  and,  if 
parliament  be  then  sitting,  to  the  end  of  the 
then  next  session  of  parlmtnent;  and  it  is  ex- 
pedient that  the  said  act  be  further  continued : 
be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Loida  spiritual  and  temporal,  and  Com- 
mons, in  this  present  parliament  assembled,  and 
by  the  authority  of  the  same,  that  the  first- 
mentioned  act  shall  continue  in  force  until  the 
Ist  day  of  October,  1847t  and,  if  parliament  be 
then  silting,  to  the  end  of  the  then  session  of 
parliament. 

2.  Act  may  be  amended^  ^c— And  be  it  ex- 
acted, that  this  act  may  be  amended  or  re- 
pealed by  any  act  to  be  passed  in  this  session 
of  parliament. 

TUBNPII^B  ACTS    CONTINUANCE. 

9  &  10  Vict.  c.  51. 
An  Act  to  continue  certain  Turnpike   Acts 
until  the  1st  dav  of  October,  1847,  and  to 
the  End  of  the  then  next  Session  of  Parlia- 
ment,    [idth  August,  1846.] 

1.  Acts  relating  to  Tumoike  Roads  continued 
until  October  1,  l847.— Whereas  it  is  expe- 
dient  that  the  several  acts  hereinafter  specihed 
diould  be  continued  for  a  limited  time;  be  it 
enacted  by  the  Queen's  most  excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  this  present  parliament  assembled, 
and  by  the  authority  ot  the  same,  that  every 
act  now  in  force  for  regulatinjf,  making,  amend- 
ing, or  repairing  any  turnpike  road  in  Great 
Britain  which  will  expire  on  or  before  the  end 
of  the  next  session  of  Parliament  shall  be  con- 
tinued until  the  1st  day  of  October,  1847,  and 
to  the  end  of  the  then  next  session  of  parlia- 
ment. 

2.  Act  may  be  amended,  Sfc, —  And  be  it 
enacted,  that  this  act  may  be  amended  or  re- 
pealed by  any  act  to  be  passed  in  this  session 
of  parliament. 

loan  80cibtib8. 
9  &  10  Vict.  c.  52. 
An  Act  to  continue  to  the  1st  day  of  October, 
1847,  and  to  the  End  of  the  then  next  Ses- 
sion of  Parliament,  the  act  to  amend  the 
Laws  relating  to  Loan  Societies.  [18th 
August,  1846.] 

1.  lUcitedaet further  continued  to  October  I, 
1847.— Whereas  an  Act  was  passed  in  the  3  &  4 
Vict  c.  no,  intituled  "  An  Act  to  amend  the 
Laws  relating  to  Loan  Societiea,"  which  act 
has  been  continued  by  sundry  acts  until  the 
l8t  day  of  October,  1846,  and  to  the  end  of 


the  then  next  session  of  parliament,  and  it  is 
expedient  that  the  same  should  be  further 
continued  :  fie  it  enacted  bjr  the  Queen's  most 
excellent  Maiesty,  by  and  with  the  advice  and 
consent  -  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  parliament  as- 
sembled, and  by  the  authority  of  the  same, 
that  the  said  act  shall  be  further  continued  to 
the  1st  day  of  October,  1847,  and  to  the  end 
of  the  then  next  session  of  parliament. 

2.  Act  may  be  amended,  iji'C, — And  be  it 
enacted.  That  this  act  may  be  amended  or  rei> 
pealed  by  any  act  to  be  passed  in  this  session 
of  parliament. 


dutib8  on  books  and  bngravings. 
9  &  10  Vict.  c.  58. 

An  Act  to  amend  an  Act  of  the  Seventh  and 
Eighth  Years  of  Her  present  Majesty,  for 
reducing,  under  certain  Circumstances,  the 
Duties  payable  upon  Books  and  Engrav- 
ings.   [18th  August,  1846.] 

1.  7  4*  8  Vict,  e,  73,  recited  act  repealed,-^ 
Whereas  by  an  act  passed  in  the  session  of 
parliament  holden  in  the  7  &  8  Vict.,  c.  73, 
mtituled,  "  An  act  to  reduce,  under  certain 
circumstances,  the  duties  pavable  upon  books 
and  engravings,  it  is  cnactea,  that  it  shall  be 
lawful  for  her  Majesty,  by  order  in  council,  to 
declare  that  books  and  engravings  published 
in  certain  foreign  countries  shall  be  liable  otily 
to  the  duties  sS  forth  in  th6  schedule  to  th^ 
sud  act  annexed :  And  whereas  a  treaty  ha6 
been  concluded  between  her  Majesty  and  the 
King  of  Prussia  for  the  purpose  of  securing  to 
the  authors  and  pubUshers  of  the  United 
Kingdom  and  of  the  dominions  of  Prussia 
respectively  a  reciprocal  protection  in  their 
riffhts  of  property  in  their  productions :  And 
whereas  by  tne  said  treaty  it  is  agreed  that 
books  andf  engravings  published  in  the  domi- 
nions of  Prussia  shall,  upon  their  importation 
into  the  United  Kingdom,  be  subject  to  such 
duties  only  as  are  set  forth  in  the  said  treaty : 
And  whereas  such  duties  do  not  in  all  respects 
correspond  with  the  duties  set  forth  in  the 
said  schedule  to  the  said  act  hereinbefore  re- 
ferred to;  and  it  is  expedient  that  authority 
should  be  given  to  her  Majesty  to  carry  the 
pronsions  of  the  said  treaty  into  effect,  and  to 
conclude  similar  treaties  with  other  foreign 
powers :  Be  it  therefore  enacted  b  v  the 
Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of 
the  same,  that  the  said  act  hereinbefore  re- 
ferred to  shall  be  repealed. 

2.  Her  Majesty  may,  by  order  in  council,  re- 
duce  duties  on  books  and  prints  published  tit 
countries  to  which  copyright  is  allowed. — ^And 
be  it  euacted,  lliat  wnenever  her  Majesty  has, 
by  virtue  of  any  authority  vested  in  her  for 
that  purpose,  declared  that  the  authors,  in- 
ventors, designers,  engravers,  or  makers  of 
any  booksy  prints ,  or  other  works  of  art  first 
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published  in  any  foreign  country  or  countries 
shall  have  the  privileffe  of  copyright  therein, 
it  shall  be  lawful  for  her  Majesty,  if  she  think 
fit,  from  time  to  time,  by  any  order  in  council, 
to  declare  that  from  and  after  a  day  to  be 
named  in  such  order,  in  lieu  of  the  duties  of 
customs  from  time  to  time  payable  on  the  im- 
portation into  the  United  Kingdom  of  any  of 
the  classes  of  articles  enumerated  in  the  sche- 
dule to  this  act  annexed,  there  shall  be  pay-* 
able  only  such  duties  of  customs  as  are  set 
forth  in  the  said  schedule. 

3«  Her  Majesty  may,  by  order  in  council,  re- 
duce  duties  on  books,  Sfc,  of  countries  wider 
treaty  of  reciprocity » — And  be  it  enacted.  That 
if  at  the  time  of  publication  of  any  such  order 
in  council  as  aforesaid  there  be  subsisting  be- 
tween her  Majesty  and  any  other  foreign  coun- 
try any  treaty  or  convention  concluded  before 
the  date  of  the  passing  of  this  act,  and  directly 
or  indirectly  binding  her  Majesty,  either,  con- 
ditionally or  unconditionally,  to  adroit  books, 
prints,  or  drawings,  published  in  and  imported 
from  such  country  into  the  United  Kingdom, 
upon  the  same  terms  as  those  published  in 
and  imported  from  the  most  favoured  nation, 
and  if  m  the  case  of  such  treaty  being  condi- 
tional such  country  have  fulfiUed  the  condi- 
tions required  in  return  for  such  privilege,  it 
shall  be  lawful  for  her  Majesty,  if  she  think 
£t,  from  time  to  time,  by  any  onier  in  council, 
after  reciting  the  date  of  such  treaty,  and  if 
the  same  be  conditional  stating  that  such 
country  has  duly  fulfilled  the  conditions  re- 
quired in  return  for  the  aforesaid  privilege, 
and  is  entitled  thereto,  to  declare  that  from 
and  after  a  da;^  to  be  named  in  such  order,  in 
lieu  of  the  duties  of  customs  from  time  to  time 
payable  on  the  importation  into  the  United 
Kmgdom  of  any  of  the  classes  of  articles  enu- 
merated in  the  said  schedule  to  this  act  an- 
nesed,  there  shall  be  payable  only  such  duties 
of  customs  as  are  set  forth  in  the  said  sche- 
dule. 

4.  Her  Majesty  may,  by  order  in  council,  re- 
duce duties  in  favour  of  countries  not  under 
treaty. -—And  be  it  enacted,  TThat  it  shall  be 
lawful  for  her  Majesty,  if  she  shall  think  pro- 
per, from  time  to  time,  by  any  ord&r  in  council, 
to  declare  that  such  duties  only  shall  he  charged 
upon  books,  prints,  or  drawings  published  in 
and  imported  from  any  foreign  country  or 
countries  to  be  named  in  such  order  as  are  set 
forth  in  the  said  schedule  to  this  act  annexed. 

6.  Her  Majesty  may,  by  order  in  council,  w- 
vohe  previous  orders.'^And  be  it  enacted.  That 
it  shall  be  lawful  for  her  Majesty,  by  any  fur- 
ther order  or  orders  in  council,  from  time  to 
time  to  revoke  the  whole  or  any  part  of  any 
order  or  orders  issued  by  her  Majesty  under 
the  authority  of  this  act. 

6.  Orders  to  be  published  in  the  Gazette, — 


cil  issued  under  the  authority  of  this  act  shal] 
be  laid  before  both  houses  of  parliament  within 
six  weeks  after  issuing  the  same^  if  parhamenl 
be  then  sitting,  and  if  not  then  within  six  wedu 
after  the  commencement  of  the  then  next  ses- 
sion of  parliament. 

8.  Act  may  be  amended,  ^-c— And  be  it  co- 
acted.  That  this  act  may  be  amended  or  re- 
pealed  by  any  act  to  be  passed  in  the  presest 
session  of  parliament. 

8CHEDULE  TO  WHICH  THK  FOBBGOING  ACt 
REFERS. 

Books;  videlicet. 
Works  origpally  produced    in   the 
United  Kingdom,  and  republished  £   s.  d. 
in  the  Country  of  export,  the  hun- 
dred weight  .        .        •        .         •  ^ 
Works  not  originally  produced  in  the 
United    Kingdom,    the    hundred 

weight 0 

Prints  and  Drawings  (Flain  or 
Coloured)  : 

Single,  each 0 

Bound  or  sewn,  the  dozen         •        •  0 


10  0 


16  0 


0  o; 
0  n 


copyhold  commission. 

9  &  10  Vict.  c.  53. 
An  Act  to  continue  the  Copyhold  GimmissioD 
until  the  Thirty-first  dav  of  July,  One  thou- 
sand eight  hundred  and  forty-seven,  and  to 
the. End  of  the  then  next  Session  of  Pariia- 
ment.  [I8th  August,  1846.] 

1.  4c3-5  Ftc^c.35.— 6*7Ftc^<^.23.— 74rS 
Vict.  c.  55.  —  Copyhold  Comnussion  continnfd 
till  31^  July,  1847.— Whereas  by  an  act  pas^d 
in  the  fifth  year  of  the  reign  of  her  Majesty,  in- 
tituled "  An  Act  for  the  (Sjmmutation  of  cer- 
tain Manorial  Rights  in  respect  of  Lands  of 
Copyhold  and  Customary  Tenure,  and  in  re- 
spect of  other  Lands  suDJect  to  such  Right^ 
and  for  facilitating  the  Enfranchisement  of  such 
Lands,  and  for  the  Improvement  of  such 
Tenure,"  it  was,  amongst  other  things,  enacted, 
that  no  commissioner  or  assistant  commif- 
sioner,  secretary,  assistant  secretary,  or  other 
officer  or  person  appointed  under  the  said  act, 
should  hold  his  office  for  a  longer  period  than 
five  years  next  after  the  day  of  the  passing  of 
the  said  act,  and  thenceforth  until  the  end  of 
the  then,  next  session  of  parliament :  And 
whereas  the  said  act  was  amended  and  ex- 
]}lained  by  an  act  passed  in  the  seventh  y«*^ 
the  reign  of  her  Majesty,  and  by  an  act  passed 
in  the  eighth  year  of  the  reign  of  her  Maj«ty : 
And  whereas  it  is  expedient  that  the  said  com- 
mission should  be  further  continued :  Be  it 
enaeted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the   advice  and   consent  <rf  the 


And  be  it  enacted,  that  every  order  in  council !  Lords  spiritual  and  temporal,  and  CoinraoDS, 
issued  under  the  authority  of  this  act  shall  [  in  this  present  parliament  assembled,  and  by 
withm  fourteen  days  after  the  issuing  thereof!  the  authority  of  the  same.  That  ao  mnch  oi  the 
be  twice  pubUshed  in  the  "JLondon  Gazette."  first^redted  act  as  is  hereinbefore  ntdted  shaU 
7.  And  tobeUndbrforeparUament.'^And  be  be  repealed,  and  that  no  comauasaoiier  or  a^ 
u  enacted,  that  a  copy  of  every  order  in  coun-  sistant  comroisuciier,  secretaiy^assiataiitsecie- 
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tarj,  or  bttier  officei^  or  perscm  so  to  be  ap- 
pointed, ehaU  hold  his  office  for  a  longer  pe- 
riod than  until  the  thirty-first  day  of  July,  in 
the  year  one  thousand  eight  hundred  and 
forty-seven,  and  to  the  end  of  the  then  next 
session  of  parliament. 

2.  Aci  may  be  amended,  ^g*  —  And  be  it 
enacted.  That  this  act  may  be  amended  or  re- 
})ealed  by  any  act  to  be  passed  in  this  session 
of  parliament. 


court  of  common  plbad. 

9&  10  Vict.  c.  54. 

An  Act  to  extend  to  all  Barristers  practising  in 
the  Superior  Courts  at  Westminster  the  pri- 
vileges of  Seijeants-at-Laiv  in  the  CJourt  of 
Common  Pleas.     [18th  August,  1846.] 

Barristers-at'law  to  have  and  exercise  equal 
riyhts  and  privileges  in  the  Court  of  Common 
Pleas  as  serjeants-at-law. — Whereas  it  would 
tend  to  the  more  equal  distribution  and 
to  the  consequent  despatch  of  business  in 
the  Superior  Courts  of  Common  Law  at 
Westminster,  and  would  at  the  same  time 
be  greatly  for  the  benefit  of  the  public,  if 
the  right  of  the  barristers-at-law  to  practise, 
plead,  and  to  be  heard,  extended  equally  to  all 
the  said  courts ;  but,  by  reason  of  the  exclu- 
sive privilege  of  sexjeants-at-Iaw  to  practise, 
plead,  and  have  audience  in  the  Court  of  Com- 
mon Pleas  at  Westminster  during  term  time, 
Buch  object  cannot  be  effected  without  the  au- 
thority of  parliament :  Be  it  therefore  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiri- 
tual and  temporal,  and  Commons,  in  this  pre- 
sent parliament  assembled,  and  by  theauthority 
of  the  same.  That  from  and  after  the  passing  of 
this  act  all  barrislers-at-law,  according  to  their 
respecwve  rank  and  seniority,  shall  and  may 
have  and  exercise  equal  rights  and  privilege  of 
practising,  pleading,  and  audience  m  the  said 
Court  of  Conunon  Pleas  at  Westminster  with 
the  said  serjeants-at-law ;  and  it  shall  be  lawful 
for  the  justices  of  the  said  court,  or  any  three 
of  them,  of  whom  the  Lord  Chief  Justice  of  the 
said  court  shall  be  one,  to  make  rules  and 
orders,  and  to  do  all  other  things  necessary  for 
giving  effect  to  this  enactment. 


the  first  day  of  September,  one  thousand  eight 
hundred  and  forty  six,  there  shall  be  no  for- 
feiture of  any  chattel  for  or  in  respect  of  the 
same  having  moved  to  or  caused  tne  death  of 
man ;  and  no  coroner's  jurv  sworn  to  inquire, 
upon  the  sight  of  any  dead  Dody,  how  the  de- 
ceased came  by  his  death,  shall  find  any  for- 
feiture of  any  chattel  which  may  have  moved  to 
or  caused  the  death  of  the  deceased,  or  any 
deodand  whatsoever;  and  it  shall  not  beneces'  ^ 
sary  in  any  indictment  or  inquisition  for  homi- 
cide to  allege  the  value  of  the  instrument  which 
caused  the  death  of  the  deceased,  or  to  allege 
that  the  same  was  of  no  value. 


ABOLISHINO  DRODANDfl. 

9  &  10  Vict.  c.  62. 

An  Act  to  abolish  Deodands.  [18th  Aug.  1846.] 

1.  Deodands  and  forfeiture  of  chattels  nior- 
inff  to  or  causing  death  dboHshedfrom  and  after 


NOTICES  OF  NEW  BOOKS. 

A  Digest  of  ifie  Examination  QuesUons  in 
Common  Law,  Ckmve^ncing,  Equity^ 
Bankruptcy,  and  Criminal  Law,  from 
the  commencement  of  the  ExaminaUofi  in 
Trinitf/  Term,  1836,  to  Trinity  Term, 
1845,  inclusive*  Second  Edition.  By 
Robert  Maugham,  Secretary  to  the 
Incorporated  Law  Society  of  the  United 
Kingdom  and  to  the  Board  of  Examiners. 
London  :  E.  Spettigue.    Pp.  2.57. 

Many  of  the  younger  class  of  our 
readers  have  commenced  their  prepara- 
tions for  the  examination  which  will 
take  place  in  the  next  term  ;  and  others 
will  soon  commence  those  preparations 
for  the  next  year.  We  therefore  deem  it 
appropriate  to  call  attention  to  this  digest 
of  the  questions.  Mr.  Maugham,  the 
compiler^  states  that — 

*'  It  is  now  upwards  of  nine  years  since  the 
rules  came  into  operation  for  examining  into 
the  qualification  of  candidates  for  admission  on 
the  roll  of  attorneys  and  solicitors ;  and  con- 
sequently all  who  are  serving  under  the  provi-* 
sions  of  the  statute  have  entered  the  profession 
*  affected  with  notice  *  of  the  ordeal  through 
which  they  have  to  pass. 

'*  It  has  been  supposed,  that  the  examination 
has  thrown  additional  duties  and  obligations 
on  the  practitioner  in  regard  to  the  instruction 
of  his  articled  clerks.  His  primary  duty,  how- 
ever, consists  in  devoting  the  oest  powers 
of  his  mind  to  the  interests  of  his  clients. 
It  is  for  them  he  is  authorized  to  practise* 
They  have  the  first  claim;  but,  next  to 
them,  he  is  bound,  in  the  language  of  his 
contract,  "  by  the  best  ways  and  means  in  his 


1  Sept.  1846. — Whereas  the  law  respecting  the ,  power,  and  to  the  utmost  of  his  skill  and 


forfeiture  of  chattels  which  have  moved  to  or 
caused  the  death  of  man,  and  respecting  deo- 
dands,is  unreasonable  and  inconvenient :  Be  it 
enacted  by  tlie  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the 
U)rds  spiritual  and  temporal,  and  Commons, 
in  this  present  ^rliament  assembled,  and  by 
the  autnority  of  the  same.  That  from  and  after 


knowledge,  to  teach  and  instruct  his  clerk  in 
the  practice  or  profession  of  an  attorney  and 
solicitor/ 

Whatever  may  be  the  duty  of  the  Instructor, 
it  is  clearly  the  interest  of  the  Learner,  that  the 
information  he  receives  should  be  communi- 
cated in  the  course  of  real  business,  in  the  ac- 
tual conduct  of  actions  and  suits,  and  the*pro- 
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frrtss  of  other  legal  affairs.  The  knowledge 
thus  acquired  will  never  be  effaced.  During 
the  usual  hours  of  an  altomey'8  office,  the 
clerk  should  therefore  be  actively  employed  in 
his  professional  duties,  and  seize  every  oppor- 
tunity of  ascertaining  from  the  proper  book, 
not  only  the  best  way  of  taking  any  legal  step, 
but  the  reason  for  its  adoption. 

"  It  bas  been  my  object,  (as  part  of  a  series 
which  I  have  submitted  to  the  profession)  to 
place  myself  in  the  position  of  a  solicitor, 
anxious  to  discharge  lus  duty,  as  well  to  his 
clients  as  to  his  articled  clerks,  and  to  consider 
the  best  means  of  performing  that  duty  in  re- 
gard to  the  studies  of  the  latter.  It  is  manifest, 
that  a  solicitor  can  rarely  possess  leisure  to 
frame  a  collection  of  questions  for  the  jiurpose 
of.  drawing  forth  the  legal  knowledge  of  his 
clerk  in  all  the  branches  of  law  and  practice. 
But  with  a  proper  book  of  questions,  it  is  com- 
paratively easy  to  select  a  certain  portion  which 
may  be  deemed  fit  for  a  given  exercise,  and 
which  the  clerk  may  answer  from  recollection 
in  his  master's  presence. 

"The  utility  of  this  method  of  instruction  is 
obvious.  It  is  the  practice,  in  almost  all  the 
sciences,  to  test  the  progress  of  the  student  by 
well-framed  questions,  and  it  is  singular  that 
the  plan  has  been  but  sparingly  adopted  in  the 
study  of  the  English  law ; — a  ?tudy,  however, 
to  which  the  catechising  process  is  peculiarly 
suited.  ITie  main  business  of  the  client  with 
the  solicitor  is  to  to  ask  questions,  and  receive 
answers,  on  points  of  law  and  practice ;  and 
the  communications  between  the  solicitor  and 
his  counsel  approach  still  nearer  to  (he  form  of 
interrogatory  and  examination.  Tlie  practice 
now  recommended  seems  therefore  a  fit  prepa- 
ration, as  well  for  the  aid  of  the  student,  as  for 
the  business  of  the  young  practitioner. 

"Since  the  examination  was  instituted, 
nearly  three  thousand  questions  have  been 
propounded  as  tests  for  ascertaining,  according 
to  the  language  of  the  statute,  "the  fitness  and 
capacity"  of  the  persons  applying  for  admis- 
sion. Many  inquiries  have  been  made  from 
time  to  time  regarding  the  mode,  the  nature, 
and  extent  of  the  examination,  and  it  appears 
now  to  be  a  convenient  season  for  classifying 
the  questions  under  their  appropriate  heads, 
whereby  the  student  may  be  enabled  to  go 
through  a  regular  course  of  reading. 

"The  present  volume,  therefore,  contains  a 
digest  of  all  these  questions,  omitting  only  such 
as  liave  been  repeated,  in  the  same  form,  at 
different  examinations..  They  have  been  ar- 
ranged in  such  order  as  appeared  most  likely 
to  facilitate  the  course  of  reading  of  the  stu- 
dent, according  to  the  method  usually  adopted 
in  the  standard  treatises  on  law  and  practice. 

"Thus,  in  the  Common  Law,  the  questions 
have  l)een  subdivided  into  the  rights  and  forms 
of  action,  process,  appearance,  pleadings,  evi- 
dence, trial,  judgment,  execution,  interlocutory 
proceeding?,  costs,  &c. 

"  In  Conveyancinrj .-  the  nature  of  estates, 
property— real  and  personal,  title,  conveyances, 
mortgages,  leases,  wills,  intestacies,  trusts, 
vendors  and  purchasers,  &c. 


"  In  Equity :  its  general  nature,  jiinsdictioii 
of  the  court,  specific  performance  of  contracts, 
frauds,  administration  of  assets,  forccloeure, 
legacies,  discovery, — ^Inlls,  answers,  demnrreri, 
times  of  proceeding,  hearing,  appeals,  &c. 

"  In  Bankniptcy :  the  joiisdiction  of  the 
court,  the  fiat,  the  petitioning  creditotr's  deVt,  the 
trading,  &c.,  proof  of  debts,  property  passing 
by  the  fiat,  bankrupt's  certificate,  &c. 

"In  Criminal  Tjaw :  jurisdictian  of  the 
courts,  nature  of  offences,  homicide,  burglary, 
larceny,  &c.,  evidence,  *rial,  puniehmetit,  keqj- 
ing  the  peace,  parochial  settlements,  &c. 

"The  student  will  thus  be  enabled,  after 
reading  one  of  the  series  of  questions,  to  apply 
himself  to  some  approved  ti^tiae  on  the 
subject,  which  he  will  be  stimulated  to  read 
with  attention  and  advantage  i—jost  as  the 
practitioner,  who  has  to  consult  a  report  or  a 
text  book,  steadily  retains  in  his  memory  the 
information  he  seeks  for  his  client's  caae. 

"After  the  student  has  read  so  much  as  re- 
lates to  the  questions  in  hand,  he  should  dose 
the  treatise,  and  sit  do^-n  and  answer  the  ^c^- 
tions.  Having  well  considered  his  tadc  and 
done  his  best,  he  should  then  test  his  success 
by  reference  to  the  book  he  has  stadied. 

"Thus,  stimulated  by  a  method  whicli  sup- 
plies an  object  and  motive  of  industry  and  at- 
tention, the  student  will  find  the  result  iro- 
pressed  on  h\i  mind  with  a  permanency  which 
no  other  course  of  study  can  effect. 

"  It  may  be  proper  to  state,  that  some  of  the 
questions  which  were  put  at^the  examination 
have  been  omitted  in  this  Digest.  A  few  of 
these  consisted  of  questions  on  points  of  law 
or  practice  which,  in  consequence  of  new  sta- 
tutes or  rules  of  court,  have  become  obsolete. 
Several  questions,  in  consequence  of  their  im- 
portance, have  been -repeated  in  substance  at 
different  examinations ;  and  in  such  instances, 
tiie  most  comprehensive  form  of  the  question 
has  been  selected,  and,  in  some  instance;^, 
questions  have  been  retained,  bearing  on  the 
same  point  or  principle,  but  varying  in  form, 
and  thus  impressing  the  memory  by  divers 
modes  of  inquiry. 

"  It  should  also  be  noticed,  that  where  a 
question  involved  more  than  one  distinct  point, 
it  has  been  thought  advisable,  occasionally,  to 
subdivide  it,  in  order  that  the  student  may 
more  clearly  distinguish  its  im|)ort." 

To  thcsLe  remarks  which  are  submitted 
in  reference  to  the  volume  before  us,  Mr. 
Maugham  adds  tlie  following  statement 
regarding  his  other  volumes  which  arc 
designed  peculiarly  for  the  use  of  stu- 
dents : — 

"  Soon  after  the  commencement  of  the  ex- 
amination of  candidates  for  admission  on  the 
roll  of  attorneys  and  solicitors,  I  had  frequent 
opportunities  of  knowing  that  a  sMort  etmrse  of 
reading  was  needed  for  those  who  had  little 
leisure  for  study,  and  perhaps  not  rou<^  incli- 
nation, yet  were  bound  to  prepare  ft*  the 
ordeal  through  which  they  must  pass.    Awarr 
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that  the  practitioner,  engaged  throughout  the 
day  in  active  businesa,  and  often  occupied  dur- 
ing the  silent  watches  of  the  night  in  preparing 
for  the  morrow,  could  rarely  superintend  the 
(ftudics  of  his  pupil,  I  considered  how  best  the 
duty  of  the  instructor  and  the  labour  of  the 
learner  might  be  facilitated. 

"  AVithout  entering  the  field  of  rivalship 
amongst  writers,  who  have  applied  their  mindis 
to  the  minute  and  elaborate  exposition  of  large 
and  important  branches  of  the  law,  it  appeared^ 
to  roe  that  I  might,  without  presumption,  un- 
dertake the  task  of  supplying  a  oeneral  outline 
of  the  principal  departments  indicated  by  the 
course  taken  in  the  examination  into  common 
law,  —  conveyancing^ — eqwty, — bankruptcy » — 
and  criminal  law. 

"The  duties  of  a  compiler  of  this  humble 
order,  seemed  to  demand  onlv,  that  he  should 
be  well  acquainted  with  the  wants  of  his 
readers,  and  spare  no  pains  in  collecting  and 
arranging  his  materials. 

"Accordingly,  I  have  submitted  to  the  pro- 
fession a  short  series  of  volumes,  intendea  as 
iho  Jirst  hooka  for  the  law  student,  compiled 
from  the  works  of  Blackstone  and  other  text 
writerH,  omitting  the  obsolete  or  repealed  parts 
of  the  law,  and  incorporating  the  recent  sta- 
tutes and  decisions  down  to  the  time  of  pub^ 
lication. 

"The  volumes  thus  compiled  are,— 

'*  1st.  Outlines  of  law,  comprising  all  the  va- 
rious injuries  to  persons  and  property,  and 
their  remedies  in  the  several  courts.  Part.  I.^ 
Common  and  Statute  Law.  Part  II,— Equity 
and  Bankruptcy. 

"  2d.  Outlines  of  Uie  Law  of  real  Property. 
Part  I. — Corporeal  and  Incorporeal  Heredita- 
mentK;  Tenures;  Estates;  Uses  and  Trusto. 
Part  II. — Title  by  descent  and  purchase,  and 
the  several  modes  of  conveyance. 

"  3d.  Outlines  of  Criminal  Law, 

"4th.  Outlines  of  the  Jurisdiction  of  all  the 
Courts,  Civil  and  Criminal. 

"  5th.  A  Digest  of  the  Examination  Ques- 
tions in  Common  Ijsw,  Conveyancing,  Equity, 
Bankruptcy,  and  Criminal  Law. 

"  la  executing  this  design,  it  was  manifest 
that  so  far  as  the  Commentaries  of  Mr.  Justice 
Blackstone  contained  an  exposition  of  the  e.r- 
iating  law,  it  was  impossible  to  foUow  a  better 
guide,  either  for  clearness  of  statement,  or 
elegance  of  diction.  To  that  time-honoured 
work  I  have  therefore  freely  resorted,  treasur- 
ing up  not  only  all  such  parts  ascoatimsied  un- 
changed at  the  present  day,  but  so  much  of  the 
history  of  the  past  as  sheds  a  useful  light  on 
the  present, 

"Whilst  the  masterly  sketch  of  the  law  re- 
lating to  '  Private  Wrongs,'  contained  in  the 
third  volume  of  the  Commentaries,  stands  alto- 
gether unrivalled,  (except  in  its  obsolete  de- 
scription of  almost  all  real  actions,)  it  must  be 
admitted  that  the  student  will  seek  in  vain  for 
any  adequate  statement  of  the  relief  and  pro- 
tection afforded  in  courts  of  equity,  extending 


vate  Wrongs  are  devoted  to  the  common  law 
remedies,  and  only  one  to  equity  and  bank- 
ruptcy. I  have  therefore  had  recourse  to  other 
text  writers,  to  the  reports  of  adjudged  cases, 
and  to  the  recent  statutes. 

"The  reader  need  not  be  reminded  of  the  dif- 
ficulty of  condensing  the  jprincipal  points  vis- 
ing from  the  vast  mass  of  legislative  and  judi- 
cial changes  which  have  occurred  since  the  time 
of  ^lack^ne ;  and  of  Selecting  mst  so  much 
%ft|^ht  be  properly  sinted  to  the  elementary 
TiM&Po  of  the  design,  yet  sufiicient  to  satisfy  at 
his  outset  the  intelligent  student.  I  have 
earnestly  endeavoured  to  render  the  work  use- 
ful, to  submit  to  the  reader  not  only  all  the 
alterations  in  the  text,  falling  within  the  pbn 
of  an  elementary  course  of  reading,  but  to  sup- 
ply various  important  additions  not  hitherto 
comprehended  in  any  edition  of  Blackstone.'* 


LEADING  CASES  IN  CONVEYANCING. 

No.  III. 

Rob  dem.  Wilkinson  v.  Tranmarr. 

Hilary  Term,  31  Geo,  2,  1758. 

In  the  Common  Pleas. 

AViUes,  682. 

S.  C.  2  Wils.  75. 

Where  it  was  held  that  a  deed  oould  not  ope- 
rate  as  a  release,  because  it  attempted  to  convey 
a  freehold  infuturOf  but  that  it  was  good  as  a 
covenant  to  stand  seised, 

A  special  case  was  reserved  on  the  trial  of 
this  ejectment  at  the  assizes  at  York.  By  deeds 
of  lease  and  release,  dated  the  9th  and  10th  ol 
Nov.,  1733;  Thomas  Kirkby,  in  consideration 
of  natural  love  to  liis  brother  Christopher 
Kirkby,  and  of  100/.,  granted,  released  and  con- 
firmed to  Christopher  Ku-kby,  the  premises  in 
question  after  the  death  of  lliomas  Kirkby,  to 
hold  to  the  said  Christopher  Kirkbv,  and  the 
heirs  of  his  body,  and  after  their  decease,  to 
John  Wilkinson,  (the  lessor  of  the  plaintiff,) 
eldest  son  of  his  (the  grantor's)  well  beloved 
uncle  John  Wilkinson,  and  his  heirs  and  as- 
signs,  and  to  the  only  proper  use  of  the  said  J. 
Wilkinson  the  younger,  his  executors,  admi- 
nistrators, or  assigns,  for  ever,  he  the  said  J. 
Wilkinson  the  younger  paying  to  the  child  or 
children  of  hie  (the  grantor's)  brother,  Stephen 
Kirkby,  200/.,  (and  for  want  of  such  children  to 
other  nephews  and  nieces  therein  mentioned) ; 
and  for  want  of  such  children,  the  estate  was 
to  be  free  from  the  pajrment  of  the  sum  of 
200/.  Tlie  release  contained  covenants  from 
the  grantor  that  he  was  seised  in  fee  of  the  pre- 
mises in  question ;  and  that  it  should  be  bwful 
for  Christopher  Kirkby  or  J.  Wilkinson  the 
younger,  after  his  (the  grantor's)  death,  peace- 
ably and  quietly  to  hold,  &c.  And  it  was 
thereby  covenanted,  granted,  and  agreed,  by 
and  between  the  said  parties,  that  all  fines,  re* 


, „,  -^  coveries,  and  other  assurances  of  the  said  pre- 

at  this  moment  over  one  hundred  millions  of  I  mises  already  levied,  suffered  and  executed  by 
property.    Nine-tenths  of  the  volume  on  Pri-I  and  between  the  said  parties  should  enure  to 

^  tj  5 


434 


Leutding  Casei  in  dmnej/ancing^ 


and  for  the  only  use  and  behoof  of  Christopher 
Kirkbv,  and  the  heirs  of  his  body,  and  for  want 
of  such  issue  to  the  proper  use  and  behoof  of 
John  Wilkinson  the  younger,  his  heirs  and  as- 
signs for  ever,  according  to  the  true  intent  and 
meaning  of  those  presents.  At  the  time  of  exe- 
cuting the  deeds  Christopher  Kirkby  paid  20/., 
part  of  the  consideration,  in  money,  and  gave 
ms  note  for  the  remainder,  and  a  receipt  was 
sijjned  byT.  Kirkby  for  the  whole  sum.  Thomas 
Kirkby  continued  seised'  of  the  premises  in  ques- 
tion until  his  death  in  1744.  Christopher 
Wilkinson  died  in  the  year  1740,  without  issue. 
J.  Wilkinson,  the  lessor  of  the  plaintiff,  had  no 
notice  of  the  deeds  of  lease  and  release  until  a 
short  time  before  the  ejectment  was  brought. 

The  case  was  argued  on  the  9th  of  February, 
1756,  by  Wilies,  Sergeant,  for  the  plaintiff,  and 
i^oole,  Sergeant,  for  the  defendant ;  a  second 
time  on  the  25th  of  June,  1756,  by  Hewitt, 
Sergeant,  for  the  former,  and  Prime,  Sergeant, 
for  the  latter;  and  again  a  third  time  on  the 
i3rd  of  June,  1757,  by  Hetvitt,  Sergeant,  and 
Prime,  Serjeant ;  and 

Wilies,  Lord  Chief  Justice,  now  delivered 
ttie  opinion  of  the  court  as  follows,  first  stating 
the  case : — 

"It  is  admitted  that  this  deed  will  not  ope- 
rate as  a  release,  because  it  grants  a  freehold 
tnfuturo,  which  cannot  be  done.     The  only 

3uestion  therefore  is,  whether,  in  respect  to 
ohn  Wilkinson,  the  lessor  of  the  plaintitfj  it 
can  operate  as  a  covenant  to  stand  seised  ?  If 
It  can,  he  ought  to  recover  in  this  suit ;  if  it 
cannot,  judgment  must  be  for  the  defendants. 

"A  great  many  cases  were  cited  in  the  argu- 
ment of  this  cause,  and  to  be  sure  there  are  a 
great  number  of  cases  not  quite  consistent  with 
one  another  upon  this  question,-— what  shall 
amount  to  a  covenant  to  sUnd  seised.  But,  as 
I  think  that  this  case  rather  depends  upon  the 
genersl  reason  of  the  law,  and  some  particular 
niles  that  have  been  laid  down  in  respect  to 
covenants  to  stand  seised,  I  shall  not  go 
^Ijrough  all  the  cases  that  have  been  cited,  but 
shall  only  mention  some  few  of  them  as  autho- 
rities m  point  for  the  opinion  which  I  am  going 
to  give,  and  two  or  three  that  were  cited  on  the 
other  side,  to  show  that  the  judgment  which 
we  are  gomg  to  give  does  not  clash  with  any  of 
them.  ' 


And  we  are  all  of  opinion,  (for  my  brother 
Bathurst,  though  absent,  has  given  me  leave  to 
wy,  that  he  is  of  the  same  opinion  with  us,) 
that  this  deed  of  release  may  operate  as  a  cove- 
nant to  stand  seised. 

"And  first,  we  found  our  opinbn  on  the  ge- 
neral rules  of  law  in  respect  to  the  exposition  of 
deeds,  which  are  laid  down  in  many  of  the 
Qu  ?  *^;d  which  are  collected  out  of  them  by 
Shepherd  on  Common  Assurances,  p.  82  and 
88,  m  which  he  says,  that  benign^ f  amende  sunt 
tnterpretationes  chartarum  ut  res  magis  valeat 
f^m  pereat  j  and  that,  verba  intentioni  el  non 
^contrd,  debent  inservire.  And  therefore,  (he 
says,)  that  deeds  which  are  intended  and  made 

S -T^"?  **!.  °"®  7^7  ™*y  ^P^^  another  way,  if 
the  mtenuon  of  the  parties  cannot  take  place- 


unless  they  operate  a  different  way  from  what 
they  were  intended ;  and  he  puts  tlieae  in- 
stances, (amongst  others,)  that  a  deed  intended 
for  a  release,  itit  cannot  operate  as  such,  may 
amount  to  a  grant  of  a  reversion,  an  attorn- 
ment, or  a  surrender,  and  so  ^  coiit«frso.  And 
that  if  a  man  make  a  feoffment  in  fee  wjA  a 
letter  of  attorney  to  give  livery,  and  no  livery 
is  given,  but  there  is,  in  the  same  deed,  a  cove- 
nant to  stand  seised  to  the  uses  of  the  feoflOnent; 
if  this  be  in  such  a  caie  where  there  is  a  consi- 
deration sufficient  to  raise  the  uses  of  the  cove- 
nant, it  win  amount  to  a  covenant  to  stand 
seised.  In  the  case  of  Crossing  v.  Scudamore,* 
which  I  shall  mention  more  particularly  b^  and 
bv.  Lord  Chief  Justice  Hale  cites  the  c^nnkm 
of  Lord  Hobart,  in  fo.  277,  and  declares  him- 
self to  be  of  the  same  opinion,  that  the  judges 
ought  to  be  curious  and  subtle,  (Lord  Honrt 
used  the  word  astuti,)  to  invent  reasons  and 
means  to  make  acts  effectual  according  to  the 
just  intent  of  the  parties.  And  it  is  said  in  tlie 
case  of  Osman  v.  Sheaf e^  which  I  sbafr  hare 
occasion  likewise  to  mention  again  presently, 
that  the  judges  in  those  later  times  (and  I 
think  very  rightly)  have  gone  ferther  than  for- 
merly,  and  have  had  more  consideration  for 
the  substance,  to  wit,  the  passing  of  the  estate 
according  to  the  intent  of  the  parties,  than  the 
shadow,  to  wit,  the  manner  of  paaang  it 
These  are  the  general  reasons  that  we  go  on  ; 
and  we  think  that  all  the  particular  rules  that 
have  been  laid  down  in  respei^  to  covenanto  to 
stand  seised  all  concur  in  tne  present  case :  I 
I  know  of  no  other  but  these : — 
"  1st.  That  there  must  be  a  deed. 
''2nd.  Tliat  there  be  words  suflici^t  to 
make  a  covenant. 

**  3rd.  That  the  grantor  or  covenantor  nra»t 
be  actually  seised  at  the  time  of  the  grant, 

"4th.  That  the  intent  of  the  grantor  most 
be  plain. 

y  5th.  That  there  be  a  proper  consideration  to 
raise  the  use. 

"  First,  This  is  certainly  a  deed ;  and  though 
it  cannot  operate  as  a  release,  it  being  sigoM, 
sealed,  and  delivered  by  the  party,  does  not 
cease  to  be  a  deed. 

"  Secondly,  T)xbX  there  are  suflScient  wordi 
to  make  a  covenant  I  shall  show  more  particu- 
larly by  and  by ;  but  if  there  were  no  other 
word  but  the  word  grant,  that  would  be  suffi- 
cient according  to  m  the  cases. 

"Thirdly,  It  is  admitted,  and  so  stated  in  the 
case,  that  the  grantor,  Thomas  Kirkby«  was  ac- 
tually seised  at  the  time  of  the  grant. 

"  Fourthly,  Nothing  can  be  more  plain  than 
that  the  grantor  intended  that  the  lessor  of  the 
plaintiff  should  have  the  estete  after  the  death 
of  Christopher  Kirkby  without  issue :  it  is  said 
so  in  express  words  in  three  places  in  the 
deed ;  what  estate  he  was  to  take  is  not  mate* 
rial  at  present,  he  being  still  living. 

"  Fifthly,  Here  is  a  plain  consideration  as  to 
Wilkinson,  the  lessor  of  the  plaintiff;   he  is 


•  2  Lev.  9  J  1  Ventr.  137 ;  I  Mod.  X75. 
^  3  Lev.  370;  Cartt  307, 
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called  in  the  deed  eldest  son  of  his  well-beloved 
uncle  John  Wilkinson.    If  it  were  not  so  said 
in  the  deed,  his  relation  to  the  grantor  might 
be  averred  and  proved,  according  to  the  case  of 
GoodtUle  Y,  Petto,  2  Str.  935,  and  several  cases 
that  are  there  cited*  out  of  Lord  Coke's  Report. 
*'  Having  mentioned  the  general  reasons  and 
likewise  the  particukr  rules  on  which  we  found 
our  opinion,  I  shall  now  mention  some  few 
cases  which  I  think  are  authorities  in  point.    I 
shall  not  take  notice  oX  the  ancient  cases,  be- 
cause of  late  the  courts  of  kw  have  gone  much 
farther  in  the  determination  of  this  question, 
and  likewise  because  there  are  several  rules  laid 
down  in  these  ancient  cases  which  are  not  now 
adhered  to.    But  I  shall  begin  with  the  case  of 
Crossing  v.  Scudamore,Tr.  23,  Car.  2,  in  B.  R., 
and  26  Car,  2,  in  Cam.  Scarr.,  reported  in  1 
Mod,  175j  2  Lev.  9>  and  1  Ventr.  13/ ;  Coult- 
mam  v.  Senhouse,  E.  30  Car.  2  B.  R.,  Sir  T. 
Ion.  106 ;  Walker  v.  Hall,  29  Car.  2,  in  Scarr., 
2  Lev.  213  ;   Harrison  v.  Austin,  Tr.  3,  J.  2, 
B.  R.  Carth.  38,  9;   Baker  v.  Lade,  B.  C.  H., 

2  W.  &  M.  3  Lev.  291 ;  and  Osnum  v.  SAeq/e, 

3  Lev.  370,  5  W.  &  M.,  B.  C.  [His  Lordship 
here  stated  and  commented**  upon  these  cases.  J 
These  are  all  the  authorities  that  I  shall  men- 
tion for  the  opinion  that  I  am  going  to  give, 
and  I  think  tnat  these  are  sufficient. 

"But  before  I  give  the  judgment  of  the 
court,  I  shall  take  notice  of  some  objections 
that  were  made  on  the  part  of  the  defendants, 
and  two  or  thf^  cases  that  were  cited  to  sup- 
port them. 

"  1st.  It  was  objected  that  the  lessor  was  no 
party  to  the  deed ;  but  to  be  sure,  this  is  no 
objection.  It  is  not  necessarv  that  a  person 
taking  under  a  deed  should  be  a  party;  re- 
mainders are  most  commonly  limited  to  persons 
who  are  not  parties,  and  especially  in  covenants 
to  stand  seised. 

"  2ndly.  That  there  was  no  consideration  as  to 
Wilkinson ;  but  this  I  have  answered  already, 

"  3rdly.  That  it  was  intended  to  be  a  deed  at 
common  law,  and  therefore  cannot  operate  by 
the  statute  of  uses.  This  is  foundea  on  the 
dictum  in  Co.  Lit.  49>  '  Where  a  man  hath 
two  wajTS  to  pass  lands,  and  both  be  by  the 
common  lawj  and  he  intendeth  to  pass  them 
by  one  of  the  ways,  yet  at  res  magis  valeat  it 
shall  pass  by  the  other.  But  where  a  man  may 
pass  lands  either  by  the  common  law  or  by 
raising  of  an  use  and  settling  it  by  the  statute, 
there  m  many  cases  it  is  otherwise.'  But  that 
rule  has  not  been  observed  for  above  a  hundred 
years  last  nest ;  and  most  of  the  cases  cited  are 
detemunea  contrary  to  that  rule.  Nor  does 
Lord  Coke  lay  it  down  as  a  general  rule,  but 
he  only  sajrs  that  it  is  so  in  many  cases.  And 
Shepherd,  in  his  Book  of  Common  Assurances, 
which  I  have  already  mentioned,  who  has  ver- 
batim transcribed  the  words  of  Lord  Coke, 
pats  a  case^  which  I  have  already  mentioned, 
directly  contrary  to  this  rule* 

<  FUmerv.  Gott, 7  Bro. Furl  Cas. 70;  and R. 
V.  InhabUants  of  Scamnumdm,  3  D.  &  E.  474. 
*  Fid.  doe  d.  MUbum  v.  Salkeld,  WUles  677* 


''  4thly.  The  next  objection  was,  that  the 
deed  was  void,  and  cannot  operate  at  all.  If 
by  this  be  meant  void  as  sucn  a  deed  which  it 
was  intended  to  be,  aXL  the  cases  are  against  the 
objection.  If  it  were  meant  a  void  deed,  this, 
as  I  have  already  shown,  is  not  so,  it  having 
been  duly  executed  by  the  grantor. 

''  5thly.  But  the  main  objection,  and  which 
the  cases  (of  which  I  shall  take  notice)  were 
cited  to  support,  was  that  no  estate  passed  by 
this  deed  to  Christopher  Kirkby,  out  of  whose 
estate  the  other  estates  are  to  arise ;  and  it  is 
admitted  that  he  can  take  no  estate  by  this 
deed.  To  support  this  objection  were  cited, 
Atwaters  v.  Btrt,  43  Eliz.  B.  C,  Cro.  Eliz. 
86C ;  Hore  v.  Dix,  H.  12,  Car.  2,  B.  C.  1,  Sid. 
25  ;  Samon  v.  Jones,  2  Ventr.  318.  If  this 
objection  had  not  been  so  solemnly  determined 
in  these  cases  to  be  a  good  one,  I  own  I  should 
have  been  of  another  opinion;  because  in  a 
covenant  to  stand  seised  the  estate  properly 
arises  out  of  the  estate  of  the  grantor,  ana  his 
intent  that  it  should  not  (I  think)  siffuifies 
nothing.  For  though  his  intent  is  to  oe  re- 
garded what  estate  is  to  pass,  and  to  whom,  I 
do  not  think  it  is  all  to  oe  regarded  as  to  the 
manner  of  passing  it,  (of  which  he  is  supposed 
to  be  ignorant;)  if  it  were,  it  would  overturn 
almost  all  the  cases.  But  I  choose  rather  than 
contradict  such  great  authorities,  to  distinguish 
the  present  case  from  them,  and  I  think  it  is 
plainly  distinguishable ;  for  in  the  present  case 
the  estate  to  Wilkinson  could  not  be  to  arise 
out  of  the  estate  of  Christopher  Kirkby;  1st, 
because  he  was  intended  only  to  have  an  estate 
for  life,  or  at  most  an  estate  tail;  and  2ndly, 
because  the  lessor's  estate  is  not  to  commence 
until  after  the  estate  granted  to  Wilkinson, 
[qu.  C.  Kirkby.]  There  is  likewise  one  thing 
in  the  present  case  much  stronger  than  in  any 
of  the  cases  that  have  been  cited  on  the  one 
side  or  the  other ;  for  here  is  not  only  the  word 
grant,  which  has  been  often  construed  as  a 
word  of  covenant,  but  likewise  the  grantor  ex- 
pressly covenants  in  two  places  in  the  deed 
that  the  estate  shall  go  to  John  Wilkinson  in 
such  manner  as  he  has  granted  it.  For  these 
reasons  we  are  all  of  opinion  that  this  deed  will 
amount  to  a  covenant  by  the  grantor  to  stand 
seised  to  the  use  of  J.  Wilkinson,  and  that 
therefore  he  ought  to  have  the  benefit  of  the 
verdict,  and  may  enter  up  judgment  upon  it. 

The  following  cases  further  iUastrate  the 
construction  of  deeds  t 

A  testator  having  devised  aU  the  residue  of 
his  real  and  personal  estate  to  trustees  upon 
trust  within  sut  months  after  his  decease,  to 
raise  34,000/.;  and  having  out  of  this  sum 
made  a  provision  for  the  maintenance  of  his 
two  daughters,  E,  and  S.,  during  their  mine* 
rities,  directed,  that  a  moiety  of  the  interest 
arising  from  it  should  be  paid  to  each  daughter, 
on  her  attaining  the  af^  of  21,  or  marrying, 
for  her  separate  use,  during  a  term  of  99  rears, 
if  she  so  long  lived ;  and  that  in  case  either  of 
them  died,  leaving  no  child  or  issue  of  a  child, 
the  whole  of  the  mterest  should  be  paid  to  the 


*' 
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survivor  for  her  separate  use,  duririff  the  re- 
mainder of  the  term,  if  she  so  long  lived ;  and 
subject  to  these  and  some  continjirent  gifts 
which  never  took  effect,  he  bequeathed  the 
34,000/.  to  his  trustees  upon  trust,  after  the 
decease  of  his  daughters,  for  such  person  or 
persons  as  should,  under  the  subsequent  limi- 
tations, be  entitled  to  the  residue  of  his  real 
and  personal  estate.  In  these  subsequent  limi 
tations  the  trustees  were  directt- d,  upon  each  of 
his  daughters  attaining  21,  or  marrying,  to 
yield  up  to  her  a  moiety  of  tlie  residue  of  his 
real  and  personal  estates,  to  hold  the  same  to 
her  and  the  heirs  of  her  body,  with  remainder 
to  the  other  daughter  and  the  heirs  of  her  body, 
remainder  to  his  own  right  heirs.  In  a 
suit,  instituted  on  behalf  of  the  infant  daughters 
for  the  administration  of  the  testator's  estate,  a 
decree  was  made  for  raising  the  34,000/.;  and, 
the  personal  estate  proving  insufficient,  part  of 
it  was  raised  by  the  sale  of  portions  of  the  real 
estate.  Afterwards  5.,  with  the  concurrence 
of  the  heir  of  the  surviving  trustee,  suffered  a 
recovery  of  her  moiety  of  the  lands  to  the  use 
of  herself  in  fee ;  the  tenant  to  the  precipe 
being  made,  and  the  uses  of  the  recovery,  de- 
clared bv  a  bargain  and  sale,  in  which  both  5. 
and  the  heir  of  the  surviving  trustee  were  con- 
veying parties,  but  which  was  not  enrolled 
within  due  time.  At  a  subsequent  period,  E, 
suffered  a  recovery  of  her  moiety  of  the  lands. 
S,  died,  leaving  children,  having  received  out 
of  court  the  moiety  of  the  principal  of  that  part 
of  the  charge  which  had  been  raised,  but  with- 
out having  taken  any  steps  to  have  the  remain- 
der of  it  raised. 

Semble,  that  B,  and  S.  did  not  take  quasi 
estates  iail  in  the  sum  of  34,000/, 

Held,  that  if  E.  and  S,  took  qnasi  estates 
tail  in  the  34,000/.,  so  as  to  be  entitled  to  it 
absolutely,  yet,  under  the  circumstances  of  the 
case,  the  unraised  portion  of  S.'s  moiety  of  the 
charge  was  extinguished,  and  the  unsold  es- 
tates entirely  exonerated. 

That  an  equitable  recovery  is  valid,  though 
the  tenant  to  the  precij>e  is  made  by  a  bargain 
and  sale  not  enrolled  within  due  time. 

Effect,  as  to  the  extinguishment  of  a  charge, 
of  the  conduct  of  parties  who  are  interested 
both  in  the  mone>;,  and  in  the  lands  out  of 
which  the  money  is  to  be  raised.  Smith  v. 
Frederick,  1  Russell,  174,  July  19,  20,  21, 
1825;  Augusts,  182(3. 

X.,  being  seised  in  fee,  demised  to  P.  for 
21  years  from  June,  IS  14,  5.  demised  to  M. 
for  21  years  from  June,  1814,  wanting  21 
days ;  and  then  by  deed  jjoll  granted  to  L. 
the  indenture  of  lease  to  M,  the  premises 
thereby  granted,  and  the  rent  re^^ervcd  to  hold 
to  !#.,  his  executors,  &c.,  for  the  term  men- 
tioned in  the  demise  to  M,i  L.,  by  lease  and 
release,  conveyed  the  premises,  the  reversion 
and  reversions,  rents  issues,  and  profits,  and 
all  his  interest  in  fee  to  plaintiff  by  way  of  mort- 
gage;  M,  assigned  his  term  to  defendants  by 
^^ay  of  mortgage,  but  defendants  never  entered. 
Held,  1,  Ihat  plaintiff  might  sue  defcndante 
on  the  covenants  in  M.'s  lease. 
2.  That  the  deed  poll  from  B.  to  L,  did  no> 


merge  the  chattel  interest  in  the  fee,  or  sus- 
pend the  right  to  sue  on  the  lease  to  3/. 

3.  That  the  conveyance  in  fee  from  Z/.  to 
plaintiff  passed  the  chattel  interest  created 
by  B,  as  well  as  the  fee,  and  that  it  wtls  well 
described  in  the  declaration  as  an  assigomcnt 
of  the  chattel  interest.  Burton  v,  Barclay ,  7 
Bing.  745,  June  13,  1831. 

Defendant  made  cognizance  in  replevin, 
under  a  power  of  distress  for  an  annuity 
granted  by  G.  T.  to  H.,  in  September,  1 806. 
Plaintiff  pleaded  that  in  May,  1806,  G.  Tl,  for 
securing  another  annuity,  and  in  consideration 
of  3,000/.,  granted,  bargained,  sold,  and  de- 
mised the  premises  in  which,  &c.,  to  F.  for  09 
years  :  Held,  no  bar,  without  alleging  entry  by 
F.,  or  that  F.  elected  that  the  deed  should 
enure  by  way  of  bargain  and  sale.  MiUcr  v. 
Green,  8  Bing.  92,  November  25,  1831, 

One  A,  D,  L.,  being  seised  of  a  part  of 
certain  lands,  and  one  A.  L,,  her  daughter, 
seised  of  another  part,  executed  a  deed  of 
settlement  previous  to  the  marriage  of  A.  L., 
the  daughter,  with  H.  D,,  dated  the  15th 
of  November,  1822,  by  which,  after  reciting 
that  A.  D.  If.  and  A.  L.  were  rcppeclively 
entitled  to  several  parts  of  the  premitsee,  and 
that  a  marriage  was  intended  to  be  had  be- 
tween R,  D,  and  A.  L.,  it  was  witnessed  that 
in  consideration  of  2/.  to  the  said  A.  D.  L., 
paid  b^  the  ssdd  R.  D,,  and  for  and  in  con- 
sideration of  the  said  intended  marriage,  and 
also  in  consideration  of  IO5.  to  each  of  them, 
the  said  A.  D.  L.  and  A.  L.,  by  L.  L.  and 
D.  D,  in  hand  paid,  they  the  said  A.  D.  L. 
and  A.  L.,  and  each  of  them  did  grant,  bar- 
gain, sell,  alien,  enfeoff,  and  confirm  unto  the 
said  L.  Jj.  and  D,  D.,  their  heirs  and  assigns 
(the  premises  in  question,)  to  hold  unto  them 
the  said  L.  L.  and  D,  D.,  their  heirs  and  as- 
signs, upon  the  tmsts  thereinafter  mentioned, 
viz.,  to  the  use  of  the  said  R,  D.  and  his  as- 
signs for  life,  with  divers  raraainders  oi^er. 
The  indenture  was  duly  executed  by  i4.  D.  L., 
A.  L.,  and  R.  D.,  and  the  marriage  took  effect 
soon  after  the  execution  of  the  deed,  and  R,D, 
had  possession  of  the  premises  up  to  the  Ume 
of  the  trial  in  July  1836.  Tlie  deed  had  in- 
dorsed up6n  it  a  memorandum  of  livery  of 
seisin,  but  no  names  were  subscribed  to  it,  nor 
was  any  direct  evidence  given  of  livery  of 
seisin  having  been  made,  nor  was  it  shown 
that  L,  L.  and  D.  D.  (the  trustees)  were  in 
any  way  related  to  the  settlors.  A.  £).  JL  di^ 
in  1831,  and  A.  L,  in  1835. 

Held,  that  this  deed  operated  as  a  covenant  to 
stand  seised,  and  that  a  good  use  passed  to 
H.  D.  the  husband.  Doe  d.  Lewis  Lewis  v.  Rets 
Davies,  2  M.  &  W.  503.  Easter  Term,  183?. 
See  also  as  to  the  nature  and  operation  of 
deeds,  Faussett  y.  Carpenter,  5  Bligh,  N.  S. 
76 ;  S.  C.  2  Dow.  &  CI.  232  ;  Doe  d.  Were  v. 
Cole,  7  B.  &  C.  243;  S.  C.  1  Man.  &  IL  33; 
Haggerston  v.  Hanbury,  5  B.  &  C.  101 ;  S.  C 
7  1).  &  R.  723 ;  Barford  v.  Stuckey,  3  B.  & 
C.  308 ;  S.  C.  5  D.  &  ft.  U8 ;  Doe  d.  Hmnlry 
V.  Wood,  2  B.  &  Aid.  724.  Cariwright  v. 
Amatt,  2  Bos.  &  P.  43.  Roach  v.  Wadhvm, 
6  East  228.     Shovt  v.  Fincke,  5  T.  R.  124. 
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DENCE. 

To  the  Editor  of  the  Legal  Observer. 

TREES  ON  COPYHOLD    LAND. 

Sir, — In  reading  your  number  of  August 
29,  I  have  obacn'ed  a  letter  frora  "Tyro,"  in 
which  that  learned  prentleman  haa  been  en- 
deavouring to  challenge  Mr.  Joshua  Williams. 
He  stetes,  that  in  reading  his  excellent  work 
for  the  use  of  students  in  conveyancing,  "e  "a» 
fallen  into  a  quagmire,  from  which  it  would  Ims 
a  SamariUn  act  of  charity  to  extricate  hi ra. 
Now,  I  should  think  that  the  ffencrality  of  your 
readers  would  be  very  much  dUposed  to  follow 
in  the  footsteps  of  the  Levitc  who  passed  by  on 
the  other  side  of  the  way  and  to  take  no  heed 
of  the  distressed  Tyro.    But  to  the  iwint. 

He  says  that  in  Mr.  Williams's  work,  in  the 
chapter  on  .copyholds,  he  meets  with  the  fol- 
lowing passage,  or  rather,  to  use  his  own 
words,  he  says:— '•The  author  of  the  above- 
mentioned  book,  after  informing  his  readers 
that  the  lord  of  the  manor  '  possesses  a  right 
to. all  mines  and  minerals  undpr  the  lands,  and 
also  ta  aU  timber  growing  on  the  surface,'  but 
that  he '  cannot  come  upon  the  lahds  to  open 
his  mines  or  to  cut  his  timber,  without  the 
copyholder's  leave,'  draws  this  strange  conclu- 
sion :— *  Hence  it  is  that  timber  is  so  seldom  to 
be  '  seen  upon  lands  subject  to  copyhold 
tenure.'  Now,  this  does  appear  to  me  a  most 
absurd  non  sequUur.  Surely  every  one  of 
common  sense  would  come  to  the  very  oppo- 
site conclusion.  For  if  the  lord  cannot  cut 
down  the  timber  and  the  copyhold  tenant  can- 
not cut  down  the  timber,  it  would  be  natural  to 
suppose  that  copyhold  lands  would  be  covered 
with  trees  rather  than  destitute  of  them." 

In  this,  this  gentleman  appears  wholly  to 
have  forgotten  the  very  essence  of  copyhold 
lands,  viz.,  that  thet/  are  held  by  immemorial 
custom,  which  implies,  of  course,  long  duration 
of  time.  Now,  if  in  olden  times  the  copy- 
holder could  not  out  the  timber,  nor  the  lord 
of  the  manor  without  his  consent,  and  this 
rule  continued  in  operation,  neither  would  be 
likely  to  plant:  there  would  therefore  be  a 
cessation  of  young  trees  springing  up :  conse- 
quently, in  space  of  time,  the  British  oaks 
which  were  standing  in  the  merry  days  of  old, 
(durable  as  they  be,  I  admit,)  would,  ex  neces- 
sitate, go  to  decay.;  and  hence,  as  Mr.  Williams 
very  rightly  observes,  timber  ia  very  seldom 
seen  on  copyhold  lands.  ^    , 

•  '  J.  E.,  Jr. 


I2ih  August,  1856. 

Sir,— It  is  our  duty  to  report  to  you  the 
progre^  of  the  commutation  of  tithes  in  Etig- 
land  and  Wales,  to  the  close  of  the  year  1845. 

We  have  received  notices  that  voluntary 
proceedings  have  commenced  in  9623  tithe  dis- 
tricls ;  of  these  notices  29  were  received  during 
the  year  1845. 

We  hare  received  7031  agreements,  and  con- 
firmed 6704 ;  of  these  67  have  been  recaved 
and  88  confirmed  during  the  year  1845. 

5489  notices  for  making  awards  have  been 
issued,  of  which  944  were  issued  during  the 
year  1845. 

^Ye  have  received  3916  drafts  of  compulsory 
awards,  and  confirmed  3376 ;  of  these  592 
have  Ijccn  received  and  555  have  been  con- 
firmed during  the  year  1845. 

Wc  lisfc  received  8995  apportionments  and 
confirmed  8660;  and  of  thesie  657  have  been 
received  and  741  confirmed  during  the  year 
1845. 

In  10,080  tithe  districts,  as  will  be  seen  from 
the  above  statement,  the  rent-charges  to  be 
hereafter  paid,  have  been  finally  established  by 
confirmed  agreements  or  confirmed  awards. 

We  have  in  our  possession  agreements  and 
drafts  of  awards  ^as  yet  unconfirmed,  which 
will  include  867  additional  tithe  districts ;  and 
make  a  total,  when  completed,  of  10,947  dis- 
tricts in  which  the  tithes  will  have  been 
commoted. 

Wc  have  to  repeat  the  assurance  which  we 
have  happily  been  able  to  give  in  all  our  former 
rc]M>rts,  tnat  the  processes  of  commutation  are 
going  on,  on  the  whole,  tranquilly  and 
siUisfactorUy. 

Wc  have  adverted,  id  two  former  reports,  to 
the  state  of  the  law  under  what  is  called  Lord 
Tcnterden's  Act. 

•Wc  have  to  express  our  deep  regret  that  that 
lasur  remains  as  uncertiun  as  ever.  While  this 
uncertainty  continues,  it  is  impossible  for  us  to 
adjudicate  with  any  justice  to  the  parties  in 
very  many  cases  which. await  our  decision,  and 
in  which  proceedings  are  necessarily  suspended. 

We  have  before  explained  the  very  serious 
delay  which  must  result  from  postponing  these 
cases. 

AU  the  alterations  and  fresh  powers  which 
we  have  ventured  to  suggest  in  our  two  last 
rp|»orfs  will  be  carried  out,  if  a  bill  now  before 
the  legislature  should  receive  the  royal  assent. 

(Signed)  Wm.  Blamirx, 

R.  JONKS. 

To  the  Right  Honourable 
Sir  George  Greg,  Baronet, 
<5*c.. .  ^c,     ^c. 

Home  Office. 


LAW  PROMOTIONS  AND  APPOINT- 
MENTS. 

Mr*  Crowdbr,  Q.  C,  has  been  appointed 
Recorder  oC  Bristol,  in  the  room  of  the  late  Sir 
Charles  Wetherell. 
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Fifth  Biport  qf  the  €op^ld  €ommU9imier9. 
COPYHOLDS, 


Copy  of  the  Fifth  Report  of  the  Copyhold  Commissioners  to  Her  Majesty's 
Principal  Secretary  of  State  for  the  Home  Department;  pursuant  to  the 
Act  4  &  5  Vict,  c.  35,  s.  3. 

CopifhM  Commi8$imh  3nf  AuffUMt,  1646. 
Sir,— We  have  the  honour  of  presenting  to  you  our  Rfth  Report,    The  number  of  enfran- 
chisements have  again  consideraDlv  incresMd. 
For  the  details  of  the  business  done  we  beg  to  refer  you  to  the  list  which  is  appended. 
Some  of  the  transactions  in  it  are  large  and  important. 

Enfranchisements  in  manors  held  by  ecclesiastics  are  still  increasing,  and  in  those  manon 
there  is  a  fair  prospect  of  copyhold  tenures  being  ultimately  eztingaished  voluntarily. 


COPYHOLD  COMUlSSlO^.-^Bi^fraHohisefimts. 


Manor. 


Connty. 


Lord. 


Nature 
of  Copyholds. 


Incidents  of  the  Ma 


Ely,  Barton 

Wisbech,  Barton..  •• 

Milton  Hall,  odier- ) 

wise    MiddleCon  > 

Hull ) 

Ditto , 

rgliienbill 


Bsmsbury. 


Cantlowes 


Ealing . 
Ditto . . 


Priern  Barnet. 


Fulbam . 

Ditto.., 
Ditto... 
Ditto . . , 
Ditto... 


Haawell.  ••••.••••, 
Isleworth,  Rectory  of 


Canbiidge 
Ditto    •• 

Essex  .. 

Ditto    •• 
Lancaster 

Middlesex 


Ditto  •• 

Ditto  .. 

Ditto  .. 

Ditto  ., 

Ditto  •• 

Ditto  .. 

Ditto  •• 

Ditto  .. 

Ditto  .. 

Ditto  .• 

Ditto  .« 


Islington,  Prebend  of  Ditto    .  • 


Ditto 

Knightsbridge  * 
cnm-Westboumi 


■me  [ 


Bishop  of  Ely  •  •        •• 

Ditto 

5  Messrs.  Boone  and  ) 
I     Soratton  ..  ) 

Ditto 

Lord  Montagae         ••  Ditto 


I  innentanco) 
Ditto    ..        •# 


Ditto 
Ditto 


Henry  Tufnell,  Esquire  Ditto   •  • 


fPrebendy.ofCant-) 
lowes  (wldiconsent  f 
of  Ecclesiastioal  I 
Commissioners)  ) 
Bishop  of  London      •• 

Ditto 

{ Dean  and  Chapter  > 
i     of  St.  Paul's    ..  i 

Bishop  of  London      •  • 

Ditto 

Ditto 

Ditto  ••         #•         t^ 

Ditto 


Ditto    •• 

Ditto    .. 
Green 

Headington iOxford  •  • 

Ditto Ditto   •• 

CondoT«!r ;Salop    •• 

BleadoB  irtih  Priddy  Somerset 

Ditto Ditto  .. 

Ditto •••Ditto  .. 

Ditto Ditto  •• 

Barton  -  with-  Bud-  >  L     .•. 

dlesgate J  ISonthsmpton 

&^o iDitto  .• 

>^tto iDitto  •• 


Ditto    •• 

i  Provost  and  Pel 
lows  of  Eton  Col 
lege      . 

i  Prebendary  of  Is-  } 
lington            ••  ) 
Ditto 


1:] 


Ditto    •• 


Ditto 
Ditto 

Ditto 

Ditto 

Ditto 
Ditto 
Ditto 
Ditto 

Ditto 


(Dean  and  Chapter f 
j     of  Westminster  { 

( Rav.  Thos.  Henry  ) 
}     Wborwood      ••  5 

Ditto 


f   Edward  WilUaai 

1      Smythe  Owen 
I  Dean  and  Chapter 
{     ofWinchester .. 

Ditto    •• 

Ditto    ••         •• 

Ditto    •• 

Ditto    •• 

Ditto    .. 
Ditto    •• 


( fines  aibitrary  and  | 
J  qaiV>renls  ••  ( 
Ditto    ••        ••         •• 


Ditto 


Ditto    .. 
(Fines 
(     qnitrrents 


Ditto  .. 

Ditto  ••        • 

Ditto  .. 

Ditto  .. 

Ditto  .. 

Ditto  .. 

DiUo  .. 

(  CopyhoMs 
(    for  3  liToa 

Ditto  .. 

Ditto  •• 

Ditto  •• 

Ditto  .• 

Ditto  •• 

Ditto  •• 


J  Fines  arbitrary^  &  I 
quit-rents         ••  ) 

!  Fines  eertaia.  Md| 
qvit-rsnta        ••  \ 

Ditto    ••         «•         •• 
Ditto    ..         •• 
Fines  arbitmry,  &  I 

quit-raais         ••} 
Fines  cerlaiD,  and} 

qail-reats         ••  { 
Ditto    .• 

Ditto. 

Ditto 

Ditto 

{Fines  sibKrary,  &) 
q«i^re•to         ••  \ 
i  Fines  certain*  and  I 
quit*reBts         •  •  ( 


Ditto    ••        •• 
Ditto 

(Fines  aibitasty,  &} 
{     quitHPeaU         . . ) 

( Fines  aibitniy.  he-) 
}  riots^and  quit-rants  ) 

Ditto 


Fines  eartain,  beri- } 
ots,  &  qutt-reata  ( 

Fines  arbitraiy.be>{ 
^  riots,  and  quil-tenu  \ 

Ditto 

Ditto  .. 

Ditto 

Ditto 


Ditto 
Ditto 


P^k  Report  (ffihe  Copyhold  ComnUsiioners. 

Id  manors  held  by  laymen  tha  promss  is  slower.  Termini  of  railroads,  and  the  increac 
popolation  of  the  towns,  lead  to  boilding  speculations.  Builders  find  that  they  can  rarely 
with  a  copyhold  title,  and  the  number  of  enfranchisements  from  those  causes  will  almost 
ceasarilv  increase  steadily. 

We  believe,  however,  that  it  would  be  a  public  benefit  if  the  Iq^iskture  were  to  sanctic 
compulsory  extinction  of  some  of  the  copyhold  incidenU,  more  especially  of  heriots. 

We  have  the  honour  to  be. 
Sir, 
Your  Faithful  and  Obedient  Servants, 
Wm.  Blamirk, 
t.  wsntwprth  buller. 
To  the  Bigki  Hon.  Sir  G.  Grey,  Bart,  M.  P.  Rd.  Jomss. 

*«  *c-  ^c. 


'    COPYHOLD  COmmS^WS—EnfianekkemeiUi. 


Tenns  for  Esfraneliiaeineott 


Five  yeara*  annual  value *        ••        •;         •• 

Four  years' annual  fslue   ••        ••        ••        ..         ••        •• 

Six  years' annual  value «        «•        •«        •• 

Ditto    ..  .,  , 

{Tbe  land  enfraaebised  ^being  required  for  ibe  site. of  a  Parson- 
age. 51.  was  taken  for  tbe  consideration  •  •  . .  « # 
i  One-sixth  part  of  tbe  Talue  of  tbe  property  was  Uken  for  the  con- 
sideration, a  private  Act  having  been  previously  paaaed,  reduc- 
ing tbe  fine  on  ground  intended  to  be  bvilt  upon  to  one-third 
of  tbe  annual  value  of  tb*  bvil£iig  erecte^  •  ♦ 

f  Tlie  annual  value  ef4be  Sand  being  very  trifling,  and  tbe  enfran 
<     cbtsement  being  effected  for  tbe  purpose  of  widening  a  street 
(      If.  was  taken  for  tbe  consideration 

One  year's  annual  value ;  quit-rents  t8  years    •  •         .  • 
One  yearns  annual  value;  quit-rents  30 years     ..         •• 

Five  years*  annual  value ;  quit-rents  30  years     •  •         « • 


,1 
'I 


One  year's  annual  value ;  quit^rents  f8  years    ,  • 

Ditto;  ditto  ..         •• 

One  year's  annual  value ;  quit-rents  dO  years     ••         ••         •• 

One  year's  annual  value;  quit-rents 3S  years 

One  year's  annual  value;  quit-rents  38' years;  freehold  rent  30  yeara 

Five  years'  annual  value }  quit-rents  f  8  years     •  •  •  • 


JOne-twelfMi  of  tbe  land  enfranobised,  two  years' '  annual  value ) 
of  tbe  ground-rents  on  bouses  enfranchised  ;  quit-rents  twenty-  > 
five  years        ••.....        ,f         ..         ..         «•         ) 
5  Land  taken  to  complete  a  large  building.  specnIatioD,  150  years'  ) 


\ 


was  given 


•  •  «•  ••  ••  ••  ••  ••  I 

Fines  5  veers' purobase,    Heriots  2di.     Quit  rents  95  years.    Fare-| 

.    weUfeed/.        ••      ...      .  .,        ;;        ;•  v.        ••        ) 

Heot  tbarge  about  one-sixth  of  annual  value     ...•  « •         •  • 

Kent  charge  about  oae-flfUi  of  annual  value  •  • 

Reat  ebarge  about  one-seventh  of  annual  value 

Rent  charge  about  one-sixth  of  annual  value     •  •  •  •         •  #         • . 

Rent  charge  about  one-fi(Ui  of  annual  value      .«  ••        ••   '     •. 

Ditto  ..  ••  ••        «•        t«  ••        f. 

Four  years^  snnnil  ralua  ••        <•        ••  «•        ••        •« 


Progress  made  in  En- 
franchisement. 


Signed  and  sealed.  - 
Ditto. 

Ditto. 

Praft  received. 

Signed  and  sealed. 

Ditto. 

Ditto. 

Ditto. 
Ditto. 

Ditto. 

Ditto. 

Ditto. 

Draft  received. 

Ditto. 

Ditto. 

Signed  and  sealed. 

Draft  received. 

Draft  received. 
Referred   to  the  Mnster  in 
Chancery  to  Report. 

Signed  and«ealed< 

Ditto. 

Draft  agreement,  and  sche- 
dule of  apportionment  re- 
ceived. 


Signed  and  sealed. 

Ditto. 

Ditto. 
Ditto. 
Ditto. 

Ditto. 

Ditto. 
Ditto, 


F{ftk  Export  <jf  the  Cop^kM  Commi$$i(mers. 


M^nor. 


arton- with  •Unci-) 

^«{jate J 

iito 

•iilo 

itto 

itto 

THnsbiiry 

Iiilhohon.  ......•, 

'itto 

ilto 

rondiill 

itto 

xton 

[aiiydovtn 

itto 

•itto  • 

•itto 

•itto , 

•ilto 

•ilto 

•itlo 

>ilto 

/hitcliurcli  ....... 

»itto 

Vnio 

Htto 

►itto 

V'nnslon 

)itto 

>itlo 

Mtto 

)illo 

iOi  Higrgolfs  and  ) 
l'istrifls,olbern'iM  > 
Jver  Pastries....  ) 

•arnes..... 

l>  fleet 

roydon  

►itto 

>itto 

i>sofn , 

>»l«o 

Hlio 

htfo 

)ilto 

.aiiibetb 

>»Ho 

>ilto 

>iiro 

•rigliton  ..*••••• 

Mtto 

Mtto  . « •  •  •  .  •  •  • . 

►jflebird 

>itlo 

eechingstoke. . . . 
'igbeldean  ...... 

Vroughtoa 


South  amptua. 

Ditto  •• 

Ditto  .. 

Ditto  . . 

Ditto  ,. 

Ditto  • . 

Ditto  .. 

Ditto  .. 

Ditto  .. 

Ditto  .. 

Ditto  .. 

Ditto  .. 

Ditto  .. 

Ditto  . . 

Ditto  .  • 

Ditto  .  • 

Ditto  . . 

Ditto  .. 

Ditto  •• 

Ditto  . . 

Ditto  .. 

Ditto  .. 

Ditto  . . 

Ditto  .. 

Ditto  .• 

Ditto  .. 

Ditto  •• 

Ditto  .. 

Ditto  •• 

Ditto  •• 

Ditto  .• 

Surulk.. 


5  Dean  and  Cbapter  ) 
of  VVincbester . .  J 

Ditto 

Ditto 

Ditto 

Ditto 

Dilto 

Ditto    ..         ..  .. 

Ditto , 

Dilto    .. 

Dito 

Dilto 

Dean  and  Chapter  I 

ofSt.Paul'a     ..  ] 

Dean  and  Cbapter  ^ 

of  Wincbestcr . .  ) 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

.  Dilto 

.jDitto 

.Ditto 

.'Ditto 

•iDitto 

•  Ditto 

.  Ditto 

.'Ditto 

Ditto 

Ditto    ..' 

Ditto 

Ditto 

Ditto 


Surrey  ••         • 

Ditto    .. 

Ditto    .. 

Ditto    .. 

Ditto    .. 

Ditto    •• 

Ditto  •• 

Ditto  •• 

Ditto  •• 

Ditto  •• 

Surrey  « 

Ditto    .. 
Ditto    •• 

Ditto    •• 

Sussex .  • 

Ditto    .. 
Dilto    .. 
Westmoreland 
Ditto    .. 

Wilts   .. 
Ditto    •• 


Ditto 


lion.  Mrs.  S.  North  . . 

5  Dean  and  Chapter) 
of8t.Paurs     ..j 
JKdivard    Hucbcs  i 
Hall  Hughes       f 
3  Archbishop  of  Can- ) 
il     tcrbury  ..{ 

Ditto 


Ditto    .. 

(  John  Ivatt  Briscoe  ) 
'      and  Anna  Maria  > 


•  •  ] 


(      bis  wife. 
Ditto 
Ditto 
Dilto 
Ditto 
Archbuhop  of  Can- 
terbury 
(iitto    •• ' 
Ditto    •• 


(Copyholds  } 

,(     for  3  lives) 

;  Ditto    .. 

Ditto    .. 

I  Ditto    •• 

Ditto    .. 

Ditto    «. 

iDitto    .. 

:  Ditto    .. 

'Ditto    .. 
I  Copybds.  of) 
\  Inberitince) 

Dilto    •• 
(  Copyliolds  ) 
I    for  S  lives  ( 

Ditto    .. 

Ditto  •• 

Ditto  . . 

Ditto  •• 

Ditto  .. 

Dftto  . . 

Ditto  .. 

Ditto  . . 

Ditto  .. 

Ditto  .. 

Ditto  . . 

Dilto  . . 

Ditto  .. 

Ditto  .. 

f>itio  .  • 

Ditto  .. 

Ditto  •• 

Ditto  . . 

Ditto  .. 

)  Copybds.  of  I 
(  Inheritance) 

Ditto  •• 

Ditto  •• 

Ditto  .. 

Ditto  .. 

Ditto  •• 

Ditto  •• 


i  Fines  arbitrary,  bo-  I 
riots,  &  quit-roots  > 
Ditto    ..         .. 

Dilto 

Ditto 

Ditto    .. 

Dilto 

Ditto 

Ditto    ..         ;• 

Ditto 

\  Fines  certaiD,  he-  ^ 
if  rio:s,&  quit-rents  ) 
Dilto 

i  Fines  arbitrarr,  he- 1 
riots,  &  qutt-reois ) 

Ditto 

Ditto 

Ditto 

Ditto  .... 

Ditto 

Ditto 

Ditto  . . 

Ditto  . . 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto  •  •  •  • 

Dilto 

Ditttf  .. 

fhttd" 

Ditto 

Ditto 

(Fines  arbitrary,  &  | 
quit-rents         ..  S 

j  Fines  arbitrarr,  he- ) 
I  riots,  &  quit 'rents  \ 
j  Fines  nrbitniry,  &  ) 
)  quit-reals  . .  ( 
i  Fines  arbiuary.be- 1 
(   riots,  ft  quit-fonls  f 

Ditto 


Ditto 
Ditto 


'.":} 


Ditto  .,  .,  Ditto 

Ditto  ..  .,'Ditio 

Ditto  .,  ..: Dilto 

Ditto  ..  ..'Dilto 


Ditto 

Fredck.  Sbakerley ) 
Kemp,  Trustees  of ) 

Ditto 

Ditto 

TheEarlofThanet    .. 

Ditto   ..         •• 


Dean  and  Cbapter  j 
of  Winchester  ••  ] 
Bishop  of  Salisbury  ] 
and  Edward  Dyke  | 
Poore,  Esq.,  liord  | 
Farmer  • . 
Dean  and  Cbapter] 
ofMrincbester.,] 


Ditto    ., 

Ditto    ., 
Ditto    ., 

Ditto    .. 

Ditto    .. 

Ditto  .. 
Ditto  . . 
Ditto  .. 
Ditto  .. 
5  Copyholds 
(    for  3  Htos 

Ditto     .. 


Ditto    •• 


..iDitCo 

... Ditto    .. 

..Ditto 

..Ditto 

4  Fines  certain,  he.  \ 
*  *  I  (     riots  &  quit-rents  \ 
• « I  Ditto    • . 
..Ditto 


(Fittsa  arbitrary,  he> 
)    riots»  &qntC- 

Ditto    .. 


Ditto 


Fifth  Report  of  the  Copyhold  Commiswmers, 


U 


I'erms  for  Knfr«hc1iisement« 


Wnd  oluirge  nbout  one-fiftb  of  ronual  value      •  •        •  #         •  # 

Six  yenrit* annual  value      ••         ••         •• 

Fire  yeara' annual  value  ••  .•         ••  ••         ••         •• 

]>and  at  6  yoara.    Tenemonta  at  2  yeara.    Quit  rents  iSO  years 

Rent  change  aliout  one-tbird  of  annual  talue • 

Rent  charge  about  ono-fourth  of  annual  value  ••         ••         •• 

JJiito  ••  ••  «••         ••  ••         ••         f 

Kent  cbarge  about  one-fifib  of  annual  value  ••         ••         •• 

Ditto  ••  ••  ••         ••  ••         ••         •• 

One  ycar*s  annual  rahie ;  qmt  rents  S8  years     «,.         •  •         t  • 

Ditto  ••  ••  

Rent  cbarg*  about  one-fourtb  of  annual  value   ••         ••         •• 


Signed  and  sealed. 

Ditto. 

Ditto. 

Draft  received. 

Ditto. 

Signed  and  aealed . 

Ditto. 

Ditto* 

Ditto. 

Ditto. 

Ditto. 

Ditto. 


Rent  charge  about  one-fifth  of  annual  value       ••         •• 

Ditto  ••  ••  

Ditto  ..  ..  

Rent  charge  about  one-fourtb  of  unnual  value    • . 

Rent  diargo  about  one-fiftli  of  annual  value       ..         •• 

Rent  charge  about  one-fourth  of  annaal  value    •  •         • . 

Ditto  ••  ..  

Ditto  ..  ..  

One  and  a  half  yGar*s  annual  value  ••         .  •'       •* 

Kent  charge  about  one- fourth  of  annual  value    .  • 

Ditto  .....  

Rent  charge  about  one>fifth  of  annual  value        • . 

Rent  charge  about  one-fourth  of  annual  value     . .         •  • 

Four  jrears'  annual  value 

Three  and  a-half  years*  annual  value • 

Fire  years' annual  value  ••  

Jtent  charge  about  one-fourth  of  annual  value    . .         •  • 
Land  at  five  year%  tenement  at  tiro  veara'  annual  ralue 
Kent  charge  about  one-fouith  annual  value         •• 


Fire  and  s-half  years' annual  value,  quit  rents  28  years 
Five  years'  annual  value,  quit  rents  28  years     •* 
Five  and  a-balf  years' annual  Talue  


illireo  and  a-half  years*  annual  value ;  heriots  at  20i.,  and  four  be-  ) 
tioU  at  10/.  each  -,  quit  rent  28  years . .  { 

S  Three  and  n-half  years' annual  value;  one  heriot  at  20/.;  quit-) 
rent  28  years  ..  •         ..         «.  ) 

t  Three  and  a-half  years' annual  value;  one  heriot  at  20/. ;  quit-i 
I     renta  9S  years         ..         ••         ..         ••         • 3 

Six  years*  annual  value 


!^ix  and  three-quarter  years' annnnl  value  • 

Five  and  a-hnU  years' annual  value  ••  ..         ••         ••  •• 

.Six  yeara*  snnual  value  ;  quit  renta  25  years *  •  • 

Six  years' annnn I  value ;  quit  rents  30  years      ..         ..  ..         •• 

^'Jnree  and  a^half  years' annual  value;  composition  for  heriofs^40/. ;  > 

^  quit  rents  28  yeara         ••         ..         ••         I         y 

I'hree  aud  a-balf  years*  annual  value;  compoaition  for  beriols  U.  !«.•• 

'J  hree  and  :i  half  years*  annual  value;  1  heriot  at  <J0/.  ;qoit  rents  28  years 

'  Four  years*  annual  value  of  the  groupd-rents  \  two  heriots  at  SO/. ;  ? 

quit- rents  28  years        •         ••         ) 


Progress  msde  in  £n- 
franchisemenr. 


Ditto. 

Ditto. 
Ditto. 
Ditto. 
Ditto. 

Drs(l  received. 
Ditto- 
Ditto. 
Ditto. 

Signed  and  sealed. 
Ditto. 

Draflreeeived. 
Ditto. 
Ditto. 

Signed  and  sealed. 
Ditto. 
Ditto. 

Draft  received. 
Ditto, 

Signed  and  scaled. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 

Draft  received. 

Ditto. 

Signed  and  sealed. 

Ditto. 
Ditto* 

Ditto. 
.  iDitto. 


..Ditto. 

..'Ditto. 

,,  Draft  received. 

..  Ditto, 


Rent  charge  about  one-fifth  of  annual  value       ..         ..         •• 
One*aixth  part  of  the  land  to  be  enfranchised     #  #         •  •         •  •  \ 


Kent  ohange  about  oae- fifth  of  aoDUal  value 


Signed  and  sealed. 

Draft  agreement  for  enfran- 
chiaement  reoetved. 


Draft  received. 
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Debate  on  the  SmaU  Debts  Bili. 


DEBATE  ON  THE  SMALL  DEBTS  BILL, 


PATRONAGE.— JUDGES. — ATTORNEYS. 

The  great  importance  of  the  Small  Debts 
Act  renders  it  desirable  to  ffive  the  substance 
of  the  principal  debate,  which  took  place  on  the 
20th  August,  when 

Lord  G.  Bentinek  rose  and  said>  that  he 
thought  it  a  bill  of  too  much  importance  for 
them  to  go  into  committee  upon  it  without 
hearing  some  further  litatement  from  the  pro- 
rooters  of  it.  He  was  well  aware  that  it  origi- 
nated with  the  late  government ;  and  that  her 
Majesty's  present  ministers  had  only  obtained 
the  inheritance  of  a  measure  bestowing  more 
patronage  upon  the  government  than  any  other 
measure  which  had  for  many  years  been  intro- 
duced into  parliament ;  bat  ne  thought  that  at 
this  period  of  the  session,  when  there  were  so 
few  members  left  in  the  house,  they  were  en- 
titled to  have  a  full  and  complete  explanation 
of  the  extent  to  which  the  patronage  bestowed 
went,  and  to  hear  the  full  extent  of  the  expense 
which  was  to  be  brought  upon  the  country  by 
this  measure.  There  was  a  power  given  in  the 
second  clause  of  the  bill  to  her  Majesty,  with 
the  advice  of  the  privy  council,  to  divide  every 
county  into  as  many  aistricts  as  to  her  M^esty, 
with  that  advice,  shall  seem  fit.  Well,  the 
house  ought  to  know  the  aggregate  number  of 
districts  into  which  all  the  counties  of  England 
were  to  be  thus  divided.  As  the  bill  stood  at 
present,  it  appeared  that  each  district  was  to 
have  a  separate  judge,  and  each  judge  to  have 
a  salary  of  1,200/.  a  year;  the  patronage  of 
which  judgeships  was  to  be  at  the  disposal  of 
the  Lord  Chancellor  of  England.  Each  coiurt 
was  also  to  have  a  clerk,  with  a  salary  of  600/. 
a  ^ear.  There  were  also  to  be  treasurers  ap- 
pointed, the  amount  of  whose  salaries  was  not 
defined,  that  point  being  left  to  the  discretion 
of  the  Commissioners  of  her  Majesty's  Trea- 
sury. He  wished  to  know  how  many  trea- 
surers there  were  to  be,  and  what  was  to  be  the 
amount  of  their  salaries.  It  had  been  com-  j 
monly  supposed  out  of  doors,  that  the  number  ! 
of  districts,  in  all  probability,  woUld  not  be  j 
less  than  100.  He  had  learnt  since  he  came  i 
into  the  house,  from  the  hpn.  and  learned  > 
gentleman  the  Solicitor* General  for  the  Crown,  I 
that  he  estimated  the  numbers  of  courts  would  ' 
not  exceed  65.  Well,  then,  he  would  take  65  ' 
as  the  number  of  courts.  Sixty-five  judges, 
each  with  a  salary  of  1,200/.  a  year,  would 
amount  to  no  less  than  78,000/.  Sixty-five 
clerks  to  these  same  judges,  at  600/.  a  year 
each,  would  amount  to  39>0OO/.  in  addition  to 
the  sum  he  had  just  mentioned.  The  two 
sums  together  would  amount  to  117,000/.  as 
the  annual  patronage  which  would  be  at  the 
disposal  of  tlie  minister  of  the  Crown.  This 
was  exclusive  of  the  salaries  of  the  treasurers, 
to  which  there  was  no  limit  fixed.  Then  there 
were  many  officers  who  were  paid  by  fees  in  ad- 
dition to  the  salaries  to  which  he  had  referred. 
Many  of  theae  fees  would  have  to  be  paid  to 
the  prejudice  of  fees  which  at  the  present  time 
went  into  the  consolidated  fund.    It  was  one 


of  the  provisions  of  the  bill  that  the  judges  of 
these  courts  were  to  perform  msaxy  of  the 
duties  belonging  to  the  High  Court  of  Chan< 
eery.  For  anything  he  could  discover  to  the 
contrary^  these,  judges  would  have  the  power 
o£  acting  as  Masters  of  Chancery  and  Masters 
in  Lunac]^  also,  and  they  were  to  be  nald  for 
their  services  by  fees  in  addition  to  taeir  sa- 
laries. These  fees  would  be  paid  in  diminu- 
tioh  of  those  fees  which  now  constituted  the  fee 
fund  of  the  Court  of  Chancery,  and  which  went 
to'  counterbalance  the  expense  of  the  Court  of 
Chancery.  The  house  had  a  right  to  know  the 
extent  ox  that  diminution.  Then,  again,  thov 
was  compensation  to  be  given  to  all  the  officers 
of  all  the  courts  who  were  to  be  supmeded  by 
the  new  courts  which  were  to  be  instituted. 
There  were  at  this  moment,  he  believed,  in 
England,  450.  courts  of.  difiTerent  descripCianii, 
all  with  their  officers,  and  all  of  whom,  for 
anything  he  knew,  were  to  be  superseded  by 
the  new  courts  to  be  appointed  nnder  the  pre- 
sent bill.  Then,  if  these  450  courts  were  to  be 
abohshed,  and  if  all  the*  officers  of  these  courts 
who  did  not' choose  to  take,  or  who  had  not 
given  them  the  option  of  taking,  office  in  the 
new  courts  were  to  be  entitled  to  compensation 
at  the  discretion  of  her  Majesty's  Lords  of  the 
Treasury,  he  thought  the  house  oufi^ht  to  hear 
from  her  M^esty  s  ministers  what  was  likely 
to  be  the  amount  of  the  compensation,  in  order 
that  members  might  have  some  small  notion 
of  what  would  be  the  expense  of  carrying  thi> 
bill  into  effect.  There  were  other  matters  in  the 
bill— points  of  detail—which  required  amend- 
ment, but  which  were  more  fitted  for  conside- 
ration in  committee ;  but  at  the  same  time  he 
was  bound  to  say  that  he  did  not  think  it  was 
altogether  a  measure  which  would  have  the  de- 
sired effect  in  bringing  cheap  justice  to  even- 
man's  door.  His  oh^ct  in  naing  now  was  to 
endeavour  to  call  forth  from  her  Majesty's 
ministers  a  full  and  distinct  declaration  of  the 
whole  purport  and  extent  to  which  the  bill 
would  go ;  and  at  the  same  time,  he  could  not 
refrain  from  expressing  his  strong  opinion  that 
this  was  a  measure  of  too  great  importance  to 
be  carried  in  the  last  week  of  the  session;  for. 
whether  they  looked  to  the  large  amount  of 
patronage  which  it  conferred,  upon  govern* 
ment,  or  the  great  revolution  whicn  it  intended 
to  make  in  the  jurisprudence  of  the  oonntiy, 
it  was  a  measure  which  ought  to  be  discussra 
at  an  early  period  of  the  session,  and  when 
there  was  a  majority  of  members  of  par- 
liament present  with  all  their  energies  fre^h 
about  them, 

Sir  G:  Grej/  Said,  (hat  when  the  bill  was  read 
a  second  time,  he  ii'as  prepared  to  enter  at  lai^ 
into  the  general  objects  of  the  bill,  and  into 
the  various  details;  but  he  had  been  rather 
checked  by  the  house  on  the  ground  that  the 
general  objects  and  principles  of  the  bill  were 
not  presented  to  the  house  for  the  first  time- 
having  undergone  discussion  for  four  or  fire 
previous  sessions.  The  noble  lord  had  said 
that  the  bill  was  an  inheritance  from  tiie  late 
government.  He  (Sir  G.  Grey)  begged  to  cor- 
rect that  impression  to  this  extent — that  al- 
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though  the  hill  had  been  left  them  hy  the  late 
government,  there  had  been  several  alterations 
made  on  it;  some  in  its  progrecs  through  the 
other  house  of  parliament,  and  some  by  the 
present  government,  in  deference  to  the  opinion 
of  certain  parties,  whose  suggestions  the  go- 
vernment felt  themselves  juslifled  in  adopting, 
80  far  as  they  did  not  trench  upon  the  genend 
principle  of  the  bill,  or  interfere  wiUi  any  im- 
portant details.  Still  the  prinoiples  and  details 
were  substantially  the  same  as  tnose  of  the  bill 


penses.  There  was  a  provision  that  after  a 
time  the  Queen  in  council  should  have  power 
to  change  payment  by  fees  into  payment  by 
salary.  In  that  event  the  fees  would  be  paid 
into  the  Consolidated  Fund,  llie  whole  amount 
of  the  expenses  would  depend  upon  the  amount 
of  the  business  in  the  courts ;  and  it  was  only 
from  experience  of  the  mode  in  which  it  was 
proposed  in  the  first  instance  to  work  the  sys- 
tem, that  the  expense  could  be  properly  esti* 
mated.    The  noble  lord  assumed  that  each 


which  had  been  brought  into  parliament  by  the  judge  was  to  have  1,200/.  a  year,  but  this  was 
government  with  which  he  (Sir  G.  Grey)  was  |  a  misapprehension,  llie  districts  under  the 
connected  in  1841,  and  which  had  been  pre- 1  bill  mignt  be  of  any  extent;  they  were  not 
sented  to  parliament  again  in  successive  years  j  necessarily  coincident  with  counties.  Middle- 
during  the  existence  of  ^  late  government,  sex  and  Lancashire  mip^ht  require  to  be  each 


On  one  occasion,  a  committee,  of  which  the 
late  Secretary  of  the  Home  Department  and 
himself  were  members,  had  sat  unon  this  sub- 
ject, and  had  very  carefully  consiacred  all  the 
details;  and  a  bill  was  Uien  only  prevented 
from  being  brought  in  from  the  lake  period  of 
the  session  at  which  the  committee  gave  in 
their  report.  The  present  bill  had  also  re- 
ceived very  careful  consideration,  both  from 
the  government  and  from  the  country,  it  hav- 


divided  into  several  districts;  for  one  judgfe 
could  not  possibly  get  through  the  whole  busi- 
ness under  this  bill  of  either  of  those  counties. 
But  there  were  other  parts  of  England  where 
several  counties  might  be  included  in  one  dis- 
trict.  Full  powers  to  consolidate  such  counties 
into  districts  where  the  business  might  be  suffi* 
cient  to  occawr  the  whole  time  of  one  judge^ 
were  given  unoer  the  bill. 
The  original  proposal  was,  that  the  judges 


ing  been  largely  circulated  in  those  districts  should  be  paid  by  ralary.  When  the  present 
which  were  likely  to  be  most  affected  by  it.  i  government  came  to  look  into  the  measure  they 
Numerous  suggestions  had  been  communicated  |  found  it  impossible  to  determine  what  number 


to  the  government  in  respect  to  the  biU ;  but 
he  must  say  that,  so  far  as  he  was  aware,  not  a 
Hingle  representation  had  been  made  to  them  in 
favour  of  the  postponement  of  the  bill;  while 
there  were  many,  from  parties  who  thought  it 
would  confer  an  important  benefit  on  the  coun- 
try, and  who  earnestly  pressed  them  to  pass  it 
into  a  law  if  possible  this  session.     Petitions 


of  judges  would  be  required,  and  the  proposal 
now  was  that  the  judges  should  receive  fees  in 
the  first  instance.  If.  the  aoKOunt  was  found  to 
be  excessive,  the  Secretary  of  State  was  em- 
powered to  fix  another  8cale,.«nd..  ultimately,  it 
was  intended  that  payment  by  salary  should  be 
substituted  for  payment  by  fees.  A  nuurimum 
of  salary  was  fixed,  namely,  1,?.00/.,  but  it  by 


had  been  presented  to  the  house  to  the  same  no  means  followed,  as  the  noble  lord  seemed  to 
eflfect.  When  the  present  government  came  suppose,  that  all  the  judges  would  receive  that 
into  ofiice  they  considered  this  among  the  amount  With  regard  to  the  patronage,  that 
other  measures  which  had  been  left  ^em  by  i  Question  had  been  very  fully  considered.  If  ^he 
their  predecessors ;  and  he  confessed  that  his  .  aread  of  placing  patronage  into  the  hands  of 
own  impression  at  first  was,  that  seeing  the  |  government  were  to  be  a  bar  to  the  progress  of 
number  of  the  clauses  and  the  importance  of '  a  measure  admitted  to  he  of  great  practical 
the  measure,  it  would  be  impossible  to  have  it ;  utiti^,  it  would  deprive  them  of  the  advantages 
fiJly  considered  during  the  pre$>ent  session  ; !  whicn  attended  the  exercise  of  patronage  under 
but  finding  the  strong  opinion  which  had  been  '  the  control  of  pubhc  opinion  bv  a  responsible 
expressed,  both  in  and  out  of  the  house,  in  j  minister  of  the  crown.     Her  Majesty's  minis- 


favour  of  proceeding  with  it,  and  having  the 
hest  possible  evidence  that  it  was  thoroughly 
known  and  understood,  and  that  no  one  could 


ters  were  of  opinion  that,  for  the  purpose  of 
obtaining  popular  and  efl^cient  men  to  act  as 
judges  unuer  the  bill,  the  patronage  should  be 


be  taken  by  surprise  by  it,  he  had  yielded  to '  placed  in  the  hands  of  the  I-ord  Chancellor, 
the  earnest  representations  which  had  been  j  acting  under  his  resjionsibility  as  a  minister  of 
made  to  him  on  the  subject,  and  therefore  he  I  the  crown  and  subject  to  the  control  of  public 


now  asked  the  house  to  go  into  committee  on 
the  bill.  The  noble  lord  should  also  remember 
that,  during  the  present  session,  several  local 


opraion.  This  conclusion  was  confirmed  by  a 
return  in  reference  to  the  course  of  legislation 
on  the  subject  of  the  small  debts  courts,  now 


bills  had  been  stopped  on  the  distinct  assurance  \  about  to  be  8Ui)erBeded,  showing  that  out  of  42 
that  a  general  bill  was  to  be  brought  in  and  I  such  courts  recently  established,  there  were 
carried,  if  possible,  in  the  present  session.  As ,  only  two  in  which  the  patronage  was  not  given 
to  the  expense  of  these  couris,  it  was  quite  im-  !  to  the  Lord  Chancellor.  As  to  the  judges  in 
possible  to  say  what  would  be  the  amount  of  *  the  existing  courts,  their  claims  to  appoint- 
charge  which  was  to  be  made  upon  the  Con-  ments  under  the  present  Inll  would,  if  they 
Kolidated  Fund ;  because  it  ^vas  i)roposed  that  were  profierly  qualified,  be  considered  superior 
moderate  fees,  regulated  by  a  table  in  a  schedule  i  to  those  of  others.  In  regard  to  questions  of 
which  was  annexed,  should  be  paid  in  all  pro-  I  compensation,  these  were  to  be  referred  to  the 
ceedings  under  the  bill.  He  had  no  idea  that  |  treasury,  which  would  apply  in  the  several 
the  fees  would  be  sufficient  to  defray  the  ex-  cases  the  definite  rules  which  had  been  estab- 

'lished  for  its  guidance  in  such  cases. 
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Mr.  Af.  Sutton  observed,  that  the  late  go- 
vernment  Iiad  hesitated  as  to  giving  so  largo  an 
amount  of  patronage  to  ministers ;  and  while 
he  assented  to  the  abstract  principle  that  judi- 
cial appointments  should  be  made  by  the 
crown,  he  thought  it  more  expedient,  when  so 
many  appointments  were  to  oe  made  at  once, 
that  a  dilFerent  course  should  be  followed. 
The  late  government  proposed  to  give  the  first 
nomination  to  the  lord-lieutenants,  reserving, 
however,  to  itself  the  power  of  filling  up  the 
subsequent  vacancies.  Again,  by  the  bill  of 
the  late  government,  the  judges  of  the  existing 
courts  were  to  be  the  first  judges  of  the  new 
courts.    The  I^ord  Chancellor  or  the  Grown 


Chancellor,  or  under  special  acts  of  parliament, 
the  best  course  appeared  to  be  to  give  the  first 
appointments  to  those  who  had  been  nomi- 
nated under  such  circumstances. 

Mr.  BomiUy  bore  testimony  to  the  imporUnce 
of  the  bill,  it  was  desirable  to  bring  cheap 
justice  to  every  man's  door,  and  he  thooght 
district  courts  should  be  established  through- 
out the  country,  to  take  cognisance  of  all  mat- 
ters which  could  affect  the  interests  of  the 
poor.  He  wished  the  government  would  take 
mto  consideration  the  propriety  of  extendiiifr 
the  jurisdiction  of  the  courts  established  by 
this  bill  to  other  matters,  and  of  combinin|7  a 
I  variety  of  duties,  ministerial  as  wdl^  jadiaal 


must  always  have  j)ower  to  displace  judges  who  now  performed  by  a  number  of  different  offi 
were  disqualified ;  and  there  aid  not  appear  to'  cers.   He  thought  payment  by  salaiy  preferabk 
be  any  reason  for  superseding  the  existing  to  payment  by  fees, 
judges,  as  the  present  bill  proix)sed.    From  {      Mr.  Henieu  considered  the  question  of  ps- 


the  returns  to  which  the  right  hon.  gentleman .  tronage  involved  in  this  bill  as  a  very 
(Sir  6.  Gre3r)  had  referred,  it  appeared  that  one.  He  was  one  of  those  who  did  not  think 
the  great  majority  of  the  appointments  under  { that  had  the  patronage  been  entrusted  to  the 
the  local  acts  had  been  made  by  the  Lord .  lord-lieutenants  it  would  have  been  in  good 
Chancellor.  Why  should  these  gentlemen  not '  hands.  But  it  was  not  quite  clear  that  it  was 
be  retained  ?  On  the  two  points  of  patronage '  wise  to  place  so  laiige  an  amount  of  patronage 
and  compensation,  he  (Mr.  M.  Sutton)  much '  at  once  in  the  hands  of  the  croivn.  A  very 
preferred  the  bill  of  the  late  government,  but,  I  large  proportion  of  the  existing  judges  were 
under  all  the  circumstances,  he  should  not  feel  attorneys,  who  if  they  retained  their  appomt- 
himself  justified  in  attempting  to  impede  the  I  ments  must  give  up  their  practice.  As  th^ 
progress  of  the  measure.  !  might  be  expected  to  prefer  continuing  their 

The  Attorney-General  said,  that  the  altera- !  practice,  a  vast  number  of  appointments  would 
tion  by  which  the  patronage  was  given  to  the '  necessarily  fall  to  the  crown  under  the  open- 
Lord  Chancellor  had  received  the  approbation ',  tion  of  the  bill.  He  believed  that  if  this  bill 
of  the  hon,  member  for  Cambridge,  the  late  were  confined  to  its  profess^  object— the  rc- 
solicitor-general  (Sir.  Fitzroy  Kelly).  ITie  bill  cotrery  of  small  debts,  without  any  reference  to 
of  the  late  government  proposed  to  give  the  j  damages  and  wrongs— it  might  be  a  very  be- 
patronage  to  the  lord-lieutenant.    There  were  neficial  measure. 

at  present  about  80  judges  of  different  local      The  house  then  went  into  committee,  Mr, 
courts,  which  would  be  superseded.    It  was  Greene  in  the  chair, 
calculated  that  60  or  65  courts  would  be  an       On  clause  3, 

adequate  number  for  the  whole  country ;  so  '  Mr.  J.  5.  Worthy  suggested  that  some  means 
that  the  bill  of  the  late  government  recognised  \  should  be  taken  for  changing  the  districts  of 
a  vested  right  in  some  80  persons  to  fill  some  the  judges  who  would  be  appointed  under  tfaii 
60  or  65  ofiices.  It  was  after  those  60  offices  !  bill,  so  as  to  prevent  a  judge  from  remajmng 
had  been  supplied  by  those  80  persons  that  the  for  any  long  period  in  a  particular  locality. 


lord-lieutenants  were  empowered  to  fill  up  any 
vacancies  that  might  still  remain  1  It  was  better 
that  the  government  should  come  forward  and 
exercise  thepatronage  in  the  first  instance.  Every 


On  clause  9> 

Mr.  Newdegate  observed  that  he  understood, 
from  the  statements  which  had  been  nade  bf 
members  of  the  government,  that  theywrre 


one  of  the  ofiices  touched  by  tlus  bill  was  con-  .  disposed  to  give  legal  genUemen  who  fiJkd 
stituted  under  local  acts  of  pariiament  which  |  existing  judicial  ofiices  a  preference  in  the  ap> 
contained  a  clause  declaring  that  if  a  general  pointments  under  this  measure ;  and  lie  wished 
act  should  be  passed  the  rights  created  under  |  to  know  whether  there  would  be  any  objecuos 
those  local  acts  should  cease.  But  so  far  as  '  to  insert  words  in  the  bill  for  canyiqg  out  thai 
parties  were  found  qualified,  the  liord  Chan- ^  object  ? 

cellor  had  stated  that  they  should  be  considered;  Sir  G.  Grey  could  not  assent  to  the  sug- 
as  having  a  paramount  claim ;  and  it  was  sup- '  gestion  of  the  hon.  member;    but,  i^ithmit 


)X)8ed  that  the  business  before  the  new  courts 
would  be  so  large  as  to  afford  ample  compen- 
sation for  judges  and  clerks. 

Mr.  J.  S.  WortUy  wished  to  ask  why,  if  the 
Lord  Chancellor  intended  to  appoint  those  now 
in  office  to  be  judges  in  the  new  courts,  a  pro- 
vision to  that  effect  was  not  introduced  into  the 
bill  ?  ITie  late  government  had  voluntarily 
deprived  themselves  of  the  patronage;  and 
when  to  many  of  the  appointmento  to  the  ex- 
isUng  courto   had   been   made  by  the  Lord 


giving  a  pledge  that  existing  officers  would  in 
all  cases  be  appointed  to  judicial  oflEioes  under 
this  bill,  he  mu^ht  state  that  a  preference  would 
be  given  to  those  existing  ofiicera  who  were 
considered  competent  for  the  situations. 

Mr.  WakUff  wished  to  know  why  the  w^ 
pointments  to  judicial  offices  under  this  lull 
should  be  confined  to  one  branch  of  iJbe  legal 
profession — why  the  judges  should  be  sel^ted 
from  members  of  the  oar  only,  to  the  exdnsioii 
of  attorneys  ?    It  might  not  be  rtry  agreesbk 
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to  gentlemen  at  the  bar  to  hear  it  said  that  at- 
torneya  were  quite  as  competent  as  they  were 
for  these  situations ;  but  he  considered  it  most 
unjust  that  ^ntlemen  in  that  department  of 
the  profession  should  be  debarred  from  these 
jodicial  appointments.  The  attorneys  had  just 
as  much  -capacity,  as  much  legal  knowledge, 
and  possessed  as  much  love  of  justice  as  any 
^ntkmen  at  the  bar ;  and  in  his  opinion,  their 
exclusion  from  these  offices  was  in  principle 
most  unjust,  and  in  practice  most  injurious. 
If  they  left  to  the  Lord  Chancellor  the  discre- 
tion of  appointing  fit  persons  from  the  bar,  why 
could  not  they  also  entrust  him  with  the  dis- 
cretion of  appointing  fit  persons  from  the  at- 
tomm?  He  considered  that  great  injustice 
was  done  to  a  most  respectable  and  honourable 
branch  of  the  legal  profession  by  excluding 
them  from  these  appointments ;  and  he  would 
hereafter  move  an  amendment  which  would 
have  the  effect  of  rendering  them  eligible  for 
soch  offices. 

The  Attorney 'General  moved  that  after  the 
words  " barrister-at-hiw,"  the  words  "who 
shall  be  of  seven  years'  standing  or,"  be  in- 
troduced. 

l^rd  6.  Somerset  onposed  the  amendment, 
as  he  considered  that  the  discretion  of  making 
these  appointments  ought  to  be  entrusted  to 
the  Lord  Chanceller,  who  would,  no  doubt, 
take  care  to  appoint  properly-qualified  persons. 
With  regard  to  the  question  raised  by  the  hon. 
member  for  Jinstury,  (Mr.  Wakley,)  he  cer- 
tainly  thought  that  that  class  of  the  legal  pro- 
fession commonly  called  solicitors  were  rather 
hardly  used  by  this  bill.  This  measure,  he 
understood,  contained  a  provision  which  ren- 
dered the  present  holders  of  judicial  offices  eli- 
gible for  appointment  as  judges  of  county 
courts  under  this  bill;  but  if  any  of  the  exist- 
ing ofiicers  should  cease  to  hold  their  appoint- 
ments, they  could  not  hereafter  be  succeeded 
by  solicitors.  He  must  say,  that  under  these 
circumstances,  he  thought  their  fair  share  in 
these  appointments  was  withheld  from  the  at- 
torneys. He  saw  no  reason  why  eminent  soli- 
citors, who  had  acquitted  themselves  creditably 
in  their  profession,  should  not  be  eligible  as 
judges  of  these  courts,  and  he  thought  the  ap- 
pointments ought  to  be  open  to  them.  At  the 
same  time,  he  did  not  mean  to  assume  that  the 
education  of  a  solicitor  was  generally  such  as  to 
render  him  equally  well  fitted  for  judicial  office 
with  u  barrister.  He  thought  that  all  persons 
who  now  held  judicial  offices  in  courts  of  this 
kind  had  a  strong  claim  upon  the  government 
for  re-appointment  under  the  present  bill,  un- 
less some  good  reason  to  the  contrary  could  be 
shown ;  and  he  understood  tliat  the  right  hon. 
Home  Secretary  concurred  in  this  opinion. 

Sir  6.  Grey  said,  that  the  words  "  barristers 
of  seven  years'  standing,"  though  they  scarcely 
gave  any  adequate  security  for  the  appointment 
of  efficient  persons,  sliH  afforded  some  check, 
as  they  prevented  the  appointment  of  a  man  as 
judge  to-day  who  had  only  been  called  to  the 
bar  yesterday.    With  regard  to  '.the  fitness  of 


attorneys  to  occupy  judicial  situations  in  these 
courts,  he  was  quite  ready  to  admit  that  there 
were  some  most  learned  men  in  that  branch 
of  the  profession  who  possessed  very  high 
qualifications  for  manv  important  offices.  But 
he  wished  it  to  be  unaerstood  that  no  new  pro- 
vision had  been  introduced  into  this  bill.  In- 
deed, if  the  attorneys  were  treated  with  hard- 
ship by  this  bill,  they  were  treated  with  equal 
hardship  under  a  measure  which  had  been  in- 
troduced by  the  noble  lord  opposite  (Lord  G. 
Somerset).  He  could  assure  the  house,  that 
there  was  not  the  least  intention  to  throw  any 
slight  upon  the  attorneys ;  but,  if  the  aigument 
of  the  hon.  member  for  ^ns1i)urv  were  carried 
out,  why  should  not  attorneys  be  allowed  to 
plead  as  advocates  ?  and  why  should  they  not 
be  eligible  for  seats  on  the  l>ench  in  Westmin- 
ster Hall  ?  He  (Sir  G.  Grey)  considered  that 
the  best  course  was  to  adhere  to  the  distinction 
which  had  been  held  between  the  two  branches 
of  the  profession  for  a  very  long  period ;  but 
he  hoped  it  would  not  be  supposed  that  there 
was  anv  intention  to  slight  that  branch  to 
which  tne  hon.  member  for  Finebury  had  re« 
ferred— the  attorneys. 

Mr.  Benrn/  thought  it  advisable,  if  possible, 
to  give  some  definition  of  what  was  meant  by 
**  practice." 

Sir  G.  Grey  considered  it  would  be  impossi- 
ble to  introduce  any  words  that  would  effectu- 
ally secure  the  object  they  all  wished  to  accom- 
plish, and  thoiight  the  only  course  was  to  leave 
the  matter  to  the  discretion  of  the  Lord 
Chancellor. 

Mr.  Henley  thought  it  would  be  much  bet- 
ter if  there  were  no  definition  with  respect  to 
the  judges  in  the  bill,  and  that  it  should  be 
left  to  the  Lord  Chancellor  to  appoint,  on  his 
responsibility,  fit  and  proper  persons.  With 
respect  to  attorneys,  they  were  either  fit  or  un- 
fit to  be  judges  under  this  bill.  Now  there 
was  a  provision  in  the  bill  that  all  attorneys 
who  were  at  present  judges  in  certain  named 
coturts  for  the  recovery  of  small  debts  might 
be  judges  under  the  present  bill,  and  yet,  in 
the  same  breath,  the  bill  declared  that  all  fu- 
ture attorneys  should  be  disqudified.  Both 
these  arrangements  could  not  be  right,  and, 
therefore,  he  should  be  better  pleased  to  see  it 
left  entirely  to  the  Lord  Chancellor  to  appoint 
fit  and  proper  persons  as  judges. 

ColoM  Sibthorp  did  not  see  why  attomies 
should  be  excluded  from  holding  these  judge- 
ships. 

The  Attorney-General  reminded  the  house 
that  there  was  already  a  lucrative  office  under 
the  bill  appropriated  exclusively  to  attorneys, 
nz.,  that  ot  clerk  to  the  judge.  One  reason 
for  preferring  barristers  over  attorneys  as 
judges  under  this  bill  was,  that  their  }me  of 
practice  was  better  fitted  for  qualifying  them 
as  judges.  The  attorney  directed  bis  attention 
to  detuls,  and  to  the  getting  up  of  cases,  while 
the  barrister  applied  to  those  cases  the  general 
principles  of  law.  ' 

Mr.  Escoit  said  the  real  question  was  how 
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they  could  obtain  the  best  men  as  judges  under 
the  bill,  and,  therefore^  he  thought  it  advisable 
that  they  should  widen  the  field  of  selection  as 
much  as  possible.  He  hoped  the  Government 
would  reconsider  their  decision  on  this  point. 

In  the  course  of  some  further  conversation 
on  the  clause,  it  was  suggested  that  the  judg:e8 
under  the  bill  should  be  disqualified  from  sit- 
ting in  parliament  and  from  practising  as  bar- 
risters in  the  districts  where  they  sat  as  judges. 

Sir  G.  Greif  said,  that  on  the  whole  it  had 
been  thought  not  desirable  to  exclude  these 
judges  from  practising  as  barristers  entirely, 
but  at  the  same  time  he  conceived  it  to  be  de- 
sirable that,  while  allowed  to  practise  in  the 
superior  courts,  they  should  not  practise  in  each 
other's  courts. 

Mr.  Romilly  was  of  opinion  that  the  judges 
under  this  bill  ought  not  to  be  allowed  to  prac- 
tise at  aU  as  barristers.  Concurrent  practice 
as  a  barrister  unfitted  a  man's  nund  for  the 
judicial  capacity.  If  tliese  judges  were  al- 
lowed to  practise  as  barristers,  it  might  be  pos- 
sible for  interested  parties  to  obtain  an  opinion 
from  (me  of  them  in  his  character  of  barrister 
having  reference  to  a  case  which  he  would  af- 
'  terwards  have  to  decide  on  as  a  judge.  He 
would  therefore  make  thess  judges  judicial 
officers  and  nothing  else:  he  would  take  up 
their  whole  time  in  that  way,  pay  them  hand- 
somely and  liberally,  and  thus  the  country 
would  really  get  cheap  and  good  justice  brought 
home  to  everybody's  door. 

Mr.  J.  S.  Worthy  thought  the  Government 
was  right  in  not  proposing  to  exclude  the 
|udg:e8  under  this  bill  from  practising  as 
barristers.  How  else  could  they  hope  to  get 
good  judges  ?  Did  they  think  a  man  fitted  for 
the  situation  would  abandon  all  the  prospects 
of  his  profession  for  such  a  salary  ?  He  dif- 
fered from  the  hon.  and  learned  member,  who 
thought  concurrent  practice  as  a  barrister  im- 
fitted  a  man  for  a  judge.  He  knew  three  gen- 
tlemen on  the  northern  circuit  eminent  as  bar- 
risters and  distinguished  as  judges;  and  of 
these  he  might  mention  the  Recorders  of  Hull 
and  Leeds.  The  hon.  and  learned  member 
had  said  that  it  might  be  possible  to  entrap  a 
barrister  in  giving  an  opimon  in  reference  to  a 
case  which  he  would  afterwards  have  to  decide 
on  as  a  judge ;  but  if  he  were  a  right  sort  of 
man,  with  a  candid  and  strong  mind,  that  cir* 
cumstance  would  not  prevent  him  from  giving 
ft  proper  decision  on  the  case  submitted  to  him 
as  a  jud^e.  These  courts  would  not  take  up 
all  the  tune  of  their  judges,  and  by  attending 
-Westminster  Hall  they  would  keep  their  wea- 
pons polished. 

Mr.  Bemal  reminded  the  house  how  stronglv 
that  was  objected  to  in  the  case  of  the  Welsh 
judges ;  he  had  known  instances  of  cases  sub- 
mitted to  them,  with  fictitious  names,  to  ob- 
tain their  opinion  on  points  that  would  come 
before  them  judiciallv.  Who  would  say  that 
sixty  or  eighty  judges  could  not  be  got, 
the  salary  being  1,200/.  a  vear?  Let  the 
judges  be  neither  members  of  parliament  nor 
practising  barristers. 


Mr.  fV.  WUliams  recollected  that  when  tbe 
house  was  asked  to  give  1,800/.  a  year  to  the 
country  commissioners  of  bankrupts,  it  va« 
said  this  was  necessarv  in  order  to  get  first- 
rate  men ;  but  he  had  the  authority  of  well- 
informed  barristers  for  stating  that  the  prac- 
tice  of  the  gentlemen  appointed  did  not  are- 
rage  300/.  a  year.  In  tne  case  of  the  maRie- 
trates  of  the  police  courts,  when  their  salary 
was  raised*  and  barristers  were  ^pointed, 
there  were  three  times  as  many  applicants  as 
vacancies,  and  applicants  of  great  talent  and 
eminent  legal  knowledge. 

Mr.  Escott  urged  that  a  judge  ought  at  leaM 
not  to  act  as  a  barrister  in  his  district. 

Lord  J.  Ruisell  considered  that  there  were 
two  ways  of  obtaining  good  judges.  One  w 
by  giving  very  considerable  salaries,  and,  as  in 
Westminster  Hall,  separatiuff  them  altogether 
from  practice  at  the  bar,  to  be  wholly  devoted 
to  judicial  questions  in  every  kind  of  form. 
There  was  another  mode  in  regard  to  less  im- 
portant judicial  functions  and  more  limited 
spheres,  namely,  by  appointing  persons  wfac 
at  the  same  time  practisea  at  the  bar.  In  jtn- 
tification  of  this  latter  course,  the  instance  of 
Mr.  fiaines,  the  recorder  of  Leeds,  and  other 
cases,  had  been  mentioned ;  in  support  of  the 
contrary  view  no  instances  were  given,  bat  it 
was  simply  said  that  persons  practising  at  the 
bar  could  not  exercise  judicial  functions  wdl 
This  last  view,  however,  was  not  borne  out  bj 
the  fact ;  and  every  one  mlist  allow  that  the 
minds  of  such  persons  were  likely  to  be  cos- 
stantiy  exercised,  and  to  be  in  fiill  vigour, 
upon  legal  questions.  With  regard  to  the 
plan  of  giving  moderate  salaries  to  persons  to 
be  placed  in  certain  districts,  to  wnich  they 
should  be  required  to  confine  themselves,  be 
(Lord  J.  Russell)  thought  that  a  mods  which 
would  fail  of  securing  good  judges.  Hioie 
who  did  not  very  well  succeed  at  the  bar 
would  be  anxious  to  have  tiiese  appointment!, 
but  men  of  talent,  who  knew  they  were  likdj 
to  rise  at  the  bar,  would  refuse  them;  and 
thus  the  country  would  be  excluded  from  get* 
ting  men  of  the  best  vigour  of  mind  and  the 
highest  talent.  No  doubt  there  were  men  of 
good  legal  knowledge,  who  did  not  moeh 
practise  at  the  bar,  but  the  party  who  had  this 
patronage  would  have  great  difiicnlty  in  sajin<t 
who  they  were.  When  a  man  h»d  risen  to 
eminence  at  the  bar,  and  had  ai^oed  with 
ability,  he  had  been  subjected  to  a  teat,  but  in 
appointing  these  other  persons  there  mast  he 
great  uncertainty  whether  they  were  not  men 
of  very  inferior  talent.  In  Scotland  the  judi- 
cial decisions  of  local  judges  had  never  giree 
satisfaction,  and  all  difficult  cases  were  sent  to 
the  superior  judge,  who  was  an  advocate  in  the 
highest  practice  in  the  courts  at  Bdinbargb ; 
and  by  act  of  parliament  the  sheriflla  were 
actually  required  to  be  habituallv  attending 
the  court  of  session.  Unless  the  noose  were 
disposed  to  go  to  a  much  greater  expend 
than  was  contemplated,  in  prohibiting  pnr- 
tice,  they  would  be  in  danger  of  baring  meo 
of  very  second-rate  abihties  and  knowledge  of 
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law,  and  wbo,  in  the  course  of  a  few  yean, 
would  forj^et  what  they  had  known  when  prac- 
tising. The  objection,  however,  just  made 
f^eemed  Talid,  that  a  barrister  ouffht  not  to 
practise  in  the  district  for  which  he  was 
judge;  and  words  should  be  proposed  to  ob- 
viate  that, 

Mr.  Hume  insisted  that  the  arrangement  in 
Scotland  was  the  work  of  the  lawyers  against 
the  wish  of  the  people ;  the  people  wanted 
their  judges  to  be  resident  among  them,  and 
not  at  Edinburgh.  For  1,200/.  a  year  ample 
talent  might  be  obtained  in  the  office  in  oues- 
tion;  the  person  appointed  ought  to  be  a 
judge  from  first  to  last,  and  not  half-barrister, 
half-judge. 

Mr.  Bemal  suggested  that  the  judges  might 
be  a  species  of  Justices  in  e^,  like  the  Insol- 
vent Debtors'  Court  Commissioners* 

Mr.  Warburt(m  did  not  see  how  their  being 
ambulatory  would  suit  a  provision  prohibiting 
them  from  practising  in  tneir  district. 

Sir  G.  Grey  thought  some  misapprehension 
exiated  as  to  the  limit  put  to  the  judges  prac- 
tising. They  were  only  to  be  prevented  prac- 
tising in  any  matter  arising  in  their  respective 
districts. 

Mr.  Horsman  said,  reference  had  been  made 
to  the  sheriffs  in  Scotland ;  but  there  they  had 
great  leisure  to  attend  the  supreme  courts.  In 
this  case,  however,  the  judges  were  to  have 
only  two  months'  remission  of  their  daties  in 
the  year.  Was  it  likely  that  they  would  devote 
these  two  months  to  a  study  of  the  law  at 
Westminster,  instead  of  employing  them  in 
needful  recreation  after  their  ten  months' labour. 
Sir  O.  Grey  said  the  full  time  of  all  the 
judges  would  not  be  occupied.  Some  of  them 
would  no  doubt  be  fully  employed,  but  others 
onhr  partially,  and  of  course  there  would  be  a 
difference  in  the  salaries  of  these  judges. 

Mr.  Henley  thought  it  would  be  a  great  evil 
if  the  judges  were  not  allowed  to  attend  at 
Westmmster  Hall,  esoecially  as  thev  would  not 
have  the  advantage  of  a  bar  m  their  local  courts. 
The  amendment  was  then  withdrawn. 
Mr.  Wakley  moved,  as  an  amendment  to 
the  clause,  that  attorneys  be  eligible  for  the 
office  of  judge  in  these  courts.  He  did  not 
propose  that  uiey  should  be  appointed,  but  that 
the  Lord  Chancellor,  if  he  found  fit  men  acting 
as  attorneys,  should  have  the  power  of  appoint- 
ing them.  He  was  sure  that  attorneys,  if  eUgt- 
ble  for  this  oflice,  would  find  no  fault  on  Uie 
score  of  salary.  For  1,200/.  a  year  they  would 
find  men  of  great  legal  learning  who  would 
roost  readily  accept  the  oflice.  By  the  bill  of 
last  year  attorneys  were  made  eligible  for  judge- 
ships after  10  years'  practice. 

Sir  6.  Grey,  having  stated  his  reasons 
already  so  fully  in  support  of  the  clause  as  it 
stood,  did  not  deem  it  necessary  further  to  de- 
tain the  house  with  any  remarks  on  this  sub- 
ject, 
'ilie  committee  then  divided — 

For  the  amendment   .    .    .    IG 
Against  it 53 

Majority    ....    37 


Colonel  T.  Wood  then  moved  as  an  amend- 
ment, that  the  judges  shall  cease  to  practise  as 
barristers  when  they  accept  office. 
The  committee  divided — 

For  the  amendment   ...     12 
Against  it 57 


Majority    .     .    . 
The  clause  was  then  agreed  to. 


45 


RECENT   DECISIONS  IN  THE  SUPE- 
RIOB  COURTS. 

BEPORTBD    BT    BABBISTBRS    OF    THB    8EVBRAL 
COURTS. 

Bristou)  V.  Needham.    23rd  Jan.  &  30th  July, 
1846. 

8SCUBITY  f  OB  COSTS. 

Ohjeetiom  to  a  euroty  for  ooete  dnrinp  the 
absence  ofolointiff  aoroad  cannot  be  suS' 
tained  after  the  return  of  the  latter  within 
the  juriadieHon. 

On  the  24th  of  June,  1843,  the  Vice-Chan- 
cellor  of  England  made  the  usual  order,  that 
security  for  costs  should  be  given,  the  plaintiff 
having  gone  to  Jersey  for  the  benefit  of  his 
wife's  health.  Defendant  objected  to  the 
proposed  surety,  upon  the  grounds  that  he  did 
not  reside  at  the  place  mentioned,  and  alno 
that  judgments  to  a  considerable  amount  were 
entered  up  against  him.  But  the  Master 
reported  in  favour  of  the  security  ofiTered.  On 
the  14th  of  March,  1844,  the  Vice-Chancellor 
ordered  the  defendant's  motion  for  further 
security  to  be  dismissed,  with  costs,  and  the 
reversal  of  this  order  was  also  refused,  with 
costs,  by  the  Lord  Chancellor,  on  the  llth 
January,  1845.  The  plaintifif  returned  to 
England  in  October,  1844,  and  an  affidavit  to 
that  efl^ect  was  filed  in  Julv  following. 

Mr.  Teed,  for  the  defendant,  after  stating  the 
above  objections  to  the  surety,  now  applied 
for  further  security  for  such  costs  as  had 
been  incurred  durmg  the  pkuntifiTs  absence 
abroad.  The  original  order  of  tha  Vice-Chan- 
cellorwas  to  stay  proceedings  until  security 
should  be  given.  Proceedings  had  taken  place 
under  this  security  whilst  the  plaintiff  was 
abroad,  for  which  the  defendant  had  no 
security. 

The  Lord  Chancellor  (Lyndhurst,)  without 
hearing  Mr.  Cooper  and  Mr*  Caloert  for  the 
plaintio^said,  that  as  the  plaintifif  had  returned, 
no  security  was  required, — in  fact  the  security 
was  withdrawn, — it  would  therefore  be  idle  to 
inquire  whether  the  surety  was  good  or  not, 
and  the  application  must  be  dismissed  with 
costs. 

NoTK.— On  the  30th  of  July  kst,  Mr. 
Kenyon  Parker,  with  whom  was  Mr.  Anstey, 
brought  this  case,  under  the  same  circnm- 
stances,  before  the  present  Chancellor,  but  his 
lordship  refused  to  entertain  the  motion,  upon 
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the  f(roundfl,  that  it  would  be  in  eflf^ct  a  re- 
hearing of  a  matter  which  had  been  already 
disposed  of  by  Lord  Lrndhurat.  The  motion 
was  therefore  dismissed  with  costs. 


VCccsCftancfltor  of  euglanH. 
Nicholas  v.  Nicholas,    June  23rd. 

APFKARANCK. —  CONSTRUCTION    OP    ORDSR 
318T  OF  MAY,   1845. 

The  cowl  will  not  order  an  appearance  to  be 
entered  for  a  drfendant  who  cannot  be 
served  with  a  subpctna  in  conseqnence  of  his 
occupation  being  of  such  a  nature  that  he 
has  no  fixed  place  of  residence,  unless  it 
can  be  shown  that  there  is  reason  to  believe 
he  is  endeavouring  to  evade  service  of  the 
snbpcena. 

This  suit  was  instituted  for  the  administra- 
tion of  a  testator's  estate,  and  John  Nicholas, 
a  partv  who  had  a  remote  interest,  was  made  a 
defendant.  His  occupation  being  that  of  a 
travelling  pedlar,  he  hud  no  fix^  place  of  re- 
sidence and  was  seldom  long  in  one  place,  so 
that  the  plaintiffs  were  unable  to  serve  him 
with  a  subpoina.  He  was  heard  of  at  Birming- 
ham about  six  months  ago,  but  since  that  time 
all  trace  of  him  had  been  lost. 

Mr.  Prior  asked  for  an  order  that  the  plain- 
tiff might  be  at  liberty,  after  a  certain  time,  to 
enter  an  appearance  for  the  defendant,  as  he 
was,  in  effect,  out  of  the  jurisdiction,  although 
he  admitted  that  the  case  was  not  within  the 
orders. 

The  Vice-Chancellor  said,  that  if  the  plain- 
tiff's counsel  took  such  a  view  of  the  case  as  to 
be  of  opinion  that  it  could  not  be  brought  with- 
in the  orders,  his  Honour  could  not  alter  the 
practice  of  the  court  for  the  sake  of  a  travelling 
pedlar,  and  refused  the  application. 

V<re«CrianrcHor  itufgit  ISruce. 
Clements  v.  Beresford,    July  28th,  I84G. 

RKCRIVKR. — RXRCUTOR. — INTRRBBT. — 
ACCOUNT. — PRINCIPAI4  AND  8URRTY. 

The  estate  of  a  deceased  receiver  was  liable  to 
make  good  certain  payments,  and  his  ex- 
ecutors, neglecting  to  pay,  pursuant  to 
order,  the  surety  was  dtrectea  to  pay  the 
amount  with  interest  at  four  per  cent. 

Mr.  Gardner  applied  in  this  case  for  an  or- 
der directing  the  suretv  of  a  deceased  receiver, 
(tvhose  executors  had  made  defauU,)  to  pay 
what  was  dne,  with  interest  at  5/.  per  cent. 
The  case  made  in  supfSort  of  the  motion  ap- 
ueared  to  be  this :— The  receiver  had  passed 
his  yearly  accounts,  and  died  during  the  next 
year.  An  order  was  made  requiring  the  re- 
ceiver's executors  to  pass  the  account.  The 
sum  of  1200/.  appeared  to  be  due  from  the 
estate  of  the  deceased,  and  this  the  executors 
were  directed  to  saUsfy.    'Jliey  did  not  do  so ; 


whereupon  the  present  motion  was  made.  It 
was  submitted,  that  as  the  receiver  himself 
would  have  been  chargeable  with  interest  at  5/. 
per  cent.,  his  surety  was  not  entitled,  upon  any 
principle  of  eouity,  to  be  relieved  by  a  less  rate 
of  interest.  lie  relied  also  upon  order  23  of 
April,  1796.    Dawson  v.  Raynes,  2  Russ.  466. 

Mr.  W.  T.  S,  Daniel,  contrL  Had  tlie  re- 
ceiver himself  been  a  defaulting  party*  the 
surety  might  have  been  chargeable  with  the 
higher  rate  of  interest  He  liad  passed  one 
year's  accounts,  and  then  died.  Hia  ocecotora 
were  the  defaulting  parties. 

Vice-Chancellor  Bruce.  I  think  that,  as  ia 
this  case,  no  default  whatever  was  made  during 
the  life  of  the  receiver  himself,  the  rate  of  in- 
terest to  be  paid  by  the  surety,  ought  not  to 
exceed  4^  per  cent. 


PROCEEDINGS   IN  PARLIAMENT   RE. 
LATING  TO  THE  LAW. 

Koffal  flMenU.    S8th  Augast,  1846 

Railway  Commissioners. 
Small  Debts. 
Wreck  and  Salvage. 
Private  Bills. 
Pawnbrokers. 
Drainage  of  Lands. 
Contagious  Diseases. 


THE   aUKEN'ri   SPRRCH. 

It  seems  not  to  have  been  deemed  ejcpejienl 
by  the  government,  (as  has  sometimes  heen  lh^ 
case,)  to  take  credit  for  having  passed  uny 
important  measures  of  law  reform.  Th? 
"  bringing  justice  home  to  everymao's  door,^ 
has  not  been'  re-echoed  on  this  occasion,  al-  1 
though  an  act  has  been  passed  for  ellectuatin^  | 
that  dream  of  l^^al  perfection.  I 

Parliament  was  prorogued  by  commissiofi, 
from  Friday  the  28th  August,  until  WedTie«>- 
day  the  4  th  November. 


THE  EDITOR'S  LETTER  BOX. 

R.  H.  R.  will  feel  obliged  by  any  of  our 
readers  pointing  out  the  statute  lately  pa^^^l 
which  authorises  small  slips  of  land  adjoining 
roads  to  be  inclosed  by  the  owners  of  hn<i 
lying  alongside  of  such  roads. 

We  have  this  week  given  several  of  the  re« 
cent  statutes,  and  shall  be  able,  wiUmmU  any 
extra  charge  to  our  subscribers,  to  place  before 
them  all  the  statutes  of  the  session  in  the  pre- 
sent volume.  l*he  Small  Debts  and  Locsl 
Courts  Act  will  be  commenced  in  the  nei: 
number. 

We  are  obliged  to  C.  F.  C,  and  shall  atteoi 
to  the  subject  soon. 


Wfyt  Aegal  (f^b^et^et^ 


SATURDAY,  SEPTEMBER  12,'  1846. 


— ••  Quod  flMgk  ad  iioi 
FertiiMt,«ft  netdre  malnm  Mt,  agitwniiB.'* 

HORAT. 


SUMMARY  OF  THE   PROVISIONS 
OF  THE  SMALL  DEBTS  ACT. 


It  will,  no^ubt,  be  deemed  a  conve- 
nient  course,  before  submitting  to  our 
readers  the  principal  Statute  of  the  Ses- 
sion *<ibr  the  more  easy  Recovery  of 
Small  Debts  and  Demands  in  England/'  to 
precede  it  by  an  analysis  or  summary  of  its 
provisions^  arranged  in  such  ord^r  as  may 
not  only  facilitate  the  understanding  of  the 
general  scope  aad  purport  of  the  act,  but 
afford  an  easy  reference  to  its  various 
provisions.  This  niethod  seems  the  more 
necessary^  because  niany  clauses  relating 
to  the  jurisdiction  of  the  court,  and  the 
mode  of  proceeding,  are  scattered  over 
different  parts  of  the  act,  and  ought  to  be 
brought  into  juxta-position,  in  order  clearly 
to  discern  the  intention  of  the  legislature.  I 

The  act  comntences  by  reciting,  that 
sundry  acts  have  be^  passed  for  the  re- 
covery of  smaH  debts.  It  next  refers  to 
the  acts  of  1844  and  1845.  The  first  for 
"  Amendiug  the  Laws  of  Insolvency, 
Bankruptcy^  and  Execution,"  (7  &  8  Vict. 
c^  96);  and  the  second  for  ''better  secur- 
ing the  Payment  of  Small  DebU,"  (8  &  9 
\^ct.  c.  127,)  Then  it  recites  the  expe- 
diency of  having  "  one  rule  and  manmr  cf 
proceeding  for  the  recovery  of  small  debts 
and  demands  throughout  England,"  and 
sets  forth  that  the  County  Court  is  a  court 
of  ancient  jurisdiction,  but  tliat  its  pro- 
ceedings are  dilatory  and  expensive ; 
therefore^  it  is  said  to  be  expedient  "  to 
alter  and  regulate  the  manner  of  proceed- 
ing in  the  said  courts  for  the  recovery  of 
small  debts  and  demands,  and  that  the 
courts  established  under  the  recited  acts 
of  parliament,  or  such  of  them  as  ought  to 
be  conUnued,  should  be  bolden  as  branches 
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of  the  Countj^  Court  under  the  provisions 
of  this  act. 

These  courts,  therefore,  are  to  be  Counfy 
Courts,  and  we  now  proceed  to  classify  the 
sections  under  their  appropriate  heads  :-^ 

ABOLITION  OF  OLD,  AND  CONSTITUTION  OF 
NBW,  COURTS. 

Her  Majesty  may  order  the  act  to  be 
put  in  execution  in  such  counties  as,  with 
the  advice  of  the  privy  council,  may  be 
deemed  fit,  (s.  1.)  Apd  also  to  divide  the 
counties  into  such  districts  as  may  seem 

|fit,  (s.  2.) 

I  The  courts  held  under  this  act  are  to 
have   the    same    jurisdiction   as   County 

i  Courts,  and  to  be  Courts  of  Record,  {s.  3,) 

I  and  the  jurisdiction  of  the  County  Courts 

I  is  preserved,  (s.  4.)* 

Her  Majesty  may  order  any  court  under 

'the  acts  cited  iii  the  schedules  (A)  and 
(B)  to  be  held  as  a  County  Court,  and 
may  assign  a  district  to  the  same,  (s.  5.) 
And  when  a  court  shall  be  established  un- 
der this  act,  the  recited  acts,  (7  &  8  Vict, 
c.  96,  and  8  &  9  Vict.  c.  127,)  and  all 
other  acts  affecting  its  jurisdiction,  shall 
be  repealed,  (s.  6.)  But  proceedings  under 
the  former  acts  are  to  be  deemed  valid, 
(s.  7.)  And  prders  in  CQUncil  for  the 
purposes  of  the  act,  and  notice  of  the  in- 
tention to  take  the  propriety  of  such  order 
into  consideration,  shall  be  published  in  the 
London  Gazette,^  (s.  8.) 


•  The  object  of  this  clause,  we  presume^  is 
to  enable  the  new  courts  by  writ  of  juaticie$%^ 
holdj>leas  to  any  amount. 

^  Is  this  liotice  m  the  Gaaette  intended  to 
afford  an  opportunity  to  members  of  the  pro- 
fession, either  coUecttvely  or  individually,  to  ba 
heard  before  the'privy  council,  in  opposmoh  to 
the  order  ? 
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JSxcepHans : — No  court  is  to  be  esta 
blished    under   this  act    in    the    city  of 
London,  (s.  I.) 

The  act  is  not  to  affect  the  rights  of  the 
Universities  of  Oxford  and  Cambridge, 
(s.  140.)  And  nothing  therein  is  to  affect 
the  Courts  of  the  Warden  of  the  Stan- 
naries, (s.  141.) 

JURISDICTION  OP  THE  COURT. 

The  court  is  authorized  to  hold  all  pl^as 
of  personal  actions  where  the  debt  or 
damage  claimed  is  not  more  than  20/., 
whether  on  balance  of  account  or  other- 
wise. 

Excluding  actions  of  ejectment,  or  in 
which  the  title  to  hereditaments,  tolls, 
fairs,  markets,  or  franchises,  shall  be  in 
question,  or  in  which  the  validity  of  any 
devise,  bequest,  or  limitation,  under  a  will 
or  settlement  may  be  disputed,  or  any  ma- 
licious prosecution,  or  for  libel  or  slander, 
or  for  crim.  con.,  seduction,  or  breach  of 
fxromise  of. marriage,  (s.  58.) 

One  of  several  persons  jointly  answer- 
able, may  be  sued ;  and  such  person  may 
obtain  contribution  from  the  others  jointly 
liable,  (s.  68.)  Demands  are  not  to  be 
divided  for  the  purpose  of  bringing  two  or 
more  suite,  (s.  63.) 

The  unliquidated  balance  of  a  partner- 
ship account,  or  a  share  under  an  intestacy, 
or  a  legacy  under  a  will  not  exceeding  20/. 
may  be  recovered,  (s.  66.)  So  minors  may 
suerfor  wages,  (s.  64.)  And  executors 
may  sue  and  be  sued,  (s.  66.) 

No  privilege  is  to  be  allowed,  except  as 
mentioned  in  the  act,  (s.  67.) 

BBMOVAL  OF  CAUSES  AND  CONCURRENT  JU- 
RISDICTION OP  SUPERIOR  COURTS. 

No  plaint  can  be  removed  to  a  superior 
court,  unless  the  debt  or  damage  claimed 
exceed  5/.  and  then  only  by  leave  of  the 
judge  of  the  superior  court,  on  such  terms, 
as  to  payment  of  costs,  giving  security  for 
debt  or  costs,  or  such  other  terms,  as  he 
«ha]l  think  fit,  (s.  90.) 

The  concurrent  jurisdiction  of  the  su- 
perior courts  is  retained  where  the  plaintiff 
dwells  more  than  20  miles  from  the  de- 
fendant, or  where  the  cause  of  action  did 
not  arise  wholly  or  in  some  material  point 
within  the  jurisdiction  of  the  court  within 
which  the  defendant  dwells  or  carries  on 
his  business,  or  where  an  o£Bcer  of  the 
aourt  is  a  party,  &c.,  (s.  128.) 

If  an  action  be  commenced  in  a  superior 
court,  except  as  last  mentioned,  and  a  ver- 
dict be  found  for  less  than  20/.,  if  the  ac- 
tion be  founded  on  contract,  or  less  than  5L, 


if  founded  on  tort,  the  plaintiff  shall  have 
judgment  but  no  coste,  unless  the  judge 
shall  certify  that  the  action  was  fit  to  be 
brought  in  the  superior  court,  (s.  129.) 

APPOINTMENT    AND    QUALIFICATION    OF 
JUDGES. 

The  Lord  Chancellor  may  appoint  as 
many  as  shall  be  needed  to  be  judges  of 
the  County  Court,  who  ihall  be  barristers 
of  seven  years  standing,  or  barristers  hav- 
ing practised  as  barristers  and  special 
pleaders  for  seven  years  ;  or  barristers  or 
attomeys^t-law  who  under  the  acts  cited 
in  schedules  (A)  and  (B),  or  under  7  &  8 
Vict.  c.  96,  and  8  &  9  Vict.  c.  127,  shall 
have  been  appointed  to  preside  in  any  court 
cited  in  such  schedules,  (s.  9.) 

Proviso,  that  attorneys  acting  as  judges 
under  the  acts  cited  in  schedules  (A)  and 
(B),  who  may  be  appointed  under  this  act, 
shall  in  twelve  months  cease  to  practise  by 
themselves  or  partners,  or  act  as  town 
clerks,  clerks  of  the  peace,  clerics  to 
justices,  or  to  public  boards  or  companies. 
(s.9.) 

Appointment  of  judges  who  have  pre- 
viously officiated  in  any  County  Court  not 
subject  to  5  &  6  Vict,  c  122,  so  as  to  de- 
prive them  of  compensation,  (s.  15.) 

Future  vacancies  among  the  judges  of 
the  County  Courts  to  be  supplied  bj  the 
Lord  Chancellor  or  Chancellor  oftbeDudij 
of  Lancaster,  if  in  his  sole  district.  Such 
judges  to  be  barristers  of  seven  years 
standing,  or  who  shall  have  practised  as 
barristers  and  special  pleaders  for  7  years, 
or  who  shall  have  been  county  derk  at  the 
passing  of  this  act,^  (s.  16.) 

The  judges  not  permitted  to  practise  as 
barristers  in  their  own  districts,  except 
those  already  appointed  in  the  courts  of 
Bath,  Bristol,  Liverpool,  Manchester, 
Sheffield,  Eccleshall,  and  Middlesex,  and 
now  practising  in  chambers  as  conveyancing 
couneel,  (s.  17.)** 

The  judges  of  the  County  Court  arc,  tor 
inability  or  misbehaviour,  removable  by  lise 
Lord  Chancellor,  or  by  the  Chancellor  of 
the  Duchy  of  Lancaster,  if  within  his  de- 
trict,  (s.  18.) 

The  districts  of  the  judges  may  be 
changed  by  the  Lord  Chancellor,  Ac, 
(s.  19.) 

In  case  of  illness  or  unavoidaMe  absence, 

^  Will  this  indude  attorneys  iHio  have  been 
coun^  clerks  ? 

^  Tiie  consequences  of  this  excepdon  are  sot 
cleariy  Innited. 
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the  judge  maj  appoint  a  deputy,  being  a 
barrister  of  three  years  standing  or  an  at- 
tcmey  of  ten  years  ;  and  with  the  approval 
of  die  Lord  Chancellor  maj  appoint  a 
deputy  for  two  months  in  any  year,  such 
deputy  having  practised  as  a  barrister  for 
three  years,*  (s.  20.) 

The  judges  may  act  as  justices,  if  in  the 
commission  of  the  peace,  (s.  21 .) 

BxcqjHom. — Judges  at  present  acting  in 
the  courts  of  Bath,  Bristol,  Liverpool,  and 
Manchester,  entitled  to  the  first  appoint- 
ment under  tins  act  for  those  places^ 
(8.  10.) 

Stewards  of  the  manors  of  Sheffield  and 
Ecclesall,  appointed  under  48  G.  8,  c.  103, 
to  be  the  first  judges  under  this  act  for 
those  districts,  (s.  11.) 

The  present  county  clerk  of  Middlesex, 
appointed  under  28  G.  2,  c.  33,  to  be  the 
first  judge  under  this  act,  and  may  con- 
tinue to  appoint  a  deputy,  subject  to  ap- 
proval of  Secretary  of  State.  The  present 
registrar  to  be  the  first  clerk^  (s.  12.) 

The  lords  of  manors  in  Schedule  C. 
having  rights  of  appointment  under  the 
repealed  acts  are  entitled  to  appoint  the 
officers  under  this  act,  subject  to  the 
approval  of  the  Secretary  of  State,  (s. 
13.)  f 

The  lords  of  hundreds,  manors,  and 
liberties  may  surrender  theii'  courts  with 
the  consent  of  the  persons  interested, 
(a.  14,)  with  a  proviso  in  favour  of  the 
officers  of  the  two  courts  at  Bristol, 
(s.  35.) 

CLERK  OF  THE  COURT. 

The  appointment  of  clerks  of  the  court 
is  vested  in  the  judges  of  the  County 
Courts,  subject  to  the  approval  of  the 
Lord  Chancellor,  (s.  24.)  And  in  populous 
districts  the  Lord  Chancellor  may  direct 
two  clerks  to  be  appointed,  (c.  25.) 

In  case  of  illness  or  unavoidable  absence, 
the  clerk  may  appoint  a  deputy,  with  the 
approbation  of  tne  judge,  (s.  26.) 

The  duties  of  the  derk  in  issuing  the 
process  of  the  court,  registering  orders 
and  judgments,  &c.,  are  prescribed  by 
S.27. 

The  offices  of  clerk,  treasurer,  and  bailiff 
are  not  to  be  conjoined,  (s.  28.)  No  officer 
is  allowed  to  act  as  an  attorney  of  the 
eourty  (a.  29.)     And  a  penalty  of  50/.  is 


«  Attorneys  are  not  here  included. 

'  These  courts  am  Ash^bon^under-Lyne,  Bir- 
Qungham,  Cirencester,  Kidderminster,  Stour- 
bridge^ SC  Albans^  Sheffield,  and  Stockport. 


inflicted  for  the  non-observance  of  either  of 
these  two  enactments,  (s.  30.) 

The  clerks  are  to  have  the  charge  oPthe 
court  houses  and  offices,  and  are  em- 
powered to  appoint  and  dismiss  servants, 
(s.  65.) 

TRBASURSBS  AND  OTHER  OFFICERS. 

The  commissioners  of  the  Treasury  are 
authorized  to  appoint  treasurers  of  the 
courts  to  be  holden  under  this  act,  (s.  23.) 

The  court  is  to  appoint  one  or  more 
high  bailiffs  of  the  court,  (s.  31.)  But 
saving  the  rights  of  the  high  bailiffs  of 
Westminster  and  Southwark,  (s.  32.) 

The  duties  of  the  high  bailiffs  are  de- 
scribed in  s.  33  ;  and  provision  is  made  in 
s.  34,  for  the  high  bailiffs  of  courts  under 
the  acts  cited  in  schedules  (A)  and  (B). 

By  s.  36,  the  clerks,  treasurers,  and  high 
bailiffs  are  required  to  give  security. 

PRACTITIONERS  IN  THE  COURT. 

The  91st  section  provides,  that  no  per- 
son shall  be  entitled  to  appear  for  any  other 
party  to  any  proceeding,  unless  he  be  an  at* 
torney  of  one  of  the  superior  courts,  or  a 
barrister-at-law  instructed  by  such  attor- 
ney, or,  by  leave  of  the  judge,  any  other 
person;  but  no  barrister,  attorney,  or 
other  person,  except  by  leave  of  the  judge, 
shall  be  entitled  to  be  heard  to  argue  any 
question  as  counsel.  And  no  person,  not 
being  an  attorney,  shall  be  entitled  to  re- 
cover any  sum  for  appearing  or  acting  on 
behalf  of  any  other  person  ;  and  no  attor- 
ney shall  be  entitled  to  any  sum,  unless  the 
debt  or  damage  claimed  be  more  than  40s,, 
or  to  liave  more  than  lOs.  for  his  fees  and 
costs,  unless  the  debt  or  damage  claimed 
shall  be  nK>re  than  5/.,  or  more  than  \5s. 
in  any  case  ;  and  in  no  case  shall  any  fee 
exceeding  iL3s,  6o?.  be  allowed  for  em- 
ploying a  barrister  as  counsel  in  the  cause. 

PRACTIGK  AND  COURSE  OF  PROCEEDING. 

The  judges  are  to  hold  the  courts  where 
her  Majesty  shall  direct ;  and  notices  for 
holding  the  courts  are  to  be  put  up  in  con- 
spicuous places,  (s.  56.) 

The  forms  of  procedure  in  the  courts 
are  to  be  settled  by  five  of  tfie  judges  of 
the  superior  courts,  (s.  78.)' 

Process. — Tlie  process  of  the  court  is  to 
be  under  the  seal  of  tlie  court,  (s.  57); 
suiU  are  to  be  entered  by  plaint  in  writing, 
and  a  summons  served  according  to  the 
rules  of  practice  to  be  prescribed,  (s.  59.) 


KThls   power,   we  presume,    will  mclud^ 
pleadings,  notices,  admissions,  &c. 
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A  summons  may  be  issued,  though  the 
cause  of  action  may  not  arise  in  the  dis- 
trict, (s.  60.)  And  processes  out  of  the 
district  of  the  court  may  be  served  by  the 
bailiff  of  any  other  court,  (s.  61.) 

Provision  is  loade  for  proof  of  service  of 
process  out  of  the  district,  or  in  the  ab- 
sence of  the  bailiff,  (s.  62.) 

The  judge  alone  may  determine  all  ques- 
tions, unless  a  jury  be  summoned,  (s.  69.) 

Jury. — Actions  may  be  tried  by  a  jury 
when  the  parties  require  it,  (s.  70.)  The 
party  requiring  a  jury  is  to  make  a  deposit, 
(s.  71.)  Who  shall  be  jurors  (s.  72)  is 
enacted,  as  also,  the  number  of  the  jury, 
which  is  limits  to  five,  (s.  73.) 

Defence. — Notice  is  to  be  given  to  the 
clerk,  of  special  defences,  who  shall  com- 
municate the  same  to  the  plaintiff,  (s.  76.) 

TVid/,— On  the  day  of  hearing  the  plaint, 
the  judge  shall  proceed  in  a  summary  way 
and  give  judgment  without  further  plead* 
ing  or  formal  joinder  of  issue,  (s.  74*) 

No  evidence  is  to  be  given  of  any  de- 
mand that  is  not  in  the  summons,  (s.  75.) 

Evidence. — The  parties  in   the  action, 
4ind  others,  may  be  examined,  (s.  83.) 
.  The  clerk  of  the  court  may  issue  sum- 
monses to  witnesses,  (s.  85.) 

A  penahy  is  inflicted  on  witnesses  neg- 
lecting to  attend,  (s.  86) ;  and  persons 
giving  false  evidence  are  to  be  deemed 
guilty  of  perjury,  (s.  84.) 

The  course  of  proceeding,  in  case  the 
plaintiff  does  not  appear  or  prove  his  case, 
(s.  79,)  or  where  the  defendant  does  not 
appear,  (s.  80,)  is  then  prescribed. 

The  judge  may  grant  time,  (s.  81) ;  and 
the  defendant  may  pay  money  into  court, 
and  of  such  payment  notice  Is  to  be  given 
Jto  the  plainuff,  (s.  82.) 

Minutes  of  the  proceeding  of  the  court 
are  to  be  kept,  (s.  111.) 

COSTS. — JUDGMENT. — AND  BXECUTION. 


The  coats  of  any  action,  not  otherwise 
provided  for,  are  to  abide  the  event, 
(s.  88.) 

The  judgment  is  to  be  final>  unless  the 
court  directs  new  trial,  (s.  89.) 

The  courts  may  make  orders  for  pay- 
ment of  the  debt  or  damages  by  instal- 
ments, (s.  92,)  and  in  case  of  cross-judg- 
ments, deduct  the  smaller  sum  and  let  exe- 
cution for  the  remainder  be  issued,  (s.  93.) 

Execution  not  to  issue  till  afler  default 
in  payment  of  some  instalment^  and  then 
it  may  issue  for  the  whole  sum  duCi 
<s.  96.)     . 

The  court  may  award  execution  against 


the  goods/  (s.  94.)  The  effects  which 
mav  be  taken  in  execution  include  money 
and  securities  for  monev»  but  not  wearing 
apparel,  bedding,  or  toois»  to  the  valae  d[ 
51.  (s.  96.)  The  securities  so  adzed  to  be 
held  by  the  hieh  bailiff  finr  the  benefit  of 
the  plaintiff^  wno  may  sue  in  the  defend- 
ant's name,  (a.  97.)  Execution  may  be 
had  out  of  the  jurisdiction  of  the  court, 
(s,  104.)  With  power  to  the  judge  to 
suspend  execution,  (s.  105,)  and  to  iso- 
late the  sale  of  the  goods  taken  in  exe- 
cution, (s.  106.)  I 

Claims  as  to  goods  taken  in  execution 
are  to  be  adjudicated  in  the  County  Court,     ' 
(s.  118.)  I 

Provision  is  then  made  regarding  the 
liability  of  goods  taken  in  execution  undo* 
8  Anne,  c.  17.  Landlords  mav  daim  rents 
in  arrear  for  a  limited  period,  and  bailifi 
making  levies  may  distrain  for  rent  and 
costs,  (s.  107.) 

No  execution  can  be  stayed  b^  writ  of 
error,  (s.  108.)  But  the  executkn  k  to 
be  superseded  on  payment  of  the  dd>t  and 
costs,  (s.  109,)  and  the  debtor,  on  such 
payment,  is  to  be  discharged,  (s.  110.) 

Suits  may  be  settled  by  arbitratiaa, 
(8.77.) 

PROCBBDINOS  IN  CASE  OP  FRAUD* 

Parties  having  obtained  an  unsatisfied 
judgment  may  obtain  a  summons  on  a 
charge  of  fraud  against  the  defendant  in 
contracting  the  debt,  his  means  and  ex* 
pectation  of  payment,  &c.,  (s,  98,)  with 
power  to  the  court  to  commit,  (s.  99,)  and 
I  to  rescind  or  alter  the  order,  (s.  100.) 

Power  is  also  given  to  the  court  to  ex- 
!  amine  and  commit  at  the  hearing  of  the 
I  cause,  (s.  101 .)  And  the  mode  of  iasning 
and  executing  warrants  of  commitment  is 
prescribed,  (s.  102);  but  it  is  proTided 
that  imprisonment  shall  not  operate  as  a 
satisfaction  for  the  debt,  &c«,  (s.  103.) 


PBOCBEOINGS  IN  CHANCBRY. 

By  the  22nd  section  it  is  provided,  that 
the  judges  and  otlier  officers  to  be  ap- 
pointed under  this  act  shall  be  authorized 
to  perform  all  such  duties  relating  to  any 
causes  or  matters  depending  in  Chancery 
as  the  Lord  Chancelkir  may  direct,  and 
shall  be  entitled  to  receive  the  sane  fees 
as  are  now  payable  in  respect  thereof,  to 
be  accounted  for  and  applied  as  ^  other 
fees  authorized  by  this  act. 

RBPLBVIN. 

Actions  of  renleviA  may  be  broitght 
without  writ  in  ttiia  couiti  (••  119) ;  and 
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in  Buch  actions  plaints  may  be  entered, 
(s.  120.)  But  actions  of  replevin  may  be 
removed^  if  the  amount  exceed]  20/.  or  the 
title  be  in  question,  (s.  121.) 

POSSESSION  OF  SMALL  TBNBMBNTS. 

Possession  of  small  tenements  may  be 
recovered  by  plaint  in  the  County  Court ; 
and  if  the  tenant  neglect  to  appear^  or  re- 
fuse to  give  possession,  the  judge  may,  on 
proof  of  service  of  summons,  issue  a  war- 
rant to  enforce  the  same,  (s.  122.) 

The  manner  in  which  such  summons 
shall  be  served  is  prescribed,  (s*  123.) 
And  It  is  declared  that  the  judges,  clerks, 
bailifi,  or  other  officers,  shsJl  not  be  liable 
to  actions  on  account  of  proceedings  so 
taken,  (9.  124.) 

Where  the  landlord  has  a  lawful  title,  he 
shall  not  be  deemed  a  trespasser  by  reason 
of  irregularity,  (s.  125.)  Execution  of 
warrant  of  possession  may  be  stayed, 
(s.  126,)  and  the  proceedings  on  the 
Bond  lor  staying  warrant  of  possession  are 
stated  in  s.  127. 
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counts,  when  audited,  are  to  be  sent  to  the 
treasury,  (s.  47.) 

The  suitors'  money,  if  unclaimed  in  six 
yearsp  to  be  ^plied  as  part  of  the  general 
fund  of  the  court,  (s.  112.) 

COURT  HOUSBS,  OFFICBS,  AND  t»RISONS. 

The  treasurers,  with  the  approval  of  the 
Secretary  of  State,  to  provide  court-houses, 
offices,  &c.,  (s.  48) ;  and  where  the  com- 
mon gaols  are  inconvenient,  prisons  be* 
longing  to  courts  under  the  acts  cited  in 
schedules  (A)  and  (B)  may  be  used,  ac- 
cording ta  the  provisions  of  5  &  6  Vict.  c. 
98,  (s.  49.) 

Powers  for  purchasing  land,  (s.  50.) 
And  the  treasurer  is  empowered  to  borrow 
money  for  the  purposes  of  this  act,  (s.  51.) 
A  general  fund  to  be  raised  for  paying  off 
money  borrowed,  (s.  62.)  The  property 
of  the  courts  in  schedule  (A)  and  (B)  is  to 
vest  in  the  treasurer  of  the  County  Court, 
(s.  5S^) ;  and  provision  is  made  for  out- 
standing liabilities,  (s.  54.) 


FBBS,  SALARIES,  COMPENSATIONS,  AND 
ACCOUNTS. 

Fees  to  be  taken  according  to  schedule 
(D),  and  tables  to  be  exhibited  in  con- 
spicuous places.  The  amount  of  the  fees 
may  be  reduced.  Appropriation  of  surplus 
fees, (s.  87.) 

Compensation  is  to  be  made  to  persons 
whose  rights  or  emoluments  will  be  di- 
mmished,  (s.38.) 

Officers  of  court  may  be  paid  by  salaries 
instead  of  fees.  If  court  abolished,  no  com- 
pensation allowed  except  to  the  holders  of 
office  in  the  courts  mentioned  in  schedule 
(A),  (s.  39.) 

The  amount  of  salaries  to  be  paid  under  | 
this  act  is  limited  as  follows :— 1200/.  to 
the  judge ;  600/.  to  the  clerk,  (excepting 
the  case  of  the  judges  and  clerks  of  the 
courts  in  .schedule  A,)  and  travelling  ex- 
penses, (s.  40  J 

The  fees  and  fines  to  be  accounted  for  to 
the  treasurer,  (s.41);  and  the  clerks*  ac- 
counts to  be  audited  and  settled  by  the 
treasurers,  (s.  42.) 

The  treasurer  of  the  court  is  to  render 
his  accounts  to  the  audit  board,  (s.  43) ; 
and  the  commissioners  of  the  treasury  are 
to  direct  how  the  balances  shall  be  applied, 
(5. 44.)  The  accounts  of  treasurer  to  be 
audited  under  powers  of  25  G.  3,  c.  52, 
(s.  45.) 

The  clerk  is  to  send  to  the  commissioners 
of  audit  an  account  of  all  sums  paid  by 
him  to  the  treasurer,  (s.46)  ;  and  the  ac- 


PENALTIES  AND  FINES. 

Power  of  committal  for  contempt  of  court 
is  given  by  the  113th  section;  and  a 
penalty  inflicted  for  assaulting  bailiffs,  or 
rescuing  goods  taken  in  execution,  (s.  1 14.) 
The  bailiffs  are  made  answerable  for 
escapes  and  neglect  to  levy  execution, 
(s.  115);  and  remedies  are  provided 
against,  and  penalties  inflicted  on,  bailiffs 
and  other  officers  for  misconduct,  (s.  1 16) ; 
and  on  officers  for  taking  fees  besides  those 
aI]owed«(s.  117.) 

The  mode  of  enforcing  fines  and  account* 
ing  for  them  is  enacted  by  s.  87. 

Penalties  and  costs  may  be  recovered 

i  before  a  justice,  and   levied  by  distress^ 

(s.  130.)    In  default  of  security,  offender 

may  be  detained  till  return  of  warrant  of 

distress,  U.  131.) 

In  default  of  sufficient  distress,  the 
offender  may  be  committed  to  gaol  not  ex- 
ceeding three  months,  (s.  132.)  Penalties 
not  otherwise  applied,  to  be  paid  into  the 
general  fund,  (s.  133.)  Justices  may  pro- 
ceed by  summons  in  the  recovery  of  penal- 
ties, (s.  134.)  Form  of  conviction,  (s.  135.) 
The  proceedings  are  not  to  be  invalid  for 
want  ofform,(s.  136.) 

Distress  is  not  to  be  deemed  unlawful  for 
want  of  form,  (s.  137.) 

AcUons  for  proceedings  in  execution  of 
the  act  are  limited  to  three  months, 
(s.  138) ;  and  in  case  the  damages  found 
are  not  more  than  20/.,  no  costs  shall  be 
awarded,  (s.  139.) 
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listers-at-law.  The  jurisdiction  of  the  Smifl 
Debts'  Courts  was  extended  by  tlU«  bill,  and 
though  the  suni»  involved  in  the  catses  broag^ 
under  their  jurisdiction  mi^ht  be  compantmlf 
small,  the  cases  might  involve  )effal  questions 
of  great  difficulty.  Now,  though  ne  (the  Ixwd 
Chancellor)  was  perfeetiy  ready  to  admit  the 
qualifications,  and  learning,  and  ability  of  many 
attorneys,  yet  undonbtedly  the  gensral  dowae 
of  education  of  that  class  of  the  legal  pro&ssiaB 
did  not  render  them  equally  qualified  With  gen- 
tlemen who  had  been  regularly  educated  for 
the  law  as  barristers,  to  act  as  judges  in  mattert 
involving  doctrine*  of  law.  The  noble  and 
learned  lord  then  propoeed  an  amendmcBt  to 
enable  sevwal  judges  of  ezisting  couita  far  tke 
recovery  of  small  debt»,  who  had  ptactMed  as 
conveyancers,  to  continue  their  chamber  pracp 
tice,  (but  not  to  practise  in  the  courte,)  in  the 
event  of  their  being  appointed  judges  of  the 
new  courts. 


FURTHER  DEBATE  ON  THE  SMALL 
DEBTS  BILL. 

Oif  tiie  2f  th  Attgnst  the  Earl  of  Sllenborough 
presented  a  petition  Arom  the  Incorporated  So- 
ciety of  Attorneys,  Solicitors,  and  others,  not 
being  barristers,  practising  in  the  courts  of  law 
and  equity, — representing  that  attorneys  were 
competent  to  perform  the  duties  of  judges 
under  the  Small  Debts  Bill,  and  praying  that 
the  Lord  Chancellor  might  be  empowered  to 
appoint  any  attomeys-at-law  judges  of  the 
Courts  to  be  established  under  that  bill. 
-  The  following  is  the  petition  :— 
.  '*  To  the  Right  Hon.  the  Lords  Spmtual  and 
Temporal  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  in  parliament  assembled. 

"The  humble  petition  of  the  Incorporated 
Society  of  Attorneys,  Solicitors,  Proctors, 
and  otners,  not  being  barristers,  practising 
in  the  Courts  of  Law  and  Equity  of  the 
United  Kingdom, 

"Sheweth,— That  verjr  late  in  the  present 
session  of  parliament,  a  bill  was  introduced  in 
your  right  hon.  house,  and  is  now  pending, 
entitled  •  An  Act  for  the  more  easy  Recovery 
of  Small  Debts  and  Demands  in  England.' 

"  That  it  is  intended  under  such  bill  to 
create  various  courts  for  the  purposes  thereof, 
and  to  vest  the  appointment  of  judges  of  such 
courts  in  the  Lord  Chancellor. 

"That  various  bills  have  from  time  to  time 
been  introduced  into  parliament  for  the  above  \  njany  of  them  are  held' by  attorneys  as  well  as 
purpose  previously  to  the  present  session  of  |  ijarristers.  The  present  act  only  allows  of 
parliament,  and  that  in  such  bOls  it  was  pro-.^j^g  appointment  of  attorneys,  in  cases*  whetfe 
posed  and  intended  the  judges  to  be  appointed  |  t^gy  already  hold  judgeships,  and  are  re-ap^ 
should  either  be  barristers-at-law  or  attorneys-  i  pointed  under  this  act  in  virtue  of  such  judge- 
•*^*^'      ,     ,    ,.,  ,.      .  .,    'ships.    Mr.  Waktey  has  failed  in  an  amend- 

"That,  by  the  bill  now  pending m  your  right  j  ^jgnt  to  the  present  act,  that  they  ahe^d  be 
hon.  house,  the  Lord  ChanceUor  is  so  restricted  I  admissible  to  judgeships  on  the  same  terms  as 
in  the  appointment  of  judges  as  to  be  prevented  I  barristers.  There  is  much  weight  in  the  ob- 
m  future  from  the  appointment  of  any  attorney- 1  jection    of  the    Attorney-Geiieral,   that    'the 


QUALIFICATION  OF  ATTORNEYS  AS 
JUDGES  OF  SMALL  DEBTS  COURTS. 

We  shall  shortly  have  occasion  aguatoadr 
vert  to  this  subject,  of  which  we  treated  in  a 
recent  article,  (p.  401;)  and  extmct  the  foUow- 
ing  from  a  morning  contemporary. 

"  Und  bk  the  present  Small  Debts  Act,  judge- 
ships of  Courts  of  Request  may  be  held,  and 


at-law,  however  well  qualified  to  be  a  judge  of 
any  court,  to  be  created  under  such  bill  in  case 
the  same  shall  pass  into  a  law. 

"  That  new  clauses  have  been  introduced  in 
nach  bill  in  the  other  honse  of  parliament,  and 
mrious  restrictions  in  the  jurisdiction  and 
powers  of  such  intended  courts,  and  of  the 
judges  to  be  appointed  under  such  bill. 

"  That  your  petitioners  humbly  represent  to 
your  right  hon.  house  that  many  attomeys-at- 
liiw  are  qualified  to  be  appointed  judges  under 
mxh  bill. 

"  Your  petitioners  humbly  pray  that  in  such 
bill  the  Lord  Chancellor  may  be  empowered  to 
appoint  any  attomevs-at-law  to  be  judges  in  the 
courts  to  be  created  thereunder  whom  his  lord- 
ship may  consider  duly  qualified  to  be  such 
judges." 

"file  Lord  Chancellor,  in  moving  the  con- 
sideration of  the  Commons' amendments  to  the 
Snndl  Debts  Bill,  observed,  that  several  amend- 
nieiita,  not  affecting  the  general  principle  of  the 
haU»  had  been  introduced  in  tlM  other  house. 
There  is  one  clause  to  which  he  wished  to  call 
th«r    lordships'  attention.     That    clause  re* 


Darristers'  line  of  practice  qualified  him  for 
judicial  functions  better  than  the  attorttcj^ 
The  attorney  has  directed  his  attention  to  de- 
tails and  the  getting  up  of  eases,  wlnle  tl» 
barrister  apphed  to  these  cases  the  genenl 
rules  of  law.'  Yet,  admitting  the  iPoght  of 
this  distinction,  we  cannot  but  think  it  unwise 
to  exclude  *  en  masse  *  a  whole  branch  of  the 
legal  profession.  Grant  that  there  are  !Hr  at- 
torneys likely  to  make  good  judges ;  gimnt  tH 
the  danger  arising  from  underhand  b^ncss- 
arrangements  for  fomenting  litigation  and  ra- 
creasing  fees ;  why  should  the  Lord  ChanceEor 
be  forbidden  to  appoint  the  '  fit  thotigh  few' 
among  attorneys  in  cases  where  no  such  daiger 
need  be  apprehended.  Such  distinctions  keep 
up  many  unworthy  prejudices,  and  draw  ah 
artificial  line  of  demarcation,  where  for  ail  good 
purposes,  the  real  one  is  marked  enoujlh.  Ob 
this  point  Mr.  Henley  spoke  sensibly,  whm  he 
suggested  that  the  Lord  Chancellor  s1io«ld  be 
perfectly  unfettered  in  his  appointmrat  of 
judges.  Public  opinicA  is  a  sale  and  sdficient 
check  on  abuse  of  patronage  in  courts  ao  popu- 


.SSLlT^oTifi  *S"*^^^^^  .^^'^^  ^^i  larandopenastheSmallDebtsCoDtl* 

•tncted  the  quahfication  of  the  futare  judges  of  hfi^  «_nrf;&,  mWc  A^  ^»  l«««  - 
the  courts  to  be  created  under  the  baitibar-'^-  -Dtttly  Nsua,  J^.^^,  Ili4fi. 
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fill  for  her  MaJMt)r,  with  the  adnoftdf  liarpinv)^ 
council,  from  time  to  time  to  <HPder  that  th» 
act  shidl  be  pat  in  f<»t3e  in  such  county  oi* 
counties  as  to  her  Majesty,  with  the  aavtofr 
aioreeaid,  from  time  to  time  sbidl  seem  fit ;  and 
this  act  shall  extend  to  those  couotiee  coneem* 
ing  which  any  such  order  shall  have  been 
made,  and  not  otherwise  or  elsewhere :  Pro- 
vided always*  that  no  court  shall  be  established 
under  this  act  in  the  city  of  London. 

2.  Ctmmties  to  be  dimdedinto  distriet8»—And 
be  it  enacted^  That  it  shall  be  lawful  for  her 
Majesty,  with  the  advice  aforesaid,  to  divide 
the  whole  or  part  of  any  such  county,  including 
all  counties  of  cities  and  counties  of  towns* 
cities,  boroughs,  towns*  ports,  and  plaoee* 
liberties  and  franchises  therein  contained,  or 
thereunto  adjoining,  into  districts,  and  to  order 
that  the  county  court  shall  be  holden  for  the 
recovery  of  cbbts  or  demands  under  this  act  in 


SHALL   DEBTS  ACT. 

{►frlOViOT.  C.95. 

An  Act  for  the  more  easy  Recovery  of  Small 
Debts  and  Demands  in  England.    [August 
'  28,  1846.] 

1.  Her  Majesty  may  order  this  act  to  be  put 
in  execution. — ^Whereas  sundry  acts  of  parlia- 
ment have  been  passed  from  time  to  time  for 
tlie  more  easy  and  speedy  recovery  of  small 
debts  within  certain  towns,  parishes,  and  places 
in  Enghmd :  And  whereas  oy  an  act  passed  in 
1ft»  7  &  8  Vict,  c  96,  intituled  ''  An  Act  to 
amend  the  Laws  of  Insolvency,  Bankruptcy, 

and  Execution,"  arrest  upon  final  process  m  ^  

actions'6f  debt  not  exceeding  20/.  was  abolished,  each  of  such  districts,  and  from  time  to  time  to 
«aDeept  a»  to  certain  cases  of  fraud  and  other  alter  such  districts  as  to  her  Majesty,  with  the  ad«> 
miscondnet  of  the  debtors  therein  mentioned :  vice  aforesaid,  shall  seem  fit,  and  to  order  from 
And  ^^Mreas  by  an  act  passed  in  the  8  &  9  time  to  time  that  the  number  of  districts  in  and 
Vict  c.  127,  intitled  "  An  Act  for  the  better  for  which  the  court  shall  be  holden  shall  be  in* 
securing  the  Payment  of  Small  Debts,"  further  i  creased  until  the  whole  of  such  coimty  shall  be 
nmedies  were  given  to  judgment  creditors,  in  within  the  provisions  of  this  act,  and  with  the 
leepect  to  debts  not  exceeding  20/.,  for  the  dis- 1  advice  aforesaid  to  alter  the  place  of  holding 
ODvery  of  iht  property  of  debtors,  and  punish-  '  any  such  court,  or  to  order  that  the  holding  of 
meat  of  frauds  committed  by  them :  And  where- ,  any  such  court  be  discontinued,  or  to  consoli* 
as  by  the  la8t«-mentioned  act  her  Mejesty  is  en- '  date  any  two  or  more  of  such  districts,  and 

abled,  with  the  advice  of  her  privy  council,  to   '         '       ""  "* '""-  "^-^ '"'-" ^— i''  ♦- 

extend  the  jiuisdiction  of  certain  courts  of 
requests  and  other  courts  for  the  recovery  of 
small  debts  to  all  debts  and  demands,  and  all 
damagfls  arising  out  of  any  express  or  implied 
agreement,  not  exceeding  20/.,  and  also  to  en- 
luge,  and  in  certain  cases  to  contract  the  dis* 
trict  of  such  courts,  and  make  certain  other 
iterations  in  the  practice  of  such  courts  in 


from  time  to  time,  with  the  advice  aforesaid,  to 
declare  by  what  name  and  in  what  towns,  and 
places  the  county  court  shall  be  holden  in  each 
district:  and  if  it  shall  appear  to  her  Majesty 
that  any  part  of  any  county,  liberty,  city, 
borough,  or  district  may  conveniently  be  d©. 
Glared  within  the  jurisdiction  of  the  county 
court  of  an  adjoining  county,  it  shall  be  lawful 

, ^ for  her  Mi^esty,  with  the  advice  aforesaid,  to 

manner  in  the  now-reciting  act  mentioned ;  and  order  that  such  part  shall  be  taken  to  be  within 
it  is  expedient  that  the  provisions  of  such  acts  |  the  jurisdiction  of  the  county  court  holden  for 
diould  be  amended,  and  that  one  rule  and'  the  purposes  of  this  act  for  such  adjoining 
manner  of  proceeding  for  the  recovery  of  small  county  in  and  for  such  district  as  her  Majesty 
ddbts  and  demands  should  prevail  throughout  I  shall  order*  in  like  manner  as  if  it  were  part  of 
"^  '    And  whereas  the  County  Court  is  a!  such  adjoining  county. 


^  of  ancient  jurisdiction  having  cognizance 
of  all  pleas  of  personal  actions  to  any  amount 
hj  virtue  of  a  writ  of  justicies  issued  in  that  be- 
half:  And  whereas  the  proceedings  in  the 
County  Court  are  dilatory  and  expensive,  and 
it  is  expedient  to  alter  and  regulate  the  man- 


3.  Courts  held  under  this  act  to  have  the  i 
jurisdiction  as  county  courts,  and  to  be  courts 
of  record.— And  be  it  enacted.  That  every  court 
to  be  holden  under  this  act  shall  have  all  the 
jurisdiction  and  powers  of  the  county  court  for 
the  recovery  of  debts  and  demands,  as  altered 


ner  of  proceeding  in  the  said  courts  for  the  re-'  by  this  act,  throughout  the  whole  district  for 


covery  of  small  debts  and  demands*  and  that 
the  courts  establiriied  under  the  recited  acts  of 
pnrlianient,  or  such  of  them  as  ought  to  be 
continued^  should  be  holden  after  the  passing 
of  this  act  as  branches  of  the  County  Court 
under  dke  provisions  of  this  act*  and  that  power 
should  he  given  to  her  Majesty  to  efifect  these 
changeK  at  such  times  and  in  such  manner  as 
may  Be  deemed  expedient  by  her  Majesty,  with 
the  advice  of  her  privy  council:  Be  it  en- 
acted by  the  Queen's  most  excellent  Maiesty, 
byan^  with  the  advice  and  consent  of  the 
Lords  spiritual  and  temporal*  and  Commons, 
IB  tiiistpieBent  psrliamsnt  assembled,  and  by 
^is  MflMty  flf  JtherHnie,  That  it^ shall  be  kw- 


which  it  is  holden,  and  there  shall  be  a  judge 
for  each  district  to  be  created  under  this  act* 
and  the  county  court  may  be  holden  simuL* 
taneottsly  in  all  or  any  of  such  districts ;  aoid 
every  court  holden  under  this  act  shall  be  a 
court  of  record. 

4.  Preserving  the  jurisdictionof  county  courts, 
—And  be  it  enacted,  That  for  all  ourposcs, 
except  those  whieh  shaU  be  within  the  juris* 
diction  of  the  courts  holden  under  this  set*  thn 
county  court  shall  be  holden  as  if  this  act  had 
not  been  passed;  and  all  proceedings  cottr 
menced  in  the  county  court  of  sny  county  be^ 
fore  the  time  when  any  court  shidl  be  hMm 
ottder  this«ct  in  suoh^county  may  be  eentioiie^^ 


AM 
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exaeated,  and  enforced  against  all  pereons 
liable  thereunto,  in  the  same  manner  as  if  they 
bad  been  commenced  under  the  authority  of 
this  act. 

6.  Her  MajeHy  may  order  any  court  under 
aett  in  schedules  (A,)  and  (B.)  to  he  held  as  a 
tomuty  court,  and  may  assian  a  district  to  the 
same.— 'And  be  it  enacted.  That  it  shidl  be  lavtr- 
lul  for  her  Maiesty,  with  the  adyice  of  her  privy 
council,  to  oraer  that  any  court  holden  for  the 
recovery  of  small  debts  or  demands  within  the 
piovisions  of  anv  act  cited  in  either  of  the 
aefaedules  annexed  toliiB  «ct,  and  marked  (A.) 
and  (B.)  respectiv^,  shall  be  holden  as  a 
county  court ;  and  it  shall  be  lawful  for  her 
Majesty,  with  the  advice  aforesaid,  to  assign  a 
district  to  every  such  court,  either  greater  or 
less  than  the  district  in  which  the  court  holden 
under  the  provisions  of  any  such  act  now  has 
jurisdiction,  and  to  alter  the  place  of  holding 
any  such  court,  or  to  order  that  any  such  court 
be  abolished ;  and  every  such  court  shall  con- 
tinue to  be  holden  under  the  act  according  to 
which  it  is  now  constituted  or  regulated  until 
the  time  mentioned  in  any  such  order  which 
shall  be  made  with  reference  to  such  court ; 
and  from  and  after  the. time  mentioned  in  any 
such  order  the  act  or  acts  under  which  such 
court  is  now  constituted,  so  far  as  the  same  re- 
late to  the  establishment  or  jurisdiction  or 
practice  of  a  court  for  the  recovery  of  small 
debts  or  demands,  shall  be  repealed,  but  not 
so  as  to  revive  any  act  thereby  repealed ;  and 
•uch  court  so  ordered  to  be  holden  as  a  county 
court  shall  thenceforth  be  holden  as  a  county 
court  under  this  act,  and  in  all  respects  as  if 
it  had  been  originally  constituted  under  the 
provisions  of  this  act 

6.  When  a  court  shall  be  established  under 
this  act,  recited  acts  and  all  other  acts  affecting 
its  jurisdiction^  repealed.—And  be  it  enacted. 
That  as  soon  as  a  court  shall  have  been  estab- 
lished in  any  district  under  this  act,  and  also 
at  the  time  mentioned  in  any  such  order  which 
shall  have  been  made  as  aforesaid  for  holding 
any  of  the  courts  mentioned  in  either  of  the 
said  schedules  as  a  county  court  under  this  act, 
the  several  provisions  and  enactments  of  the  said 
acts  of  parhament  of  the  /  &  8  and  8  &  9  Vict, 
and  of  every  other  act  of  parliament  hereunto- 
fore  passed,  so  far  as  the  same  respectively  relate 
to  or  affect  the  jurisdiction  and  practice  of  the 
court  so  established  or  ordered  to  be  holden  as 
a  county  court,  or  give  jurisdiction  to  any 
TOurt,  or  to  any  commissioner  of  the  Court  of 
BMikruptcy,  with  respect  to  judgments  or 
orders  obtained  in  the  court  so  established  or 
ordered  to  be  holden  as  a  county  court,  shall 
ba  repealed. 

7.  Proceedings  under  form^  acts  to  be  valid. 
— Provided  always,  and  be  it  enacted.  That  all 
proceedings  in  execution  of  the  said  acts  or  any 
of  them  coinmenced  before  the  passing  of  this 
act,  or  before  the  days  severally  appomted  for 
the  alteration  of  the  constitution  of  the  said 
courts,  shall  be  as  valid  to  all  intents  and  pur- 
poses  as  if  this  act  had  not  been  passed,  or  as 
tf  tlifi  said  courts  had  not  been  altered,  and 


may  be  continued, 

against  all  persons  liable  thereto  in  the  i 
manner  as  if  they  had  been  commenced  under 
the  authority  of  this  act. 

8.  Orders  in  cauncU  to  be  published  m  tkt 
London  Gare#fe.— And  be  it  enacted.  That  any 
order  in  council  made  for  the  purposes  of  ikoi 
act  shall  be  published  in  the  London  Gasette; 
and  notice  Of  the  intention  of  her  Miyeatjto 
take  into  consideration  the  propriety  of  mai- 
ing  any  such  order  shall  be  published  in  the 
London  Gazette  one  calendar  month  at  least 
before  any  such  order  shall  be  made. 

9.  Appointment  and  quaUJicaiiou  of  juign. 
Proffiso  as  to  attorneys  acting  as  judges  wAr 
acts  cited  in  schedules  (A,)  and  (B.)  — And 
be  it  enacted.  That  the  Lord  ChanceUor  shall 
appoint  as  many  fit  peirsons  as  are  needed 
to  be  judges  of  the  county  court  under  diis 
act,  each  of  whom  shall  oe  a  barrister-at-law 
who  shall  be  of  seven  years'  standing,  or  who 
shall  have  practised  as  a  barrister  and  special 
pleader  for  at  least  seven  vears,  or  a  barrister 
or  attomey-at-law  who,  unaer  the  porinooB  of 
any  of  the  acts  cited  in  the  said  scnedoles  (A.) 
and  (B.),  or  under  the  provisions  of  either  of  the 
saidactsof  the7  &8  and8  &  9  Vict.,  shall  have 
been  nominated  or  appointed  to  presidelaorhdd 
any  court  constituted  or  held  under  any  of  the 
acts  cited  in  either  of  the  said  schedules  (A.) 
and  (B.),  whether  by  the  title  of  judge  or  har- 
rister,  or  county  cleric,  assessor,  or  steward,  or 
deputy  steward,  or  by  any  other  title  or  «t^ 
whatsoever,  or  a  person  filling  the  office  of 
judge  of  the  county  court,  or  county  ckrit,  in 
the  same  county,  at  the  time  of  the  passing  of 
this  act ;  Provided  always,  that  every  attorney* 
at-law  who  shall  be  appointed  a  judge  of  the 
county  court  under  this  act,  and  who  shall  be 
the  partner  of  any  other  attomey-at-law,  sball, 
withm  twelve  csdendar  months  next  after  cnte» 
ing  on  the  said  office  of  judge  of  the  county 


court,  dissolve  such  partnership  or  vacate  the 
said  office  of  judffe,  and  shall  not  during  his 
continuance  as  such  judge  enter  into  any  nev 
partnership ;  and  that  no  attomey-at-law  who 
shall  be  appointed  a  jud^  of  any  coun^  coort 
under  this  act  shall  be,  either  byhimsell  orldf 
partner  employed  or  act  as  town  derk,  or  ckrk 
of  the  peace  of  any  county,  city,  or  boroflih, 
or  as  clerk  to  any  bench  of  justices,  or  as  em 
or  secretary  to  any  board  of  guardians  or  go- 
vernors or  directors  of  the  poor,  or  of  any  vestry 
or  local  or  parochial  boara  of  trustees  or  com- 
missioners, or  of  any  public  company  or  corpo- 
ration whatsoever,  or  directly  or  mdire^  con- 
cerned as  attorney  or  agent  for  any  party  is 
any  court  regulated  by  this  act,  or,  after  tiie 
expiration  of  the  said  term  of  twelve  c^dv 
months,  in  any  other  court  of  law  or  equity. 

10.  Judges  at  present  actina  in  the  eomrttof 
Bath,  Bristol,  Lwerpool,  ana  Mandtsster  enti- 
tied  to  the  first  appointment  under  this  act  for 
those  places. — Ann  whereas,  under*  the  prori- 
sions  of  the  several  acts  dted  iu  the  scbedok 
marked  (A.)  annexed  to  this  act,  berristera 
have  been  appointed  and  now  act  as  salaried 
coounissioner  or  as  asaeaSor  or  Miiitwit  to  die 
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romaittsioiien  appointed  to  hold  the  several 
courts  of  request  coostitiited  or  ref(ulatad  by 
the  said  several  acts  in  the  cities  of  Bath  and 
Bristol^  and  in  the  boroughs  of  Liverpool  and 
Manchester ;  be  it  enacted.  That  when  any  or- 
der  shall  be  made  for  holding  a  court  under 
this  act  wiUiin  the  said  cities  and  boroughs 
remctively^difltricts  shall  be  constituted  which 
shall  comprise  at  least  the  whole  of  the  ^aid 
dties  and  boroughs  respectively,  and  every 
such  barrister  who  shall  have  been  on  the  first 
day  of  Jane  in  this  year  the  saladed  commis- 
sionsr  or  assessor  or  assistant  to  the  commis- 
sioners appointed  to  hold  the  said  several 
.courts  of  request,  and  who  shall  continue  to 
hold  the  same  office  at  the  time  when  such 
order  as  last  aforesaid  shall  be  made  respecting 
their  city  or  borough  respectively,  shall  be  en- 
titled to  be  iqipomted  the  first  judge  under 
this  act  of  the  court  to  be  holden  in  and  for  the 
said  cities  and  boroughs  respectively. 

11.  Stewards  qf  the  manors  qf  Shefield  and 
EecUsaU  e^powted  under  4S  G.  3,  c.  103,  to 
he  the  first  judges  under  this  act  for  those  dis- 
tricts,— ^Ana  whereas  an  act  was  passed  in  the 
48  G,  3,  c.  103,  intituled,  '*  An  Act  for  regu- 
lating the  Proceedings  in  the  Courts  Baron  of 
the  Manors  of  Sheffield  and  Ecclesall  in  the 
County  of  York,'*    under  the    provisions  of 
which  act  John  Parker,  Esq.  has  been  ap- 
t)ointed  and  is  steward  of  the  manor  of  Shef- 
6eld,  and  Daniel  Maude,  Esq.  has  been  ap- 
pointed and  is  steward  of  the  manor  of  Eccle- 
sall;  be  it  enacted.  That  if  the  said  John 
Parker  shall  continue  steward  of  the  manor  of 
Sheffield  when  any  order  shall  be  made  for 
holding  a  court  unaer  this  act  within  the  liberty 
of  Hal&mshire,  a  district  shall  be  constituted 
which  shall  comprise  at  least  the  whole  liberty 
of  Hallamshire»  except  the  hamlet  or  bierlow 
of  Ecclesall;   and  if  the  said  Daniel  Maude 
shaU  continue  steward  of  the  manor  of  Eccle- 
sall when  any  order  shall  be  made  for  holding 
a  court  under  this  act  in  the  roanoc  of  Eccle- 
sall, another  district  shall  be  constituted  under 
the  provisions  of  this  act,  which  shall  comprise 
at  least  the  whole  hamlet  or  bierlow  of  Eccle- 
sall; and  in  such  cases  respectively  the  said 
John  Parker  shall  be  entitled  to  be  appointed 
the  first  judge  under  this  act  of  the  court  to  be 
holden  in  the  district  comprising  the  liberty  of 
Hallamshire,  except  the  bierlow  of  Ecclesall, 
and  the  said  Daniel  Maude  shall  be  entitled 
to  be  appointed  the  first  judg^e   under   this 
act  of  the  court  to  be  holden  in  the  district 
comprising  the   bierlow   of   Ecclesall;    and 
the  districts  of  the  said   two   courts    shall 
not  be  reduced  within  the  said  limite  respeo- 
tivelv,  so  long  as  the  said  John  Parker  and 
Dani^    Maude   respectively    shall    continue 
judges  of  the  said  courts;   and  the  present 
deputv  stewards  of  the  said  two  courts  baron 
shall  De  entitled  to  be  appointed  the  first  clerks 
of  the  said  two  courto  respectively,  or  in  case 
ol  tibe  eonsoUdation  of  the  said  two  courts,  to 
act  jointly  as  clerks  of  the  consolidated  court. 


made  by  order  of  court,  with  reference  to  the 
duties  and  emoluments  of  their  offices  in  the 
said  two  courts,  before  such  consolidation,  m 
case  of  difference  between  them ;  and  the  said 
John  Parker  and  Daniel  Maude  shall  have  the 
same  privilege  of  holding  the  said-^urto  b7 
deputy  which  they  now  hm^  oL  hm^tng  the 
said  courts  baron  by  deftity,  provided  only 
that  the  appointment  of  tf^ery  such  deputy  shall 
be  subject  to  the  approval  of  one  of  her  Ma* 
jestv's  principal  secretaries  of  state;  and  the 
saia  John  Parker  and  Daniel  Maude  shall  hold 
the  said  courts  in  all  other  respects  according 
to  the  provisions  of  this  act. 

12.    The  present  county  clerk  of  Middlesex 
appointed  under  a3  G.  2,  c.  33,  to  be  the  first 
judge  under  this  act,  and  may  continue  to  ap- 
point a  deputy,  subject  to  approval  qf  secretary 
of  state.     Present  registrmt  to  be  the  first  clerk* 
— And  whereas  the  county  court  of  Middlesex 
is  regulated  under  the  provisions  of  an  act 
passed  in  the  23.  G.  2,  c  33,  intituled,  "  An 
Act  for  preventing  Dehiya^agl  Expenses  in  the 
Proceedings  in  the  CountfCtar^of  Middlesex, 
and  for  the  more  easy  and  spndfy  recovery  of 
Small  Debte  in  the  said  Coun^  Court,"  under 
which  the  county  derk  is  empowered  to  ap- 
point a  deputy  to  act  for  him  in  his  said  office 
of  county  clerk  :  And  whereas  the  said. county 
of  Middlesex  within  the  jurisdiction  of  the  said 
court  is  so  populous  that  it  will  be  expedient 
that  several  districte  should    be    constituted 
therein  under  this  act ;  be  it  enacted.  That  if 
the  present  county  clerk  of  Middlesex  shall 
continue  county  clerk  of  Middlesex  when  any 
order  shall  be  made  for  holding  a  court  under 
this  act  within  the  jurisdiction  or  the  said  court, 
he  shall  be  entitled  to  be  appointed  the  first 
judge  under  this  act  of  such  of  the  said  districts 
as  he  shall  select,  and  shall  hold  the  said  court 
in  all  respecte  according  to  the  provisions  of 
this  act,   except   that  he  shall  be  removable 
from  the  said  office  of  judge  only  in  the  same 
manner  as  he  is  now  by  law  removable  from 
the  office  of  county  clerk,  and  that  he  shall 
have  power  to  hold  the  court  W  his  present 
deputy,  and  on  vacancy  of  the  office  of  deputy 
to  appoint  a  deputv  to  hold  the  said  court  for 
him,  provided  sucn  deputy  be  a  barrister  of 
not  less  than  three  years'  standing,  and  shall  be 
approved  by  one  of  her    Majesty's  principal 
secretaries  of  state;  and  the  present  registrar 
of  the  said  county  court  shall  be  entitled  to  be 
the  first  clerk  of  the  court  holden  in  the  district 
so  selected  by  the  county  clerk ;  and  all  suits 
and  proceedmgs    commenced  in  the  county 
court  of  Middlesex  before  the  division  of  th© 
said  county  into  districte  shall  be  continued, 
and  may  be  executed  and  enforced,  as  if  thw 
had  commenced  under  this  act  before  the  said 
county  clerk  in  the  district  so  selected  by 
Him.  .     ,     ,      _ 

13.  Provisions  for  certath  lords  of  manors 
haviM  rights  qf  appointment  under  the  acts  here- 
by  repeoW.— And  be  it  enacted,  That  whenew 
any  order  shall  be  made  for  holding  a  court 


under  such  reirulations  as  to  the  division  of  under  this  act  within  the  several  towns  men- 
cmSnmentsof  thoofficeasshaUbe|tioned  in  the  first  column  of  the  schidule 


dntieftaiid( 
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marked  (C.)  annexed  to  this  act,  then,  upon 
die  next  vacancy  which  shall  happen  after  the 
'  yg  oi  this  act  m  the  «cveral  offices  men- 
\m  the  second  cohmm  of  the  said  sche- 


^hmp. 
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standing,  or  who  shall  ¥wre  mctiwd  i 
rister  and  special  pleader  l«r  aft  lea 
years,  or  who  shall  have  been  the  cou^  < 
of  the  same  county  il  the  time  of  ^  ^ 
of  this  act;  and  every  attch  appomtip^J 
be  made  by  the  Lord  Chaiiceltor,  or,  ^'^••^tte 
whole  of  the  district  is  vnAm  tbc  ^^« 
Lancaster,  by  the  chaaeellar  dC  the  Dmfty  et 
LmcMter. 

17.  Judges  nof  «o  pratHm  at 
their  dufriett,  tweept  m  eert&m 
be  it  enacted.  That  no  mdge  ap^p 
this  act  shall  daring  his  cotttBiancea^ 
indbe  practise  as  a  MrriflSer  within  the  mm 
for wtech  his  ceiHt  is  holdM  imder^art. 
exeept  those  barristers  ahf«ady  ^fpoiai^ J» 
pMide  in  or  h<dd  the  said  vonita  m  B^ 
Bristol,  Lhretpool,  ManLliwisr,  Sheffiokd,  Bo- 
desall,  and  Middlesex,  and  ^ 
chambers  as  conve^FaaciBg  ^ 
continue  such  pfaetiee« 

18.  Judoes  of  ike  mmUf  emri  rtmmmbk/or 
MoMify.  frc.— Andbe  iteBSOtod,  ThatitjiiB 
be  hwrfal  for  the  said  Lord  OuneAor,  m^ 
where  the  whole  of  Hm  distnel 
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dule  (C.)  in  conjunction  with  such  courts,  the 
Several  lords  for  the  time  being  of  the  manors 
and  yberties  men^oned  in  the  third  column  of 
ihe  said  schedule  (C.)  in  conjunction  with  the 
said  courts  shall  be  entitled  to  appoint  persons, 
properly  qualified  according  to  the  provisions 
of  this  act,  tb  fill  the  sadd  oflices  respectively, 
subject  nevertheless  in  each  case  to  the  ap- 
proval of  one  of  her  Majesty's  principal  secre- 
taries of  state. 

14.  Lords  of  manors,  ^.  may  surremder 
courts,  with  consent  of  persons  interested,— -AMd 
1>e  it  enacted.  That  it  shaO  be  lawful  for  the 
lord  of  any  hundred,  or  of  any  honor,  manor, 
or  liberty,  having  any  court  m  right  thereof 
in  which  debts  or  demands  may  be  recovered, 
to  surrender  to  her  Majesty  the  right  of  hold- 
ing such  court  (for  any  such  purpose,  with  the 

consent  of  any  stewaru  or  oliher  officer,  if  any, 

having  a  freehold  office  in  sufch  court,)  or  uj 

thd  next  vacancy  in  any  such  freehold  office;  — -         ^  a- 

and  from  and  after  such  surrender  such  court  Duchy  of  Lancaster,  y lyf  qmiceiwr  m  urn 

Shalt  be  discontinued,  and  the  right  of  holding 

such  court  shall  cease,  and  all  proceeditws 

commenced  in  such  courts  xninr  thereafter  be 

continued,  and  shall  be  enforced  and  executed, 

as  if  they  had  been  commenced  under  the 

authority  of  this  act  in  a  county  court  holden 

for  the  district  in  which  the  cause  of  action 

arose ;  but  no  peraon  shall  be  entitled  to  claim 

any  compensation  under  this  act  by  reason  of 

any  such  surrender :  Provided  always,  that  the 

mirrender  of  the  right  of  holding  any  such 

court  for  the  recovery  of  debts  and  demands 

than  not  be  deemed  to  infer  the  surrender  or 

loss  of  any  other  franchise  incident  to  the  lord- 
ship of  such  hundred,  honor,  manor,  or  liberty, 

ana  that  the  court  thereof  may  be  holden  for 

tSl  other  purposes,  if  any,  inadent  thereunto, 

as  liow  by  law  it  may. 

16.  Ajmoiwtmenis  of  judges  who  haioe  pre- 

tHouskf  officiated  in  any  county  court,  not  suhfect 

fo  5  ^  6  Vict,  c.  122. — ^And  be  it  declared  and 

enacted.  That  the  appointment  of  any  person 

who  at  the  passing  of  this  act  shall  by  any  of 

the  titles  herein-before  specified  preside  in  or 

hold  any  court  constitute  or  had  under  any 

of  the  acts  cited  in  either  of  the  said  schedules 

(A.)  and  (B.),  to  be  the  judg^  of  any  county 

court,  shall  not  be  deemed  an  appointment  to 

hold  a  public  ofiice  or  employment  within  the 

•meaniuff  of  an  act  passed  in  the  5  and  6  Vict. 

C.  122,  Intituled,  "An  Act  for  the  Amendment 

of  the  Law  of  Bankruptcy,"  so  as  to  deprive 

him  of  any  compensation  to  which  he  may  be 

sntitled  under  the  said  act. 

16.  For  supplying  vacancies  among  thejudoes 

"^  the  wunty  court, — And  be  it  enacted,  Tnat 

time  to  time  when  any  judge  appointed 

under  this  act  shall  die,  or  ht  removed,  and 

the  district  for  widch  he  was  appointed  shaU 

not  be  consolidated  with  any  other  district, 

another  judge  shall  be  appointed.  Who  sfaiffl  be. 

atatlster  at  kiw  who  shalt  be  of  seven  ye«i«i«>  appointed,  during  *llw  •Iom  for 


said  Duchy,  if  he  shidl  4Mc  fit,  to  i 
ina^lity  or  misbehaviosr  any  ei 
already  appointed  or  hefeaftsr  to  be  \ 

19.  Districts  of  judges  mmg  ^  € 
Provided  riways,  and  be  it  pnaetod, 
shall  be  lawful  for  the  Lond^  C 
Chancellor  of  the  said  Dodiy,  ^^ 
severs!  jurisdictions,  to  remove  any  juige  ksm 
any  district  to  winch  he  einll  have  beta  -sf- 
pointed,  for  the  purpoee  of  appoiatiiig  him  to 
any  other  district  in  which  the  salaiytif  mm 
judge  shall  not  be  lesodHoi  m  tfaedsMiet  frem 
which  he  shall  be  so  remold. 

20.  As  to  the  appoMmemt  ef  a  dspt^  <»« 
yad^.— And  be  it  eimcted.  That  m  oMOof^ 
ness  or  unavoidable  sfcowice,  the  eanae  whaoef 
shall  be  entered  on  the  ttimitee  of  the-aaoit,  it 
shall  be  lawM  for  the  judge  appoinAod  tehoid 
any  court  under  tiiis  eet,  or,  in  eaee  of  the  iaa- 
bility  of  the  judge  to  make^ueh  appuiaUuenrj 
for  ttie  Lord  Chanedflor,  or,  mh&re  thcwfcahef 
the  district  is  within  the  Dudiy  of  ImiiasiHr, 
for  the  Chancdilor  of  the  Dodiy,  to 
some  other  person,  who  ehell  he  «  ittdfs  i 
pointed  under  this  act,  or  who  cftiftD  teveiis 
tised  as  a  barrister-sit-laiw  for  att  li 
years,  or  as  an  attorney  oioaoof  her  Majiwty^s 
superior  courts  of  comoMn  law  for  tea  fvmn, 
but  not  then  residing  or  practising  as  an  attar- 
ney  in  the  district  for  whinh  the  eenit  ii 
holden,  to  act  as  the  deputy  of  eueh  jadge 
during  such  ilfaiess  or  aaavoidal' 
and  itshaU  also  befaMrfal  for  the 
the  approval  of  the  sasd  Lord 
Ghancdlor  of  the  Dachy,  to  appoint  ai 
who  shall  be  a  judge  appontc 
or  who  shall  have  piactiaed  as  a  I 
law  for  at  least  three  yeafa,  to  act  for  klmfor 
any  time  ortimes  not  saeeedMg  in  the  aihefe 
two  calendar  months  in  any  oonee 
of  twelve  calendar  moaAhs;  sad 
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shall  be  so  appointed,  shall  have  all  the  powers 
and  privileges  and  perform  all  the  duties  of  the 
judgeior  whom  he  shall  ha^'e  been  so  appointed. 

21.  Judges  may  act  a$  justices  if  in  the  com- 
mission qf  the  peace — ^And  be  it  enacted.  That 
evenr  judge  of  the  county  court  whose  name 
shall  be  inserted  by  her  Msyjesty  in  an^  com- 
missioQ  of  the  peace  for  the  county,  riding,  or 
division  of  a  county  for  which  he  is  appomted 
judge  of  the  county  court  may  and  shall  act  in 
tLt  execution  of  the  office  of  justice  of  the 
peace  Xor  the  said  county,  riding,  or  division, 
although  he  may  not  have  such  qualification 
by  estate- or  interest  in  lands,  tenements,  and 
hereditaments,  as  is  re<]uired  by  law  in  the  case 
of  other  persons  being  justices  of  the  peace  for 
a  county,  provided  ihAt  he  be  not  disqualified 
by  law  to  act  as  a  justice  of  the  peace  for  any 
other  cause  or  upon  any  other  occasion  than  in 
lespect  of  the  want  of  such  an  estate  or  interest 
as  aforesaid. 

22.  Judges,  ^-c,  appointed  under  this  act  au- 
ikorized  to  perform  certain  duties  relating  to 
matters  depending  in  the  Court  of  Chancery.— 
And  be  it  enacted.  That  the  judges  add  other 
officers  to  be  appointed  under  this  act  shall  be 
authorised  and  required  to  perform  all  such 
duties  in  or  relating  to  any  causes  or  matters 
depeadkig  in  the  High  Court  of  Chancery,  or 
before^  any  judge  thereof,  or  before  the  Lord 
Chancellor  m  the  exercise  of  any  authority  be- 
loQIpiig  to  him,  necessary  or  proper  to  be  done 
in  their  respective  districts,  as  the  Lord  Chan- 
cellor shall  from  time  to  time  by  any  general 
order  direct,  and  for  this  purpose,  and  subject 
to  the  general  rules  and  orders  of  the  said 
CQurtp  shall  have  and  exercise  all  such  authori- 
ties a&  may  be  duly  exercised  by  the  commis- 
sioners or  other  officers  of  the  said  court  bv 
whom  such  duties  are  now  usually  performed, 
and  shall  be  entitled  to  receive  the  same  fees 
and  sums  of  money  as  are  now  payable  in  re< 
spect  thereof,  to  be  accounted  for  and  applied 
by  th^m  as  the  other  fees  authorized  by  this 
act  to  be  received  are  directed  to  be  accounted 
for  and  applied :  Provided  always,  that  the  fu- 
ture amount  of  such  fees  shall  continue  subject 
to  the  same  authority  for  revising  tlys  same  to 
which  it  is  now  subject. 

23.  Treasury  to  appoint  treasurers  of  courts 
kMeu  under  this  act, — And  be  it  enacted.  That 
the  commissioners  of  her  Majesty's  treasury  of 
the  United  Kingdom  of  Great  Britain  and  Ire- 
land shall  appoint  so  many  persons  as  they 
Am  think  fit  to  be  treasurers  of  the  courts 
holden  under  this  act,  and  may  remove  any 
0ti^  treasurer,  if  they  shall  see  occasion  so  to 
do,  and  appoint  another  person  in  his  room; 
and  every  such  treasurer  shall  be  paid  by 
aahury  in  such  manner  and  to  such  amount  as 
the  said  commissioners  from  time  to  time  shall 
order ;  and  the  salary  of  every  such  treasurer 
ahaB  be  paid  out  of  the  consolidated  fund  of 
ihe  United  Kingdom  of  Great  Britain  and 
Irdand  :  Provided  always,  that  the  person  ap- 
poioled  or  acting  as  treasurer  before  the  passing 
of  this  act  to  any  comt  holden  under  any  act 
cited  in  either  ot  the  said  schedules  (A.)  and 


(B.),  if  not  disqualified  nn'^^jr  tbje  ml,  sliall  be- ,    y 
entitled  to  be  the  first  tre^urer  of  tli4  samijs 
court  respectively,  when  ht)ldem.4s'  a  tntm^' 
court  unqer  this  act,  in  every.^<fi^^e  :Tt»  rtijah '^  V 
separate   treasurer   shall  be  a|>jjc>!nt(?tl   exclu- 
sively for  such  court,  and  shall  in  Buch  case 
contmue  to  exercise  his  office,  subject  to  the 
power  of  removal  provided  in  this  act 

24.  Appointment  of  clerks  vested  in  judges^ 
subject  to  ajmrowd  of  Lord  Chancdhr.-^kni 
be  it  enacted,  That  for  every  court  under  the 
authority  of  this  act  there  shall  be  a  clerk,  who 
shall  be  an  attorney  of  one  of  her  Majesty's 
superior  courts  of  common  law,  and  whom  the 
juoge  shall  be  einpowered  to  appoint,  subject 
to  the  approval  of  the  Lord  Chancellor,  and,  in 
case  of  inability  or  misbehaviour,  to  remove^ 
subject  to  the  like  approval;  and,  until  other- 
wise directed  by  her  Majesty,  with  the  advice 
of  her  privy  council,  every  such  clerk  shall  be 
paid  by  fees  as  herein-after  provided ;  and  in 
cases  requiring  the  same  sucn  assistant  clerks 
as  may  be  necessary  shall  be  provided  and  paid 
by  the  clerk  of  the  court. 

25.  In  populous  districts  Lord  Chancellor 
may  direct  two  clerks  to  be  appointed. — And  be 
it  enacted.  That  it  shall  be  lawful  for  the  Lord 
Chancellor,  in  populous  districts  in  which  it 
shall  appear  to  nim  expedient,  to  direct  that 
two  persons  shall  be  appointed  to  execute 
jointly  the  office  of  clerk,  under  such  regula- 
tions as  to  the  division  of  the  duties  and 
emoluments  of  the  said  office  as  shall  be  from 
time  to  time  made  by  order  of  court  in  case  of 
difference  between  them,  each  of  such  persons 
being  qualified  as  is  hereinbefore  prorided  in 
the  case  of  a  single  clerk ;  and  where  under  the 
provisions  of  any  act  cited  in  either  of  the  said 
schedules  (A.)  and  (B.)  more  than  one  clerk  is 
now  acting  in  and  for  the  court  holden  under 
such  act,  the  same  number  of  clerks  shall  be 
continued,  unless  it  shall  seem  expedient  to  the 
Lord  Chancellor  to  order  that  such  number  be 
reduced. 

26.  In  cases  of  illness,  fyc,  of  clerk  a  deputy 
may  be  appointed. — And  be  it  enacted,  That  tt 
it  shall  De  lawful  for  the  clerk  of  any  such 
court,  with  the  approval  of  the  judge,  or,  in 
case  of  inability  of  the  clerk  to  make  such  ap- 
pointment, for  the  judge  to  appoint  from  time 
to  time  a  deputy,  qualified  to  be  appointed 
clerk  of  the  said  court,  to  act  for  the  clerk  of 
the  said  court  at  any  time  when  he  shall  be 
prevented  by  illness  or  unavoidable  absence 
from  acting  m  such  office,  and  to  remove  such 
deputy  at  his  pleasure^  and  such  deputy  while 
acting  under  such  appointment  shall  have  the 
like  powers  and  privileges,  and  be  subject  to 
the  like  provisions,  duties,  and  penalties  for 
misbehaviour,  as  if  he  were  the  clerk  of  the 
eaid  court  for  the  time  being. 

27.  Duties  of  c/erAr*.— And  be  it  enacted. 
That  the  clerk  of  each  court,  with  such  assist- 
ant clerks,  as  aforesaid,  in  cases  requiring  the 
sam^,  sludl  issue  all  summonses,  warrants,  pre- 
cepts, and  writs  of  execution,  and  register  all 
orders  and  judgments  of  the  said  court,  and 
keep  an  account  of  aQ  proceedings  of  die  comrt. 
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and  shall  take  charge  of  and  keep  an  account 
of  all  court  fees  and  fines  payable  or  paid  into 
court,  and  of  all  monies  paid  into  and  out  of 
court,  and  shall  enter  an  account  of  all  such 
fees,  fines,  and  monies  in  a  book  belonging  to 
the  court,  to  be  kept  by  him  for  that  purpose, 
and  shall  from  time  to  time,  at  such  times  as 
shall  be  directed  by  order  of  the  court,  submit 
his  accounts  to  be  audited  or  settled  by  the 
treasurer. 

28.  Qfices  (^elerk,  treasurer,  and  bailiff  not 
to  be  conjoined.— And  be  it  enacted,  That  it 
shall  not  be  lawful  for  the  clerk  of  any  court 
holden  under  this  act,  or  the  partner  of  any 
such  clerk,  or  any  person  in  the  service  or  em- 
ployment of  such  clerk  or  his  partner,  to  act  as 
treasurer  or  high  bailiff  of  the  court ;  or  for 
the  treasurer,  ms  partner  or  clerk,  or  any  per 
son  in  the  service  or  employment  of  such 
treasurer  or  his  partner,  to  act  as  clerk  or  high 
bailiff;  or  for  the  hi^h  bailiff,  his  partner  or 
clerk,  or  any  nerson  m  the  service  or  employ- 
ment of  such  nigh  bailiff  or  his  partner,  to  act 
as  clerk  or  treasurer  of  the  court. 

29.  Officers  not  to  act  as  attorneys  in  the 
co»r*,— And  be  it  enacted.  That  no  clerk, 
treasurer,  hi^h  bailiff,  or  other  officer  of  the 
court  shall,  either  by  himself  or  his  partner,  be 
directly  or  indirectly  engaged  as  attorney  or 
agent  for  any  party  in  any  proceeding  in  the 
said  court. 

30.  Penalty  ofSOl.  on  non-observance  of  the 
two  previous  enactments." kad  be  it  enacted. 
That  every  person  who,  being  the  clerk  of  any 
such  court,  or  the  partner  of  such  clerk,  or  a 
person  in  the  service  or  employment  of  anv 
such  clerk  or  of  his  partner,  shall  accept  the  ol- 
fice  of  treasurer  or  high  bailiff  of  such  court,  or 
who,  being  the  treasurer  of  any  such  court,  or 
the  partner  of  any  such  treasurer,  or  a  person 
in  the  service  or  employment  of  any  such  trea- 
surer or  of  his  partner,  shall  accept  the  office  of 
clerk  or  h^h  bailiff  in  the  execution  of  this  act, 
or  who  being  the  high  bailiff  of  such  court,  or 
the  partner  of  any  such  high  bailiff,  or  a  person 
in  the  service  or  employment  of  any  such  high 
bailiff  or  of  his  partner,  shall  accept  the  office 
of  clerk  or  treasurer  in  the  execution  of  this 
act,  and  also  every  clerk,  treasurer,  high 
bailiff,  or  other  officer  of  any  such  court  who 
shall  be,  by  himself  or  his  partner,  or  in  any 
way,  directly  or  indirectly,  concerned  as  attor- 
ney or  aprent  for  any  party  in  any  proceeding 
in  the  said  court,  shul  for  every  such  offence 
forfeit  and  pay  the  sum  of  50/.  to  any  person 

.who  shall  sue  for  the  same  in  any  of  her  Ma- 
jesty's superior  courts  oi  record,  oy  action  of 
.  debt  or  on  the  case. 

31.  Appointment  of  bailiffs^—AxkA  be  it  en- 
acted. That  for  ever^  such  court  there  shall  be 
one  or  more  high  bailifis,  whom  the  judge  shall 

;be  empowered  by  order  of  court  to  appoint, 
and,  in  case  of  inability  or  misbehaviour,  to 

_  remove  by  a  like  order ;  and  every  such  high 
bailiff  shall  be  empowered,  subject  to  the  re- 
strictions heraiiaA«r  contained,  by  any  writing 
^«£  ^  ^^  ^  appoint  a  sufficient  number 
of  aM«  aad  §t  persons,  not  ezceedbg  audi 


number  as  shall  be  from  time  to  time  aOoiwed 
by  the  judge,  to  be  bailiffs,  to  aatani  the  said 
high  bailiff,  and  at  his  pleasure  to  dismiss  ail 
or  any  of  them,  and  appoint  others  in  their 
stead;  and  every  bailiff  so  appointed  may 
also  be  suspended  or  dismissed  by  the  r^i'^^ 

32.  Provision  for  the  high  hatHffs  fjf  West- 
minster  and  Sos^Airffr*.— -Provided  always,  sad 
be  it  enacted,  That,  until  parliamem  shaD 
otherwise  direct,  the  high  bailiff  of  Wcsmuaalar 
shall  have  the  execution  of  all  process  issuing 
out  of  any  of  the  said  courts  the  jurisdictioB  of 
which  shall  include  the  city  and  liberty  of 
Westminster  or  any  part  thereof,  and  shall  be 
deemed  the  high  bsuliff  of  such  courts ;  snd  the 
high  bailiff  of  South wark  shall  have  the  execu- 
tion of  all  process  issuing  out  of  anv  of  the  said 
courts  the  jurisdiction  of  which  snail  indnde 
the  borough  of  Southwark  or  any  part  thereof 
and  shall  be  deemed  the  high  baitiff  of  lodi 
last- mentioned  courts,  and  no  other  high  bailiff 
shall  be  appointed  for  such  courts. 

33.  Duties  of  high  bailifft,  SfT,  — And  be  it 
enacted.  That  the  said  high  bailiffs  or  one  of 
them  shall  attend  every  sitting  of  the  court,  for 
such  time  as  shall  be  required  by  the  jadge, 
unless  when  their  absence  shall  be  allowed  for 
a  reasonable  cause  by  the  judge,  and  shall,  by 
themselves  or  the  bailiffs  appointed  to  ssast 
them  as  aforesaid,  serve  all  the  sunuaonses  and 
orders,  and  execute  all  the  warrants,  prec^its, 
and  writs,  issued  out  of  the  cobrt ;  ana  the  said 
high  bailifl^  and  bailiffs  shall  in  the  execatioa 
of  their  duties  conform  to  all  such  general  mks 
as  shall  be  from  time  to  time  made  for  regulat- 
ing the  proceedings  of  the  court,  as  here- 
after provided,  and,  subject  thereunto,  to  the 
order  and  direction^of  the  judge ;  and  the  said 
high  baihffs  shall  be  entitled  to  receive  all  fees 
and  sums  of  money  allowed  by  this  act  in  the 
name  of  fees  payable  to  the  bailiff,  oot  of 
which  they  shall  provide  for  the  execotion 
of  the  duties  for  which  such  fees  are  al* 
lowed,  and  for  the  payment  of  the  bailifib  and 
officers  appointed  to  assist  them,  according  to 
such  scale  of  remuneration  as  shall  be  from 
time  to  time  approved  by  the  judge;  and  every 
such  high  bailiff  shall  be  responsible  for  all  the 
acts  ana  defaults  of  himself  and  of  the  bailifi 

to  assist  him,  in  like  manner  as  the 


sheriff  of  any  county  in  England  is  re^MMuaUe 
for  the  acts  and  oefanlts  of  himself  and  his 
officers. 

34.  Provision  respecting  clerks  msd  high 
bailiffs  of  courts  under  act,  cited  ts  sdkeiidk* 
{A,)  and  (J3.) — Provided  always,  and  be  it  oi- 
acted.  That  the  persons  holding  the  offices  or 
performing  the  duties  of  clerks  and  high  hsiffifb 
in  any  court  holden  under  any  aet  cited  in 
either  of  the  said  schedules  (A.)  and  (B.)  <» 
the  Ist  day  of  June  in  this  year,  and  who  shall 
continue  respectively  to  hold  the  same  offices 
or  to  perform  the  same  duties  at  the  \ 
such  act  shall  be  repealed  under  the  ^ 
of  this  act,  whether  or  not  qnaliflied  as  1 
before  provided,  shall  be  eatitlsd.  If  not  dis- 
qualified under  this  aet,  to  be  mAs  §nt  cteka 
and  high   biuMI  of  As  sMri 
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holder  as  a  county  court  under  this  act,  and 
shaU  continue  to  execute  their  several  ofBcee, 
subject  to  the  power  of  removal  provided  in 
this  act,  except  that  the  clerks  and  high  hailiffs 
already  appointed  to  any  court  named  in  the 
said  schedule  (A.)  shall  he  removable  only  for 
such  cause  as  would  have  warranted  their  re- 
moval under  the  acts  according  to  which  their 
coart  is  now  holden ;  and  where,  under  the 
prorisions  of  any  of  the  said  acts,  more  than 
one  cleric  was  on  the  said  Ist  day  of  June,  and 
shall  be,  when  such  act  shall  he  repealed,  under 
the  prorisions  of  this  act,  acting  in  and  for  any 
of  the  said  courts,  or  in  and  for  any  district  or 
division  of  any  court,  the  same  persons  shall 
jointly  sxecute  the  office  of  clerk  of  the  same 
courts  as  aforesaid,  under  such  regulations  as 
to  the  division  of  the  duties  and  emoluments  of 
the  8^d  office  as  shall  he  from  time  to  time 
made  by  order  of  the  court,  in  case  of  differ- 
ence between  them :  Provided  always,  that  if 
the  clerk  of  an^  court  cited  in  the  said  schedule 
(A.)  shall,  within  one  calendar  month  next  after 
the  repeal  of  the  act  under  which  it  is  now 
holden,  decline  to  accept  the  office  of  clerk  to 
the  same  court  as  holden  under  this  act,  it  shall 
be  lawful  to  the  commissioners  of  her  Majesty's 
treasury,  if  they  shall  think  fit,  to  take  into 
consideration  the  special  circumstances  of  each 
case,  and  to  awara  such  compensation  to  be 
pmd  to  such  clerk  as  under  the  circumstances 
they  shall  thjuik  reasonable,  in  the  manner 
herein  provided  in  the  case  of  persons  whose 
emoluments  will  be  diminished  or  taken  away 
by  this  act. 

35.  Provision  respecting  the  officers  of  the 
two  courts  at  Bristol, — And  whereas  the  juris- 
dicticm  of  the  court  of  conscience  in  the  city  of 
Bristol,  under  the  provisions  of  an  act  passed 
in  the  first  year  of  the  reim  of  her  Majesty,  and 
cited  in  the  schedule  (AO  to  this  act  annexed, 
extends  to  the  recovery  of  debts  and  demands 
not  exceeding  40*. ;  and  the  jurisdiction  of  the 
court  of  requests  in  the  said  city,  under  the 
provisions  of  an  act  passed  in  the  56  6.  3,  and 
also  cited  in  the  said  schedule  (A.),  extends  to 
the  recovery  of  debts  and  demands  above  40^. 
and  not  exceeding  16/. ;  be  it  enacted.  That  in 
case  the  persons  now  holding  the  offices  of 
registrar  and  clerk  and  deputy  registrar  of  the 
said  court  of  conscience  shall  continue  to  hold 
the  same  offices  respectively  when  a  court  shall 
be  established  in  the  said  city  of  Bristol  under 
the  iwpvisions  of  this  act,  they  shall  be  entitled 
to  hw  the  office  and  execute  the  duties  of 
clerks  of  any  such  court  in  all  causes  and 
matters  relating  to  debts,  claims^  and  demands 
not  exceeding  40^.,  under  such  regulations  as 
to  the  division  of  the  duties  and  emoluments 
of  the  said  office  as  shall  be  from  time  to  time 
jwde  by  order  of  court,  in  case  of  difference 
hetween  them;  and  in  case  the  person  now 
holdbg  the  office  of  clerk  of  the  said  court  of 
quests  shall  continue  to  hold  the  same  office 
at  the  time  when  such  court  shall  be  established, 
he  shall  be  entitled  to  hold  the  office  and  exe- 
^'^  the  duties  of  clerk  of  any  such  court  in  all 
c^Qiea  and  maJtera  relatiBg  to  debt^  claims. 


and  demands  exceeding  40«.;  and  the  said 
persons  severaHy  shall  be  reinovable  only  for 
such  cause  as  would  have  warranted  their  re- 
moval  under  the  several  acts  according  to  which 
the  said  courts  are  now  holden. 

36.  Treasurers,  clerks,  and  high  bailiffs  to 
give  security, — And  be  it  enacted,  That  the 
treasurer,  clerk,  and  high  bailiff  of  every  court 
holden  under  this  ^ct  who  may  receive  any  mo- 
nies in  the  execution  of  his  duty  shall  give 
security,  for  such  sum  and  in  such  manner 
and  form  as  the  commissioners  of  her  Majesty's 
treasury  from  time  to  time  shall  order,  for  the 
due  performance  of  their  several  offices,  and 
for  the  due  accounting  for  and  payment  of  all 
monies  received  by  them  under  this  act,  (or 
which  they  may  become  liable  to  pay  for  any 
misbehaviour  in  their  office.) 

37.  Fees  to  be  taken  according  to  schedvie 
(Dj,  and  tables  to  be  exhibited  in  conspicuous 
places.  Fees  may  be  reduced.  Appropriation 
of  surplus  fees. — And  be  it  enacted.  That  there 
shall  be  payable  on  every  proceeding  in  the 
courts  holden  under  this  act,  to  the  judges, 
clerks,  and  high  bailiffs  of  the  several  courts, 
such  fees  as  are  set  down  in  the  schedule 
marked  (D.)  to  this  act  annexed,  or  which 
shall  be  set  down  in  any  schedule  of  fees  re- 
duced or  altered  under  the  power  hereinafter 
contained  for  that  purpose,  and  none  other ; 
and  a  table  of  such  fees  shall  be  put  up  in  some 
conspicuous  place  in  the  court  house  and  in 
the  clerk's  office ;  and  the  fees  on  every  pro- 
ceeding shall  be  paid  in  the  first  instance  by 
the  plaintiff  or  party  on  whose  behalf  such  pro- 
ceeding is  to  be  had,  on  or  before  such  pro- 
ceeding, and  in  default  payment  thereof  shall 
be  enforced  by  order  of  the  judge  by  such  ways 
and  means  as  any  debt  or  damage  ordered  to 
be  paid  by  the  court  can  be  recovered ;  and 
the  fees  upon  executions  shall  be  paid  into 
court  at  the  time  of  the  issue  of  the  warrant  of 
execution,  and  shall  be  paid  by  the  clerk  of 
the  court  to  the  baihff  upon  the  return  of  the 
warrant  of  execution,  and  not  before :  Pro- 
vided always,  that  it  shall  be  lawful  for  one  of 
her  Majesty's  principal  secretaries  of  state, 
with  the  consent  of  the  commissioners  of  her 
Majesty's  treasury,  to  lessen  the  amount  of  the 
fees  to  be  taken  in  the  courts  holden  under 
this  act  in  such  manner  as  to  him  shall  seem 
fit,  and  again  to  increase  such  fees,  so  that  the 
scale  of  fees  given  in  the  schedule  to  this  act 
be  not  in  any  case  surpassed;  and  in  every 
court  holden  under  this  act  in  which  the  fees 
allowed  to  be  taken  bv  the  judges,  clerks,  or 
bailiffs  of  the  court  snail  appear  to  be  more 
than  sufficient^  it  shall  be  lawful  for  the  said 
secretary  of  state  to  order  that  a  certain  part 
only  of  their  fees  shall  be  paid  to  them  respec- 
tively, not  exceeding,  in  the  case  of  Judges  and 
clerks,  the  sums  hereinafter  mentioned  as  tha 
greatest  salaries  to  be  by  them  respectively  re- 
ceived; and  in  such  case,  and  so  long  as  such 
direction  shall  be  in  force,  the  amount  of  the 
residue  of  the  fees  shall  he  accounted  for  and 
paid  to  the  treasurer  of  the  conrt^  and  shall 
form  part  of  the  general  ftmd  of  thlft  court;  but 
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iw  such  order  shaU  be  made  to  reduce  tke  fees 
of  mf  of  the  judgee,  clerks,  and  officers  of  any 
court  mentioned  in  the«aid  schedule  (A.)  (so 
iDDg  as  they  shall  be  paid  by  fees)  below  the 
average  amount  of  their  fees  or  emoluments 
dunng  the  seven  years  nest  before  the  pasainir 
of  this  act,  with  a  reasonable  increase  foTaBv 
increase  of  business  which  they  may  severallv 
liave  to  perform  by  reason  of  this  act. 
38.  Con^tensatitm  for  persons  who9e  rights  or 

acted.  That  every  person  who  is  entitled  to  any 

ftanctoe,  right  of  appointment,  or  office,  undo- 

iL^of  the  acte  under  which  any  court  men- 

tKMied  m  the  said  schedule  (A.)  is  holden,  and 

every  person  who  shall  have  been  entitled  to 

J^y  few  or  sahuy  for  his  services  in  the  «^^^ 

a^^fJ  °fiiK*^  '^^'''''  ^^'  t^«  i«»i*  of 
aw  wnts  to  the  shenff  out  of  the  High  Court 

^S't^'^'r"^.^  every  penwn  who  Is  en- 
S^hoH  ^  ^^""^^  **"  "fi^^*  ^^  appointment 

WnJl  *^  county  court  had  not  jurisdiction 
toefare  thfl  paasmg  erf  this  act,  and  in  which 
owtnct  a  courtshaU  be  established  under  the 
provisions  of  ffiis  act,  and  also  every  penon 
holding  any  office  in  any  such  hwt.mVn^ncd 
court  whaeefmnchise  or  right  of  amx)intment 
or  office  shall  be  affijcted,  IbolishSTor  Sc^ 
aw^,  or  whose  emoluments  shall  be  diminished 
2-1^°  away  under  the  opeation  of  this  act, 
Aan  be  entitled  to  make  a  daim  forcompen^ 
^  to  the  commissioners  of  her  Majert/s 
tieaaury  withm  six  calendar  months  a&r  ike 
pasang  of  this  act,  or  aftar  the  ^tenuion  of 
such  court;  and  it  shall  be  lawful  for  the  said 
comnusaioners,  in  such  manner  as  they  shall 
^  proper  to  inipire  what  was  the  nature 
whirw^^'"/'"^^  ""^  appointment,  and 
wW  JL  .^1^"?®  ^^  *°y  «»«^  office,  and 
^^7*\^-^'^'^J~»  *°^  emolumeilts  in 
Ms^of  which  such  compensation  should  be 

atoau  award  such  gross  or  yearly  sum  and  for 
anch  tmieas  they  shall  thinfi  just  to  be  awimM 
^consideration  of  the  special  circumstances 
tf  each  case;  and  all auch compensations  shall 
«^i5!?t°"^  ""^  the  consolidated  fund  of  the 
UDrted  langdom  of  Great  Britain  and  Ireland : 
Brov^^d  always,  that  if  any  person  holding 

SSfnSS'^f*  °  !?^  ^^  *^*^  ^^  coims  shall  be^ 
vouit^  after  thepassing  of  this  act  to  any  pX 
ac  office  or  emplovment,  the  payment  of  the 
compensation  awarded  to  him  U^r  thiVart 

™^  1  ««>ohiments  of  such  office  or  employ- 
W  shall  he  suspended  if  the  amount  of 
such  aalaryor  cmolumenU  is  greater  than  the 
amount  of  such  compensatioii,  or  if  not,  shall 
be  dimuuahed  by  the  amount  of  such  salaryor 
emoluments:  Provided  abo,  that  noS  ?n 
ffiis  act  contamed  shall  be  deemed  tootle 
any  person  to  compensation  for  the  loss  or 

JnSTL'^^P'"^  of  anv  office  to  which 
JK  shaH.  have  been  appointed  under  any  met 
«M^^aprovi«Dn,  either  that  he  is  it. to 

^MMMmsma  at  tbe  jUBafits  of  his  offie^  or  that 
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such  act  shall  cease  on  or  within  a  IkntAdtani 
after  the  passing  of  any  general  act  for  ihe  r* 
covenr  of  small  debts,  or  under  the  provisions 
of  either  of  the  said  acts  of  the  eighth  yevtf 
her  Majesty  and  of  the  ninth  year  of  hir 
Majesty. 

3£^.  Qficersof  courts  may  be  paid  hpsshria 

insttad  o/fees.-^Jf  court  aboUshed,  no  cona- 

sation  allowed  eascept  m  certem  .ootef.— And  be 

it  enacted.  That  it  ahaU  be  kwfol  t&t  hst  If  a- 

jeaty,  with. the  advice^of  her  privy  comol,  to 

order  that  the  judges,   clerks,    baiffi8»  and 

officers  of  the  courts  holden  under  this  act,  or 

any  of  them,  shall  be  paid  by  aalaries  iiMtad 

of  fees,  or  in  any  manner  c^her  than  is  pi»> 

vided  by  this  act ;  «nd  if  her  Migesty  sball  bt 

pleased,  with  the  advice  aforesaid,  tomakesoi^ 

order,  or  to  order  that  any  sndi  court  dull  be 

abolished*  or  that  the  district  for  iriucb  aar 

such  court  is  hidden  shall ibe  conaolidated  vico 

any  other  district,  or  if  any  act  dudl  be  pisaed 

whereby  it  shall  be  provided  that  the  said 

courts  or  any  of  them  shall  be  abolUxd,  or 

otherwise  constituted  than  is  provided  bylhiB 

act,  no  such  clerk  or  baSKff,  nor  any  judgAr 

county  clerk,  treasurer,  or  other  officer  of  asj 

such  court,  shall  be  entitled  to  any  eoqM&a- 

tion  on  account  of  ceasing  to  hold  nis  office,  or 

to  recme  the  fees  allowed  bv  this  art,  or  oa 

account  of  his  emolumente  being  afwfaM?  )& 

such  abolition  or  alteratioo,  uidcss  be  shiS 

have  presided-  or  acted  as  jad|^  aneaaor, 

county  clerk,  Uvasnrer,  akrfc,  baihf(  or  odior 

officer,  before  ^e  passing  of  this  act,  in  lay  of 

the  courts  mentioned  in  the  schedule  (A.)  to 

this  act  annexed,  in  which  case  hAahattbeeo- 

titled  to  compensalaon  for  the  loaa  of  his  £001 

or  emoluments,  in  like  m^nngr  «>p<^  aiibjoct  to 

the  same  regulations  as  he  would  have  beea 

entitled  thereto  under  the  provisiottB  iKRia 

contained  in  case  he  had  been  deprived  ol  aaj 

fees  or  emoluments  by  reason  of  the  paasing  of 

this  act ;  and  in  such  case  all  suma  payable  in 

the  name  of  fees  to  such  officers  of  the  coait  is 

shall  be  paid  bv  salaries  ahall  be  paid  from 

time  to  time  to  the  treasunr  of  the-court,  i4» 

shall  pay  the  said  several  sahuries  out  of  tbe 

proceeds  of  such  fees,  and  the  surptu  ahiS 

form  part  of  the  general  fund  of  the  COTit ;  aid 

whenever  the  net  annaunt  of  the  fees  shiilmt 

be  sufficient  to  pay  the  aaid  several  salaries,  tbe 

deficiency  shall  be  made  good  and  paid  oat  of 

the  consolidated  fund  of  Great  firitain  and 

Ireland. 

40.  Limiting  amount  qf  salaries  to  k  fmd 
under  this  ast.^And  be  it  enacted,  That  Ik 
greatest  salaries  to  be  reodved  in  any  case  hf 
the  judges  and  clerks  of  the  courts  holdai 
under  this  act  shall  be  12002.  by  a  jndg^  ai^ 
6002.  by  a  clerk,  exclusive  of  all  aakriee  to  bis 
clerke  employed  in  the  busineas  of  the  cout, 
and  other  expenses  incidental  to  his  office,  na- 
leas  in  &e  case  of  any  judgeor  dark  of  anf 
such  court  acting  in  the  same  c^Mcily  bete 
the  passing  of  this  act  in  any  court  tnt"*'^'*^ 
in.  the  said  achodule  (A.)  whoae  nhiiea  afaafl 
not  be  limited  to  any  suoLleas  thandiaairac^e 
amount  of  the  fees  and  ««ftin«^pfi#i  j^  jj^r  jg. 
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■IMOtireoficMilttittg  tlio«eii«ii  yflBnmoctbe- 
ineelbepaniBgoftkisact:  ProYided  alusyc, 
tiwt  it  ahatt  be  lawful  for  Oia  comBiiaskmera  of 
hmr  Majaaty^B  treasury  to  ailoir  in  eaeh  case 
«iicli  aaai  aa  tbey  ahall  io  each  eaae  deaaa 
TCHomUe  to  defray  traveUiog  expenaea,  vitfa 
ivfieraBOft  la  the  aiaeend  dreaiiiatanoea  of  each 


4il.  gtu  md  jme8  to  he  aceommted  fur  to 
Anaaavw.— And  be  it^nacted,  lliat  the  dark 
of  mry.«iiiri  haideo  mder  thia  act»  fcofli  time 
totbiieaa^fteDaahe  ahaU  be  reqiiirad  ao  to 
dk»>h7thetreaaaiwr.or  judge  of  the  uiurt,  and 
.  m  muh.  lam  aa  the  traaanrer  or  judge^ahidl  ra- 
^■iie^ahaU  deliver  to  the  treaatrer  a  full  ac- 
ecmnthi  wntii^  of  the  faaa  reoeifed  in  that 
eood  under  the  authority  of  thia  act,  and  a 
HkeiaeeauBt  of  all  ^ea  levied  by  the  court, 
and  of  the  expenses  of  levying  the  aaaae>  and 
■tytt  Vf  ^^  to  the  treaauiar,  quarterly  or 
flftaner  in  euery  year,  by  order  el  the  court, 
the  mauiee  ramainwig  in  his  haada  over  and 
nliorehia.own  feea,  and  auchludance  aa  he 
afaall  beuUoired  by  Older  of  the  court  to  i«tain 
finr  tbeevrent  expandituie  of  the  court. 

M.  OmrfMuewmistobemdUedmdsettkd 
k0  /raaauTffv.— And  be  it  anaoted.  That  the 
ttcannerof  eirexyeavrthoUen  under  this  act 
aluH  from  time  to  ttatie*  fuaitesly  or  oftener, 
^aahailha  directed  by  order  of  the  oaurt,  audit 
and.uatde:lhQAccountaofthe<krk  and  other 
uffiuaaaof  the  ^:<^rt,.  and  ahaU  receive  the  b»- 
laaee  of  tfae^vahonaumoniea'vriuch  such  derk 
flid  ulher  offieers  ahall  hsve  teceivud  under 
tius  net,  and  ahall  pav  over  to  the  judip)  of  the 
ounn  thttAnionntof  nia  feea,  and  mahe  all  such 
utfaer.  payments  as  it  ahall  be  reiqniaite  to  make 
tiurauut  io  accordanes  ^th  the  piwviaioas  of 
thin  act,,  and  ahall  from  time  to  lime  p^  the 
ladauce  ifwiuBin|i  in  his  hands,  :of  so  much 
tlwceof  as  he  shall  be  disscted  to.pay,  ii|to«nch 
bMA,  or  oAerwise  aa  shdl  be  dniected  by  the 
nnuiHwaainueta  of  her  Majesty's  treasury. 

4a.  Treusarer  of  the  court  to  render  aeemuUs 
^am£t  Aoan^.--And  be  it  macSed,  That  the 
tiuasorsr  of  every  court  holden  under  this  act 
uhall  ones  in  every  year,  and  oftener  if  rsqiured, 
an  auch  day  as  the  commissioners  of  her  Ma- 
jaaty'a  Sreasary  from  time  to  time  shall  appoint, 
xuBMar.tothe  commissioners  for  auditing  the 
poUicaceounta  of  GBsatBritain  a  tnieacoount 
in  wriling  of  aU  moniss  received  and  of  all 
auonias  diabmaed  by  htm  on  account  of  every 
court  holden  under  this  act  of  which  he  is 
tmaunrilttrinff  the  period  oonwrisad  in  auch 
jwcoottt,.  in  such  form,  and  unth  auch  parttcu-* 
lora  of  reoeipt  and  (haburaement,  or  otherwise, 
na-dmisatd  commissioners. of  audit  shsll  from 
liaaii  til  time  re^uia. 

44.  GsoMuisttafierf  of  treasury  to  direct  kaw 
kmimaea.ekaUbeapplied.^AMd  be  it  enacted, 
Ihat  Ihe  commissioBBrs  of  her  Majesty's 
taaasEuay  ^hsU  from  lime  to  thne  jaake  such 
'ralaa  aaJo  them  shall  aaam  meet  to  aacuiing 
2lhad)aiau(0es.nnd  other  sums  of  munsy  in  the 
jhmlsjuf;any  uffiflsrs  of  eusay  court  holden 
■niiarithiHacl^ and  for  thoiius nocountiug for 
r— lnft>1ifiHiai>.nfnU  nifh  hniaaras  undoother 
sums  of  money. 


45.  AccouaUsqftreasurerttotbe  audited. under 
powers  of  25  6»  3,  c.  52. — ^And  be  it  enacted, 
rhat  the  accounts  to  be  kept  by  the  several 
treasurers  on  account  of  the  said  courts  shall 
be  examined  and  audited  by  the  commissioaers 
for  uuditiog  the  public  accounts  of  Great 
Britain,  uwkr  the  powers  vested  in  them  under 
«u  act  of  the  25  G.  3,  c.  52,  intituled  *' An  Act 
for  the  better  examining  and  auditing  the  Pub- 
lic Accountax)f  this  Kingdom,"  and  under  Any 
act  now  io  force,  or  otherwise  liowsoever, 
exeept  so  fiur  as  Uie  same  are  varied  by  thia 
act. 

46.  Clerk  to  send  to  commissUmers  tf  audit 
«n  account  ^  aU  sums  paid  bu  Mm  to  treaanrer^ 
— And  be  it  enacted.  That  the  clerk  of  every 
auch  court  shall  once  in  every  year,  and  oftener 
if  requiredi  on  such  day  as  shall  be  apupointed 
by  the  commisuonera  of  her  Majestjrs  trea- 
sury, make  out  and  send  to  the  said  commis-^ 
aienars  of  audit  an  account  of  all  aums  psid 
over  by  him  to  the  treaaurer  of  the  court,  in- 
cluding all  unclaimed  balances  carried  to  the 
account  of  the  general  f und,jas  hereinafter  pro- 
vided; and  every  such  account,  duly  vouched 
by  receipts  ffiven  under  the  hand  of  the  trea- 
surer, shaU  be  a  voucher  to  charge  &e  treasnrer 
in  hi»  account  before  the  sud  commissioners  of 
audit. 

47-  Accounts  token  midited  to  be  sent  to  trea- 
aany. — ^And  be  it  enacted.  That  it  ahall  not  be 
necessary  to  dedare  the  accounts  of  the  said 
treaaurers  before  the  Ghaoeellor  of  the  £x- 
cheouer,  but  the  said  commissioners  of  audit 
shall  transmit  a  statement  of  every  account  ex- 
amined and  audited  by  them  unaer.  the  autho- 
rity of  this  act  to  the  Lord  High  Treasurer,  or 
the  commissioners  of  her  Majesty's  treasury 
for  the  time  being,  who,  having  considered  sucn 
statement,  shall  return  the  same  to  the  com- 
missionem  of  audit,  together  with- his  or  their 
warrant,  directing  them  to  make  up  and  pass 
the  account,  either  conformably  to  the  state- 
ment, or  with  such  variations  as  he  or  they 
may  deem  just  and  reaaonable;  and  the  ac- 
count having  been  made  up  pursuant  to  such 
directions,  and  signed  by  two  or  more  of  the 
said  commiasionc^s  for  auditing  the  publicac- 
counts,  ahall  remain  d^>osited  in  the  audit 
office,  and  shall  have  the  same  force  and  validity, 
and  be  as  efficient  in  law  for  all  purposeewhat- 
aoever,  us  if  the  same  had  been  declared  ac- 
cording to  the  usual  course  by  the  Chancellor 
of  tb«  Exchequer ;  and  the  aasd  coounissiomrs 
shall  thttwupon,  as  soon  as  conveniently  may 
be,  cause  suoh  or  the  like  certificate  thereof,  in 
the  nature  of  a  quietus,  to  be  made  out  and  de- 
livered as  is  now  practised  by  them  with  rsgard 
to  declared  accounts,  and  which  shall  be 
equally  vahd  and  effectual  to  dischaige  the  ac- 
countants, and  to  all  other  intents  and  pur- 
poses. 

48.  Treasurers,  witk  approval  of  Secreiaru  of 
Staie,  to  promde  court  houses^  4^fioeSy  ^c— And 
be  it  enacted.  That  the  treasurer  of  any  court 
holden  undcnr  thia  act  for  which  a  court  iiouse 
and  offiees*  with  necessaiy  appurtenances,  shall 
not  have  beau  already  pcavidedr  or  yhare  auch 
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coart  house  and  offices  are  inconrententorinsttf- 
llcient,  sbaD,  as  koon  as  conveniently  may  be, 
With  the  approval  of  one  of  her  Majesty's  princi- 
pal Secretaries  of  State,  build,  purchase,  hire, 
or  otherwise  pnmde  messuages  and  lands,  with 
all  necessary  appurtenances,  fit  for  holding  the 
court  therein,  and  for  the  offices  necessary  for 
carrying  on  the  business  of  the  said  court,  or. 
Instead  of  providing  separate  buildings,  may, 
with  the  like  approval,  contract  with  any  per- 
son, being  the  owner  of  or  having  the  control 
and  management  of  any  county  or  town  hall  or 
other  building,  for  the  use  and  occupation 
thereof,  or  of  so  much  thereof  as  may  be  needed 
for  the  purposes  of  this  act,  and  subject  to  such 
annual  rent,  and  to  such  conditions  as  to  the 
repairs,  alterations,  or  improvements  of  such 
hall  or  building,  as  may  be  agreed  upon ;  and 
all  lands,  messuages,  and  other  real  and  per- 

'  sonal  estates  and  effects  belonging  to  the  court 
shall  vest  in  the  treasurer  for  the  time  being, 

'  and  in  his  successors  in  that  office,  in  trust  for 
the  purposes' of  this  act. 

49.  Where  common  gaols  are  inconvenient, 
prisons  belonging  to  courts  under  acts  cited  in 
schedules  (A.)  and  (B.)  may  be  used,    5  4r  6 

'.  Vict,  c  98. — And  be  it  enacted.  That  it  shall 
be  lawful  for  any  court  holden  under  this  act, 
with  the  approval  of  one  of  her  Majesty's  prin- 

*  cipal  Secretaries  of  State,  to  use  as  a  prison  for 
the  purposes  of  this  act  any  prison  now  be-« 
longing  to  any  court  holden  under  any  of  the 

'acts  cited  in  the  said  schedules  (A.)  and  (B  ), 
in  all  cases  where  it  shall  appear  to  the  said 
Secretary  of  State  that  the  common  ^1  or 

"  house  or  correction  of  the  county,  district,  or 
place  in  which  the  court  is  established  is  incon- 
veniently situated,  or  is  not  applicable  for  the 
use  of  the  said  courts ;  and  whenever  any  such 

'  prison  shall  be  so  allowed  to  be  used  it  shall 
be  deemed  one  of  the  common  gaols  of  the 
county  for  which  it  shall  be  used,  as  if  it  had 
been  provided,  after  presentment  of  the  insuf- 
ficiency of  one  common  gaol  for  such  county, 
under  the  provisions  of  an  act  passed  in  the 
5  &  6  Vict.  c.  98,  intituled  *' An  Act  to  amend 
the  Laws  concerning  Prisons,"  or  where  such 
prison  shall  be  situated  within  a  borough  hav- 
ing a  separate  court  of  sessions  of  the  peace,  it 
shall  be  deemed  a  house  of  correction  for  such 
borough. 

50.  Power  for  purchasing  land.-^And  be  it 
enacted.  That  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  1845,  shall  apply  to 
the  purchase  of  lands  by  the  treasurer  of  any 
such  court  for  the  purposes  of  this  act,  except 
so  much  thereof  as  relates  to  the  purchase  and 
taking  of  lands  otherwise  than  by  agreement ; 
and  in  construing  the  said  act  the  treasurer 
acting  with  the  approval  of  one  of  her  M^esty's 
principal  Secretaries  of  State  i&all  be  cfeemed 
the  promoter  of  the  un^irtaking  for  which 
such  lands  are  required. 

51.  Treasurer  empowered  to  borrow  money 
for  the  purposes  of  this  act, — And  be  it  enacted. 
That  foT  the  purpose  of  defrapng  the  expenses 
of  building,  purchasing,  or  providmg  any 
mMBoagea  and  Uiiid»  for  the  purposes  aforesaid. 


it  shall  be  lawftd  for  the  said  treaBurar  to  bor- 
row and  take  up  at  interest  so  much  moncj  as 
he  shall  find  to  be  necessary,  the  axaoont  tl«flre- 
of,  and  the  rate  of  interest  m  eacb  .cais^  being 
first  allowed  by  the  said  comndsionen  of  her 
Majesty's  treasury ;  and  the  tSreaanorcr  xo^ 
enter  into  and  execute  such  secarities  as  taaf 
be  required,  and  the  securities  so  entered  into 
shsdl  be  binding  on  him  and  \\\»  successors  in 
the  office  of  treasurer  for  seeming  repayniart 
of  the  monies  borrowed,  with  interest  for  the 
same,  out  of  the  general  fund  herwnaficrmen- 
tioned,  and  shall  enter  in  a  book  belonging  to 
the  court,  to  be  kept  by  him  for  that  pufpose, 
the  names  of  the  several  persons  by  whom  any 
money  shall  be  advanced  for  the  purpoae  afore- 
said, m  the  order  in  which  the  same  sb^  be 
advanced,  and  the  monies  so  borrowed  shall  be 
paid  off  in  the  same  order. 

52.  Ageneralfundto  be  raised/or  pojfimg  of 
money  borrowed, —And  be  it  enacted.  That  for 
raising  a  fund  for  providing  a  court  ho<ase  and 
offices,  and  for  paying  off  any  monies  which 
may  be  borrowed  as  iSfores^d,  and  the  interest 
due  in  respect  thereof,  the  clerk  of  every  court 
holden  under  the  authority  of  this  act,  in  which 
and  whUe  it  shall  be  necessary  to  raiae  .sucb 
fund,  shall  demand  and  receive  from  the  plain- 
tiff in  any  suit  brought  in  that  court  tbi^  sum 
of  Gd.  when  the  debt  or  damage  claimed  shaQ 
exceed  20*  and  shall  not  exceed  40s.,  and  for 
every  claim  exceeding  40^.  pw  twentStAvaxt 
thereof,  neglecting  any  sum' less  than  6*.  in 
estimating  such  twentieth  part,  or  sacdi  other 
sum  in  either  case,  not  exc^ing  the  rales 
herein-before  mentioned,  as  one  of  her  Ma- 
jesty's principal  Secretaries  of  State,  wi^  the 
consent  of  the  commissioners  of  her  Majea^s 
treasuij,  from  time  to  time  shall  order,  wbkh 
sum,  if  not  paid  in  the  first  instance  bf  the 

Elaintiff  upon  suit  brought  in  the  couit,  may 
e  deducted  from  the  sum  recorered  for  the 
plaintiff,  and  shall  be  considered  as  cosUin  the 
cause ;  and  the  clerk  of  the  court  shaU  keep 
an  account  of  all  monies  so  paid  to  him,  and 
shall  pay  over  the  amount  from  time  to  time  to 
the  treasurer  of  the  court,  and  the  amoont 
thereof  shsdl  accimiulate,  to  form  a  fund  to  be 
called  ''The  General  Fund  of  the  Cosaty  Gowt 
of  at  ,"  and  ahall  be 

applied  in  the  first  place  toward  paying  the  in- 
terest of  the  several  sums  so  borrowed,  and  m 
the  second  place  toward  paying  the  zedt  and 
other  expenses  necessarily  incurred  in  baidtng 
the  court,  and  in  the  third  place  toward  pstying 
offthe  several  principal  sums  borrowed,  in  the 
order  in  which  they  were  borrowed,  and  in  the 
fourth  place,  toward  defraying  the  other  ex- 
penses herein  charged  on  the  said  general  fond, 
m  such  manner  as  the  judge,  with  the  appioral 
of  one  of  her  Majesty's  principal  Seoetaries  of 
State,  shall  direct;  and  the  surplus  which  ahaO 
from  time  to  time  accumulate,  after  preridiiig 
for  all  the  said  expenses,  shall  be  paid  over  to 
the  credit  of  the  consolidated  fund  of  the 
United  Kingdom  of  Great  Britain  and  Iceland ; 
suliject,  nererthdess,  to  any  chuge  v^ilih  may 
arise  firom  any  future  deficiency  of  llveme 
fund. 
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53*  Property  of  courts  in  sekedvkt  (A.)  and 
(So  to  vest  in  the  treasurer  of  the  comity  court, 
— ^And  be  it  enacted,  That,  as  soon  as  a  court 
shall  have  been  established  in  any  district 
under  this  act,  all  messua^s,  lands  and  tene- 
ments, and  all  real  estates  and  effects^  vested 
in  or  belonging  to  the  commissioners,  clerks, 
treaenrers,  trustees,  or  other  officers  of  anv  of 
the  courts  mentioned  in  the  said  schedules  (A.) 
and  (B.)^  which  were  holden  in  trust  for  the 
puTuoses  of  such  court,  shall  test  in  or  belong 
to  the  treasurer  of  the  county  court  for  the  time 
being,  and  his  successors  in  the  said  office,  in 
trust  for  the  purposes  of  this  act,  for  the  like 
estate  and  interest,  and  subject  to  all  the  cove- 
nants, conditions,  and  agreements  on  which 
the  same  were  respectively  holden;  and  the 
said  commissioners,  clerks,  treasurers,  trustees, 
and  other  officers,  their  heirs,  executors,  and 
administrators,  shall  be  freed  and  discharged 
from  all  such  covenants,  conditions,  and  agree- 
ments, and  from  the  consequences  of  their  be- 
ing unable  to  fulfil  any  covenants  or  agree- 
ments into  which  any  of  them  may  have  law- 
fully entered  in  execution  of  the  provisions  of 
any  of  the  said  acts,  oh  or  before  the  repeal  of 
such  act,  with  respect  to  their  estate  or  interest 
in  such  messuages,  lands,  tenements,  real  and 
personal  estates  and  effects,  in  consequence  of 
the  vesting  thereof  in  the  said  treasurer ;  and 
all  monies  and  securities  for  money,  and  other 
property  and  effects  of  any  kind  whatsoever, 
m  the  hands  of  the  commissioners,  clerks, 
treasurers,  trustees,  or  other  officers  of  any 
such  court,  shall  be  paid,  transferred,  and  de- 
livered to  the  said  treasurer,  or  to  such  person 
as  he  shall  api)oint  to  receive  the  same,  and 
shall  be  applied  in  discharging  all  claims  and 
demands  to  which  the  same  were  liable  in  the 
hands  of  such  commissioners,  clerks,  treasurers, 
trustees.  Or  other  officers,  and  the  residue 
thereof  shall  be  applied  to  the  same  purposes 
to  which  the  general  fund  is  applicable. 

54.  Provisions  for  outstanding  liabilities. — 
And  be  it  enacted.  That  it  shall  be  lawful  [for 
the  treasurer  of  the  county  court,  with  the  ap- 
proval of  the  commissioners  of  her  Majesty's 
treasury,  and  upon  the  certificate  of  the  expe- 
diency thereof  under  the  hand  of  the  judge,  to 
sell  and  dispose  of  all  messuages,  lands,  and 
tenements  which  may  be  vested  in  him  under 
the  provisions  of  this  act  which  shall  not  be 
neeoed  for  the  purposes  of  this  act,  or  which 
the  trtosurers  snail  think  ought  to  be  sold,  for 
the  purpose  of  better  enabling  him  to  discharge 
an^  iost  debts  on  account  of  any  court  of 
whicn  the  constitution  shall  be  altered  under 
tlus  act,  or  to  provide  other  and  more  conveiii- 
ent  buildiuffs  for  holding  a  county  court ;  and 
the  proceeds  of  aU  such  sales,  and  also  all 
monite  and  securities  for  money  which  shall  be 
paid,  tratisferred,  or  delivered  to  him  on  ac- 
count off  any  such  court  as  aforesaid,  shall  be 
applied  towards  discharging  such  debts ;  and 
in  every  case  fn  which  at  the  time  of  the  altera- 
tion of  the  constitution  of  the  court  there  shall 
be  any  just  debts  owing  on  account  of  any 
$ttth  aoKurt,  oir  asy  salaries  or  annuities  legally 


or  eguitably  chargeable  upon  or  payable  out  of 
the  fees  of  such  court,  or  otit  of  any  fimd  to 
which  such  fees  are  payable,  over  and  above 
what  maybe  discharged  by  the  monies  and 
effects  so  paid,  transferred,  or  delivered  to  the 
treasurer  on  account  of  such  court,  and  oVsr 
and  above  the  ])roceeds  of  the  sale  of  any  such 
messuages,  lands,  and  tenements,  in  case  the 
same  or  anj^  part  thereof  shall  be  sold,  such 
debts,  salaries,  and  annuities  shall  be  treated 
as  if  they  were  debts  which  had  been  incurred 
for  the  purpose  of  providing  a  court  house  for 
holding  the  county  court  for  the  district  in 
which  the  place  is  included  where  such  court 
was  holden,  and  shdl  be  liquidated  out  of  the 
general  fund  herein-before  mentioned,  if  the 
same  shall  be  sufficient  for  that  purpose,  and 
any  deficiency  therein  shall  be  paid  out  of  the 
consolidated  fund  of  the  United  Kingdom  of 
Great  Britain  and  Ireland. 

55.  Clerks  to  have  the  charge  of  the  court 
houses,  ^c,  and  to  tqtpoint  and  dismiss  servants, 
^c— And  be  it  enacted.  That  the  clerk  of  evexy 
court  shall  have  the  care  of  the  court  house 
and  offices  pf  the  court,  and  shall  appoint  and 
have  power  to  dismiss  the  necessary  servants 
for  taking  charge  of  such  court  house  and  offi- 
ces, at  such  sidaries  as  shall  be  from  time  to 
time  authorized  by  the  Judge,  with  the  consent 
of  the  commissioners  of  her  M^esty's  treasury; 
and  the  clerk  of  the  court,  undier  the  direction 
pf  the  said  commissioners,  and  subject  to  suck 
regulations  as  they  may  require  to  be  enforced^ 
shall  make  all  necessary  contracts  or  otherwise 
provide  for  repairing  and  furnishing,  and  for 
cleaning,  lighting,  and  warming,  the  said  court 
house  and  offices,  and  for  supplying  the  said 
court  and  offices  with  law  and  office  books 
aSnd  stationery,  and  for  defraying  all  other 
necessary  expenses  not  otherwise  provided  for 
incident  to  the  holding  of  the  said  court,  and 
the  charge  of  the  court  house  and  offices,  and 
expenses  thereby  incurred,  shall  be  paid  out 
of  the  general  fund  of  the  court:  Provided 
always,  that  the  treasurer  or  clerk  of  any  courts 
or  the  partner  of  any  such  treasurer  or  clerk, 
or  any  person  in  the  service  or  employment 
of '''any  such  treasurer  or  clerk,  shall  not  be 
directly  or  indirectiy  concerned  or  interested 
in  any  such  contract,  or  in  supplying  any  arti- 
cles tor  the  use  of  the  said  courts  and  offices  : 
Provided  also,  that  no  payment  for  any  such 
charge  shall  be  allowed  m  the  clerk's  accounts 
until  allowed  under  ihe  hand  of  the  judge. 

56.  Judge  to  hold  the  court  where  her  Ma* 
jesty  shall  direct.  Notices  for  holding  courts 
to  be  put  HjP  i^  ^  conspicuous  place, — And  be  it 
enacted.  That  the  judge  of  each  district  shall 
attend  and  hold  the  county  court  at  each  place 
where  her  Mtnesty  shall  have  ordered  that  the 
county  court  shall  be  holden  within  his  district 
at  such  times  as  he  shall  appoint  for  that  pur- 
pose,  so  that  a  court  shall  oe  holden  in  every 
such  place  once  at  least  in  every  calendar 
month,  or  such  other  interval  as  one  of  her 
Majesty's  principal  secretaries  of  state  shall  in 
each  case  order;  and  notice  of  the  days  on 
which  the  court  shall  be  holden  sfaail  be  put 
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op  in-  BOOM  ooospicuoiis  (daocf  in*  the  court 
house  and  in  the-office  of  the  clerk  of  the  court, 
and  no  other  notice  thereof  shall  be  needed; 
and  whenever  any  day  eo  appointed  £(»*  holding 
the  court  shall  he  altered,  notice  of  such  in* 
tended  alteration,  and  of  the  time  when  it  wiU 
take  effect,  shall  be  put  up  in  some  conspi- 
cuous place  in  the  court  house  and  in  uie 
clerk's  office. 

57-  Process  of  the  court  to  be  tmder  seal, — 
^d  be  it  enacted.  That  for  everv  court  holden 
under  this  act  there  shall  be  maae  a  seal  of  the 
court,  and  all  summonses  and  other  process 
issuing  out  of  the  said  court  shall  be  s^ed  or 
stamped  with  the  seal  of  the  court ;  and  every 
person  who  shall  forge  the  seal  or  any  process 
of  the  court,  or  who  shall  seire  or  enforce  any 
such  forged  process,  knowing  the  same  to  be 
forged,  or  deliver  or  cause  to  be  delivered  to 
any  person  any  paper  falsely  purporting  to  be 
a  copy  of  any  summons  or  other  process  of  the 
said  court,  knowing  the  same  to  be  false,  or 
who  shall  act  or  profess  to  act  under  any  false 
colour  or  pretence  of  the  process  of  the  said 
court,  shall  be  guilty  of  felony. 
•  58.  Jurisdiction  of  the  court. — ^And  be  it 
enacted.  That  all  pleas  of  personal  actions, 
where  the  debt  or  damage  claimed  is  not  more 
than  twenty  pounds,  whether  on  balance  of 
account  or  otherwise,  may  be  holden  in  the 
countv  court,  without  writ ;  and  all  sucb  ac- 
tions Drought  in  the  said  court  shall  be  heard 
and  determined  in  a  summary  way  in  a  court 
constituted  under  this  act,  and  according  to 
the  provisions  of  this  act :  Provided  always, 
that  the  court  shall  not  have  cognizance  of  any 
action  of  ejectment,  or  in  which  the  title  to  any 
corpot^  or  incorporeal  hereditaments,  or  to 
any  toll,  fair,  market,  or  franchise,  shall  be  in 
question^  or  in  which  the  vahdity  of  any  devise, 
bequest,  or  limitation  under  any  will  or  settle- 
ment may  be  disputed,  or  for  any  malicious 
prosecution,  or  for  any  libel  or  slander,  or  for 
cviminal  conversation,  or  for  seduction,  or 
breach  of  promise  of  marriage. 

50.  Suits  to  be  by  [flaini, — And  be  it  enacts 
ed,  Thati  on  the  appUcation  of  any  person  de- 
sirous to  bring  a  suit  under  this  act,  the  clerk 
of  the  court  shall  enter  in  a  book  to  be  kept 
for  this  purpose  in  his  office  a  plaint  in  wrir 
ting,  stating  the  names  and  the  last  known 
places  of  abodeof  the  parties,  and  the  substance 
of  the  action  intendeft  to  be  brought,  every  one 
of  which  plaints  shall  be  numbered  in  every 
year  according  to  the  order  in  which  it  shall  be 
entered;  and  thereupon  a  summons,  stating 
the  substance  of  the  action,  and  bearing  the 
number  of  the  plaint  on  the  margin  thmof, 
shall  be  issued  under  the  seal  of  the  court  ac- 
cording to  such  form,  and  be  served  on  the 
defendant  so  many  days  before  the  day  on 
udiich  the  court  shall  be  hidden  aS  which  the 
eanse  is  to  be  tried,  as  shall  be  directed  by  the 
ndcs  made  for  regulating  the  practice  of  the 
court,  as  hereinafter  provided ;  and  delivery  of 
Muh  summons  to  the  defoidimt,  or  m  such 
0ttier  manner  as  shall  be  specified  in  the  tnlas 
4i#.practet^  shaU  he  deemed  good  service ;  and 


no  misnomer  or  inacenrato  descr^tioa  of  any 
person  or  pbee  in  any  saeh  plaint  or  swanaon 
shall  ^tiate  the  same,  so  that  the  penwi  or 
place  be  therein  described  b«  as  to  be  eooi- 
monly  known. 

60.  Summons  may  issue,  though  amae  of  as- 
tioH  may  not  arise  in  the  district. — And  he  it 
enacted.  That  such  summons  may  iseae  in  any 
district  in  which  the  defendant  or  one  of  tw 
defendants  shall  dwell  or  carry  on  his  business 
at  the  time  of  the  action  brought ;  or,  by  kavn 
of  the  court  for  the  distriot  in  which  the  de- 
fendant or  one  of  the  defendants  shjdl  hare 
dwelt  or  carried  on  his  business,  at  sosae  time 
within  six  calendar  months  next  before  the 
time  of  the  aption  brought,  or  in  which  the 
cause  of  action  arose,  such  summons  may  issue 
in  either  of  such  last-mentioned  courts. 

61 .  Processes  out  of  district  of  court  may  be 
served  by  bailiff  of  any  other  court. — And  be  it 
enacted.  That  any  suounons  or  other  process 
which  under  this  act  shall  be  required  to  be 
served  out  of  the  district  of  the  court  frooi 
which  the  same  shall  have  issued  may  be 
served  by  the  bailiff  of  any  court  holden  under 
this  act  lu  any  part  of  England,  and  soefa  ser- 
vice shall  be  as  valid  as  if  the  same  had  be^ 
made  by  the  bailiff  of  the  court  out  of  wluck 
such  summons  or  other  process  shall  have 
issued  within  the  jurisdiction  of  the  oourt  for 
which  he  acts. 

62.  Proof  of  service  ofproetwsout  oftktdk^ 
trict,  or  in  the  absence  of  the  baUiff^ — And  be 
it  enacted,  That  service  of  any  summons  or 
other  process  of  the  court  which  shall  reqoiie 
to  be  served  out  of  the  district  of  the  court 
may  be  proved  by  affidavit,  purporting  to  be 
sworn  before  any  judge  of  a  ocmnty  courts 
or  before  a  master  extraordinary  in  Chancery, 
or  any  person  now  authorized  by  law  to  take 
affidavits;  and  the  fee  for  takii^  such  affidarit 
shall  not  be  more  than  one  shiUing,  and  shall 
be  costs  in  the  caase;  and  in  every  case  of  the 
unavoidable  absence  of  the  bailiff  by  whom 
any  summons  or  other  prooeen  of  toe  coort 
shall  have  been  served  the  service  of  sack 
summons  or  other  process  ma^r  be  proved,  if 
the  judge  shall  think  (it,  in  the  same  manner 
as  a  summons  served  out  of  the  dietrtct  of  ths 
court,  but  without  additional  charge  to  either 
of  the  parties  to  the  suit* 

63.  Demands  not  to  be  divided  for  tkenup- 
pose  of  bringing  two  or  more  suita. — And  be  it 
enacted.  That  H  shall  not  he  lawful  for  any 
plaintiff  to  divide  any  cause  of  action  for  tl^ 
purpose  of  bringing  two  or  more  eoita  in  uxy 
of  the  said  courts,  but  any  plaintiff  having 
cause  of  action  for  more  than  twenty  poonds, 
for  which  a  pbont  might  be  entered  uiMbr  this 
Act  if  not  for  more  than  twenty  pounds,  may 
abandon  the  exeeee^  and  thereupon  Um  plain» 
Uff  shall,  on  proving  his  case,  recover  to  an 
amount  not  exceeding  twenty  poonds  ;  and  the 
iudj|rmeot  of  the  court  upon  such  plaiiitaiall 
be  m  full  dischai^o  of  all  dinumds  in  nnpict 
of  each  caitteof  actbu^  and  entry  of  tlle'jndgt-^ 
ment  shall  bo  madb  aeeovdini^* 

64.  iMsnsni.  may  sm^fatwspm^^ — Asi  bs  it 


enACted,  Tltat  it  shall  be  lawfhl  for  any  person 
tmder  the  age  of  21  years  to  preseente  any  soit 
in  any  court  holden  under  this  act  for  any  sum 
of  money  not  greater  than  30/.  which  may  be 
due  to  him  for  wages  or  piecework,  or  for  work 
as  a  servant,  in  the  same  manner  aa  if  he  were 
WfiiUage. 

65.  Ciues  ofpartnership  and  intestacy,'^And 
belt  enacted,  Tliatthe  jurisdiction  of  the  county 
court  under  this  act  shall  extend  to  the  re- 
covery of  any  demand^  not  exceeding  the  sum 
of  20l.,  which  is  the  whole  or  part  of  the  un- 
liquidated ])alance  of  a  partnership  account,  or 
the  amount  or  part  of  the  amount  of  a  distri- 
buted share  under  an  intestacy,  or  of  any  legacy 
under  a  will. 

66.  Executors  may  sue  and  be  sued, — And  be 
it  enacted.  That  it  shall  and  may  be  lawful  for 
any  executor  or  administrator  to  sue  and  be 
sued  in  any  court  holden  under  this  act  in  like 
.mauDer  as  if  it  were  a  party  in  his  own  right 
and  judgment,  and  execution  shaU  be  such  as 
in  the  hke  case  would  be  given  or  issued  in  any 
supcarior  court. 

-  67.  No  prwUegfe  aUswed. — ^And  be  it  enacted. 
That  no  privilege,  except  as  hereinafter  ex- 
oepted,  shall  be  allowea  to  any  person  to  ex- 
empt him  from  the  jurisdiction  of  any  court 
holden  under  this  act. 

66.  One  4jf  several  persons  may  be  sued, — 
And  be  it  enacted.  That  where  any  plaintiff 
shall  have  any  demand  recoverable  under  this 
act  against  two  or  more  persons  jointly  answer* 
able,  it  shall  be  sufficient,  if  any  of  sucn  persons 
be  served  with  such  process,  and  judgment  may 
be  obtained  and  execution  issued  against  the 
person  or  persons  so  served,  notwithstanding 
that  others  jointly  liable  may  not  have  been 
served  or  sued,  or  may  not  have  been  within 
tbe  jurisdiction  of  the  court ;  and  every  such 
person  against  whom  judgment  shall  have  been 
obtained  under  this  act,  and  who  shall  have 
satisfied  such  judgment,  shall  be  entitled  to 
<ianafid  and  recover  in  the  county  court  under 
this  act  contribution  from  any  other  person 
jointly  liable  with  him. 

69*  Judj^e  akme  to  determm  all  questions,  such  of  them  as  shall  be  impannelled  to  try 
mmlem  a  jury  be  summo»ed.^-^And  be  it  enacted, '  any  cause  or  causes  an  oath  to  give  true  ver- 
Tbat  the  judge  of  the  county  court  shall  be  the  |  diets  according  to  the  evidence ;   and  the  pes- 


lainedt  Prodded  aliviqrs,  that  tb»  pnty  s»i 
oniring  a  jury  to  be  siiBMioHed>  riiall  gisv  tm 
the  clerk  of  the  ooart»  or  leave  at  his-  officii 
such  notice  tersof  as  shall  be  ^rsctsd  by  tlis 
rales  made  for  regulating  the  practice  of  the 
court  as  herein-after  provided;  and  tba  said 
derk  shall  cause  notice  of  soteh  demand  o£  a 
jurv,  made  either  bv  the  plaintiff  or  defendanl^ 
to  be  communicated  to  the  other  party  to  ths 
said  action,  estker  by  post,  or  by  causing  ths 
same  to  be  delivered  at  his  usual  pkcs  of  abode 
or  business ;  but  it  shall  not  be  necessary  for 
either  party  to  prove  on  the  trial  that  such 
notice  was  communicated  to  the  otiier  paitf 
by  the  clerk. 

71.  Party  reqmring  jury  to  make  a  deposits 
— ^Aad  be  it  enacted.  That  every  party  requir- 
ing any  jury  to  be  summoned  shall  at  the  time 
of  giving  the  said  notice,  and  before  he  shafl 
be  entitled  to  have  such  jury  summoned,  pay 
to  the  clerk  of  the  court  the  sum  of  &s.  for  pa^p* 
ment  of  the  jury,  and  such  sum  shall  be  consi- 
dered as  costs  in  the  cause,  unless  otherwiss 
ordered  by  the  judge. 

72.  Wio  shall  be  j'sfors.— And'  be  it  enacted^ 
That  the  sheriff  of  every  county,  and  the  high 
bailifis  of  Westminster  and  Sonthwark,  shall 
cause  to  be  delivered  to  the  clerk  of  the  court 
a  list  of  persons  qualified  and  liable  to  serve  jaa 
jurors  in  the  courts  of  assize  and  nist  prkm 
for  their  county,  city,  and  borough  respectively^ 
within  fourteen  days  from  the  receipt  of  toe 
jury  book  from  the  clerk  of  the  peace  of  ths 
countv,  or  other  officer,  each  list  containing 
only  tne  names  of  persons  residing  within  the 
jurisdiction  of  the  court,  for  which  list  the  said 
sheriffs  and  high  bailiffs  shall  be  entitled  to  re- 
ceive out  of  the  general  fund  of  the  court  a  fee 
after  the  rate  of  2d.  for  every  folio  of  seventy- 
two  words ;  and  whenever  a  jury  shall  be  r»- 
quired  the  clerk  of  the  court  shall  cause  so 
many  of  the  persons  named  in  the  list  as  shall 
be  needed  in  the  opinion  of  the  judge  to  be 
summoned  to  attend  the  court  at  a  time  and 
place  to  be  mentioned  in  the  summons,  and 

!  shall  adsMnister  or  cause  to  be  administered  to 


sole  judge  in  all-  actions  brought  in  the  said 
court,  and  shall  detenmne  aU  questions  as  well 
of  foqt  as  of  law,  unless  a  jury  shall  be  sum- 
moned as  herein-after  mentioned;  and  no 
anitoTs  shall  in  any  case  be  snmn^oned  to  hold 
or  have  any  jurisdiction  in  any  court  holden 
under  this  act. 

70.  Actions  may  be  tried  by  a  jury  when  par- 
ties  require  it. — ^And  be  it  enacted.  That  in  all 
actionB  where  the  amount  claimed  shall  exceed 
5/.  it  shall  be  lawful  for  the  plaintiff  or  defend- 
ant tOEa(|uire  a  jury  to  be  summoned  to  try  the 
said  action;  and  in  all  actions  where  the 
amovnt  clainaed  shall  not  exceed  &l.  it  shall  be 
hnrfnl  for  the  jodffe,  in  his  discretion,  on  tiie 
mJBeation  of  -ei£er  of  the  parties,  to  order 
that  such  action  be^  tried  by  a  j wy ;  and  in 
case  SBch  jpry .  Aall  oe  sunHnonsd .  ac- 
to  dis  provisiOBS   herein-sAsr  con- 


sons  so  summoned  shall  attend  at  the  court  at 
the  time  mentioned  in  the  summons,  and  in 
default  of  attendance  shall  forfeit  such  sum  of 
money  as  the  judge  shall  direct,  not  being 
more  than  SI,  for  each  deftmk ;  and  the  de- 
livery of  such  summons  to  the  person  vdiose 
attendance  is  required  on  such  jury,  or  deHvery 
thereof  to  his  wire  or  servant,  or  any  inmate  at 
his  usual  place  of  abode,  trading,  or  dealing, 
shidl  be  deemed  good  service:  Provided  al- 
ways, that  no  person  shall  be  summoned  or 
compelled  to  serve  on  such  jurv  moss  tiani 
twice  within  one  year,  or  who  shall  have  been 
snramoned  and  shaU  have  attended  upon  any 
jury  at  tiie  assizes,  or  any  court  of  nisi  pmms, 
or  at  the  central  crianaal  oeuit  for  the  aaase 
ooaaty,  witfam  six  calendar  months  nextbeiMfe 
the  delivery  of  suofaannimsnai 

73.  Nmmksr  of  the  jury. — Andbeiti 
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That  wh«ii0ver  there  are  any  jwy  trials*  fiva 
jurymen  shall  be  impaibieUed  and8wom«  as 
oecaaioii  shall  require,  to  give  their  verdicts  in 
the  causes  which  jshaQ  be  brought  before  them 
in  the  sud  court,  and  being  once  sworn,  shall 
not  need  to  be  re-sworn  in  each  trial ;  and 
eitiier  of  the  parties  to  anv  such  cause  shall  be 
entitled  to  his  lawful  challenge  against  all  or 
any  of  tiie  said  jurors  in  hke  manner  as  he 
would  be  entitled  in  any  superior  court ;  and 
the  jurynien  so  sworn  afaiall  be  required  to  give 
an  unanimous  verdict. 

74.  Proceedinf$  on  hearing  tke  plaitU. — ^And 
be  it  enacted.  That  on  the  dav  in  that  behalf 
named  in  the  summons  the  plaintiff  shall  ap- 
pear, and  thereupon  the  defendant  shall  be 
required  to  ^ipear  to  answer  such  f)laint ;  and 
on  answer  beaig  made  in  court  the  judge  shall 
proceed  in  a  summary  way  to  try  the  cause, 
and  give  judgment,  without  further  pleading  or 
formal  jomder  of  issue. 

75.  No  evidenee  to  be  given  that  is  not  in 
mmmons, — And  be  it  enacted.  That  no  evidence 
shall  be  given  by  the  plaintiff  on  the  trial  of 
any  anch  cause  as  aforesaid  of  any  demand  or 
cause  of  action,  exc^t  such  as  shall  be  stated 
in  the  summons  hereby  directed  to  be  issued. 

76,  Notices  to  be  given  to  the  clerk  of  special 
defences^  who  a&atf  communicate  the  same  to  the 
pHamHff, — ^And  be  it  enacted.  That  no  de- 
lendant  in  uiy  court  holden  under  this  act 
ahall  be  allowed  to  set  off  any  debt  or  demand 
daimed  or  lecoverable  bv  him  from  the  plain- 
tiff, or  to  set  up  by  way  oz  defence  and  to  claim 
and  have  the  benefit  of  in&ncy,  coverture,  or 
any  statute  of  limitations,  or  of  his  discharge 
under  anv  statute  relating  to  bankrupts,  or  any 
act  for  relief  of  insolvent  debtors,  without  the 
consent  of  the  plaintiff,  unless  such  notice 
thereof  as  shall  be  directed  by  the  rules  made  for 
regulating  the  nractice  of  the  court  shall  have 
been  given  to  the  clerk  of  the  court ;  and  in 
everv  case  in  which  the  practice  of  the  court 
shall  require  such  notice  to  be  given,  the  clerk 
of  the  court  shall,  as  soon  as  conveniently  may 
be,  after  receiving  such  notice,  communicate 
the  same  to  the  plaintiff  by  the  post,  or  by 
causing  the  same  to  be  dehvered  at  his  usuu 
place  of  abode  or  business ;  but  it  shall  not  be 
necessary  for  the  defendant  to  prove  on  the 
trial  that  such  notice  was  communicated  to  the 
plaintiff  b^  the  clerk. 

77,  Smts  mag  be  settled  by  arbitration, — And 
be  it  enacted.  That  the  judge  may  in  any  case, 
with  the  consent  of  both  parties  to  the  suit, 
order  the  same,  with  or  without  other  matters 
within  the  jurisdiction  of  the  court  in  dispute 
between  such  parties,  to  be  referred  to  arbitra- 
tion, to  such  person  or  persons,  and  in  such 
manner,  and  on  such  terms  as  he  shall  think 
reasonable  and  just ;  and  such  reference  shall 
not  be  revocable  by  either  party,  ezcqpt  by  con- 
sent of  the  judge ;  and  the  award  of  the  arbi^ 
trator  or  arbitrators  w  umpire  shaU  be  entered 
as  the  judgment  in  the  cause,  and  shall  be  as 
^dmg  and  effiectual  to  aU  intents  as  if  given 
by  ^eiudge;  provided  that  the  judge  may,  if 
he  think  fit,  on  iqpplkation  to  him  at  the  firat 


court  held  after  the  expiration  of  one  wetk  after 
the  entry  of  such  award,  det  amde  any  such 
award  so  given  as  aforesaid,  or  may,  with  the 
consent  of  both  parties  aforesaid,  revoke  the 
refeience,  or  oraer  another  reference  to  be 
made  in  the  manner  aforesaid. 

[The  renudnder  of  this  Act  wiU  be  giwn  in 
our  next.] 


SELECTIONS  FROM  CORRESPOJ^- 
DENCE. 

MBDICAL   BVIDBNCB. 

Sir,— In  page36l,«ie«,of  thcL^aia*i«rrer, 
I  read  with  much  interest  the  artide  under  tiie 
head  "  Medical  Jurisprndenee,"  «blBiliBfir  the 
particulars  of  the  case  tried  at  Guildford  on  the 
Ist  August,  which,  as  you  justly  obeerre,  shows 
the  necessity  of  exercising  gmt  cairtioo  in 
giving  weigm  to  speculative  medical  tastuDony. 
I  was  present  at  the  trial,  and  sat  bf  the  aide  of 
the  pnsoner's  counsd,  and  was  muck  iBtereetod 
in  the  event,  and  though  the  evidence  appeased 
circumstantkilly,  though  somewhat  inferentiaUy, 
conclusive  against  the  unfortunate  yeoiiy  wo- 
man, I  was  convinced  in  my  own  nnad  of 
her  innocence,  and  subsequent  eonvenaakm 
with  her  after  her  acquttal  strengthened 
my  conviction,  that  the  unhapp}r  event  mm  the 
effect  <tf  pure  mistake,  and  it  appeued  as 
though  Providence  interposed  at  the  draadful 
moment  of  suspense  when  the  almost  dawning 
test  was  produced  by  the  medkal  mm,  in  a 
manner,  (l  should  be  considered  undnakable, 
perhaps,  if  I  used  the  word  triumph,)  but  cer- 
tainly of  great  excitement,  for  the  purpose  of 
establishing  the  evidence  of  her  guilt.  The 
adroitness  of  the  prisoner's  comud,  from  his 
great  anxiety  on  behalf  of  his  unfortunate  cfient, 
m  completely  overthrowing  the  ehemieal  teift 
made  by  a  man  of  15  jrears'  exoerienoe,  detSTii 
no  smcul  commendation,  ana  I  thmk  it  only 
just  to  the  learned  gentleman,  that  yonr  nadefs 
should  be  acquainted  with  his  nanae.  It  was 
Mr.  J.  Locke  of  the  Home  Circuit,  and  a  aovrce 
of  high  gratification  to  him  must  be  the  reflec- 
tion that  his  exertions  of  that  day,  perhaps 
saved  a  felloW'-creature,  who  stood  mnte  and 
powerless  at  her  country's  bar,  from  die  igao- 
minions  murderer's  death. 
4,  Raymond's  BwUdings,  C.  ¥,  C. 

[In  the  "  Letter  Box "  at  p.  424,  we  re> 
quested  to  hear  from  the  correspondent  who 
sent  us  the  report,  as  we  had  an  impresaon 
that  it  was  the  attorney  who  suggested  the  test 

in  question,  and  we  wished  to  give  his  i 

well  as  that  of  the  counsel. — Ed.] 


A8SIONMBNT  OF  LBA8B. — FORPnrfCmB. 

A  I.BA8B  for  years  contains  a  proviso'tor  re- 
entry, *'  if  the  lessee,  his  execntore,  6sc»  ahaQ 
assign  this  indenture  of  lease  or  deiQJM  the 
said  premises  or  any  part  tibereof,  for  all  or 
any  part  of  the  said  term,  without  the  eonsens 
in  writing  of  the  lessor,  his  hmni  or  i 


Notices  qfLttw  1tef(irm.^8uperhf  Ctmrts:  Vhe^ChaneeHor  Knij^ht  Bruce. 
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The  lessee  grants  an  under-lease,  and  in  an- 
other and  a  smaller  case  assigns  hj  way  of 
mortgage^ — will  such  under-lease  or  assign- 
ment operate  as  a  forfeiture  of  the  lease  ? 

CiviB,  A.* 


COPYHOLDS. — DEPUTATION. 

Is  a  lord  or  steward  of  a  manor  compellable 
to  take  a  surrender  of  copyholds  by  power  of 
attorney,  or  can  he  reqmre  a  deputation  to  be 
had  for  passing  the  surrender  ? 

Civw,  A, 


NOTICES  OF  LAW  REFORM  FOR  THE 
NEXT  SESSION. 

Mb.  Rotmily. --To  call  the  attention  of  the 
house  to  the  fees  paid  by  the  suitors  in  the 
various  courts,  ana  generally  to  the  mode  of 
defraying  the  expenses  of  the  administration  of 
justice  throughout  the  country. 

Mr.  JglumAy.— Bill,  further  to  amend  "the 
acts  for  facilitating  the  enfranchisement  of 
copyhold  and  customary  lands,  and  for  the 
impnroyement  of  such  tenure,"  by  providing 
that  such  enfnmchieement  shall  be  compukory. 

Mri  Bwart. — To  move  the  total  repeal  of  the 
punishment  of  desAh. 

Mr.  Puiey, — Bill  to  remove  doubts  as  to  the 
power  of  owners  of  settled  estates  to  grant 
tenant  rights  on  their  farms. 

Mr.  Aglumby, — Bill  to  amend  the  acts  to 
&d]itate  the  enclosure  of  commons,  by  provid- 
ing that  all  lands  allotted  under  them  snaU  be 
fr^faold,  whatever  the  tenure  of  the  lands  in 
respect  of  which  the  allotments  be  made. 

Mr.  Bright. — Bill  to  amend  the  game  laws. 

Mr.  Puiew. — Bill  to  enable  occupiers  of  land 
to  recover  damages  for  injury  inflicted  by  game 
on  their  crops. 

Mr.  Wakley.-^BiM  to  provide  for  the  regis- 
tration in  Great  Britain  and  Ireland  of  all 
legally  qualified  practitioners  in  medicine  and 
surgery. 

Mr.  Ponlett  Serope. — Bill  to  exempt  from 
poor-rate  the  occupiers  of  tenements  under  the 
vahie  of  5/.  per  annum  in  rural,  and  8/.  in 
town  difltricte,  if  certified  by  the  medical  officer 
of  the  district  to  be  well  drained  and  otherwise 
k^  in  good  sanatory  condition. 

Mr.  Poulett  Serope, — ^To  move  resolutions  to 
the  effect,  that  the  main  principle  of  English 
poor-law  be  extended  to  Ireland,  but  relief  not 
limited  to  admission  into  a  workhouse. 

Mr.  Eioart, — To  move  that  committees  on 
all  private  bills  consist  of  five  members,  neither 
personally  nor  indirectly  concerned  in  the 
question  submitted  to  tiieu:  consideration. 

Mr.  J2.  Y^rke. — ^To  move  that  the  same  con- 
stitution and  regulations  now  adopted  with  re- 
gard ^^  committees  on  rallwajr  bills  be  applied 
to  comiiattees  on  all  private  bills. 

[Lords  Brooi^utm  and  Campbell  will,  no 


caaeatbeN  cited.    So, 


doubt,  largely  add  to  this  list  aVthe'coinmenee^ 
ment  of  the  sessions. 

The  Lord  Chancellor  also  will  very  probably, 
bring  forward  his  amendment  of  tne  Law  of 
Debtor  and  Creditor.] 


RECENT   DECISIONS  IN  THE  SUPE- 
RIOR  COURTS.' 

ftSPOBTBO    BT    BAmBISTBBS    OF   THB    SBVBBAL 
COVBTS. 

Ufre^ttanreller  ItRfftt  Vnue. 
Esparte  Bartlett.    June  30,  July  3  &  4. 

OOBTB.— CUBTODY    OF   INFANTS*  ACT,    2  &  3 
VICT.  C.  64.—- POBM  OF  OBDBB. 

Whether  the  court  hits  jurisdiction,  under  the 
Custody  of  Infants'  Act.  (2  &  3  Viet.  c. 
54  J  to  give  costs,  quaere  ? 

A  PBTiTiON  was  presented,  under  the  2  &  3 
Vict.  c.  54,  bv  the  wife  of  a  clergyman,  by  her 
brother,  and  her  next  friend,  alleging,  disagree* 
menis  between  the  husband  and  wife,  by 
reason  of  which  she  had*  gone  away  to  reside 
with  her  own  familiy.  '^^  husband  had,  at 
first,  withdrawn  Mmself,  and  after  a  short  time, 
had  renewed  cohabitation,  which  was  subse* 
quently  discontiaued.  It  appeared  that  there 
were  six  children  of  the  marriage,  all  of  whom 
were  infanta,  the  two  youngest  being  under 
seven  years  of  age,  and  they,  with  the  others*, 
being  in  the  custody  of  the  husband.  The 
petition  prayed,  that  the  husband  might  be 
ordered  to  deliver  the  two  youngest  clmdren» 
namely,  Stephen,  aged  nearly  four  vears,  and 
Emily  Louisa,  aged  one  year  and  eight  months, 
until  they  should  attain  the  age  of  seven  yeara, 
subject  to  such  regulations  as  the  court  might 
deem  just  and  convenient;  that  the  husbaad 
might  be  ordered  to  allow  the  mother  to  have 
access  to  the  other  four  children,  at  such  timee 
and  subject  to  such  regulations  as  the  court 
might  deem  proper,  and  that  the  husband 
might  be  oraered  to  pay  the  costs  of  the 
petition. 

Mr.  Swawsiou  and  Mr.  Sheffield  for  the  pe< 
titioners.  Mr.  Wigram  and  Mr.  Shebbeare  for 
the  respondents. 

Vice-Chancellor  Bruce»  (after  commenting 
upon  the  merits  of  the  case.)  "  I  asked,  after 
the  petition  was  heard,  whether  the  father 
would  give  the  custody  of  the  yonnaest  boy  to 
the  mother,  but,  for  reasons  which  he  £^ve, 
that  was  declined.  The  order  must  be,  that 
Mr.  T.  Boult,  Mr.  P.  Boult,  and  Mrs.  Bartlett« 
undertaking  to  take  proper  care  ot  and  to  pro- 
vide in  proper  manner  for  the  eoucation  and 
maintenance  of  Emily  Louisa  Bartlett,  Mr* 
Bartlett  do,  at  six  o'clock  this  evening,  deliver 
her  to  Mr.  Thomas  Boult,  he  undertaking 
forthwith  to  deliver  her  safdy  to  her  mother, 
and  to  let  the  child  remain  in  thai  lady's  cua- 
todv,  unial  she  attain  the  age  ef  aeven  yeara, 
or oanngsiidii^aner time aa  thA  court  msy 
direct  The  infimt  must  net  beraMvadfrom 
Cbf^m,  (themothar's  midinioe^)  without  leave 
of  the  court,  except  for  occasional  visits  for 


towards  the  4^fimenc$  qf  ike  perscfMOhf^ikt 
court  refused  to  direct,  under  the  5fi  order 
of  the  9th  May,  1839,  preJwiwMyy  ae^ 
counts  and  inautries,  upon  the  promad^  #to 
it  would  be  unjust,  in  such  a  suit  and  iffore 
answer,  to  throw  the  onus  of  taking  the  «c- 
counts  upon  the  hetr-al-law. 
Proper  oourse  to  be  taken  under  wueh  cir- 

eumstances. 
Mr.  Eade  moved,  under  the  6tb  oider  ci 
May,  1639,  for  a  reference  to  the  Maiter  to 
take  preliminary  accounts  and  inqoines.  H^ 
facts  are  stated  in  his  Honour's  judgment 

Vice-Chancellor   li^am.      In  this  case  s. 
gentleman  dies  intestate.   His  creditor  files  a 
bill ;  and,  there  being  no  personal  representa- 
tive, the  creditor  himself  has  taken  out  admi- 
nistration to  the  estate  of  the  deceased.     He 
makes  as  a  defendant  to  the  suit  the  heir-at- 
law.    He  savs,  the  real  estate  is  raaponsihle  to 
him  in  satisuction  of  his  debt,  or  «o  much  as 
the  personal  estate  turns  out  to  be  insnfiififat 
to  pay.     Having  filed  his  bill,  I  am  adked  be- 
fore answer,  to  make  an  order,  ttnder  tbiift  fifth 
order  of  May,  1839,  referring  it  to  the  Master 
to  take  preuaunary  accounts  as  between  the 
creditor  and  the  heir-at-law.     I  am  toconader 
whether,  in  a  suit  so  framed,  such  an  mqinry 
would  be  proper.    The  difficulty  is  this :  ths 
right  of  the  creditor  is  to  go  against  the  per- 
sonal estate,  in  the  first  instance,  and,  if  that  is 
insufficient,  then  to  go  against  the  real  estate. 
He  has  a  right  to  bring  the  rq>rf  srntufives  be- 
fore the  court,  that  the  h6ir-at4aw  may  hsre 
an  opportunity  of  seeing  whether  the  penooal 
estate  is  really  insvificient  to  pay  the  debt 
The  plaintiff  in  this  case  happens  to  fill  the 
double  character  of  creditor  and  persons!  i»- 
presentative.     The   most  fitTourable  way  of 
putting  the  case  is,  to  suppose  that  the  credilor 
and  the  personal  representative,  as  different 
parties,  may  join  as  plaintifTs  in  the  suit*    Is  it 
right,  as  against  the  heiivat-law,  whsse  in- 
terests I  am  to  consider,  to  direct  ordimioary 
inquiries  ?    The  first  eontest  must  oe  hetweaa 
the  creditor  and  the  personal  represeatatife. 
It  is  not  alone  the  duty  of  the  heir-at-law  to 
prosecute  that  inquiry,  although  the  accoants 
must  be  taken  in  his  presMice.    The  creditor 
and  the  personal  representative  being  co-plun* 
tiffs,  I  cannot  direct  the  inquiry  to  m  takea  as 
between  those  two,  there  b^ng  no  oae  what- 
ever to  prosecute  (he  accounts  of  the  persoaal 
estate  in  the  Master's  office.    All  I  can  ssy  is, 
that  the  personal  representative  sabmits  to  ac- 
count to  the  estate  of  the  httr-at-iaw,  if  ^ 
latter  thinks  proper  to  initiate  Uie  aocoimt ;  bat 
I  cannot  say,  that  I  will  eampel  the  faeir-at-hnr 
to  have  that  course  taken.    As  no  debt  is 
proyed,  in  strietness,  I  ought  not  to  diiect  the 
accounts  to  be  taken.     I  cannot  consider  the 
representative  as  hsmdfdie  admitting  tha  debt 
I  have  often  taken  this  comae:  if  I  fiad-ite 
debt  is  proved  against  the  psnonal  tipi'twn 
tive,  I  make  the  usual  decree  for  the  accoont, 
because  it  is  not  to  be  proved  over  again.     I 
am  not  quite  dear  that  even  that  should  be 
done,  when  the  hdr-at-law  resists  It.    I  tiiink 


^  J  of  air  and  for  health  to  the  coasts  of 

England,  or  to  any  place  in  the  country,  not 
exceeding  ISO  miles  from  London;  and  on 
every  dhange  of  residence,  notice  by  letter, 
sent  by  post,  to  be  given  to  the  father.  Mr. 
BartlstI,  or  some  member  of  his  family  de- 
puted by  Urn,  to  have  access  to  the  child  once 
m  every  six  weeks,  such  interviews  not  to  ex- 
ceed two  hours  in  duration,  and  to  take  place 
between  the  hours  of  ten  in  the  forenoon  and 
four  in  the  afternoon,  at  the  house  of  Mrs. 
Bartlett  the  elder,  the  mother  of  Mr.  Bartlett, 
if  she  consents  that  the  child  be  sent  there  in 
the  care  of  some  responsible  person  to  be  ap« 
pointed  by  the  mother,  who  shall  bring  the 
child  back  to  the  mother,  Mr.  Bartlett  under- 
taking not  to  interfere  with,  or  oppose,  or  ob- 
struct, its  return.  But  in  case  Mrs.  Elizabeth 
Bartlett  shall  not  consent  to  such  interviews 
taking  place  at  her  house,  then  Mr.  Bartlett  is 
to  have  access  to  the  infant  at  the  house  where 
his  wife  may  be  then  residing,  and  there,  in  the 
presence  of  some  responsible  person,  to  be  ap- 
pointed ns  before  mentioned.  Mrs.  Bartlett  is 
to  have  access  to  the  other  five  children  once 
in  every  six  weeks,  the  visits  to  be  of  similar 
duration,  and  within  the  hours  before  men- 
tioned concerning  the  father's  interview  with 
Emily  Louisa,  and  to  take  place  so  long  as  the 
five  children  shall  reside  at  or  within  two  miles 
of  Leominster,  (the  father's  present  residence,) 
or  its  suburbs,  at  some  respectable  place  to  be 
appointed  from  time  to  time  by  Mrs.  Bartlett, 
at  or  within  two  miles  of  Leominster,  and,  if 
resident  elsewhere,  (except  at  or  within  one 
mile  of  Clapton,)  then  to  take  place  at  some 
respectable  house  at  or  within  one  mile  of  the 
place  where  they  are  resident,  to  be  appointed 
by  Mrs.  Louisa  Bartlett ;  but,  if  resident  or 
visiting  at  or  within  one  mile  of  Clapton,  then 
the  five  children  to  be  brought  to  the  then  re- 
sidence of  their  mother,  under  the  care  of 
some  responsible  person,  to  be  appointed  by 
Mr.  Bartlett,  such  person  to  bring  them  back 
to  their  father,  and  Mr.  Bartlett  not  to  be  pre- 
sent at  any  of  the  interviews,  or  to  molest  or 
annoy  his  wife  upon  any  of  these  occasions. 
In  case  of  the  ilLiess  ot  the  youngest  child, 
Emily  Louisa  Bartlett,  notice  to  be  given  by 
letter  by  post  to  Mr.  Bartlett,  and  if  he  shall 
be  dissatisfied  with  the  medical  attendance, 
then  he  is  to  be  at  liberty  to  apply  to  the  court. 
Tlie  infant  to  be  brought  up  as  a  member  of 
the  Church  of  England.  Reserve  the  question, 
whether  the  court  has  jurisdiction,  under  this 
act  of  parUament,  to  give  costs,  and  if  it  has, 
the  question  must  be  reserved,  whether  in  this 
case  the  court  ought  to  give  them." 

Vire^tatirellsr  CtBigram. 
Ijeaden  v.  Lewin,    May  7. 

PBBiaMINARY   INOUIBICS. — OHDER  5,  MAY, 
1839.— INVANT   H«IB-AT-LAW. 

Where  a  creditor  and  administrator  of  an  tn- 
tesiaie,  in  his  double  character,  fikd  a  bill 
agaimt  the  infitnt  ksir''at4aw,for  thepw^ 
pose  of  making  ike  real  mtats  emUriiute 
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tecsiAf  coarae  U,  to  get  tome  <0llier  creditor 
to  initiate  the  proceeding,  and  make  auch  cre- 
ditor a  dafendattt  in  the  enit,  and  then  apply  to 
have  inquiries  directed ;  but  I  cannot,  in  the 
exereiBe  of  a  discretion  which  is  governed  by 
no  rule  at  aU,  where  no  debt  is  proved,  -subject 
dw  estate  of  the  heir-at-law,  especially  where 
the  heir  is  an  infant,  and  the  personal  estate  in- 
sohnentyto  the  ezpence  and  inconvenience  of 
having  accounts  taken  in  a  suit  so  framed 
against  himself.    I  can  lay  down  no  rule. 


Qaeni'4  VfMt. 
Lewis  V.  Samuel,    Easter  Term,  1846. 

ASSUMPSIT. — ATTORNKY. — NBOLIOBNGX. 

An  attorney  being  employed  to  conduct  a  pro- 
secution, ga:oe  an  undertaking  that  he  would 
not  charge  full  fees,  hut  that  he  would  only 
charge  the  money  actually  expended  in  con- 
ducting the  business.    In  consequence  of  the 
negligent  conduct  of  the  attorney  the  indict- 
mentfailed. 
Held,  that  he  could  not,  under  such  circum- 
stances, recover  back   the  money  so  ex- 
pended. 
This  was  an  action  of  assumpsit,  tried  be- 
fore Mr.  Justice  Wightman,  on  an  attorney's 
bill,  and  a  verdict  was  found  for  the  plaintiff 
for  38/.    Lewis  had  been  employed  as  an  at- 
torney for  the  plaintiff  in  an  action  of  Samuel 
Y,  Isaacs,  and  in  the  course  of  that  cause  cer- 
tun  facts  were  sworn  to  in  an  affidavit  which 
were  alleged  not  to  be  true,  and  a  prosecution 
for  perjury  was  instituted.      Lewis  was  em-  j 
ployed  to  conduct  the  prosecution,  and  he  gave 
an  undertaking  to  Samuel^  that  for  the  busi* 
ness  done  in  respect  of  the  prosecution  he 
would  not  charge  full  costs,  but  he  wouM  be 
content  to  be  paid  the  money  actually  expended. 
The  indictment  failed  because  the  Christian 
name  of  the  commissioner,  before  whom  the 
affidavit  was  sworn,  was  not  properly  stated, 
and  it  appeared  in  evidence  that  Lewis  had 
been  guilty  of  great  negligence  in  not  making 
proper  exertions  in  order  to  ascertain  the  cor- 
rect name  of  the  commissioner.     The  present 
action  was  brought  to  recover  the  money  actu- 
ally expended  in  conducting  the  prosecution, 
as  well  as  for  work  done  unconnected   with 
this  transaction.   The  jury,  under  the  direction 
of  the  learned  judge,  being  of  opinion  that 
Lewis  had  been  gmVby  of  gross  negligence  in 
conducting  the  prosecution  for  perjury,  did  not 
include  in  their  verdict  any  part  of  the  claim 
made  in  that  respect. 

Mr.  Watson  now  moved  for  a  rule  to  show 
cause  why  the  verdict  should  not  be  increased 
by  the  amount-  of  the  sum  expended  by  the 
pinntiff  in  respect  of  this  prosecution.  This 
18  monej  expended  imder  a  contract,  and  is 
distingmshable  from  the  cases  of  Hill  v. 
Featkerstonhaugf^,^  and  ShaiiD  v.  Arden^  where 
it  has  been  held  that  an  attorney  cannot  charge 
for  work  which  is  useless  towards  accomplish- 


ing Ae  object  his  dient  has  in  view:  Ihose 
cases  only  apply  where  an  attorney  seeks  to  Te-< 
cover  remuneration  for  his  wotk  and  labour,  and 
not  to  a  case  like  the  present,  where  he  only 
seeks  to  reimburse  himself  the  money  he  has 
expended  in  conducting  the  prosecution  for  the 
defendant.  [Lord  Benman,  G.  J.  If  .he  loses 
his  labour  in  the  one  case,  whyshould  he  not 
lose  his  money  in  the  other  ?]  The  case  stands 
on  the  same  principle  as  that  of  a  bailee  with- 
out reward,  and  the  plamtiff  is  entitled  to 
recover. 

Lord  Denman,  C.  J.  I  do  not  think  that 
there  is  any  ground  for  granting  this  applica- 
tion ;  bjr  reason  of  the  gross  negligence  of  the 
plaintiff, the  work  in  respect  of  which  this  claim 
is  made  has  become  entirely  useless  to  the  de- 
fendant. 

Pattesoii,  Williams,  and  Wightman,  J.'s  con- 
curred. 

Rule  refused. 


•  7  Bing.  569. 


*  9  Bing.  287. 


Sxr|t<|iiff. 

Lambe  v.  Smythe,    Easter  Term,  May  8. 

PLBA  IN  ABATBMBNT. — AFFIDAVIT  OP 
BESTDBNCS. 

The  word  "  residence,"  in  the  3  ^4  W.  4,  c. 
42,  s,  8,  means  '*  domicile "  or  "  home  /* 
therefore,  where  a  plea  in  abatement  for 
nonjoinder  of  a  co-contractor  was  verged 
by  an  affidavit  stating  that  the  party  re- 
sided at  a  certain  place  which  was  in  fact 
his  home.  Held,  that  the  statute  had  been 
complied  with,  although  the  party  was 
not  then  living  there,  but  had  gone  abroad 
for  a  short  time. 

This  was  an  action  against  one  of  the  pnv 
visional  committee  of  the  "Trinidad  Great 
Eastern  and  Soutii-Westem  Railway  Com^ 
pany,''  to  recover  the  price  of  advertisements 
inserted  in  a  newspaper.  The  defendant 
pleaded  in  abatement  the  nonjoinder  of  other 
co-contractors,  amongst  whom  was  Sir  G. 
Rich.  The  plea  was  verified  by  an  affidavit 
stating  that  Sir  G.  Rich  resided  at  43,  Lowndes 
Street,  Belgrave  Souare. 

A  rule  nisi  had  oeen  obtained  to  set  aside 
the  plea,  on  the  grotmd  that  the  affidavit  did 
not  state  the  true  residence  of  Sir  G.  Rich,  as 
required  by  the  3  &  4  W.  4,  c.  42,  s.  8,  which 
enacts, "  that  no  plea  in  abatement  for  the  non- 
joinder of  any  person  as  a  co*defendant  shall 
be  allowed  in  any  court  of  common  law,  unless 
it  shall  be  stated  in  such  plea  that  such  person 
is  resident  within  the  jurisdiction  of  the  court, 
and  unless  the  place  of  residence  of  such  per- 
son shall  be  stated  with  convenient  certamty 
in  an  affidavit  verifying  such  plea."  In  support 
of  the  application,  an  affidavit  was  produced 
which  stated,  that  at  the  time  the  action  was 
commenced  Bir  G.  Rich  was  not  living  at  43, 
Lowndes  Street,  Belgrave  Square;  that  the 
party  who  went  to  serve  him  with  process  was 
told  that  the  house  belonged  to  another  person, 
and  that  Sir  G.  Rich  had  left  it  for  some  time 
past,  and  had  gone  to  France. 
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Jervis  showed  catnej  upon  affidaritt  statinff 
that  the  house  m  question  was  the  fumifihed 
residence  of  SirG.nich»  who  had  allowed  a 
friend  to  occupy  it ;  that  Sir  G.  Rich  was  living 
there  at  the  time  the  action  was  commenceo] 
but  had  left  town  for  a  few  months  for  the 
benefit  of  his  health,  and  was  endeavouring  to 
let  the  house  fumishjod  until  his  return.  Under 
these  circumstances,  it  was  submitted,  that  the 
fequisites  of  the  3  &  4  W.  4,  c,  42,  s.  8,  had 
been  substantially  comolied  with. 

hush,  in  support  of  tne  rule,  argued  that  the 
object  of  the  statute  was  to  compel  the  part^ 

S leading  in  abatement  to  give  a  place  of  resi- 
enoB  where  the  co-contractor  might  be  found. 
.  Cur,  ado,  vult. 

Pollock,  C.  B.  This  was  a  motion  to  set 
aside  a.  plea  in  abatement,  on  the  ground  that 
the  affidavit  did  not  disclose  the  true  residence 
of  a  vartv  who  ought  to  have  been  joined.  We 
are  aJl  ot  opinion,  however,  that  the  residence 
stated  here  was  the  true  residence  of  Sir  G. 
Rich,  and  consequently,  that  the  rule  ought  to 
be  discharged,  but  without  costs.  The  affida- 
vits* on  which  it  was  moved,  no  doubt,  state 
that  Sir  G*  Rich  was .  not  living  there  at  the 
time,  but  when  aU  the  facts  come  to  be  inquired 
into,  it  appears  that  the  statute  has  been  com- 
phed  with.  The  word  ''residence"  in  it  m\ist 
De  understood  in  the  sense  of  a  man's  home. 

Parke,  B.  The  word  "  residence "  means 
domicile  or  home,  and  this  appears  to  have  been 
that  of  Sir  G.  Rich. 

Plait,  B.  The  language  of  the  3  &  4  W.  4, 
c.  42,  at  first  induced  me  to  hold  a  different 
opinion,  but  on  looking  to  the  cases  decided 
before  the  statute  as  jo  giving  the  residence  of 
parties  not  joined,  I  am  of  the  same  opinion 
with  the  rest  of  the  court.  Newton  y.  Verbecke, 
lY.ScJ.  257 ;  Taylor  v.  Harris,  4  B.  &  A. 
92.  The  statute  commands  that  to  be  done 
which  the  courts  formerly  required  to  be 
done ;  that  is  my  reason  for  holding  this  plea 
sufficient. 

Rule  dischaxged. 


which  had  been  paid  in  by  die  offieiai  aaiicDMb 
under  the  1  &  2  Will.  4,  c.  56,  s.  46  and  SS, 
mi^ht  be  applied  towards  the  payment  of  tix 
sohcitor's  biU  of  costs.  .  On  the  3rd  o£  Septem- 
ber, 1844,  the  fiat  had  been  issued.  On  the 
6th  of  the  same  month  the  adjudicatuMi  had 
taken  place.  The  14th  had  been  fiaoed  as  the 
day  for  choosing  assignees.  As  no  creditor  sp- 
peared,  an  adioufnment.tpok  place  to.^  IQUi 
of  October,  when,  in  the  absence  oif  any  crea- 
tor appearing,  the  bankrupt  passed  his  eiaiB}- 
nation,  and  was  allowed  his  certificate  oa  the 
6th  of  December.  The  amount  of  the  ao&Q> 
tor's  taxed  costs  was  26/r  3s,  5d,  Ths  tn 
sums  of  lOl.  and  20/.  appeared  to  be  the  OJikf 
assets. 

Mr.  Sfvr^eon  appeared  in  soj^pdrt  of  the  pe* 
tition.  •  ■ 

The  Chief  Judge  md,  that  as  the  bill  had 
been  taxed,  it  might  be  (ijudoiit  of  t)ke  ^womna 
mentioned,  and  40s.  mi|^  m  i^ilowed  ok  of 
those  suma  for  the  petiUcMp^er's  costs.  He  had 
been  informed  that  the  accottntsnt  in  bank- 
ruptcy had  been  served  with  notice  of  the  pe- 
tition. He  wished  it  to  be  understood,  x\ai  he 
did  not  require  that  such  notice  should  be 
served  in  cases  like  the  present. 
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Court  of  KtbiefD. 
Exparte  Jerwood,    August  3. 

COSTS. —  solicitor's    bill.  —  SERVICE    OP 

PETITION.—!  &  2  w.  4,  c.  66,  S8.  46  &  55. 

Tivo  sums  of  10/.  and  20/.  were  paid  by  the 
official  assignee,  under  the  4^th  and  55th 
sections.  It  did  not  appear  that  there 
were  any  further  assets,  nor  had  any  cre- 
ditor's assise  been  appointed,   TAc  bank- 

^  rup^s  certificate  had  been  granted.  Upon 
the  petition  of  the  solicitor  to  the  fiat,  the 
court  ordered  his  bill  of  costs  to  be  paid 
out  of  the  sums  above  mentioned,  with  40s. 
costs  of  the  petition.  Of  such  applications 
it  is  unnecessary  to  serve  notice  upon  the 
accountant  in  bankruptcy,  under  similar 
circumstances. 

This  was  a  petition  by  ikt  solicitor  to  the 
fiat,  praying  that  the  two  9ums  of  lOl.  and  20/., 


J*JRY.  LISTS.      . 

The  lists  of  persons  qualifi|ed  to  sem  as 
jurors  for  the  ensuing  year,  commencing  the 
1st  instant,  have  been  posted  on  the  doors  of 
the  different  metropolitan  churches,  as  mnired 
by  the  6  Geo.  4^  c.  50.  thi  lists  wilf  be  kept 
open  for  inspection  till  the  2 let  instant. 

Objections  will  be  heard  by' the  justices  in 
petty  sessions  for  the  parishes  in  the  county  of 
Surrey,  at  the  Court  House,  Newinjf(A^lSteen, 
on  Friday,  the  25th  instant;  for. 4^  parishes 
in  the  city  of  Westminster,  at, ^ the  Guild- 
hall, in  the  Broad  Sanctusury,  on  the  34di  in- 
stant; and  for  the  parishes  in  th6  tfoHiBni 
Union,  at  the  Board  Room  of  the  Wockhoose, 
Little  Grays  Inn  Lane,  on  the  29th  instant. 


THE  EDITOR'S  LETTER  BOX. 


Letters  on  the  Small  Debts  Act,  nlatii^^ 
either  to  the  objectionable  principle  it  aeeks  to 
establish — of  having  law  cheap  without  wfctence 
to  its  good  quality, — or  the  details  of  prac^ce  by 
which  the  provisions  of  the  act  are  to  be  ear- 
ried  into  effect,  are  acceptable  for  our  pages ; 
but  there  is  no  doubt  that  much  of  the  criti- 
cisp  on  this  act  is  also  weU  adapted  for  the 
daily  press.  Our  attention  has  peen  calkd  to 
several  letters,  and  we  wiU  consider  how  thsy 
may  be  rendered  usefid. 

The  letters  of  "W.  M.,"  "  JsMOk,*  and 
"  Rising,"  have  been  reed^MA  They  will  ob- 
serve that  their  communlffitions  have  been  an« 
ticipated  by  another  cooosfiQn^Qnt 


^e  Hegal  d^b^etlier* 


SATURDAY,  SEPTEMBER  19,  1846. 


— «  Qnod  magia  ad  not 

Pertinel,  et  neadra  mahuB  est,  agitamnB." 

HORAT. 


NOTES  ON  THE  SMALL  DEBTS  ACT. 

COUMENCBMBNT  OP  ITS  OPERATION. 

This  important  act,  of  which  we  gave  a 
complete  summary  in  our  last  number/  we 
have  now  submitted  verbatim  to  our 
readers^  And  for  the  present  we  would 
particularly  call  their  attention  to  the  Ist, 
8tb,  and  129th  sections. 

The  act,  by  the  Ist  section,  may  be  put 
in  force  *'  in  such  county  or  counties  as  to 
her  Majesty,  with  the  advice  of  her  privy 
council,  shall  from  time  to  time  seem  fit." 
And  the  act  is  to  extend  to  "  those  counties 
concerning  which  any  such  order  shall 
have  been  made,  and  not  otherwise  or 
elsewhere." 

Then  by  the  8th  section  it  is  provided, 
"That  any  order  in  council  made  for  the 
purposesof  this  act  shall  be  published  in 
the  London  Gazette/'  And  it  is  also 
enacted  by  the  same  section,  that  "  Notice 
of  (he  intention  of  her  Majesty  to  take 
Into  consideration  the  propriety  of  making 
any  such  order  shall  be  published  in  the 
London  Gazette  one  calendar  month  ar 
least  before  any  such  order  shall  be  made." 

It  appears,  therefore,  that  there  most 
first  be  a  month's  notice  of  taking  the  sub- 
ject into  consideration ;  and  secondly,  a 
notice  must  be  published  when  the  order 
has  been  made.  We  presume  also,  that 
a  reasonable  time  must  elapse  before  the 
order  will  come  into  operation^ 

Jn  the  mean  time,  it  seems  clear,  that 
actions  may  be  brought  in  the  superior 
courts  as  heretofore,  and  such  actions 
being  commenced  may  of  course  be  pro- 
wcuied. 

When   the  bill  was  first  brought  into 

'  See  p.  449-463,  ante. 

*  See  pp.  455,  ante,  and  475,  p<w/. 
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parliament,  the  section,  (now  the  129th 
of  the  act,)  provided,  that  if  an  action 
were  ^'proeecuted"  in  a  superior  court, 
except  in  the  cases  provided  for,  and  a 
verdict  were  found  for  less  than  20/.,  the 
plaintiff*  should  have  no  costs,  unless  the 
judge  certified  that  the  action  was  fit  to 
be  brought  in  the  superior  court.  This 
objectionable  clause  was  altered,  and  the 
forfeiture  of  costs  limited  to  actions 
**^c^mmenced  in  a  superior  court  after  the 
passing  of  this  actybr  tahich  a  plaint  mighi 
he  entered  in  any  court  holdenvnder  this  act" 
-  Until,  therefore,  the  expiration  of  the 
month's  notice  to  put  the  act  in  force  and 
the  publication  of  the  order  in  council  by 
which  the  new  county  court  will  be  esta- 
blished, it  seems  manifest,  that  the  juris- 
diction of  the  superior  courts  remains  as  if 
this  act  had  not  passed.  We  call  particu- 
lar attention  to  this  point,  as  it  was  erro- 
neously supposed  by  some  persons  that 
the  act  in  this  respect  came  into  imme- 
diate operation,  and  at  once  ousted  the 
jurisdiction  of  the  courts  at  Westminster. 
But  until  there  is  **  a  court  holden  under 
this  act,"  the  forfeiture  of  costs  surely 
cannot  apply. 

RULES  OP  PRACTICE   AND  COORSB  OP  PRO- 
CEB0INO' 

We  shall,  of  course,  apprise  our  readers 
as  early  as  possible  of  any  notice  for  thus 
enforcing  the  act.  Before,  however,  any 
step  can  be  effectually  tc^en,  it  appears 
necessary  that  the  rules  of  practice  and 
the  course  of  proceeding  under  the  78th 
section  should  be  settled  by  the  five  judges 
to  whom  that  important  duty  is  confided. 
These  rules  and  regulations  it  will  be  of 
much  importance  to  consider,  and  as  the 
act  professes  to  be  partly  at  least  grounded 
on  tne  Fiflh  Report  of  the  Common  Law 
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Commissioners ;  and  as  some  of  those 
commissioners  are  now  on  the  Bench,  we 
shall  make  some  extracts  from  that  report. 
We  apprehend,  however,  that  the  act  falls 
short  of  some  of  the  recommendations  of 
the  commissioners,  »ho  stated  that  the 
present  inferior  courts  were  more  or  less 
open  to  some  or  all  of  the  following 
objections  :— 

"That  their  jurisdiction  is  in  general  too 
limited  in  point  of  amount  and  local  extent. 

"  That  frequently  suits  are  removable  into 
higher  courts  without  security. 

"  The  want  of  competent  judges  and  jaries. 

"  The  want  of  efficient  inferior  ministers  to 
serve  and  execute  process. 

"The  want  of  sufficient  and  simple  process 
to  compel  an  appearance. 

"The  use  oi  complicated  and  extensive 
pleadings. 

"  TTte  distance  of  the  place  of  trial  from  the 
residences  of  the  parties  and  icitnesses, 

**  The  want  of  sufficient  means  to  compel  the 
attendance  of  witnesses. 

«  Delay, 

^The  facility  of  evading  execution. 

"The  louses  occasioned  by  entrusting  the 
execution  of  orocess  to  improper  agents,  for 
whose  misconauct  no  superior  is  responsible. 

'"  The  want  of  appeal. 

**  The  expenses  of  the  proceedings  as  com- 
psBttA  with  the  amoont  of  demand." 

The  distance  of  the  residences  of  the 
parties  and  their  witnesses  can  only  be 
partially  diminished  ;  and  the  **  want  of 
appeal "  it  has  not  been  attempted  to  pro- 
vide for. 

The  commissioners  also  recommended — 

1st,  That  all  processes  be  served  and  exe- 
cuted by  messengers  or  bailiffs^  appointed  for 
the  respective  districts  by  the  local  judges,  and 
responsible  to  the  court. 

2ndly,  That  the  process  at  the  commenoe- 
ment  of  the  suit,  where  the  cause  of  action  ex- 
ceeds 6/.,  shall  consist  merely  in  a  summons, 
with  plaint  and  particulars  annexed. 

3raly,  That  the  summons  shall,  in  ordinary 
cases,  contam  a  brief  notice  of  a  plaint,  witn 
the  particulars  annexed,  and  of  the  time  allowed 
for  giving  notice  of  defence,  and  the  time  and 
place  of  trial. 

4thly,  That  such  summons,  with  plaints  and 
paiticalars  annexed,  shall  be  served  as  follows, 
<vii. :  That  the  plaintiff  shall  deliver  duplicates 
•igned  by  him,  to  a  district  messenger  or 
bailiff,  who  shall  si^  and  serve  one,  and  trans- 
mit the  duplicate  signed  by  him,  with  the  date 
of  the  service  of  the  other  indorsed,  to  the  re- 
£^trar*s  office. 

5thlyr,  That  the  defendant  shall  beat  liberty 
to  |Miy  into  court,  such  sums  as  he  shall  tldnk 
fit,  in  all  cases  except  those  hereinafter  men- 
tioned. 

6thly,  That  the  defendant  shall  in  like  man- 
ner deliver  to  the  messenger  pr  bailiff  of  the 


district,  within  a  time  to  be  limited,  dopliot^ 
notices  of  his  intention  to  defend,  signed  by  him. 
with  such  brief  notice  of  his  grommds  of  defentt 
as  hereinafter  suggested ;  that  such  meaaeoger 
or  bailiff  shall  reserve  one  of  such  notices,  uid 
transmit  the  other  to  be  filed  in  the  reg^trar's 
office. 

7thly,  That  on  the  court-day  the  causes  shall 
be  called  on  in  the  order  of  date,  when,  if  notice 
of  trial  has  been  given  and  both  parses  appear, 
they  shall  proceed  to  trial. 

That  if  the  plaintiff  shall  appear,  and  no  no- 
tice  ofdtfence  shall  have  been  served,  or  proof 
of  the  service  of  summons  by  the  oath  of  the 
messenger  or  bailiff,  damages  shall  be  assessed 
for  the  plaintiff. 

But  that  if  the  plaintiff  do  not  appear,  and 
the  defendant  prove  service  of  notice  of  defence, 
then  he  shall  have  judgment  of  nonsuit. 

8thly,  That  every  levy  upon  a  judgment 
shall  be  executed  by  such  district  messengers 
or  bailiffs. 

We  deem  it  to  be  of  great  importance  to  the 
administration  of  justice  in  tlie«e  courts,  that 
all  miBisterial  duties  should  be  pcxfonaed  bj 
known  and  responsible  agents  of  the  court. 

We  propose  that  if  the  defendant,  in  any 
suit  to  recover  a  debt,  mean  to  insist  that 
the  debt,  though  it  once  existed,  has 
since  been  in  any  manner  satisfied  or  other- 
wise barred ;  he  shall  shortly  notify  such  his 
intention  by  signifying  that  he  means  toionst  on 

The  statute  of  Umitation. 

His  discharge  under  the  Bankropt  and  In- 
solvent  Acts. 

Payment. 

Accord  and  satisfaction,  &c. 

And  that  whenever  notice  of  aet-off  shall  be 
given,  particulars  of  set-off  shall  be  isdcvsed 
and  annexed. 

And  that  in  all  actions  of  trespass  to  the 
person,  lands  or  goods,  the  defendant,  if  he 
mean  to  rely  on  any  other  ground  than  a  simple 
denial  of  the  trespass,  shaU  notify  his  intention 
to  insist  on  any  matter,  either  in  justific&tiaD, 
excuse  or  discnarge ;  as  that  he  means  to  in- 
sist,— 

That  he  acted  in  self  defence  or  in  defiaee 
of  his  dwelling-honae  or  goods. 

On  a  ^release. 

Leave  and  licence. 

Justification  under  process,  &c. 

We  have  extracted  these  reconmenda- 
tions  of  the  commissionera  in  order  that 
Uie  attention  of  the  profesaion  may  be 
drawn  to  a  due  consideration  of  the  scope 
of  the  intended  rules  and  r^ulatioos. 
It  will  be  found  that  unless  4he  judges 
have  larger  power  under  the  7Bth  section 
than  we  apprehend  its  language  strictly 
confers,  there  will  be  considerable  diffi- 
culty in  avoiding  great  inconvenience  and 
expense^  if  not  gross  injustice. 

PRACTITION1W6*  «MB. 

It  is  much  to  be  regretted  that  the  act 
has  given  no  power  to  the  judges  regard- 
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ing  the  costs  to  be  allowed  to  practitioners 
in  the  court.  The  commissioners  strongly 
recommended  attention  to  this  subject. 

*'  Whilst  it  is  essential,  not  merely  to  the 
convenient,  but  to  the  impartial  administration 
of  justice,  that  it  should  be  governed  by  known 
and  settled  rules  of  practice,  it  is  obvious  that 
this  cannot  be  done  without  the  aid  of  a^^ents 
or  eUiomeys  who  understand  such  rules  and  can 
apply  them.  Rules  of  the  simplest  construc- 
tion, for  the  regulation  of  judicial  practice, 
would  be  in  general  too  complex  to  be  under- 


79.  Proceedings  if  plaintiff  does  not  J^fp^or 
or  prove  his  case. — And  be  it  enacted,  lliat  if 
upon  the  day  of  the  return  of  any  summons,  or 
at  any  continuation  or  adjournment  of  the  said 
court,  or  of  the  cause  for  which  the  said  sum- 
mons shall  have  been  issued,  the  plaintiff  shall 
not  appear,  the  cause  shdl  be  struck  out ;  and 
if  he  shall  appear,  but  shall  not  make  proof  of 
his  demand  to  the  satisfaction  of  the  court,  it 
shall  be  lawful  for  the  judge  to  nonsuit  the 
plaintiff,  or  to  give  judgment  for  the  defendant, 
and  in  either  case,  where  the  defendant  shall 
appear  and  shall  not  admit  the  demand,  to 


stood   and  applied  by  ordinary  suitors.      If  award  to  the  defendant,  by  way  of  costs  'and 


professional  aid  were  excluded,  such  rules 
must  either  be  nugatory,  because  not  observed, 
or  the  penalties  of  non-observance  would  be 
enforced  at  a  sacrifice  in  point  of  justice. 

"In  order  to  avoid  the  danger  of  throwing  ,  _  ^^^ 
the  practice  into  the  hands  of  «Mcom/>e/en/ or  I  court  caTbe7e«)vered 
dishonest  persons,  we  think  it  desirable  that  by 
retrenching  all  unnecessary  expenses  in  the 
conduct  of  a  suit,  a  fair  remuneration  should 
be  allowed  to  the  professional  acrent  for  his 
services ;  and  that  oy  adopting  a  higher  scale 
of  remuneration  when  the  cause  of  action 
would  better  afford  it,  it  might  be  made  worth 
the  while  of  intelligent  and  respectable  persons 
to  undertake  a  branch  of  practice  which,  were 
the  scale  of  ftes  to  be  adapted  only  to  smaller 
causes  of  action,  they  would  decline.'* 


NEW  STATUTES,  EFFECTING  ALTERA- 
TIONS IN  THE  LAW. 

small  dbdt8  act. 
9  &  10  Vict.  c.  95. 
[Concluded  from  p.  468  ] 
An  Act  for  the  more  easy  Recovery  of  Small 
Debts  and  Demands  in  England.     [August 
26,  1846.] 

78.  Fbrms  of  procedure  in  courts  to  be  framed 
by  the  judges. — And  be  it  enacted.  That  five  of 
the  judges  of  the  superior  courts  of  common 


satisfaction  for  his  trouble  and  attendance,  such 
sum  as  the  judge  in  his  discretion  shall  think 
fit,  and  such  sum  shall  be  recoverable  from  the 
plaintiff  by  such  ways  and  means  as  any  debt 
or  damage  ordered  to  be  paid  by  the  same 
Provided  always,  that 
if  the  plaintiff  shall  not  appear  when  called 
upon,  and  the  defendant,  or  some  one  duly 
authorized  on  his  behalf,  shall  appear,  and  ad- 
mit the  cause  of  action  to  the  full  amount 
claimed,  and  pay  the  fees  payable  in  the  first 
instance  by  the  plaintiff,  the  court,  if  it  shall 
think  fit,  mav  proceed  to  give  judgment  as  if 
the  plaintiff  nad  appeared. 

80.  Proceedings  if  the  defendant  does  not  ap^ 
pear. — And  be  it  enacted,  That  if  on  the  day  so 
named  in  the  summons,  or  at  any  continuation 
or  adjournment  of  the  court  or  cause  in  which 
the  summons  was  issued,  the  defendant  shall 
not  appear  or  sufficiently  excuse  his  absence, 
or  shall  neglect  to  answer  when  called  in 
court,  the  judge,  upon  due  proof  of  service  of 
the  summons,  may  proceed  to  the  hearing  or 
trial  of  the  cause  on  the  part  of  the  plaintiff 
only,  and  the  judgment  thereupon  shall  be  as 
vahd  as  if  both  parties  had  attended :  Provided 
always,  that  the  judge  in  any  such  case,  at  the 
same  or  any  subsequent  court,  may  set  aside 
any  judgment  so  given  in  the  absence  of  the 
defendant,  and  the  execution  thereupon,  and 
may  grant  a  new  trial  of  the  cause,  upon  such 


law  at  Westminster,  including  the  Ix)rd  Chief  I  ^rms,  if  any,  as  to  payment  of  costs,  giving 
*     -        -   -      -  —  o    .    -      .      .      secunty  for  debt  or  costs,  or  such  other  terms 

as  he  may  think  fit,  on  sufficient  cause  sho^^n 
to  him  for  that  purpose. 

81.  Judge  may  grant  time.  —  And  be  it 
enacted.  That  the  judge  may  in  any  case  make 
orders  for  granting  time  to  the  plaintiff  or  de- 
fendant to  proceed  in  the  prosecution  or  de- 
fence of  the  suit,  and  also  mav  from  time  to 
time  adjourn  any  court,  or  the  hearing  or  fur- 
ther hearing  of  any  cause,  in  such  manner  as  to 
the  judge  may  seem  fit. 

82.  Defendant  may  pay  money  into  court.— 
Notice  of  such  payment  to  be  given  to  nlaintiff. 
And  be  it  enacted.  That  it  shall  kwful  for  the 
defendant  in  any  action  brought  under  this 
act,  within  such  time  as  shall  be  directed  by 
the  rules  made  for  regulating  the  practice  of 
the  court,  to  pay  into  court  such  sum  of  money 
as  he  shall  thmk  a  full  satisfaction  for  the  de- 
mand of  the  plaintiff,  together  with  the  costs 
incurred  by  the  plaintiff  up  to  the  time  of  such 
payment ;  and  notice  of  such  payment  shall  be 


Justice  of  the  Court  of  Queen's  Bench,  the 
Lord  Chief  Justice  of  the  Court  of  Common 
Pleas,  and  the  Lord  Chief  Baron  of  the  Court 
of  Exchequer,  or  one  of  the  said  chiefs  at  the 
leasts  shall  have  power  to  make  and  issue  all 
the  general  rules  for  regulating  the  practice 
and  proceedings  of  the  coimty  courts  holden 
under  this  act,  and  also  to  frame  forms  for 
every  proceeding  in  the  said  courts  for  which 
they  snail  think  it  necessary  that  a  form  be 
provided,  and  also  for  keeping  all  books,  en- 
tries, and  accounts  to  be  kept  by  the  clerks  of 
the  said  courts,  and  from  time  to  time  to  alter 
any  such  rule  or  form ;  and  the  rules  so  made, 
and  the  forms  so  framed,  shall  be  observed 
and  used  in  all  the  courts  holden  under  this 
act  J  and  in  any  case  not  expressly  provided 
for  herein,  or  by  the  said  rules,  the  general 
principles  of  practice  in  the  superior  courts  of 
common  law  may  be  adopted  and  applied,  at 
the  discretion  of  the  judges,  to  actions  and  pro- 
ceedings in  thrir  several  courts. 
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communicated  by  the  clerk  of  the  court  to  the 
plaintiff  by  post^  or  by  causinff  the  same  to  be 
delivered  at  hia  usual  place  of  abode  or  busi- 
ness ;  and  the  said  sum  of  money  shall  be  paid 
to  the  plaintiff;  but  if  he  shall  elect  to  proceed, 
and  if  the  plaintiff  shall  recover  no  furtner  sum 
in  the  action  than  shall  have  been  so  paid  into 
court,  the  plaintiff  shall  pay  to  the  aefendant ! 
the  costs  incurred  by  him  in  the  said  action  | 
after  such  payment ;   and  such  costs  shall  be : 
settled  by  the  court,  and  an  order  shall  there- ' 
upon  be  made  by  the  court  for  the  payment  of 
such  costs  by  the  nlaintiff. 

83.  Parties  and  others  may  he  examined. — 
And  be  it  enacted.  That  on  the  hearing  or  trial 
of  any  action  or  on  any  other  proceeding  under 
this  act,  the  parties  thereto,  their  wives,  and  all 
other  persons,  may  be  examined,  either  on  be- 
half of  the  plaintiff  or  defendant,  upon  oath,  or 
solemn  affirmation  in  those  cases  in  which  per- 
sons are  by  law  allowed  to  make  affirmation 
instead  of  taking  an  oath,  to  be  administered 
by  the  proper  officer  of  the  court. 

84.  Persons  giving  false  evidence  guilty  of 
perjury. — And  be  it  enacted,  That  every  person ' 
who  in  any  examination  upon  oath  or  solemn  I 
affirmation  before  any  judge  of  the  county 
court  shall  wilfully  and  corruptly  give  false! 
evidence  shall  be  deemed  guilty  of  perjury.        ' 

85.  Summonses  to  witnesses.  ^  And    be  it 
enacted.  That  either  of  the  parties  to  the  suit  f 
or  any  other  proceeding  under  this  act  may  oh-  i 
tain,  at  the  office  of  the  clerk  of  the  court, 
summonses  to  witnesses,  to  be  served  by  one ' 
of  the  bailiffs  of  the  court,  with  or  without  a ' 
clause    requiring   the    production    of   books,' 
deeds,  papers,  and  writings  in  their  possession 
or  control,  and  in  any  such  summons  any 
number  of  names  may  be  inserted. 

86.  Penalty  on  witnesses  neglecting  summons. 
—And  be  it  enacted.  That  every  person  on 
whom  anv  such  summons  shall  have  been 
ser^'ed,  either  personally  or  in  such  other  man- 
ner as  shall  be  directed  by  the  general  rules  or 
practice  of  the  courts,  and  to  whom  at  the 
same  time  payment  or  a  tender  of  payment  of 
his  expenses  shall  have  been  made  on  such 
scale  of  allowance  as  shall  be  from  time  to 
time  settled  by  the  general  rules  or  practice  of 
the  court,  and  who  shall  refuse  or  neglect, 
without  sufficient  cause,  to  appear,  or  to  pro- 
duce any  books,  papers,  or  writings  required 
by  such  summons  to  be  produced,  and  also 
every  person  present  in  court  who  shall  be  re- 
quired to  give  evidence,  and  who  shall  refuse 
to  be  sworn  and  give  evidence,  shall  forfeit  and 
pay  such  fine,  not  exceeding  lOZ.,  as  the  judge 
shall  set  on  him ;  and  the  whole  or  any  part  of 
such  fine,  in  the  discretion  of  the  judge,  after 
deducting  the  costs,  shall  be  applicable  towards 
indemnifying  the  party  injured  by  such  refusal 
or  neglect,  and  the  remainder  thereof  shall  form 
part  of  ihe  general  fund  of  the  court  in  which 
the  fine  was  imposed. 

"  ""         IJW '°  *^  enforced  and  accounted 

-iC^nacted,  That  payment  of  any 

*"■    ~y  court  under  the  autl  ority 

^r,^ .enforced  upon  the  order  ol 

a)i^\  manner  as  payment  of  any 


debt  adjudged  in  the  said  court,  and  slial  V 
accounted  for  as  herein  provided. 

88.  Costs  to  abide  the  event  of  the  action.'^ 
And  be  it  enacted.  That  all  the  costs  of  wf 
action  or  proceeding  in  the  court,  not  herot 
otherwise  provided  for,  shall  be  paid  by  or  a|>. 
portioned  between  the  parties  in  such  maiiMr 
as  the  judge  shall  think  fit,  and  in  defaolt  of 
any  special  direction  shall  abide  tbc  eveot  of 
the  action,  and  execution  may  issue  for  the  le- 
covery  of  any  such  costs  in  hke  manner  as  for 
any  debt  adjudged  in  the  sidd  court. 

89.  Judgments  how  far  final. — And  be  it 
enacted.  That  every  order  and  -  judgment  of 
any  court  holden  under  this  act,  exeepi  tf 
herein  provided,  shall  be  final  and  conclam 
between  the  parties,  but  the  judge  shall  bare 
power  to  nonsuit  the  plaintiff  in  every  case  m 
which  satisfactorv  proof  shall  not  be  given  to 
him  entitling  either  the  plaintiflT  or  defendant 
to  the  judgment  of  the  court,  and  shall  abo  in 
everv  case  whatever  have  the  power,  if  he  shall 
think  fit,  to  order  a  new  trial  to  be  bad  upon  such 
terms  as  he  shall  think  reasonable,  and  in  the 
meantime  to  stay  the  proceedings. 

90.  No  actions  to  he  remov^  into  superior 
courts  but  on  certain  conditions. — And  be  it 
enacted.  That  no  plaint  entered  in  any  conit 
holden  under  this  act  shall  be  removed  or  re- 
mo^'able  from  the  said  court  into  any  of  her 
Majesty's  Superior  courts  of  record  by  any  writ 
or  process,  unless  the  debt  or  damage  claimed 
shall  exceed  51.,  and' then  only  by  leave  of  a 
judge  of  one  of  the  said  superior  courts,  in  cases 
which  shall  appear  to  the  judge  fit  to  be  tried 
in  one  of  the  superior  courts,  and  upon  such 
terms  as  to  payment  of  costs,  giving  security 
for  debt  or  costs,  or  such  other  terms  as  he 
shall  think  fit.    ' 

91.  Who  may  appear  for  any  p^nijt  in  rte 
superior  courts.* — And  be  it  enacted.  That  no 
person  shall  be  entitled  to  appear  for  any  other 
party  to  any  proceeding  in  any  of  the  sud 
courts  unless  he  be  an  attorney  of  one  of  her 
Majesty's  superior  courts  of  record,  or  a  bar- 
rister-at-law  instructed  by  such  attorney  on 
behalf  of  the  party,  or,  by  leave  of  the  judge, 
any  other  person  allowed  by  the  judse  to  ap- 
pear instead  of  such  party ;  but  no  barrister, 
attomev,  or  other  person,  except  by  leave  of 
the  ^^udge,  shall  be  entitled  to  be  heard  to 
argue  any  question  as  counsel  for  any  other 
person  in  any  proceeding  in  any  court  holden 
under  this  act ;  and  no  person,  not  'being  an 
attorney  admitted  fo  one  of  her  Majesty's  sa- 
perior  courts  of  record,  shall  be  enti^  to 
have  or  recover  any  sum  of  money  for  appear- 
ing or  acting  on  behalf  of  any  other  person  in 
the  said  court";  and  no  attorney  siafall  be  enti- 
tled to  have  or  recover  therefore  any  sum  of 
monev,  unless  the  debt  or  damage'  claimed 
shall  be  more  than  40s.,  or  to*'have  or  rccovet 
more  than  10s.  for  his  fees  and  costs,  unless 
the  debt  or  damage  claimed  shall  be  more  than 
5/.,  or  more  than  I5s,  in  any  case  within  the 
summary  jurisdiction  given  hy  this  act ;  and  in 
no  case  shall  any  fee  exceedmg  ll.  3i.  6d.  be 


*  This  should  be  County  Courts. 
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^Aoved  for  empikiying  a  barrister  as  counsel  io 
the  cause;  and  the  ei^pense  of  employing  a 
barrister  or  an  attorney,  either  by  plaintiff  or 
defendant,  shall  not  be  allowed  on  taxation  of 
costs  in  the  case  of  a  plaintiff  where  less  than 
5/.  is  recovered,  or  in  the  case  of  a  defendant 
^wbere  less  than  5/.  is  claimed,  or  in  any  case 
unless  by  order  of  the  judge. 

92.  Court  may  nutke  orSers  for  payment  by 
dnstaknents, — ^And  be  it  enacted,  That  the  judge 
mav  make  orders  concerning  the  time  or  times 
ana  by  what  instalments  any  debt  or  damages 
4>r  costs  for  which  judgment  shall  be  obtained 
in  the  said  court  shall  be  paid,  and  all  such 
monies  shall  be  paid  into  court,  unless  the  judge 
■shall  otherwise  direct. 

93.  Crass  judgments. — And  be  it  enacted. 
That  if  there  shall  be  cross  judgments  between 
4he  parties,  execution  shall  be  taken  out  by 
that  party  onlv  who  shall  have  obtained  judg- 
ment for  the  tne  larger  sum,  and  for  so  much 
only  as  shall  remain  after  deducting  the  smaller 
sum,  and  satisfaction  for  the  remainder  shall 
be  entered,  as  well  as  satisfaction  on  the  judg- 
ment for  the  smaller  sum,  and  if  both  sums 


of  the  said  county  court  against  the  goods  and 
chattels  of  any  person  may  by  virtue  thereof 
seize  and  take  any  of  the  goods  and  chattels  of 
such  person  (excepting  the  wearing  apparel 
and  bedding  of  such  person  or  his  family,  and 
the  todls  and  implements  of  his  trade  to  the 
value  of  5/.,  which  shall  to  that  extent  be  pro- 
tected from  such  seizure),  and  may  also  seize 
and  take  any  money  or  bank  notes  (whether 
of  the  Bank  of  England  or  of  any  other  bank), 
and  any  cheques,  bills  of  exchange,  promissory 
notes,  bonds,  specialties,  or  securities  for  money, 
belonging  to  any  such  person  against  whom 
any  such  execution  shall  have  issued  as  afore- 
said. 

97.  Securities  seized  to  beheld  bu  high  bailiff. 
— And  be  it  enacted.  That  the  high  bailiff  shall 
hold  any  cheques,  bills  of  exchange,  promissory 
notes,  bonds,  specialties,  or  other  securities  for 
money  which  shall  have  been  so  seized  or  taken 
as  aforesaid,  as  a  security  or  securities  for  the 
amount  directed  to  be  levied  by  such  execution, 
or  CO  much  thereof  as  shall  not  have  been 
otherwise  lened  or  raised  for  the  benefit  of  the 
plaintiff;  and  the  plaintiff  may  sue  in  the  name 


<6hall  be  e^ual,  satisfaction  shall  be  entered  of  the  defendant,  or  in  the  name  of  any  person 


upon  both  judgments, 

94.  Court  may  award  execution  against,  goods. 
— ^And  be  it  enacted.  That  whenever  the  judge 
shall  have  made  an  order  for  the  payment  of 
money,  the  amount  shall  be  recoverable,  in  case 


in  whose  name  the  defendant  might  have  sued, 
for  the  recovery  of  the  sum  or  sums  secured  or 
made  payable  thereby,  when  the  time  of  pay- 
ment thereof  shall  have  an-ived. 

9S.  Parties  having  obtained  an  unsatisfied 


-of  default  or  failure  of  pt^ment  thereof  forth-  Judgment  may  obtain  a  summons  on  cnarge  of 
ivith,  or  at  the  time  or  times  and  in  the  manner  \  fraud. — And  be  it  enacted.  That  it  sh^  be 
thereby  directed,  by  execution  against  the  I  lawful  for  any  party  who  has  obtained  any  un- 
goods  and  chattels  of  the  party  against  whom  |  satisfied  judgment  or  order  in  any  court  held 
such  order  shall  be  made ;  and  the  clerk  of  the  1  by  virtue  of  this  act,  or  under  any  act  repealed 
said  court,  at  the  request  of  the  party  prosecut-  {  by  this  act,  for  the  pavment  of  any  debt  or 
ing  such  order,  shul  issue  under  the  seal  of  j  damages  or  costs,  to  obtain  a  summons  from 
<the  court  a  writ  of  fieri  facias  as  a  warrant  of  any  county  court  within  the  limits  of  which 
execution  to  the  high  bailiff  of  the  court,  who  any  other  party  shall  then  dwell  or  carry  on  his 
by  such  warrant  shall  be  empowered  to  levy, 
.or  cause  to  be  levied,  by  distress  and  sale  of  the 
-goods  and  chattels  of  such  party  such  sum  of 
money  as  shall  be  ordered,  wheresoever  %hey 


business,  such  summons  to  be  in  such  form  as 
shall  be  directed  by  the  rules  made  for  regulat- 
ing the  practice  of  the  county  courts  as  herein 
providea,  and  to  be  served  personally  upon  the 
may  be  found  within  the  district  of  the  court,'  person  to  whom  it  is  directed,  requiring  him  to 
whether  within  liberties  or  without,  and  alsoj  appear  at  such  time  as  shall  be  directed  by  the 
the  costs  of  the  execution ;  and  all  constables 
and  other  peace  officers  within  their  several  ju- 
risdictions shall  aid  in  the  execution  of  every 
such  warrant. 

95.  Execution  not  to  issue  till  after  default 
4n  payment  of  some  instalment,  and  then  it  may 
igsuefor  the  whole  sum  due. — And  be  it  enacted, 
That  if  the  judge  shall  have  made  any  order 
for  payment  of  any  sun^  of  money  by  instal- 
mento,  execution  upon  such  order  shall  not 
issue  sgainst  the  party  until  after  default  in 
payment  of  some  instalment  according  to  such 
ordec,  and  execution  or  successive  executions 
may  then  issue  for  the  whole  of  the  said  sum 
ot  mauev  and  costs  then  remaining  unpaid,  or 
for  such  portion  thereof  as  the  judge  shall 
•order,  «ither  at  the  time  of  making  the  original 
order,  or  at  any  subsequent  time,  under  the 
«efll  of  the  court. 

96.  What  goods  may  be  taken  in  execution. — 
And  be  it  enacted.  That  every  bailiff  or  officer 
execntiiig  any  process  of  execution  issuing  out 


said  rules  to  answer  such  things  as  are  named 
in  such  summons ;  and  if  he  shall  appear  in 
pursuance  of  such  summons  he  may  be  ex- 
amined upon  oath  touching  his  estate  and 
effects,  and  the  manner  and  circumstances 
under  which  he  contracted  the  debt  or  incurred 
the  damages  or  liability  which  is  the  subject  of 
the  action  in  which  judgment  has  been  obtained 
against  him ;  and  as  to  the  means  and  expec- 
tation he  then  had,  and  as  to  the  property  and 
means  he  still  hath,  of  discharging  the  said 
debt  or  damages  or  habihty,  and  as  to  the  dis- 
posal he  may  have  made  of  any  property; 
and  the  person  obtaining  such  summons  as 
aforesaid,  and  all  other  witnesses  whom  the 
judge  shall  think  requisite,  may  be  examined 
upon  oath  touching  the  inquiries  authorized  to 
be  made  as  aforesaid ;  and  the  costs  of  such 
summons  and  of  all  proceedings  thereon  shall 
be  deemed  costs  in  the  cause. 

99.  Commitment  for  frauds,  ^c.-^Xnd  belt 
enacted.  That  if  the  party  so  summoned  shall 
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not  attend  as  required  by  auch  anmmotiB,  and 
shall  not  allege  a  sufficient  excuse  for  not  at- 
tending, or  snail,  if  attending,  refuse  to  be 
sworn,  or  to  disclose  any  of  the  things  afore- 
said, or  if  he  shall  not  make  answer  touching 
the  same  to  the  satisfaction  of  such  judge,  or  if 
it  shall  appear  to  such  judge,  either  by  the  ex- 
amination of  the  party  or  hv  any  other  evidence, 
that  such  party,  if  a  aefendant,  in  incurring  the 
debt  or  liaoility  which  is  the  subject  of  the  ac- 
tion in  which  judgment  has  been  obtained  has 
obtained  credit  from  the  plaintiff  under  false 
pretences,  or  by  means  of  fraud  or  breach  of 
trust,  or  has  wilfully  contracted  such  debt  or 


prison,  and  of  making  an  order,  as  be  ni^ 
have  and  exercise  under  the  proviaioDS  heroa. 
before  contained  in  case  the  plamtiflf  had  ob- 
tained a  summons  for  that  purpoee  after  the 
judgment  obtained  as  lierein-nefore  mentioQed. 
102.  Motle  of  issuing  and  executing  warmtf 
of  commitment. — And  be  it  enacted.  That  wfaea- 
ever  any  order  of  commitment  shall  have  beea 
made  as  aforesaid,  the  clerk  of  the  aaid  oooit 
shall  issue  under  the  seal  of  the  court  a  y 


of  commitment  directed  to  one  of  the  baiBffief 
any  county  court,  who  by  such  warrant  shall 
be  empowered  to  take  the  body  of  the  pereoa 
against  whom  such  order  shall  be  made ;  and 


liability  without  having  had  at  the  same  time .  all  constables  and  other  peace  officers  within 
a  reasonable  expectation  of  being  able  to  pay  |  their  several  jurisdictions  shall  aid  in  the  txt- 
or  discharge  the  same,  or  shall  have  made  or  cution  of  every  such  warrant ;  and  the  gaoler 


caused  to  be  made  any  gift,  delivery,  or  transfer 
of  any  property,  or  shall  have  cliarged,  re- 
moved, or  concealed  the  same,  with  intent  to 


or  keeper  of  every  gaol,  house  of  correc- 
tion, and  prison  mentioned  in  any  sach 
order  shall  be  bound  to  receive  and  keep  the 


defraud  his  creditors  or  any  of  them,  or  if  it ;  defendant  therein  until  discharged  undtf  the 
shall  appear  to  the  satisfaction  of  the  judge  of  |  provisions  of  this  act,  or  othenvise  by  due 
the  said  court  that  the  party  so  summoned  has  i  course  of  law ;  and  no  protection,  order,  or 


then,  or  has  had  since  the  judgment  obtained 
against  him,  sufficient  means  or  ability  to  pay 
the  debt  or  damages  or  costs  so  recovered 
against  him,  either  sdtogether,  or  by  any  instal- 
ment or  instalments  which  the  court  in  which 
the  judgment  was  obtained  shall  have  ordered. 


certificate  granted  by  any  court  of  banknqikcy, 
or  for  the  relief  of  insolvent  debtors,  shall  be 
available  to  discharge  any  defendant  from  any 
commitment  under  such  last-naentioned  order. 
103.  Imprisonment  not  to  operate  as  a  satis- 
faction for  the  debtt^c. — And  be  it  enacted.  That 


and  if  he  shall  refuse  or  neglect  to  pay  the  same  |  no  imprisonment  under  this  act  shall  in  any- 


as  shall  have  been  so  ordered,  or  as  shall  be 
ordered  pursuant  to  the  power  hereinafter  pro- 
vided, it  shall  be  lawful  for  such  judge,  if  he 
shall  think  fit,  to  order  that  any  such  party 
may  be  committed  to  the  common  gaol  or  house 
of  correction  of  the  county,  district,  or  place  in 

M^hich  the  party  summoned  is  resident,  or  to  .  ^ 

any  prison  which  shall  be  provided  as  the  prison  I  take  out   execution    against  the   goods 
of  the  court,  for  any  period  not  exceeding  40  chattels  of  the  defendant,  in  the 
days. 

1 00.  Power  of  judge  to  rescind  or  alter  orders. 
—And  be  it  enacted.  That  it  shall  be  lawful  for 
the  judge  of  any  court  before  whom  such  sum- 
mons shall  be  heard,  if  he  shall  tbink  fit, 
whether  or  not  he  shall  make  any  order  for  the 


wise  operate  as  a  satisfaction  or  eztingoishmaft 
of  the  debt  or  other  cause  of  action  on  which  a 
judgment  has  been  obtained,  to  protect  the 
defendant  from  being  anew  summoned  and  im- 
prisoned for  any  new  fraud  or  other  dthak 
rendering  him  liable  to  be  inopriaocied  under 
this  act,  or  deprive  the  plaintiff  of  any  right  to 

and 


as  if  such  imprisonment  had  not  taken  pboe. 

104.  How  execution  mag  be  kad  omt  </  the 
jurisdiction  of  the  court, — And  be  it  eaacted. 
That  in  all  cases  where  a  warrant  of  execntum 
shall  have  issued  against  the  goods  and  chattels 
of  any  party,  or  an  order  for  his  commitaieRt 


committal  of  the  defendant,  to  rescind  or  alter  i  shall  have  been  made  under  thiract,  and  such 

any  order  that  shall  have  been  previously  made  party,  or  his  goods  and  chattels,  shall  be  out  of 

against  any  defendant  so  summoned  before  him   the  jurisdiction  of  the  court,  it  shall  be  lawiul 

for  the  payment,  by  instalments  or  otherwise,  I  for  the  high  bailiff  of  the  court  to  ecnd  sock 

of  any  debt  or  damages  recovered,  and  to  make  I  warrant  of  execution  or  of  commitment  to  the 

any  further  or  other  order,  either  for  the  pay-  '  clerk  of  any  other  court  constituted  under  this 

ment  of  the  whole  of  such  debt  or  damages  and  I  act,  within  the  jurisdiction  of  which  each  paity 

costs  forthwith,  or  by  any  instalments,  or  in  any  I  or  his  goods  and  chattels,  shall  then  be  or  be^ 

other  manner  as  such  judge  may  think  reason-  |  lieved  to  be,  with  a  warrant  thereto  annexed, 

able  and  just.  I  under  the  hand  of  the  high  bailiff  and  teal  of 

101.  Power  to  examine  and  ccmmit  at  Aeffr- j  the  court  from  which  the   original  wanant 

ing  of  the  cause, — And  be  it  enacted,  That  in  issued,  requiring  execution  of  the  aam'e,  aad 

every  case  where  the  defendant  in  any  suit  i  the  clerk  of  the  court  to  which  the  aame  shall 

brought  in  any  county  court  shall  have  been  '  be  sent  shall  seal  or  stamp  the  same  with  the 

personally  served  with  the  summons  to  appear  I  seal  of  his  court,  and  issue  the  eame  to  the 

or  shall  personally  appear  at  the  trial  of  the  high  bailiff  of  his  court,  and  thereopoo  each 

same,  the  judge  at  the  hearing  of  the  cause,  or  last-mentioned  high  bailiff  shall  be  aothomed 

at  any  adjournment  thereof,  if  judgment  shall   and  required  to  act  in  all  Ktpecta  aa  if  the 

be  given  against  the  defendant,  shall  have  the   original  warrant  of  execution  or  commilBcnt 

same  power  and  authority  of  examining  the  de-   had  been  directed  to  him  by  the  court  of  which 

fcndant  and  the  plaintiff  and   other    parties    lie  is  the  high  bailiff,  and  ahall,  within  aoch 

touclijng  the  several  things  herein-beforc  men-   time  as  shall  be  specified  in  the  rvles  «f  pnc- 

tioned,  and  of  committing  the  defendant  to  tice,  return  to  the  high  bailiff  of  Ae         ^ 
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w^eb  the  tanse  diigiiiaUy  ismud,  wkai^  ha  shaJl 
liave  done  in  the  ekecHtion  ol  aiach  Bcoeees* 
and  ia  case  a  levy  shaU  have  heoi  made  ehall, 
lyithia  such  time  as  shall  be  specified  ia  the 
rvlee  of  pnietiee,  pay  over  sSl  noaiee  received 
m  pnrsuanoe  of  the  wanant  to  the  high  bailiff 
of  the  coiwt  from  which  the  same  sSill  have 
Gnriginally  iseoed,  retaining  th»feee  for  exeea* 
tioD  of  the  process ;  and  where  any  order  of 
commitment  shall  hav«  been  made,  and  the 
person  apprehended,  he  shall  bo  forthwith  con* 
Teyed,  in  custody  of  the  bfluliff  or  officer  appre* 
bending  him,  to  the  gaol  or  hoose  of  correction 
or  other  prison  of  the  court  within  the  juris- 
diction of  which  he  ahall  have  been  appre- 


o«t  of  the  produce  of  the  goods  so  distrained 
or  sold,  sixpence  in  the  pound  on  the  value  of 
the  goods  for  the  appraisment  thereof,  whether 
by  one  broker  or  more,  over  and  above  tibjB 
BXaeo^  duty,  and  for  advertisements,  catalogues, 
sale  and  commission,  and  deliverv  of  good% 
Is.  in  the  pound  on  the  net  produce  of  the 
sale. 

107.  As  to  the  liability  of  goods  taken  in  eee- 
ctUion  under  6  Anne,  c,  17  •  Landlords  may 
claim  certain  rents  ta  arrear.  BaUiffs  making 
levies  may  distrain  for  rent  and  costs.  In  case 
of  reolemnS'  &7  G.  3,  c.  93. — And  be  it  en- 
acted. That  so  much  of  an  act  passed  in  the 
8  Anne,  c.  17>  intituled  "  An  Act  for  the  better 


hended,  and  kept  therein  for  the  time  mentioned  I  Security  of  Rents,  and  to  prevent  Frauds  com- 
in  the  warrant  of  commitnient,  unless  sooner'  mitted  by  Tenants,"  as  relates  to  the  liability 
discharged  under  the  provisions  of  this  act ; '  of  goods  taken  by  virtue  of  any  execution,  shall 
and  all  OMifitablea  and  other  peace  ofikers  shall  |  not  be  deemed  to  apply  to  goods  taken  in  exe^ 
he  aiding  and  assisting  within  th^  respective  1  cution  under  the  process  of  any  court  holdea 
districts  in  the  execution  of  such  warrant,  I  under  this  act ;  but  the  landlord  of  any  tene- 
105.  Power  to  judge  to  suspend  execution  in  \  ment  in  which  any  such  goods  shall  be  so 
eeriaim  cases, — And  be  it  enacted.  That  if  it .  taken  shaU  be  entitled,  by  any  writing  under 
9haUat  any  time  appear  to  the  satisfaction  of!  his  hand  or  under  the  hand  of  bis  agent,  to  be 
the  judge,  by  the  oath  or  affirroatioa  of  any  delivered  to  the  bailiff  or  officer  making  the 


person,  or  otherwise,  that  any  defendant  is  un- 
able from  sickness  or  other  sufficient  cause,  to 


levy,  which  writing  shall  state  the  terms  of 
holding,  and  the  rent  payable  for  the  same^  to 


pay  and  discharge  the  debt  or  damages  re-  claim  any  rent  in  arrear  then  due  to  him,  not 


covered  against  him,  or  any  instalment  thereof 
ordeied  to  be  paid  as  aforesaid,  it  shaU  be  law- 
ful for  the  judge,  in  his  discretion,  to  suspend 
or  stay  any  ju<&ment,  order,  or  execution  given, 
piade,  or  issued  in  such  action,  for  such  time 


exceeding  the  rent  of  four  weeks  where  the 
tenement  is  let  by  the  week,  and  not  exceeding 
the  rent  accruing  due  in  two  terms  of  uayment, 
where  the  tenement  is  let  for  any  otner  term 
less  than  a  year,  and  not  exceeding  in  any  case 


and  on  such  terms  as  the  judge  shall  think  fit, '  the  rent  accruing  due  in  one  year;  and  in  ease 
and  so  from  time  to  time  untd  it  shall  appear  |  of  any  such  claim  being  so  made  the  bailiff  or 
by  the  like  proof  as  aforesaid  that  such  tempo.  I  officer  making  the  levy  shall  distrain  as  well 
rary  eause  of  disability  has  ceased.  for  the  amount  of  the  rent  so  claimed,  and  the 

100.  Regulating  the  sale  ^  goods  taken  in  costs  of  such  additional  distress,  as  for  the 
ajMca/KNi. — And  be  it  enacted.  That  no  sale  of  amount  of  money  and  costs  for  which  the  war- 
any  goods  which  shall  be  taken  ia  execution  j  rant  of  execution  issued  under  this  act,  and 
as  aforesaid  shall  be  until  after  the  end  of  Rve  ■  shall  not  proceed  to  sell  the  same  or  any  part 
days  at  least  next  following  the  day  on  which  ,  thereof  within  five  days  next  after  such  distress 
such  goods  shall  have  been  so  taken,  unless  taken ;  and  if  any  replevin  be  made  of  the 
such  goods  be  of  a  perishable  nature,  or  upon  goods  so  taken,  such  of  the  goods  shall  be  sold 
the  request  in  writing  of  the  party  whose  goods 


shall  have  been  taken ;  and  until  such  sale  the 
Ijfoods  shall  be  deposited  by  the  bailiff  in  some 
fit  place,  or  they  may  remain  in  the  custody  of 
a  fit  person  approved  by  the  high  bailiff,  to  be 


under  the  execution  as  shall  satisfy  the  money 
and  costs  for  which  the  warrant  of  execution 
issued,  and  the  costs  of  the  sale;  and  the 
overplus  of  such  sale  (if  any),  and  adso  the  re- 
sidue of  the  goods,  shall  be  returned  as  in  other 


Jiut  in  possession  by  the  bailiff;  and  it  shall  be  '  cases  of  distress  for  rent,  and  replevin  thereof; 
awful  for  the  high  bailiff,  from  time  to  time  as  I  and  for  every  euch  additional  distress  for  rent 
he  shall  think  proper,  to  appoint  such  and  so !  in  arrear  the  high  bailiff  of  the  court  shall  be 
many  persons  for  keeping  possession,  and  so  entitled  to  have  as  the  costs  of  the  distress,  in- 
many  sworn  brokers  and  appraisers  for  the  '  stead  of  the  fees  allowed  by  this  act  for  making 
puki^ose  of  selling  or  .valuing  any  goods,  such  distress,  and  keeping  possession  thereof, 
chattels,  or  effects  taken  in  execution  under  this  the  fees  allowed  by  an  act  passed  in  the  57  G, 


act,  as  shall  appear  to  him  to  be  necessary,  and 
to  direct  security  to  be  taken  from  each  of  them, 
for  auoh  sum  aad  in  such  manner  as  he  shall 
think  fit,  for  the  faithful  pwformaace  of  their 
dutiee  without  injury  or  oppression ;  and  the 
judge  or  high  bailiff  may  dismiss  any  person, 
broker,  or  appraiser  so  i^pointed;  and  no 
goods  taken  in  execution  uncier  this  act  shall 
be  sold  fcNT  the  purpose  of  satisfyiag  the  war- 
rant of  execution  except  by  one  of  the  brokers 
oc;  appraisers  so  appointed ;  and  the  Wokera  or 


3,  c.  93*  intituled  "  An  Act  to  regulate  the 
Costs  of  Distresses  levied  for  Payment  of  smaU 
Rents.'' 

108.  No  execution  shall  be  stayed  hy  writ  rf 
error, — And  be  it  enacted.  That  no  judgment 
or  execution  shall  be  stayed,  delayed,  or  re- 
versed upon  or  by  any  writ  of  error,  or  super- 
sedeas thereon,  to  be  sued  for  the  reversing  of 
any  judgment  given  in  any  court  holden  under 
the  provisions  of  this  act. 

109.  Execution  to  be  superseded  on  payment 


appraiMfa  so  appointed* shall  be  entitled  to  have,  I  qf  debt  and  costs.— Axd  be  it  enacted.  That  in 
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or  upon  every  warrant  of  execution  issued 
against  the  goods  and  chattels  of  any  person 
whomsoever  the  clerk  of  the  court  shall  cause 
to  he  inserted  or  indorsed  the  sum  of  money 
and  costs  adjudged,  with  the  sums  allowed  hy 
this  act  as  increased  costs  for  the  execution  of 
such  warrant;  and  if  the  party  against  whom 
such  execution  shall  he  issued  shdl,  before  an 
actual  sale  of  the  goods  and  chattdis,  pay  or 
cause  to  be  paid  or  tendered  unto  the  clerk  of 
the  court  out  of  which  such  warrant  of  execu- 
tion has  issued,  or  to  the  bailiff  holding  the 
warrant  of  execution,  such  sum  of  money  and 
costs  as  aforesaid,  or  such  part  thereof  as  the 
person  entitled  thereto  shall  agree  to  accept  in 
full  of  his  debt  or  dama^^es  and  costs,  together 
with  the  fees  herein  directed  to  be  paid,  the 
execution  shall  be  superseded,  and  the  goods 
and  chattels  of  the  said  party  shall  be  dis- 
charged and  set  at  liberty. 

110.  Debtor  to  be  discharged  from  custody 
upon  payment  of  debt  and  costs.—And  be  it 
enacted,  That  any  person  imprisoned  under 
this  act  who  shall  have  paid  or  satisfied  the 
debt  or  demand,  or  the  instalments  thereof 
payable,  and  costs  remaining  due  at  the  time 
of  the  order  of  imprisonment  being  made,  to- 
gether with  the  costs  of  obtaining  such  order, 
and  all  subseauent  costs,  shall  be  discharged 
out  of  custoay,  upon  the  certificate  of  such 
payment  or  satisfaction,  signed  by  the  clerk  of 
the  court,  by  leave  of  the  judge  of  the  court  in 
which  the  order  of  imprisonment  was  made. 

11!.  Minutes  of  proceedings  to  be  kept, — 
And  be  it  enacted.  That  the  clerk  of  every 
court  holden  under  this  act  shall  cause  a  note 
of  all  plaints  and  summonses,  and  of  all  orders, 
and  ot  all  judgments  and  executions,  and  re- 
turns thereto,  and  of  all  fines,  and  of  all  other 
proceedings  of  the  court,  to  be  fairly  entered 
from  time  to  time  in  a  book  belonging  to  the 
court,  which  shaU  be  kept  at  the  office  of  the 
court ;  and  such  entries  in  the  said  book,  or  a 
copy  thereof  bearing  the  seal  of  the  court,  and 
purporting  to  be  signed  and  certified  as  a  true 
copy  by  the  clerk  of  the  court,  sholl  at  all 
times  be  admitted  in  all  courts  and  places 
whatsoever  as  evidence  of  such  entries,  and  of 
the  proceeding  referred  to  by  such  entry  or  en- 
tries, and  of  the  regularity  of  such  proceeding, 
without  any  further  proof. 

112.  Suitors*  money  unclaimed  in  six  years 
to  go  to  general  fund.-- And  be  it  enacted,  That 
the  clerk  or  clerks  of  every  such  court  shall  in 
the  month  of  March  in  each  year  make  out  a 
correct  list  of  all  sums  of  money  belonging  to 
suitors  in  the  court  which  shall  have  been  paid 
into  court,  and  which  shall  have  remained  un- 
claimed for  five  years  before  the  first  day  of 
the  month  of  January  then  last  past,  specifying 
the  names  of  the  parties  for  whom  or  on  wnose 
account  the  same  were  so  paid  into  court ;  and 
a  copy  of  such  list  shall  be  put  up  and  remain 
during  court  hours  in  some  conspicuous  part 
^1  Si®  ^^^^  house,  and  at  all  times  in  the 
^if  n  u  ^^^^*  ^^  *11  sums  of  money  which 
shall  have  been  paid  into  any  such  court,  to  the 
cause  of  any  suitor  or  suitors  thereof,  and  which 


shall  have  remained  ttnclumed  for  the  period 
of  six  years  before  the  nassing  of  this  act,  atid 
which  are  now  in  the  hands  of  any  commis- 
sioner, trustee,  judge^  or  officer  of  such  court, 
or  otherwise  held  in  trust  for  such  suitors,  and 
all  further  sums  of  money  which  shall  hereafter 
be  paid  into  any  such  court,  to  the  use  of  any 
suitor  or  suitors  thereof,  shall,  if  unclaimed  for 
the  period  of  six  years  after  the  same  shall 
have  been  so  paid  into  court,  be  applicabk  as 
part  of  the  general  fund  of  the  court,  and  shall 
be  carried  to  the  account  of  such  fund,  and  no 
person  shall  be  entitled  to  claim  any  sum 
which  shall  have  remained  unclaimed  for  six 
years  ;  but  no  time  during  which  the  person 
entitled  to  claim  such  sum  shall  have  been  an 
infant  or  feme  covert,  or  of  unsound  mind,  or 
beyond  the  seas,  shall  be  taken  into  account  io 
estimating  the  said  period  of  six  years. 

113.  Power  of  committal  for  coniempt, — ^And 
be  it  enacted.  That  if  any  person  shall  wilfully 
insult  the  judge  or  any  juror,  or  any  bailiff, 
clerk^  or  officer  of  the  said  court,  for  the  time 
being,  during  his  sitting  or  attendance  in 
court,  or  in  going  to  or  returning  bom  the 
court,  or  shall  wilfully  interrupt  the  proceed- 
ings of  the  court,  or  otherwise  misbehave  in 
court,  it  shall  be  lawful  for  any  bailiff  or  officer 
of  the  court,  with  or  without  the  assistance  of 
any  other^erson,  by  the  order  of  the  judge,  to 
take  such  .offender  into  custody,  and  detain 
him  until  the  rising  of  the  court;  and  the 
judge  shall  be  empowered,  if  he  shall  think  fit, 
by  a  warrant  under  his  hand,  and  sealed  with 
the  seal  of  the  court,  to  commit  any  such  of- 
fender to  any  prison  to  which  he  has  power  to 
commit  offenders  under  this  act,  for  any  time 
not  exceeding  seven  days,  or  to  impose  upon 
any  such  offender  a  fine  not  exceeding  5/.  for 
every  such  offence,  and  in  default  of  payment 
thereof  to  commit  the  offender  to  any  such 
prison  as  aforesaid  for  any  time  not  exceeding 
seven  days,  unless  the  said  fine  be  sooner  pinL 

114.  Penalty  for  assaulting  bailiffs,  or  res- 
cuing goods  taken  in  execution, — And  be  it 
enacted.  That  if  any  officer  or  bailiff  of  any 
court  holden  under  this  act  shall  be  assaulted 
while  in  the  execution  of  his  duty,  or  if  any 
rescue  shall  be  made  or  attempted  to  be  made 
of  any  goods  levied  under  process  of  the  court, 
the  peiRson  so  offending  shall  be  liable  to  a  fine 
not  exceeding  5/.,  to  be  recovered  by  order  of 
the  court,  or  before  a  Justice  of  the  peace  as 
herein-after  provided!  and  it  shall  be  kwfol 
for  the  bailiff  of  the  court  or  any  peace  officer 
in  any  such  case  to  take  the  offender  into  cus- 
tody, (with  or  without  warrant,)  and  bring  him 
before  such  court  or  justice  accordingly. 

115.  Bailiffs  made  answerable  for  eseeipet, 
and  neglect  to  levy  execution.  —  And  be  it 
enacted.  That  in  case  any  bailiff  of  the  said 
court  who  shall  be  employed  to  levy  any  exe- 
cution against  goods  and  chattels  ahaill,  by 
neglect  or  connivance  or  omission,  lose  the  op* 
portunity  of  levying  any  such  executioD,  then 
upon  complaint  of  the  party  aggiieved  by 
reason  of  such  neglect,  connivance,  or  onus- 
sion,  (and  the  fact  alleged  bcdng  pn»v«d  to  ^ 
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«al]«fiKdon  of  the  court  on  the  oath  of  aav 
credible  witness,)  the  judge  shall  order  such 
bailiff  to  pSLj  such  damages  as  it  shall  appear 
that  the  plaintiff  has  sustained  thereby,  not  ex- 
ceeding in  any  case  the  sum  of  money  for 
which  the  said  execution  issued,  and  the  bailiff 
shall  be  liable  thereto;  and  upon  demand 
made  thereof,  and  on  his  refusal  so  to  pay  and 
satisfy  the  same,  payment  thereof  shall  be  en- 
forced bv  such  ways  and  means  as  are  herein 
provided  for  enforcing  a  judgment  recovered 
in  the  said  court. 

116.  Remedies  against,  and  penalties  on, 
bailiffs  and  other  officers  for  misconduct. — And 
be  it  enacted.  That  if  any  clerk,  bailiff,  or 
officer  of  the  court,  acting  under  colour  or  pre- 
tence of  the  process  of  the  said  court,  shall  be 
charged  with  extortion  or  misconduct,  or  with 
not  duly  paying  or  accounting  for  any  money 
levied  bv  him  under  the  authority  of  this  act, 
it  shall  be  lawful  for  the  judge  to  inquire  into 
such  matter  in  a  summary  way,  and  for  that 
purpose  to  summon  and  enforce  the  attendance 
of  all  necessary  parties  in  like  manner  as  the 
attendance  of  witnesses  in  any  case  may  be  en- 
forced, and  to  make  such  order  thereupon  for 
the  repayment  of  any  money  extorted,  or  for 
the  due  payment  of  any  money  so  levied  as 
aforesaid,  and  for  the  payment  ot  such  damages 
and  costs,  as  he  shall  think  just ;  «nd  also,  if 
be  shall  think  fit,  to  impose  such  fine  upon  the 
clerk,  bailiff,  or  officer,  not  exceeding  ten 
pounds  for  each  offence,  as  he  shall  deem 
adequate;  and  in  default  of  payment  of  any 
money  so  ordered  to  be  paid,  payment  of  the 
same  may  be  enforced  by  such  ways  and  means 
as  are  herein  provided  for  enforcing  a  judgment 
recovered  in  the  said  court. 

117.  Penalty  on  officers  taking  fees  besides 
those  alhwed.^And  be  it  enacted.  That  every 
treasurer,  clerk,  bailiff,  or  other  officer  em- 
ployed in  putting  this  act  or  any  of  the  powers 
thereof  in  execution,  who  shall  wilfully  and 
corruptly  exact,  take,  or  accept  any  fee  or' re- 
ward whatsoever,  other  than  and  except  such 
fees  as  are  or  shall  be  appointed  and  allowed 
respectively  as  aforesaid,  lor  or  on  account  of 
any  thing  done  or  to  be  done  by  virtue  of  this 
act,  or  on  any  account  whatsoever  relative  to 
putting  this  act  into  execution,  shall,  iipon 
proof  thereof  before  the  said  court,  and  in  the 
case  of  a  clerk,  treasurer,  or  high  bailiff  on 
allowance  of  the  finding  of  the  court  by  the 
Lord  Chancellor,  be  for  ever  incapable  of 
serving  or  being  employed  under  this  act  in 
any  office  of  profit  or  emolument,  and  shall 
also  be  liable  for  damages  as  herein  provided. 

118.  Claims  as  to  goods  taken  in  execution  to 
be  abjudicated  in  court, — And  be  it  enacted. 
That  if  any  chum  shall  be  made  to  or  in  respect 
of  any  goods  or  chattels  taken  in  execution  un* 
der  tne  process  of  any  court  holden  under  this 
act,  or  in  respect  ot  the  proceeds  or  value 
thereof,  by  any  landlord  for  rent,  or  by  any 
person  not  being  the  party  against  whom  such 
process  has  issued,  it  shall  be  lawful  for  the 
derk  of  the  court,  upon  application  of  the  offi- 
cer charged  with  the  execution  of  such  process, 


as  well  before  as  after  any  action  brought 
against  such  officer,  to  issue  a  summons  calling 
before  the  said  court  as  well  the  party  issuing 
such  process  as  the  party  making  such  claim, 
and  thereupon  any  action  which  shall  have  been 
brought  in  anyof  ner  Majesty's  superior  courts 
of  record,  or  in  any  local  or  inferior  court,  in 
respect  of  such  claim,  shall  be  stayed*  and  the 
court  in  which  such  action  shall  have  been 
brought,  or  any  judge  thereof,  on  proof  of  the 
issue  of  such  summons,  and  that  the  goods 
hnd  chattels  were  so  taken  in  execution,  may 
order  the  party  brining  such  action  to  pay  the 
costs  of  all  proceedings  had  upon  such  action 
after  the  issue  of  such  summons  out  of  the 
county  court;  and  the  judge  of  the  county 
court  shall  adjudicate  upon  such  claim,  and 
make  such  order  between  the  parties  in  respect 
thereof,  and  of  the  costs  of  the  proceedings,  as 
to  him  shall  seem  fit,  and  such  order  shall  be 
enforced  in  like  manner  as  any  order  made  in 
any  suit  brought  in  such  court. 

119.  Actions  of  rejalevin  may  be  brought 
without  writ, — And  be  it  declared  and  enacted. 
That  all  actions  of  replevin  in  cases  of  distress 
for  rent  in  arrear  or  damage  faisant  which  shall 
be  brought  in  the  county  court  shall  be  brought 
without  writ  in  a  court  held  under  this  act. 

120.  Plaints  where  to  be  entered. — ^And  be  it 
enacted.  That  in  every  such  action  of  replevin 
the  plaint  shall  be  entered  in  the  court  holden 
under  this  act  for  the  district  wherein  the  dis- 
tress was  made. 

121.  How  actions  of  replevin  may  be  removed, 
—And  be  it  enacted.  That  in  case  either  party 
to  any  such  action  of  replevin  shall  declare  to 
the  court  in  which  such  action  shall  be  brought 
that  the  title  to  any  corporeal  or  incorporeal 
hereditament,  or  to  any  toll,  market,  fair,  or 
franchise,  is  in  question,  or  that  the  rent  or 
damage  in  respect  of  which  the  distress  shall 
have  been  taken  is  more  than  the  sum  of 
twenty  pounds,  and  shall  become  bound,  with 
two  sufficient  sureties,  to  be  approved  by  the 
clerk  of  the  court,  in  such  sums  as  to  the 
judge  shall  seem  reasonable,  regard  being  had 
to  the  nature  of  the  claim,  and  the  alleged  ya-r 
lue  or  amount  of  the  property  in  dispute,  or  of 
the  rent  or  damage,  to  prosecute  the  suit  with 
effect  and  without  delay,  and  to  prove  before 
the  court  by  which  such  suit  shall  be  tried  that 
such  tide  as  aforesaid  is  in  dispute  between  the 
parties,  or  that  there  was  ground  for  believing 
that  the  sud  rent  or  damage  was  more  than 
twenty  pounds,  then,  and  not  otherwise,  the 
action  may  be  removed  before  any  court  com- 

Cetent  to  try  the  same  in  such  manner  as  hath 
een  accustomed. 

122.  Possession  of  small  tenetnents  may  be 
recovered  by  plaint  in  county  court.  If  tenant, 
Sfc.  neglect  to  appear,  or  refuse  to  give  posses- 
sion, judge  may,  on  proof  of  service  of  summons, 
issue  a  warrant  to  enforce  the  same. — And  be  it 
enacted.  That  when  and  so  soon  as  the  term 
and  interest  of  the  tenant  of  any  house,  land, 
or  other  corporeal  hereditament,  where  the 
value  of  the  premises  or  the  rent  payable  in 
respect  of  such   tenancy  did  not  exceed  the 
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sum  of  fifly  pounds  by  the  year,  and  upon 
which  no  j^ne  shaB  have  been  paid,  shall  have 
ended,  or  shall  have  been  duly  determined  by 
a  legal  notice  to  quit,  and  sucn  tenant,  or,  if 
such  tenant  do  not  actually  occupy  the  pre- 
mises, or  occupy  only  a  part  thereof,  any  per- 
son by  whom  the  same  or  any  part  thereof 
shall  be  then  actually  occupied,  shdl  neglect  or 
refuse  to  quit  and  aeliver  up  possession  of  the 
premises,  or  of  such  part  thereof  respectively. 
It  shall  be  lawful  for  the  landlord  or  his  a^ent 
to  enter  a  plaint  in  the  county  court  to  be  hoi- 
den  nnder  this  act»  and  thereupon  a  summons 
shall  issue  to  the  person  so  neglecting  or  re- 
fusing  J  and  if  the  tenant  or  occupier  shall  not 
thereupon  appear  at  the  time  and  place  ap- 
pointed, ai^a  show  cause  to  the  contrary,  and 
shall  still  neglect  or  refuse  to  deliver  up  pos- 
session of  the  premises,  or  of  such  part  tnereof 
of  which  he  is  then  in  possession,  to  the  said 
landlord  or  his  agent,  it  shall  be  lawful  for 
such  landlord  or  agent  to  give  to  the  court 
proof  of  the  holding,  and  of  the  end  or  other 
determination  of  the  tenancy,  with  the  time  or 
manner  thereof,  and,  where  the  title  of  the 
landlord  has  accrued  since  the  letting  of  the 
premises,  the  right  by  which  he  claims  the 
possession ;  and  upon  proof  of  the  8er^'ice  of 
the  summons,  and  of  the  neglect  or  refusal  of 
the  tenant  or  occupier,  as  the  case  may  be,  it 
shall  be  lawful  for  the  judge  to  issue  a  warrant 
under  the  seal  of  the  court  to  any  bailiff  of  the 
court,  reouiring  and  authorizing  him,  within  a 
period  to  be  therein  named,  not  less  than  seven 
or  more  than  ten  clear  days  from  the  date  of 
such  warrant,  to  give  possession  of  the  pre- 
mises  to  such  landlord  or  agent;   and  such 
warrant  shall  be  a  sufficient  warrant  to  the  said 
bailiff  to  enter  upon  the  premie  es,  with  such 
assistants  as  he  shall  deem  necessary,  and  to 

give  possession  accordingly :  Provided  always, 
lat  entry  upon  any  such  warrant  shall  not  be 
made  on  a  Sunday,  Good  Friday,  or  Christmas 
Day,  or  at  any  time  except  between  the  hours 
of  nine  in  the  morning  and  four  in  the  after- 
noon :  Provided  also,  that  nothing  herein  con- 
tained shall  be  deemed  to  protect  any  person 
by  whom  any  such  warrant  shall  be  sued  out 
oi  the  county  court  from  any  action  which  may 
be  brought  against  him  by  any  such  tenant  or 
occnpier  fwr  or  in  respect  of  such  entry  and 
taking  possession  where  such  person  haa  not, 
at  the  time  of  suing  out  the  same  as  aforesaid, 
lawful  right  to  the  possession  of  the  same  pre- 
mises. 

VdZ.  The  manner  in  which  such  summons  shall 
be  sewed. — ^And  be  it  enacted.  That  such  sum- 
mons as  last  aforesaid  maybe  serveil  either 
personally  or  by  leaving  the  same  with  some 
person  being  in  and  apparently  residing  at  the 
place  of  abode  of  the  person  or  persons  so 
nolding  over  as  aforesaid;  provided  that  if  the 
pnerson  or  persons  so  holding  over,  or  any  or 
either  of  them,  cannot  be  found,  and  the  place 
of  abode  of  such  person  or  persons  shall  either 
not  be  known,  or  admission  thereto  cannot  be 
obtained  for  serving  such  summons,  the  post- 
ing of  the  sud  summons  on  some  conspicuous 


part  of  the  premises  so  held  over  shall  he 
deemed  to  be  good  service  upon  sucli  panon 
or  persons  respectively. 

124.  Judges,  clerks,  haiKfs,  or  other  ^fieers 
not  liabfe  to  actions  on  account  of  proceedings 
taken.— And  be  it  enacted.  That  it  shall  not  be 
lawful  to  bring  any  action  or  prosecotiiHi 
against  the  judge  or  against  the  clerk  of  the 
court  by  whom  such  warrant  as  aforeaaid  shall 
have  been  issued,  or  against  any  baiW  or 
other  person  by  whom  such  warrant  may  be 
executed  or  summons  affixed,  for  issuing  such 
warrant,  or  executing  the  same  respectively,  or 
affixing  such  summons,  by  reason  that  the 
person  by  whom  the  ssime  shall  be  sued  out 
bad  not  lawful  right  to  the  possession  of  the 
premises. 

125.  Where  landlord  has  a  lawful  ftfle,  ie 
shall  not  be  deemed  a  trespasser  hgreusou  t^ 
irregularity. — ^And  be  it  enacted.  That  n-heie 
the  landlord  at  the  time  of  applyinjc  for  such 
warrant  as  aforesaid  had  lawful  rifht  to  the 
possession  of  the  premises,  or  of  the  part 
thereof  so  held  over  as  aforesaid,  neither  the 
said  landlord  nor  his  agent,  nor  any  other  per- 
son acting  in  his  behalf,  shall  be  dfeemed  to  be 
a  trespasser  by  reason  merely  of  any  irregula- 
rity or  informality  in  the  mode  of  proce^iig 
for  obtaining  possession  under  the  authorihr  ol 
this  act,  but  the  party  aggrieved  may,  it  he 
think  fit,  bring  an  action  on  the  case  lor  such 
irregularity  or  informality,  in  wbicli  the  da- 
mage alleged  to  be  sustained  thereby  shall  be 

,  specially  laid,  and  may  recover  full  satisfaction 

i  for  such   special  damage,  with  costs  of  suit; 

'  provided  that  if  the  special  damage  ao  laid  be 

i  not  proved,  the  defendant  shall  "be  entitled  to  a 

verdict,  and  that  if  proved,  but  assessed  by  the 

jury  at  any  sum  not  exceedinif  five  shilhngSy 

the  plaintiff  shall  recover  no  more  costs  than 

damages,  unless  the  judge  before  whom  ike 

trial  shall  have  been  holden  shall  certify  that 

in  his  opinion  full  costs  ought  to  be  allowed. 

126.  How  execution  of  warrant  of  possts- 
sion  may  be  stayed. — And  be  it  enacted,  That 
in  every  case  in  which  the  person  by  whom  any 
such  warrant  shall  be  sued  out  of  the  county 
court  had  not  at  the  time  of  suing  out  the  same 
lawful  right  to  the  possession  of  the  premises:, 
the  suixrg  out  of  any  such  warrant  as  last  afore- 
said shall  be  deemed  a  trespass  by  him  ag^nst 
the  tenant  or  occupier  of  the  premises,  although 
no  entry  shall  be  made  by  virtue  of  tile  war* 
rant ;  and  in  case  any  such  tenant  or  occnpier 
will  become  bound,  with  two  sufficient  suretie?, 
to  be  approved  by  the  clerk  of  the  court,  in 
such  sum  as  to  tlie  judge  shall  seem  reason- 
able, regard  being  had  to  the  value  of  the  pre- 
mises, and  to  the  probable  cost  of  such  action, 
to  sue  the  person  oy  whom  such  warrant  was 
sued  out  with  effect  and  without  delay,  and  to 
pay  all  the  costs  of  the  proceeding  in  such  ac- 
tion in  case  a  verdict  shall  pass  for  the  de- 
fendant, or  the  plaintiff  shall  disconthine  or 
net  prosecute  his  action  or  become  nonsuit 
therein,  execution  upon  the  warrant  shall  be 
stayed  until  judgment  shall  have  been  gtten  in 
such  action  of  trespass ;  and  if  upoa  the  trial 
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oi  such  action  of  trespass  a  vejdict  ^all  pass 
for  tbe  pUintiff,  such  yerdict  and  jodgment 
thereopon  shall  supersede  the  said  warrant. 

127.  Proceedings  on  tke  bond  for  staying 
warramt  of  possession,  4'c.— And  be  it  enacted. 
That  every  bond  given  on  the  removal  of  any 
action  out  of  the  county  court,  or  upon  staying 
the  execution  of  any  such  warrant  oi  possession 
as  aforesaid,  or  on  moving  for  a  new  trial,  or 
to  set  aside  a  verdict,  judgment,  or  nonsuit, 
shall  be  made  to  the  other  party  to  the  action 
at  the  costs  of  such  other  party,  and  shall  be 
approved  by  the  judge,  ana  attested  under  the 
seal  of  the  court ;  and  if  the  bond  so  taken  be 
forfeited,  or  if,  upon  the  proceeding  for  se- 
curing which  such  bond  was  given,  the  judge 


fore  a  justice,  and  levied  by  distress.— Ani  he 
It  enacted.  That  all  penalties,  fines,  and  for- 
feiture by  this  act  inflicted  or  authorised  to  be 
imposed  (the  manner  of  recovering  and  apply- 
ing whereof  is  not  hereby  otherwise  particularly 
directed)  shall,  upon  proof  before  any  justice 
of  the  peace  having  jurisdiction  within  the 
county  or  place  where  the  offender  shall  reside 
or  be,  or  the  offence  shall  be  committed,  either 
by  the  confession  of  the  party  offending,  or  by 
the  oath  of  any  credible  witness,  be  levied, 
with  the  costs  attending  the  summons  and 
conviction,  by  distress  and  sale  of  the  goods 
and  chattels  of  the  party  offending,  by  warrant 
under  the  hand  of  any  such  justice;  and  the 
overplus  (if  any),  after  such  penalties,  fines, 


before  whom  such  proceeding  shall  be  had  and  forfeitures,  and  the  charges  of  sucli  Qis- 


tress  and  sale,  are  deducted,  shall  be  returned, 
upon  demand,  unto  the  owner  of  such  goods 
and  chattels. 

131.  In  default  of  security,  offender  may  be 
detained  till  return  of  warrant  of  distress,--^ 
And  be  it  enacted.  That  if  any  such  penalties, 
fines,  and  forfeitures  respectiveljr  shall  not  be 
paid  forthwith  upon  conviction,  it  shall  be  law- 
ful for  such  justice  to  order  the  offender  so 
convicted  to  ha  detained  in  safe  custody  untd 
return  can  be- conveniently  made  to  such  war- 
rant of  distress,  unless  such  offender  shall  give 
sufficient  security  to  the  satisfaction  of  such 
justice  for  his  appearance  before  him  oh  such 
day  as  shall  be  appointed  for  the  return  of  such 
warrant  of  distress,  such  day  not  being  more 
than  eight  days  from  the  time  of  taking  any 
such  security,  which  secuj'ity  such  justice  shaH 
'be  empowered  to  take  by  way  of  recognizance 
or  otherwise  as  to  him  shall  seem  fit. 

-....»„»«.  „„vx.o  w.  .».ww«  «„  ...«|      132.  In  default  of  distress,  offender  may  be 

business  at  the  time  of  the  action  brought,  ori  com»ii7/erf.— And  be  it  enacted.  That  if  upon 
where  anv  officer  of  the  county  court  shall  be  i  return  of  such  warrant  it  shall  appear  that  no 
a  party,  except  in  respect  of  any  claim  to  any  I  sufficient  distress  can  be  had  thereupon,  or  in 
goods  and  chattels  taken  in  execution  of  the '  case  it  shall  appear  to  the  satisfaction  of  such 
process  of  the  court,  or  the  proceeds  or  value  justice,  either  by  confession  of  the  offender  9V 
thereof,  maybe  brought  and  determined  in  any  otherwise,  that  he  hath  not  within  the  jurisdic- 
fiuch  superior  court,   at  the  election  of  the  tion  of  such  justice  sufficient  goods  and  chattels 


shall  not  certify  upon  the  record  in  court  that 
the  condition  of  the  bond  hath  been  fulfilled, 
the  party  to  whom  the  bond  shall  have  been  so 
made  may  bring  an  action  of  debt,  and  recover 
thereon:  Provided  always,  that  the  court  in 
ivhich  such  action  as  last  aforesaid  shsdl  be 
brought  may  by  a  rule  of  court  give  such  re- 
lief to  the  parties  liable  upon  such  bond  as  mav 
be  agreeable  to  justice  and  reason,  and  sucn 
rule  shall  have  the  nature  and  effect  of  a  de- 
feasance to  such  bond. 

128.  Concurrent  jurisdiction  tcith  superior 
co»rf*.'— And  be  it  enacted.  That,, all  actions 
and  proceedings  which  before  the  passing  of 
this^  act  might  have  been  brought  in  any  of  her 
Majesty's  superior  courts  of  record  where  the 
plaintiff  dwells  more  than  twenty  miles  from 
the  defendant,  or  where  the  cause  of  action  did 
not  arise  wholly  or  in  some  material  point 
within  the  jurisdiction  of  the  court  within 
which  the  defendant  dwells  or  carries  on  his 


party  suing  or  proceeding,  as  if  this  act  had  not 
been  passed. 

129-  As  to  actions  brought  for  small  debts  in 
superior  courts.-^Aud  be  it  enacted,  That  if 
any  action  shall  be  commenced  after  the  passing 
of  this  act  in  any  of  her  Majesty's  superior 
courts  of  record,  for  any  cause  other  than  those 
lastly  herein-before  specified,  for  which  a 
plaint  might  have  been  entered  in  any  court 
faolden  under  this  act,  and  a  verdict  shall  be 
found  for  the  plaintiff  for  a  sum  less  than 
twenty  ponnds,  if  the  said  action  is  founded  on 
contract,  or  less  than  fivt  pounds  if  it  be 
founded  on  tort,  the  said  plaintiff  shall  hare 
judgment  to  recover  such  sum  only,  and  no 
costs;  and  if  a  verdict  shall  not  be  found  for 
the  pkuntiff  the  defendant  shall  be  entitled  to 
his  costs  as  between  attorney  and  chent,  unless 
in  either  case  the  judge  who  shall  try  the  cause 
shall  certify  on  the  back  of  the  record  that  the 
action  was  fit  to  be  brought  in  such  superior 
court. 

ISO.  Fsnalties  and  costs  to  be  recovered  be- 


whereon  to  levy  all  such  penalties,  forfeitures, 
costs,  and  charges,  such  justice  may,  a*  ^ 
discretion,  without  issuing  any  warrant  of  diS' 
tress,  commit  the  offender  to  the  common  gaol 
or  house  of  correction  for  any  time  not  exceed- 
ing three  calendar  months,  unless  such  peDal- 
ties,  forfeitures,  and  fines,  and  all  reasonaWe 
charges  attending  the  reco\'ery  thereof,  shall  be 
sooner  paid  and  satisfied. 

133.  Penalties  not  otherwise  applied,  to  be 
paid  into  tke  general  fund.— And  be  it  enacted. 
That  the  monies  arising  from  any  such  penal"* 
ties,  forfeitures,  and  fines  as  aforesaid,  when 
paid  and  levied,  shall  (if  not  by  this  act  directed 
to  be  otherwise  applied)  be  from  tune  to  time 
paid  to  the  clerk  of  the  court,  and  shall  be  ap- 
plied in  aid  of  the  general  fund  thereof. 

134,  Justices  may  proceed  by  summons  ij^tke 
recovery  of  penalties.— And  be  it  enacted,  That 
in  all  cases  in  which  by  this  act  any  penalty  or 
forfeiture  is  made  recoverable  before  a  justice 
of  the  peace,  it  shall  be  lawful  for  such  justice 
to  summon  before  him  the  party  complained 
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against,  and  on  such  sammons  to  hear  and  de- 
termine the  matter  of  euch  complaint,  and  on 
proof  of  the  offence  to  convict  the  offender, 
and  to  adjudge  him  to  pay  the  penalty  or  for- 
feiture incurred,  and  to  proceed  to  recover  the 
same,  although  no  information  in  writing  shall 
have  been  exhibited  before  him  ;  and  afi  such 
proceedings  by  summons  without  information 
in  writing  shall  be  as  valid  and  effectual  to  all 
intents  and  purposes  as  if  an  information  in 
writing  had  been  exhibited. 

135.  Form  of  conviction.^And  be  it  enacted. 
That  in  all  cases  where  any  conviction  shall 
be  had  for  any  offence  committed  against  this 
act  the  form  of  conviction  may  be  in  the  words 
or  to  the  effect  following;  (that  is  to  say,) 

"  Bb  it  remembered.  That  on  this 
day  of  in  the  year  of  our  Lord 

^.  B  is  convicted  before  of  her  Majesty's 

justices  of  the  peace  for  the  lor  before  a 

judge  appointed  under  an  act  passed  in  the 
year  of  the  reign  of  her  Majesty  Queen 
Victoria,  intituled  here  insert  the  title  of  this 
act,]  of  having  Estate  the  offence']  ;  and  I  [or 
we]  the  said  do  adjudge  the  said 

to/orfeit  and  pay  for  the  same  the  sum 
of  or  be  committed  to  for  the 

space  of  .    Given  under        hand  and 

seal  the  day  and  year  aforesaid. 

136.  Proceedings  not  invalid  for  want  of 
/orm.— -And  be  it  enacted.  That  no  order,  ver- 
dict, or  judgment,  or  other  proceeding,  made 
concerning  ony  of  the  matters  aforesaid,  shall 
be  quashed  or  vacated  for  want  of  form. 

137.  Distress  not  unlawjvlfor  want  of  form. 
—And  be  it  enacted.  That  where  any  distress 
shall  be  made  for  any  sum  of  money  to  be 
levied  by  virtue  of  this  act,  the  distress  itself 
shall  not  be  deemed  unlawful,  nor  the  party 
making  the  same  to  be  deemed  a  trespasser, 
on  account  of  any  defect  or  want  of  form  in 
the  information,  summons,  conviction,  warrant 
of  distress,  or  other  proceeding  relating  there- 
to, nor  shall  the  party  distraining  be  deemed  a 
trespasser  from  the  beginning  on  account  of 
any  irregularity  which  shall  a^erwards  be  com- 
mitted  by  the  party  so  distraining,  but  the  per- 
son aggrieved  by  such  irregularitv  may  recover, 
full  satisfaction  for  the  special  aamage  in  an 
action  upon  the  case. 

138.  Limitation  of  actions  for  proceedings  in 
execution  of  this  act. — And  for  the  protection 
of  persons  acting  in  the  execution  of  this  act, 
be  It  enacted.  That  all  actions  and  prosecutions 
to  be  commenced  against  any  person  for  any- 
thing done  in  pursuance  of  this  act  shall  be 
laid  and  tried  in  the  county  where  the  fact  was 
committed,  and  shall  be  commenced  within 
three  calendar  months  after  the  fact  committed, 
and  not  afterwards,  or  otherwise;  and  notice 
in  writing  of  such  action,  and  of  the  cause 
thereof,  shall  be  given  to  the  defendant  one  ca- 
lendar month  at  least  before  the  commence- 
ment of  the  action ;  and  no  plaintiff^  shall  re- 
cover in  any  such  action  if  tender  of  sufficient 
amends  shall  have  been  made  before  such  ac- 
tion brought,orif  afteraction  broughtasufficient 
•um  of  money  shall  have  been  paid  into  court, 
with  costs,  by  or  on  behalf  of  the  defendant. 


139.  Proowjon  for  iJm  protectim  of  i^feers 
of  the  cottr/.— And  be  it  enacted.  That  if  any 
person  shall  bring  any  suit  in  any  of  her  Ma- 
jesty's superior  courts  of  record  in  respect  of 
any  grievance  committed  by  any  derk,  b^ff, 
or  officer  of  any  court  holden  under  this  act, 
under  colour  or  pretence  of  the  process  of  the 
said  court,  and  the  jury  upon  the  trial  of  the 
action  shall  not  find  greater  danoages  for  the 
plaintiff  than  the  sum  of  20/.,  no  costs  shall  be 
awarded  to  the  plaintiff  in  such  action  nnkss 
the  judge  shall  certify  in  court  upon  the  back 
of  the  record  that  the  action  was  fit  to  be 
brought  in  such  superior  court. 

1 40.  Act  not  to  affect  rights  of  unitersities  of 
Oxford  or  Cambridge, — Provided  always,  and 
be  it  enacted.  That  nothing  in  this  act  con- 
tained shdl  be  construed  to  alter  or  affect  the 
rights  or  privileges  of  the  chancellor,  masten, 
or  scholars  of  the  universities  of  Oxford  or 
Cambridge  respectively  as  by  law  pocsessed, 
or  the  jurisdiction  of  the  courts  of  the  Chan- 
cellors or  Vice-Chancellors  of  the  said  uni- 
versities, as  holden  under  the  respective  char- 
ters of  the  said  universities,  or  otherwise. 

141 .  Nothing  to  affect  the  courts  of  the  war- 
dens of  the  SfajMwrie*.— Provided  always,  and 
be  it  declared  and  enacted.  That  nothing  in  this 
act  contained  shall  be  construed  to  affect  the 
courts  of  the  Lord  Warden  or  of  the  Vice- 
Warden  of  the  Stannaries  of  Cornwall;  but 
this  provision  shall  not  be  deemed  to  prerenc 
the  estabhshment  of  any  court  under  this  act 
within  the  said  Stannaries,  or  to  limit  or  affect 
the  jurisdiction  of  any  court  so   established 

'  under  this  act. 

142.  Interpretation  of  act. — And  be  it  en- 
acted. That  in  construing  this  act  aU  things 
directed  or  authorized  to  be  done  by  or  with 
respect  to  the  Lord  Chancellor  shall  and  may 
be  done  by  or  with  respect  to  a  Lord  Keeper 
or  the  first  commissioner  for  the  custody  of  the 
Great  Seal  of  the  United  Kingdom  of  Great 
Britain  and  Ireland ;  and  all  things  directed  or 
authorized  to  be  done  by  or  with  respect  to  the 
commissioners  of  her  Majesty's  Treasury  shall 
and  may  be  done  by  and  witn  respect  to  three 
or  more  of  the  said  commissioners  or  the  Lord 
High  Treasurer;  and  the  word  "  person"  shal) 
be  understood  to  mean  a  body  politic,  corpo- 
rate, or  collegiate,  as  well  as  individual ;  and 
every  word  importing  the  singular  number 
shall,  where  necessary  to  give  full  effect  to  the 
enactments  herein  contained,  be  understood  to 
mean  several  persons  or  things  as  well  as  one 
person  or  thing;  and  every  word  importing  the 
masculine  gender  shall,  where  necessary,  be 
understood  to  mean  a  female  as  well  as  a  male; 
and  the  words  "  County  Court "  ahatl  be  un- 
derstood to  mean  any  court  holden  under  this 
act ;  and  the  term  "  hmdlord  "  shall  be  under* 
stood  to  mean  the  person  entitl^l  to  the  inne- 
diate  reversion  of  the  lands^  or,  if  the  property 
be  holden  in  joint  tenancy,  coparcenary,  or 
tenancy  in  common,  shall  be  understood  t* 
mean  any  one  of  the  persons  entitled  to  sodi 
reversion  ;  and  the  word  *'  clerk  "  shall  be  un- 
derstood to  mean  **  chief  deilr,'*  or  ''rem- 
trar,"  and  the  words  '' attomey-at-law '*  shall 
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1m)  anderstood  to  indude  a  solicitor  in  any 
court  of  eqnity ;  and  the  word  "agent"  ehall 
be  understooa  to  mean  any  person  usually  em- 
ployed by  the  landlord  in  the  letting  of  lands, 
or  in  the  collection  of  rents  thereof,  or  specially 
authorized  to  act  in  any  particular  matter  by 
writing  under  the  hand  of  such  landlord;  and 
the  word  "bailiff"  shall  be  understood  to  in- 
clude high  bailiff;  unless  in  any  of  these  c^es 
there  be  something  in  the  context  inconsistent 
with  such  meaning. 

143.  Act  may  be  amended,  ^c, — And  be  it 
enacted.  That  Uiis  act  may  be  amended  or  re- 
pealed by  any  act  to  be  passed  in  this  session 
of  parliament. 

8CHEDULKS  TO  WHICH  THIS  ACT  REFERS. 

Schedule  (A.) 
Acts  for  the  more  easy  and  speedy  Recovery  of 

Small  Debts  within  the  Towns,  Parishes,  and 

Places  under  written,  and  other  Parishes  and 

Places  adjacent ;  that  is  to  say, 

Ashton-under-Lyne,  48  Geo.  3,  c.  xcviii. 

Bath,  45  Geo.  3,  c.  Ixvii. 

Beverley,  46  Geo.  3,  c.  cxxxv. 

Birmingham,  47  Geo.  3,  c.  xiv. 

Blackheath,  47  Geo.  3,  c.  iv. 

Bolxngbroke  and  Homcastle,  47  Geo.  3, 
Sess.  2,  c.  Ixxvui.  ;  • 

Boston,  47  Geo.  3,  Sess.  2,  c.  1 . 

Bradford,  47  Geo.  3,  Sess.  2,  c.  xxxix. 

Bristol,  56  Geo.  3,  c.  Ixxvi. 

Bristol,  7  Will.  4,  and  1  Vict.  c.  Ixxxiv, 

Brixton,  46  Geo.  3,  c.  Ixxxviii. 

Broseley,  22  Geo,  3,  c.  xxxvii. 

Canterbury,  25  Geo.  2,  c.  xlv, 

Chippenham,  5  Geo.  3.  c.  be. 

Cirencester,  32  Geo.  3,  c.  Ixxvii. 

Codsheath,  48  Geo.  3,  c.  1. 

Deal,  26  Geo.  3,  c.  xviii. 

Derby,  6  Geo.  3,  c.  xx. 

Doncaster,  4  Geo.  3,  c.  xL 

Dover,  24  Geo.  3,  c.  viii. 

Ecclesall,  48  Geo.  3,  c.  ciii. 

Elloe,  47  Geo  3,  c.  xxxvii. 

Ely,  Isle  of,  18  Geo.  3,  c.  xxxvi. 

Exeter,  13  Geo.  3,  c.  xxvii* 

Faversham,  25  Geo.  3,  c.  vii. 

Folkestone,  26  Geo.  3,  c.  xcviii. 

Gloucester,  I  Will.  &  Mary,  c.  xviii. 

Graresend,  47  Geo.  3,  Sess,  2,  c.  xl. 

Grimsby,  Great,  46  Geo.  3,  c.  xxxvii. 

Hagnaby,"  18  Geo.  3,  c  xxsyv. 

Haksowen,  47  Geo.  3,  c.  xxxvi. 

Ipswich,  47  Geo.  3,  Sess.  2,  c.  Ixxix. 

Kidderminster,  12  Geo.  3,  c.  Ixvi. 

King's  Lynn,  10  Geo.  3,  c.  xx. 

Kingftton-upon-Hull,  48  Geo.  3,  c.  dx. 

Kirby  in  Kendal,  4  Geo.  3,  c.  xli. 

Lincoln,  24  Geo.  2.  c.  xvi. 

Liverpool,  6  &  r  Will.  4,  c.  cxxxv. 

Manchester,  48  Geo.  3,  c.  xliii. 

Margate,  47  Geo.  3.  Sees.  2,  c.  vu. 

Middlesex,  23  Geo.  2,  c.  xxxiii. 
Nwrcastle-upon-Tyne,  1  Will.  &  Mary,c.xvii 

Norwich,  12  &  13  W.  4,  c.  vii. 
Old  Swinford  17  Geo.  3,  c,  xix. 
Pontcfract  Honour,  2  &  3  Vict.  c.  Ixxxv. 
Fbiilton,  10  Geo.  3,  c.  xxi. 


Rochester,  48  Geo.  3,  c.  li. 
Saint  Albans,  25  Geo.  2,  c.  xxxvui. 
Saint  Briavels,  5  &  6  Vict.  c.  Ixxxni. 
Sandwich,  47  Geo.  3,  c.  xxxv. 
Sheffield,  48  Geo.  3,  c.  ciii. 
Shrewsbury,  23  Geo.  3,  c.  Lxxhi. 
Southwark  &  East  Brixton,  4  G.  3,  c  cxxuu 
StocTcport,  46  Geo.  3.  c.  cxiv. 
Tower  Hamlets,  2  Will.  4,  c.  Ixv. 
Westbury,  48  Geo.  3,  c.  Ixxxviii. 
Westminster,  24  Geo.  2,  c.  xlii. 
Wight,  Isle  of,  46  Geo.  3,  c.  Ixvi. 
Wolverhampton,  48  Geo.  3,  c.  ex. 
Wraggoe,  19  Geo.  3,  c  xliii. 
Yarmouth,  Great,  31  Geo.  2,  c.  xxiv. 

(Schedule  (B.) 

Acts  for  the  more  easy  and  speedy  Recovery  of 
SmaU  Debts  within  the  Towns,  Parishes,  and 
Places  under  written,  and  other  Parishes  and 
Places  adjacent  thereto ;  (that  is  to  say,) 
Abcrford,  2  &  3  Vict.  c.  bcxxvi. ;  3  Vict,  c; 

xxxiii. 

Ashby-dc-la-Zouch,  1  Vict.  c.  xr. 

•  Barnsley,  1  &  2  Vict.  c.  xc. 
Belpcr,  2  &  3  Vict.  c.  xcviii. 

•  Blackburn,  4  &  5  Vict.  c.  Ixvii.       ^  ^  -^  ^ 
Blackheath,  6  &  7  W.  4,  c.  cxx  j  1  &  2  Vict. 

c.  Ixxxix. 

Bolton,  3  Vict.  c.  xviii. 
Brighton,  3  Vict.  c.  x. 
Burnley,  4  &  5  Vict.  c.  Ixxxiii. 
Bury,  2  &  3  Vict,  c  ci. 
Chesterfield,  2  &  3  Vict.  c.  civ. 
Crediton,  8  &  9  Vict.  c.  Ixxix. 
East  Retford,  4  &  5  Vict.  c.  Ixxxviu 
Eckington,  2  &  3  Vict.  c.  ciii. 
Exeter,  4  &  5  Vict.  c.  Ixxiii. 
Gainsburgh,  4  &  6  Vict.  c.  Ixxxvu 
Glossop  2  &  3  Vict.  c.  Ixxxviii. 
Grantham,  2  &  3  Vict.  c.  Ixxxii. 
Halifax,  2  &  3  Vict.  c.  cvi. 
Hatfield,  4  &  5  Vict.  c.  Ixxiv. 
Hinckley,  7  Will.  4.  c.  viii. 
Hyde,  3  &  4  Will.  4,  c.  cxix. 
Kingsnortoh,  4  &  6  Vict.  c.  Ixxv. 
Launceston,  4  &  5  Vict.  c.  Ixxvi. 
Leicester,  6  &  7  W.  4,  c.  cxxiii ;  7  W.  4,  c.  vn. 
Loughborough,  7  Will.  4,  c  ix. 
Newark,  4  &  5  Vict.  c.  Ixxix. 
New  Sanim,  4  &  5  Vict.  c.  Ixxxiv. 
New  Sleaford,  4  &  5  Vict.  c.  Ixxxv. 
Newton  Abbott,  3  Vict.  c.  xxv. 
Nottingham,  2  &  3  Vict.  c.  cv. 
Oakham,  1  Vict.  c.  xxxvi. 
Prestbury  Division  of  the  Hundred  of  Mac- 
clesfield, 6  Will.  4,  c.  xiii. 

Prestwich-cum-Oldham,  2  &  3  Vict.  c.  c. 
Roborough,  7  Will.  4,  c.  Ixii. 
Rochdale,  2  &  3  Vict,  c  xc. 
Rotherham,  2  &  3  Vict.  c.  Ixxxviii. 
Saint  Helen's,  4  &  5  Vict.  c.  Ixxxii. 
Staffordshire  Potteries,  4  &  5  Vict.  c.  Ixxxu 
Tavistock,  3  Vict.  c.  Ixviii. 
Totnes,  4  &  5  Vict.  c.  Ixxx. 
Warrington,  2  &  3  Vict.  c.  xci. 
Westminster,  6  &  7  W.  4,  c.  cxxxvii- 
Wigan,  4  &  5  Vict.  c.  Ixxviii. 
Wirksworth,  2  &  3  Vict.  c.  cii. 
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Town. 


Officer  of  the  Court. 


Person  to  whom  the  next  Appoiiit- 
ment  is  to  belong. 


Afihton-undcr-Lyne 
Birmingham 
Cirencester 
Kidderminster 
Stourbridge . 


Clerk  of  the  Court  to  be  holden  Lord  of  the  Manor  of  Ashton-under- 

at  Ashton       ...        .1    Lyne. 
High  Bailiff  of  the  Court  to  be' 

holden  at  Birmingham    .        .'Lord  of  the  Manor  of  Birmingham. 
Clerk  of  the  Court  to  be  holden  Lord  of  the  Manor  and  Sercn  Uun- 

at  Cirencester         .        .        .     dreds  of  Cirencester. 
Clerk  of  the  Court  to  be  holden  Lord  of  the  Manor  of  the  Borough  of 

at  Kidderminster    .        .        J    Kidderminster. 
Clerk  of  the  Court  to  be  holden!  Lord  of  the  Manor  of  Old  Swinford 


at  Stourbridge 


St.  Albans 
Sheffield 

Stockport 


or  Amblecoat,  to  whom,  on  the  dar 
before  the  passing  of  this  Act,  the 
next  Turn  oelongs  to  appmt  the 
Clerk  or  Beadle  of  the  Coort  of 
Rei^ests  for  the  Parish  of  Old 
Swinford. 
High  Bailiff  of  the  Court  to  be 

holden  at  Watford  .        ,        .'Lord  of  the  Hundred  of  Cashio. 
Judge  of  the  Court  to  be  holdeni 

at  Sheffield     .        .  .! Lord  of  the  Manor  of  Sheffield. 

Clerk  of  the  Court  to  be  holdenj 

at  Sheffield  .'Lord  of  the  Manor  of  Ecclesall. 

Clerk  of  the  Court  to  be  holdenj  Lord  of  the  Manor   and   Barony  o: 
at  Stockport  ....     Stockport 


SCHEDULE  (D.) 


AMOUNT  OF  DEMAND. 


Not 
exceeding 


JUDGE'S  FEES. 

Every  summons      ... 
Every  hearing  without  a  jury  . 
Every  hearing  or  trial  with  a  jury 
Every  order  oi  judgment  or  applica- 
tion for  an  order ... 

CLERK'S  FEES. 

Entering  every  nlaint  and  issuing  the 
summonses  thereon     . 

Every  8ubi>Gena,  when  required 

Every  hearing,  trial,  or  nonsuit  with 
out  a  jury    .... 

Adjournment  of  any  case 

Entering  and  giving  notice  of  special 
defence 

Swearing  every  witness  for  plaintiff 
or  defemdant        .... 

Entering  and  drawing  up  every  judg- 
ment and  order,  and  copy  thereof  . 

Payment  of  money  in  or  out  of  court, 
whether  or  not  by  instalments  at 
different  times,  including  notice 
thereof,  and  taking  receipt  . 


3 
0 
0 


0     3 


0 
0 

0 
0 

0 

0 

0 


0     2 


Exceeding 

SO*. 

and  Dot 

exceeding 

40«. 


d. 
6 
6 
0 


0    6 


6 
6 

6 

4 

6 
2 
6 


0     4 


Exceeding  fixoeediog 


409. 

and  not 

exceeding 

£5. 


and  not 
exceeding 


d. 
0 
6 
0 


1     0 


1 
0 

1 
0 

1 

0 

1 


0     6 


Kxocadtag^tO. 


Founded 

on 

\  Contrmct. 


d. 
0 
6 

0 


3 

10 
15 


rf. 
O 

o 
o 


2     0 


3     O 


0 
0 

6 
0 

6 

4 
6 


3 

1 

2 
2 

2 

0 

2 


Fevodrd 
oaToit. 


3    0 


N.  B.— Where  the  plaintiff  recovers  less  than  his  claim  so  as  to  reduce  the  scale  of 
the  plaintiff  to  pay  the  difference. 
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AMOUNT  OF  DEMAND. 


Not 

exceeding 

fOt 


Bxceediog  Exceeding  Exceeding 


exceeding  exeeeding  exceeding 


CLERK'S  FEES~<-ojaiiw«?. 

Payiag  money  into  courts  and  enkcr- 
inff  same  in  books,  and  notice, 
thereof,  or  of  sum  in  full  satisfac- 
tion havinf(  been  paid  into  court,' 
each  instalment  or  payment  J 

Payment  of  money  out  of  court,  and 
teidng  receipt,  exclusive  of  «tBmp 

£very  search  in  the  books 

Issuiog  every  warrant,  attachment, 
or  execution 

Supersedeas  of  execution,  or  certifi  , 
cate  of  payment,  or  withdrawal  of 
cause 

Warrant  of  commitment  for  an  in 
suit  or  misbehaviour  in  court 

Entering  and  giving  notice  of  jury 
being  required    . 
Issuing  summons  for  jury   . 

Swearing  jury         .        .        .        . 

Every  hearing,  trial,  or  nonsuit  with 
ajtiry 

Taking  recognizance  or  security  for 
costs 


Inquiring  into  sufficiency  of  suivties 
proposed,  and  taking  bond  on  re- 
moval of  plaint,  or  grant  of  new 
trial,  or  other  occasion 

Taxing  costs  .... 

HIGH  BAILIFFS  FEES. 


Calhi^  every  cause 

Affidavit  of  service  of  simamons  out 
of  the  jurisdiction    . 

Serving  every  summons,  order  or 
subpoena  within  one  mile  of  court 
house  

If  above  one  mile,  then  extra  for 
ever^  other  mile  .... 

Biecutton  of  every  warrant,  pncept, 
or  attachment  against  the  goods 
or  body  wiihin  one  mile  of  the 
courthouse         .... 

If  above  one  mile,  then  extra  for 
every  other  mile  .... 

If  two  officers  be  necessary  in  the 
judgment  of  the  court,  then  extra, 
wit&n  ose  mile  of  the  court  house 

If  above  one  mile,  then  extra  for 
every  other  mile  .... 

Keeping  possession  of  goods  till 
sale,  per  day,  not  exceeding  dxe 
days 

Carrying  every  delinquent  to  prison, 
uichiding  all  expenses  aad  assist- 
ants,  per  mile      .... 

Issuing  warrant  to  clerk  of  another, 
court I     1 


d. 


0 
0 

0 

■  1 

0 
0 
0 


1 


2 
6 

3 

0 

6 
6 
6 


1     0 


2     6 


1     0 


1     0 


«0i. 
and  not 


404. 


8.      d. 


0 
0 

0 

1 

0 
0 
0 


1     6 


2     6 


0 
0 

0 
0 

2 
0 


1  6 

0  3 

1  6 

1  0 

1  6 


40s, 
and  fiot 


d^' 


d. 


0  4 

1  0 

0  6 

1  0 

1     0 

1  0 
0  10 

2  0 


2     6 


0 
0 

0 
0 

3 

O 

2 
0 


2     0 


1     0 


2     0 


and  not 


^10. 


d. 


0     6 


0 
0 


1     6 


0  10 


0     4 


4 

0 

2 
0 


2     0 


1     0 


Kzceeding  «£lO. 


Founded 

on 
Contract. 


Fonniled 
on  Tort. 


0     8 


1 
1 

I 
0 

5 
0 

2 
0 


2     C 


2     6 


1     0 


2     6  3     0 


1     0 


6 

0 


3  0 

2  0 

1  0 

2  6 

2  6 
1  6 

7  »fi 

3  0 


1     6 


3     0 


1     0 
3     6 


N.  B.—The  several  fees  payable  on  proceedings  in  replevin  to  be  regulated  on  the  same 
scale  by  the  amount  distrained  for,  and  on  proceedings  for  the  recovery  of  tenements  by 
the  yearly  rent  or  value  of  the  tenement  sought  to  be  recovered. 
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ASSESSMENT  OF  COMPENSATION 
UNDER  RAILWAY  ACTS. 

The  unsatisfactory  state  of  the  law,  as 
regards  proceedings  for  the  assessment  of 
compensation,  or  damages  to  the  owners  of 
property  whose  riglits  have  been  interfered 
with  hy  railway  companies,  has  been  inci- 
dentally adverted  to  in  a  former  number  ;* 
but  as  a  distinct  governmental  department 
is  now  established  to  which  the  superin- 
tendence of  railway  legislation  is  especially 
confided,  it  may  not  be  amisss  more  parti- 
cularly to  direct  attention  to  the  existing 
state  of  this  branch  of  the  law. 

As  many  of  our  readers  are  no  doubt 
aware,  when  a  dispute  arises  between  the 
owner  of  land  and  af)y  Railway  Company 
in  respect  of  the  amount  of  the  purchase 
money,  or  compensation  claimed  by  the 
former,  under  the  general  provisions  of  the 
Land  Clauses  Consolidation  Act,^  and  by 
special  provisions  in  all  antecedant  Rail- 
way Acts,  whenever  the  amount  claimed  | 
exceeds  the  Bum  of  £50,   the  course  of  i 
proceeding  is  as  follows  : — The  company 
issue  their  warrant  to  the  sheriff  calling 
upon  him  to  summon  a  jury,  which  jury  is 
impanelled  and  sworn  to  inquire  of,  and 
assess  the  amount  of  compensation  or  da- 
mage, and  the  sheriff  gives  judgment  for 
the    purchase    money    or    compensation 
assessed  by  the  jury,  and  the  verdict  and 
judgment   signed  by   the  sheriff  become 
records.     If  the  sheriff  should  decline  or  j 
refuse  to   hold  an  inquiry,  the  Court  of  I 
Queen's  Bench  may  grant  a  mandamus  to  | 
compel  him,  as  in  the  case  of  Walher  v. 
The  Blackwall  Railway  Company;'^  but' 
where  an  inquisition  has  been  taken,  and 
there  is  a  finding  of  the  jury  under  any 
circumstances,  the  courts  are  prohibited 
from  interference ;  for  by  the  145th  sec- 
tion of  the  Land   Clauses   Consolidation 
Act,  and  by  a  similar  provision  in  all  the 
railway  acts  of  an  earlier  date,  no  pro- 
ceeding  under  such   act   or  acts   is    rc- 
raoveable  *'  by  certiorari  or  otherwise  into 
any  of  the  superior  courts."      It  was  at 
one  time  contended,  that  the  clauses  in 
these  acts  taking  away  the  certiorari,  ap- 
plied only  to  convictions  for   penalties;^ 
but  it  has  been  established  by  a  series  of 
decisions,  that  clauses  of  this  nature  are 

*  See  Leg.  Obs.  July  18,  p,  257. 
*•  8  &  9  Vict.  c.  18. 

*  3  a  B.  744. 

*  The  Queen  v.  The  Sheffield  Railway  Co.  1 1 
Ad.  &  El.  194. 


applicable  to  inquisitions.*    The  result  ap- 
pears to  be,  that  if  a  jury  presided  over  by 
the  under  sheriff,  return  a  verdict,  giving 
the  claimant  the  most  excessive  and  ex- 
orbitant '  amount    of    compensation,    the 
finding  is  nevertheless  conclusive  against 
the  company  ;  whilst  on  the  other  hand, 
if  the  claimant  who  has  been  compulaonly 
deprived  of  his  property,  or  his  rights  in- 
juriously affected,  has  an  inadequate  or  in- 
sufficient amount  of  compensation — or  in- 
deed as  it  would  seem  no  compensation  at 
all — awarded  to  him  by  the  verdict  of  a 
jury,  he  is  left  without  any  legal  remedy. 
In  a  late  case  of  the  Queen  v.  ike  Lan- 
caster and  Preston    Raihoay    Company  ^ 
the  company  issued  a  warrant  to  the  dieriff 
of  the  county  palatine  of  Lancaster,  di- 
recting him  to  return  a  jury  for  the  pur- 
pose of  inquiring  of,  assessing,  and  giving 
a  verdict  for  the  sum  of  money,  if  auy^  to 
be  paid  to  one  James  Cottam  hj  way  of 
satisfaction  or  compensation,  &c^  and  an 
inquisition  having  been  taken  in  pursnani^ 
of  the  warrant,  the  jury  found  by  their 
verdict^  that  James  Cottam  had  not  sus- 
tained any  damage  by  reason  of  the  ex- 
ecution of  the  company's  works,  and  ihe 
sheriff  gave  judgment   accordingly.     An 
application  was  subsequently  made  to  the 
Court  of  Queen's  Bench,  for  a  certiorari 
to  remove  the  inquisition  into  that  court, 
chiefly  upon  the  ground  thi^t  the  jury  had 
given  no  damages.   "  It  was  argued  in  sup- 
port of  the  application,  that    by   issuing 
their  warrant,   the  company  had  admitted 
the  fact  of  some  damage,  and  if  that  fact 
was  disputed,  the  proper  course  was  io 
I  have  refused  to  issue  their  warrant,  and 
the  matter  might  have  been  determined 
upon  an  application  for  a  mandamus.  The 
province  of  the  jury,  it  was  urged,  was  to 
inquire  as  to  the  aqnount  of  damage,  and 
nnt  whether  the  claimant  had  suffered  any 
damages  at  all,  and  by  inserting  the  words 
"  if  any"  in  the  warrant,  the  inquiry  was 
transferred  to  a  tribunal  which  it  was  not 
contemplated  should  entertain  such  ques- 
tions, and  which  was  unfitted  for  their  de- 
termination.    The  hardship   of  the  case 
was  also  pressed  upon  the  court,  as  the 
finding  of  the  jury    was  conclusive,  vA 
there  was  no  mode  of  applj'ing  for  a  new 
trial.     The    court   hoi«^fever,    was   unani- 
mously of  opinion,  that  a  certiorari  did  not 

«  A.  V.  Tfte  Justioee  (jf  ike  Wtsi  BidSmy,  1 
Ad.  &  El.  563 ;  JR.  V.  Tie  Briftot  amd  £if<er 
Raihoau  Co,  11  Ad.  &  £1.  203,  n. 
^6  4.  B.  769.        ... 
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lie.  It  would  have  been  better,  said  the 
learned  judges^  if  the  words  **  if  any*  had 
been  omitted,  but  their  insertion  did  not 
affect  the  validity  of  the  warrant,  and 'the 
question  whether  any  damage  had  been 
sustained  or  not,  was  inseparable  from  the 
question,  how  much  damage  had  been  sus- 
tained ? 

Approving  as  we  venture  to  do  of  the 
decision  of  the  Court  of  Queen's  Bench 
in  the  case  cited,  because  it  must  be  mat- 
ter of  indifference  to  a  claimant  whether  a 
jury  determines  that  he  has  not  sustained 
any  damage,  or  awards  him  damages 
merely  nominal,  as  a  shilling  or  a  farthing, 
which  a  jury  in  such  a  case  is  clearly  at 
liberty  to  do;  and  not  in  the  remotest  de- 
^ee  questioning  the  propriety  and  justice 
of  the  conclusion  at  which  the  jury  arrived 
in  that  particular  case,  we  repeat  that  it 
is  a  serious  defect  in  the  law,  that  the 
finding  of  a  jury  under  any  circumstances, 
in  cases  involving  questions  of  such  mag- 
nitude, should  be  positively  conclusive. 

During  a  considerable  portion — perhaps 
we  might  say  one  half-— of  every  terpj,  the 
three  superior  courts  of  common  law  are 
engaged  in  the  consideration  of  applica- 
tions for  new  trials.  The  cases  in  which 
rew  trials  are  granted,  without  any  pos- 
sible reflection  upon  the  intelligence  or 
impartiality  of  the  jury,  are  numerous. 
If  the  exercise  of  this  power  by  the  courts 
is  necessary  for  the  furtherance  of  justice 
in  ordinary  cases,  where  the  deliberations 
of  a  jury  are  controlled  and  directed  by 
the  presence  and  direction  of  a  judge  of 
one  of  the  superior  courts^  it  cannot  be 
unnecessary  in  compensation  cases.  In 
those  cases,  as  in  trials  at  nt^t  prius,  or 
the  assizes,  the  one  party  or  the  other  is 
liable  to  be  taken  by  surprise,  or  is  inad- 
vertently or  unavoidably  prevented  from 
producing  evidence  of  some  material  fact^ 
An  important  witness  is  absent  from  acci- 
dent or  design.  It  may  be  that  the  coun- 
sel whom  the  claimant  has  selected  to  ex- 
plain to  the  jury  the  grounds  upon  which 
he  deems  himself  entitled  to  call  upon 
them  for  a  liberal  measure  of  compensa- 
tion, has  by  some  unforeseen  fatality  neg- 
lected to  make  his  appearance  before  the 
under  sheriff  and  jury  at  the  proper  time, 
and  that  no  adequate  substitute  can  be 
found  at  the  moment.  In  all  these  cases, 
there  may  be  a  miscarriage  of  justice,  and 
If  there  be,  is  it  not  monstrous  that  the 
law  aiFords  no  means  for  setting  the  matter 
right?  We  have  been  supposing  the 
case  of  a  jury  giving  a  just  and  conscien- 


tious verdict,  which  verdict  is  nevertheless 
excessive  or  inadequate  from  the  defective 
nature  of  the  materials  upon  which  the 
jury  has  been  required  to  form  an  opinion^ 
or  where  those  materials  have  been  pre- 
sented to  them  in  an  imperfect  and  unsa- 
tisfactory manner.  There  is  another  view 
of  the  question.  Railway  companies,  and 
proceedings  adopted  under  their  direction, 
are  peculiarly  the  subject  of  local  preju- 
dices. We  should  be  averse  to  insinuate 
that  those  who  serve  on  compensation 
juries  are  likely  to  any  considerable  extent 
to  be  unduly  influenced  by  previous  pre- 
possessions, but  jurors,  like  other  men, 
partake  of  the  feelings  which  actuate  those 
amongst  whom  they  live ;  and  it  is  noto- 
rious, that  in  many  districts  great  local 
advantages  are  expected  to  be  derived 
from  the  establishment  of  railroads.  It  is 
just  possible  that  the  prevalence  of  such  a 
feeling  may  unconsciously  influence  a  juror 
to  underrate  the  claims  of  a  party  who  was 
considered  to  have  thrown  any  impedi- 
ments in  the  way  of  proposed  public  im- 
provement.(0  AH  that  is  now  contended 
for  is,  that  the  verdicts  of  juries  in  com- 
pensation cases,  should  be  subject  to  the 
supervision  and  control  of  the  judges  of  the 
superior  courts,  as  in  other  cases  affecting 
property;  i.nd  we  desire  to  see  this  re- 
form of  the  law  established^  before  the 
necessity  for  it  is  rendered  manifest  by  the 
occurrence  of  cases  of  clear  and  irreme- 
diable injustice. 
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ORDBRS    IN   COUNCIL. 

{Commenciuff  \st  September.) 

TREATY  WITH  PRUSSIA. 

At  the  Court  at  Osborne  House,  Isle  of 
Wiffht,  the  27th  day  of  August,  1846 ; 

Present — ^The  Queen's  most  excellent  Ma- 
jesty in  council. 

Whereas  a  treaty  has  been  concluded  be- 
tween her  Majesty  and  the  Kinpr  of  Prussia, 
whereby  due  protection  has  been  secured 
within  the  Prussian  dominions  for  the  authors 


{')  It  was  stated  in  the  daily  newspapers, 
daring  the  last  week,  that  in  a  town  in  the 
county  of  Kent,  where  a  compensation  jury 
had  awarded  a  less  sum  to  the  owner  of 
property  than  the  company  had  offered,  the 
present  learned  attorney-general,  who  repre- 
sented the  company,  was  loudly  cheered  by 
the  people  upon  quitting  the  place  of  inquiry, 
the  proposed  railroad,  it  was  said,  being  ex- 
tremely popular  with  the  working  classes,  who 
supposeu  it  would  benefit  them. 
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of  booke,  dramatic  works,  ^  musical  compoel- 
tioiis,  and  tke  inventors^  designers,  or  en- 
gravers of  prints  and  articles  of  scolpture,  and 
the  authors,  inventors,  designers,  or  engravers 
of  anv  other  works  whatsoever  of  literature 
and  trie  fine  arts,  in  which  the  laws  of  Great 
Britain  and  of  Prussia  do  now  or  may  here- 
after give  their  respective  subjects  the  privi- 
lege of  copyright,  and  for  the  lawful  repre. 
sentativea  or  assigns  of  such  authors,  inven- 
tors, designers,  or  engravers,  with  regard  to 
any  such  works  first  pubUshed  within  the 
dominions  of  her  Majestv. 

Now,  therefore,  her  Majesty,  by  and  with 
the  advice  and  consent  of  her  privy  couneii, 
and  by  virtue  of  the  authority  committed  to 
her  by  an  act,  passed  in  the  session  of  parlia- 
ment holden  in  the  seventh  and  eighth  vears 
of  her  reign,  entitled,  "An  Act  to  amend  the 
law  relating  to  internationed  copyright,"  doth 
order,  and  it  is  hereby  ordered,  that,  from  and 
after  the  Ist  day  of  September,  1846,  the  au- 
thors,  inventors,  designers,  engravers,  and 
makers  of  any  of  the  following  works,  (that  is 
to  say,)  books,  prints,  articles  of  sciUpture, 
dramatic  works,  musical  compositions,  and 
any  other  works  of  literature  and  the  fine  arts, 
in  which  the  laws  of  Great  Britain  give  to 
British  subjects  the  privilege  of  copyright,  and 
the  executors,  administrators,  and  assigns  of 
Buch  authors,  inventors,  designers,  engravers, 
and  makers,  respectively,  shall,  as  respects 
works  first  published  witmn  the  dominions  of 
Prussia,  after  the  said  1st  day  of  September, 
.1846,  have  the  privilege  of  copyright  therein 
for  a  period  equal  to  the  term  of  copyright 
which  authors,  inventors,  designers,  engravers, 
and  makers  of  the  like  works,  respectively, 
first  published  in  the  United  Kingdom,  are  by 
law  intitled  to ;  provided  such  books,  dramatic 
pieces,  musical  compositions,  prints,  articles 
of  sculpture,  or  other  works  of  art  have  been 
registered,  and  copies  thereof  have  been  deli> 
vered  according  to  the  requirements  of  the 
said  recited  act,  within  twelve  months  after  the 
first  publication  thereof  in  any  part  of  the 
Prussian  dominions. 

And  it  is  hereby  further  ordered,  that  the 
authors  of  dramatic  pieces  and  musical  com- 
positions which  shall,  after  the  said   1st  of 


Sqjtember,  1846,  be  first  publicly  represented 
or  performed  within  the  dominions  oif  Prussia 
shall  have  the  sole  liberty  of  representing  or 
performing  in  any  part  of  the  British  domi- 
nions such  dramatic  pieces  or  musical  compo- 
sitions, during  a  period  equal  to  the  penod 
during  which  authors  of  dramatic  pieces  and 
musical  compositions  first  publicly  represented 
or  performed  in  the  United  Kingdom  are  en- 
titled bv  law  to  the  sole  liberty  of  representing 
or  performing  the  same ;  provided  such  dra- 
matic pieces  or  musical  compositions  have 
been  registered,  and  copies  thereof  have  been 
delivered  according  to  the  requirements  of  the 
teid  recited  act,  wilhin  twelve  calendar  months 
after  the  time  of  their  being  first  represented 
or  performed  in  any  part  of  the  Prussian  do-, 
mraions.  c.  C.  GRET^'ILLB.    / 


At  the  Court  at  Osborne  Haoae,  Ue  o£ 
Wight,  the  27th  day  of  Auf^ust,  IMG ; 

Present— The  Queen's  moat  cxcdknt  Ma- 
jestv in  council. 

whereas,  by  an  act,  passed  in  the  piewiiC 
session  of  partiament,  entitled,  ^  An  Act  to 
amend  an  Act  of  the  7th  and  Sdi  of  h«r  pre- 
sent Majesty,  for  reducing*  under  cesteB  or- 
cumstances,  the  duties  payable  apoB  books 
*and  engravings,"  it  b  enacted,  that  vhenever 
her  Majesty  nais,  by  victue  of  aay  antbcmty 
vested  in  her  for  that  purpose,  declared  that 
the  authors,  inventors,  designers,  engraven, 
or  makers  of  any  books,  prints,  or  ijAhet  works 
of  art,  first  published  in  any  fortify  cooatiy 
or  countries,  shall  have  the  privilege  of  copy- 
right therein,  it  shall  be  lawful  for  her  Ma- 
jesty, if  she  think  fit,  from  tinae  to  timc^  bj 
any  order  in  council,  to  declare  that,  from  ana 
after  a  day  to  be  named  in  such  order,  in  lieu 
of  the  customs  from  time  to  time  payable 
on  the  importation  into  the  United  Kmgdom 
of  books,  prints,  and  drawings,  there  ahail  be 
payable  only  such  duties  of  customs  as  are 
mentioned  in  the  said  act. 

And  whereas  her  Majesty  hath  this  day»  by 
virtue  of  the  authority  vested  in  her  for'  that 

§urj[)ose,  declared  that  the  authors,  inventors, 
esigners,  engravers,  and  makers  of  books, 
prints^  and  certain  other  works  of  ait,  first 
pubUshed  within  the  dominions  of  Prussia, 
shall  have  the  privilege  of  copyright  thernn. 

Now,  therefore,  her  Majesty,  by  and  with 
the  advice  and  consent  of  her  privy  coondl, 
and  in  virtue  of  the  authority  committed  u> 
her  by  the  said  recited  act,  doth  order,  and  it 
is  hereby  ordered,  that  from  and  after  the  1st 
day  of  September,  1846,  in  lieu  of  the  duties 
of  customs  now  payable  upon  hooks,  [Hints, 
and  drawings,  published  at  any  plaoe  withia 
the  dominions  of  Prussia,  there  shall  be  pay- 
able only  the  duties  of  custom  followii^  that 
is  to  say, — 

On  books  originally  produced  in  the  United 
Kingdom,  and  repubhsned  at  any  place  vithin 
the  dominions  of  Prussia,  a  duty  of  2l.  lOs, 
per  hundred  weight. 

On  hooks  pi^lished  or  repohhdied  at  any 
place  within  the  dominions  of  Prussia,,  and  M 
being     books     originally     produced    in    the 


United  Kingdom,  a  duty  of  15^.  per  hundred 
weight. 

On  prints  and  drawings,  phun  or  coloored. 
published  at  any  place  within  the  dominions  of 
Prussia, 

Single  each         ....    <4d. 

Bound  or  sewn,  the  dozen  .     lid. 

C.  C.  GRBVILLE. 
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LETTERS  ON  THE  SMALL  DEBT'S  ACT. 

We  continue  to  receive  various  letters  on 
dififerent  topics  arising  out  of  this  act,  and  our 
attention  has  been  directed  to  other  conunuai' 
cations  which  appear  in  the  public  joumab,— 
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extraets  from  which  itwUl  be  desirable  to  pre- 
serre  ia  these  columne. 

It  has  rarely  been  our  duty  to  notice  a  enb- 
ject  of  so  mach  importance  as  this  act,  which 
on  many  accounts  has  excited  a  warm  interest 
amongst  the  profession  in  general.  "  Out  of 
evil,  good  may  come." 

JUDICIAL  aUALlFICATlON  OF  ATTORNBYB. 

It  is  surprising  to  hear  the  members  of  the 
legal  profession  in  both  booses  vaunting  the 
lefiral  knowledge  of  the  barristers  over  attorneys, 
the  latter  having  no  one  in  the  house  to  de- 
fend them. 

An  attorney  before  he  can  be  admitted  to 
practice  must  be  in  actual  service  five  years 
practising  the  law,  and,  moreover,  be  examined 
touching  his  knowledge  of  the  law ;  whilst  a 
barrister  has  only  to  enter  his  name  at  one  of 
the  inns  of  court,  and  at  the  end  of  five  years, 
having  duly  eaten  his  way,  without  having  had 
any  practice,  and  without  any  exarainalion  as 
to  his  knowledge  of  the  law,  and  even  without 
having  read  a  single  law  book,  is  deemed 
eligible  to  be,  and  some  are  so,  called  to  the  bar, 
and  thus  become  qualified  for  appointment  as 
a  judge. 

That  legal  knowledge  and  experience  are  not 
required  was  admitted  by  the  Judge- Advocate 
on  a  recent  appointment  being  complained  of 
by  Lord  Geoige  Bentinck,  for  he  defended  the 
appointment  solely  on  the  ground  of  the  know- 
ledge of  the  law  which  the  gentleman  in  ques- 
tion had  acquired  from  having  been  so  many 
years  secretary  to  Lord  Lyndhurst.  Now,  the 
Judge-Advocate  knows,  as  every  attome/s 
clerk  does,  that  the  legal  part  of  the  business 
of  the  secretary  is  common  routine,  and  trans- 
acted by  his  clerk  at  a  small  salary  in  Quality 
Court,  and  that  the  secretary's  chief  business 
is  personal  attendance  upon  the  Chancellor,  and 
attending  to  his  correspondence  as  other  secre- 
taries do. 

This  bill  ought  more  properly  to  have  been 
entitled  a  bill  to  create  patronage  for  the  ap- 
pointment of  younger  sons  of  the  aristocracy 
and  dependents  upon  learned  lords.  It  is  a  job, 
and  nothing  but  a  job,  as  time  and  the  ap- 
}K>intments  will  show. 

A  Solicitor  of  Ten  Years'  Standing 

JURISDICTION  OF  THK  COURTS. 

This  act  appears  to  be  founded  upon  the 
fifth  report  of  the  Common  Law  Commission- 
ers presented  to  parliament  so  long  ago  as  the 
year  1833.  Two  of  those  commissioners  were 
the  Chief  Baron  Sir  Frederick  Pollock  and  Mr. 
Juatico  Wightman.  ,..,..        r 

Among  the  exceptions  to  the  junsdiction  of 
any  Small  Debts  Act,  the  Common  Law  Com- 
missioners recommend  that  there  should  be 
an  exception  of  all  cases  involving  any  title 
under  a  commission  of  baidtruptcy,  but  those 
cases  are  not  included  among  the  exceptions 
to  the  jurisdiction  in  the  present  act;  and  it 


must  be  considered,  as  there  is  in  these,  courts 
no  plea,  whether  the  19th  section  of  the  49 
Geo.  3,  c,  121,  is  applicable  in  these  courts. 

JUDGES    PRACTISING  AT  THE  BAR. 

The  commissioners  by  their  report  recom- 
mended that  the  judges  of  these  courts  should 
be  excluded  from  private  practice. 

This  must  have  been  intended  as  a  general 
exclusion,  but  so  far  from  its  having  been  fol- 
lowed in  the  act,  the  prohibition  in  the  17th 
section  is  only  to  practising  in  the  district  of 
the  court,  witn  an  exception,  even  there,  in 
favour  of  those  barristers  already  appointed  to 
preside  in  or  hold  courts  in  Bath,  Bristol, 
Liverpool,  Manchester,  Sheffield,  Ecclesall,  and 
Middlesex,  and  now  practising  in  chambers, 
as  conveyancing  counsel,  who  may  continue 
such  practice. 

Anything  worse  in  principle  than  is  en- 
gendered by  this  section  and  its  exceptions,  it 
IS  hardly  possible  to  conceive. 

The  judge  may  be  asked  in  chambers,  with 
a  fee,  to  write  an  opinion  upon  anjr  or  every 
case  that  is  to  come  before  him  as  judge,  and 
his  office  will  insure  him  all  the  conveyancing 
and  all  the  business  in  the  superior  courts  of 
those  who  are  to  practise  in  his  court,  and  if 
justice  should  be  aaministered  and  not  be  sold, 
the  public  will  certainly  have  to  thank  the 
judges  and  not  the  legislature. 

PROCEEDING  TO  TRIAL. — NOTICE    OF    DE- 
FENCE. 

Tlie  59th  section  provides  that  the  clerk  of 
the  court  is  to  enter  in  a  book,  to  be  kept  for 
that  purpose,  a  plaint,  stating  the  names  and 
last  known  places  of  abode  of  the  parties,  and 
the  substance  of  the  action  intended  to  be 
brought,  and  thereupon  a  summons,  stating 
the  substance  of  the  action,  is  to  be  issued, 
under  the  seal  of  the  court,  according  to  such 
form,  and  be  ser\*ed  on  the  defendant  so  many 
days  before  the  day  on  which  the  court  shall 
be  holden  on  which  the  cause  is  to  be  tried,  as 
shall  be  directed  by  the  rules  for  regulating  the 
practice  of  the  court  as  thereinafter  provided. 

The  74th  section  provides,  that  on  the  day 
in  that  behalf  named  in  the  summons,  the 
plaintiff  shall  appear,  and  thereupon  the  de- 
fendant shall  be  required  to  appear  to  answer 
such  plaint,  and  on  answer  being  made  in 
court,  the  judge  shall  proceed  in  a  summary 
way  to  try  the  cause,  and  give  judgment  with- 
out further  pleading  or  formal  joinder  of  issue. 

By  section  75  it  is  enacted,  that  no  evidence 
shall  be  given  by  the  plaintiff  on  the  trial  of 
any  such  cause  as  aforesaid,  of  any  demand  or 
cause  of  action,  except  such  as  shall  be  stated 
in  the  summons  thereby  directed  to  be  issued. 

By  section  76  no  defendant  shall  be  allowed 
to  set  off  any  debt  or  demand  claimed,  or  re- 
coverable by  him  from  the  plaintiff,  or  to  set  up 
by  way  of  defence,  and  to  claim  to  have  the 
benefit  of  infancy  coverture,  or  any  statute  of 
limitations,  or  of  his  discharge  under  any 
statute  relating  to  bankrupts,  or  any  act  for 
relief  of  insolvent  debtors,  without   the  con- 
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sent  of  the  plaintiff,  unlesa'sucli  notice  thereof 
as  shall  be  directed  by  the  rules  made  for  re- 
gulating the  practice  of  the  court  shall  have 
been  given  to  the  clerk  of  the  court,  who  is  to 
communicate  the  same  to  the  plaintiff. 

By  section  78,  five  of  the  judges  of  the  su- 
perior courts,  including  one  of  the  chiefs,  have 
power  to  issue  all  the  general  rules  for  regulat- 
ing the  practice  and  proceedings  of  the  county 
courts  under  the  act,  and  also  to  frame  forms 
for  every  proceeding  in  the  said  courts,  for 
which  they  shall  think  it  necessary  that  a  form 
be  provided,  and  in  any  case  not  expressly 
provided  for  by  the  act  or  by  the  saia  rules, 
the  general  principle  of  practice  in  the  supenor 
courts  of  common  law  may  be  adopted  and 
Applied  at  the  discretion  of  the  judges,  to  actions 
and  proceedings  in  their  several  courts. 

The  L'cense  here  given  in  the  cases  not  pro- 
vided for  to  each  judge  in  his  own  court  to 
adopt,  and  apply  or  reject  at  his  discretion,  the 
^neral  principles  of  the  practice  of  the  supe- 
rior courts,  seems  to  be  one  of  the  most  ex- 
travagant provisions  that  ever  found  its  way 
into  an  act  of  parliament. 

The  general  rules  for  regulating  the  practice 
to  be  made  by  judges  of  the  superior  courts 
must  be  consistent  with  the  practice  of  these 
courts  as  laid  down  in  the  act  of  parliament. 
The  defendant  •  is,  by  the  act,  rec^uired  to 
plead  nothing,  and  on  his  answenng,  the 
judge  is  to  try  the  cause ;  the  whole  proof  of 
the  case  will  therefore  be  thrown  upon  the 
plaintiff,  as  if  the  general  issue  had  been 
pleaded,  and  the  defendant  may  also,  without 
any  notice  to  the  plaintiff,  except  in  the  ex- 
cepted cases  contained  in  the  76th  section, 
avail  himself  of  every  and  of  the  most  com- 
phcated  defence  to  the  action. 

This  is  wholly  at  variance  with  the  recom- 
mendations on  the  subject  contained  in  the  5th 
report  of  the  Common  Law  Commissioners, 
who  recommended  in  effect,  that  notices  should 
"be  given  of  all  defences  which  in  the  superior 
courts  would  have  required  a  special  plea. 

mien  the  demand  is  for  soap  and  candles 
there  may  be  no  inconvenience  in  thus  throw- 
ing so  much  proof  upon  the  plaintiff,  inasmuch 
as  by  the  83rd  section  of  the  act,  it  is  pro- 
vided that  on  the  hearing  or  trial  of  any  ac- 
tion, the  parties  thereto,  their  wives,  and  all 
other  persons,  may  be  examined  either  on  be- 
half of  the  plaintiff  or  defendant  (a  provision 
which,  it  is  needless  to  say,  was  not  recom- 
mended by  the  Common  Law  Commissioners), 
but  suppose  the  action  to  be  upon  a  bill  of 
exchange  against  an  indorser,  or  other  more 
-complicated  cases  of  action,  the  parties  and 
their  wives  will  little  assist  in  furnishing  the 
requisite  proof,  which  (by  requiring  notice  to 
be  given  by  defendant  of  his  defence,  and  by 
dispensing  by  enactment  with  all  proofs  con- 
sistent with  the  defence  in  the  notice,  as  if  the 
defence  had  been  pleaded)  might  well  and  rea- 
sonably have  been  dispensed  with. 

COSTS. 

There  is  in  the  88th  section  a  most  outrage- 


ous provil(!bn,  that  all  the  costs  of  any  action 
or  proceeding  in  the  court  not  thereio  otiber- 
wise  orovided  for,  shall  be  paid  by  or  appor- 
tioned between  the  parties  in  such  manner  as 
the  judge  shall  think  fit,  and  in  default  of  any 
special  direction  shall  abide  the  event  of  the 
action. 

If  the  judge  think  fit  to  exercise  himself  ia 
these  special  directions  as  to  costs,  he  wiU  want 
little  other  occupation,  and  it  may  lead  to  the 
grossest  tyranny,  and  with  the  l>est  inten^ns 
to  the  most  grievous  injustice;  but  suppose 
the  judge  to  be  a  practising  conveyancer  in  the 
district,  here  is  a  pretty  field  of  discretion. 

R. 


PROPERTY  LAWYER. 

REVBRSIONARY     INTERESTS      OF     MARRIED 
WOMEN. 

OoR  attention  has  lately  been  drawn  to 
a  pamphlet  by  Mr.  Swinburne,  on  the 
means  of  dis-settling  and  dealing  with  per- 
sonal funds  settled  upon  trusts,  involving 
reversionary  interests  in  married  women/ 

The  learned  writer  notices  the  diSculij 
of  dialing  with  these  reversionary  in- 
tei-ests— R  difliculty  which  has  often  barred 
the  completion  of  many  important  trans- 
actions, and  he  contends,  after  much  at* 
tentive  consideration,  tliat  the  law  in  the 
mode  he  suggests,  affords  the  means  of 
dis-settling  personal  funds  involving  the 
reversionary  interests  of  married  women. 

"  In  the  simple  case  of  a  fund  settled  on  A 
for  life,  with  remainder  to  B,  a  married  wo- 
man, the  Profession  has  for  some  time  beea 
advised  that  by  A's  surrendering  his  life  in- 
terest to  B  she  would  become  entitled  to 
the  entire  immediate  interest  in  the  fund, 
which  would  accordingly  become  disposable 
by  her  husband,  like  any  other  immediatdy 
recoverable  chose  in  action  :  but  it  would  tp- 
pear  that,  previously  to  the  case  which  the 
writer  is  about  to  introduce  to  the  reader,  it 
llad  never  been  attempted  to  effect  the  ^ 
settlement  of  a  fund  standing  in  any  other 
than  the  particular  position  jost  mentioned; 
and  the  actual  instances  of  dissettlement,  even 
under  these  circumstances,  appear  to  have 
been  very  few. 

"  Early  in  the  year  1844,  the  writer  was 
called  upon  to  adnee  on  the  means  of  raakiag 
a  title  to  a  fund  which  stood  settled  upon 
trusts,  involving  reversionary  interests  in  2 
married  woman,  under  drcumstanees  of  great 
complexity. 

'*  He  had  always  considered  that  defects  at- 
tached to  the  above  stated  mode  of  proceed- 

*  By  Thomas  Swinbourae,  M.  A«,  of  Lin- 
coln's Inn,  Barrister.  London:  Bleakam, 
1846. 
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ing  wbich  rendered  it  unsafe  for  tmitees,  even 
in  the  simple  case  above  put,  to  part  with  the 
fund  without  the  sanction  of  a  court  of  equitv ; 
and  the  nature  of  the  objection  seemed  to  be 
such,  that  the  authority  of  the  conrt  could  not 
senre  as  a  justification  in  any  other  than  the 
particular  case  in  which  it  might  be  obtained. 
These  impressions,  and  the  urgent  circum- 
stances ot  the  case  before  him,  induced  the 
^Knriter  to  seek  for  some  improved  course  of 
operation,  when  that  {iresented  itself,  which  he 
now  ventures  to  lay  before  the  profession/' 

The  facts  of  the  case  on  which  the  ques- 
tion arose  were  as  follow  :— « 

'*  On  the  maniage  of  G.  H.,  Esq.,  with  Miss 
M.  W.  W.,  a  sum  of  15,000/.  (the  property  of 
Mr.  H.)  was  vested  in  trustees  upon  trust,  to 
pay  unto,  or  penult  Mr.  H.  to  receive  the  in- 
terest and  dividends  for  his  life,  and  imme^ 
diately  after  his  decease,  in  case  the  sud  M. 
W.  w,  should  survive  him,  upon  trust  to  pay 
unto,  or  permit  her  to  receive,  the  said  inte- 
rest and  dividends  during  the  then  remainder 
of  her  life ;  and  on  the  decease  of  the  survivor 
of  Mr.  H.  and  his  said  intended  wife,  upon 
trust  for  the  children  of  the  marriage,  as  the 
parents  or  the  survivors  should  appoint,  &c., 
and  in  default  of  children,  then,  m  case  the 
said  M.  W.  W.  should  aarvive  her  inlsndcd 
husband,  upon  trust  for  the  said  M.  W.  W., 
her  executors,  administrators,  and  assigns ; 
but  in  case  she  should  happen  to  die  in  the 


were  afterwards  to  appoint  in  favour  of  herself* 
her  executors,  or  administrators,  Mrs.  H. 
would  acquire  an  immediate  absolute  interest 
in  the  fund  subject  to  the  annuities,  and  the 
now  next  to  impossible  contingency  of  the 
birth  of  children ;  and  that  the  fund  so  subject^ 
would  be  brought  within  the  disposition  of 
Mr.  H. ;  and  if  with  the  consent  of  the  annui- 
tants, it  were  to  be  transferred  to  Mr.  H.  and 
a  trustee  for  the  annuitants^  or  to  a  purchaser 
and  such  trustee,  a  reduction  into  possession 
would  be  effected,  and  all  claim  of  Mrs.  H.  in 
the  event  of  her  surviving  Mr.  H.  would  be 
defeated.  I  have  never  known  an  instance  of 
a  settlement  with  such  limitations,  being  un» 
locked  in  this  way,  but  the  result  appears  to 
me  inevitable." 

This  course  of  proceeding  having  been 
submitted  to  a  very  distinguished  convey ' 
ancer,  he  was  of  opinion  that  the  plan 
suggested  would  be  as  effectual  as  it  was- 
novel,  and  that  there  would  be  no  occa* 
sion  for  the  purchaser  to  incur  the  ex* 
pense  of  any  insurance. 

Mr.  Swinburne  then  states,  that  a  diffi- 
culty arose  from  the  recent  case  of  Box  v. 
Box,  2  Con.  and  Law,  605  (Irish  Reports;) 
and,  he  was  requested  to  review  his  opi- 
nion.    He  says, 

'' '  At  the  time  of  writing  on  this  case,  I  was 
under  an  impression — which  I  still  retain — that 


lifetime  of  the  said  G.  H.,  upon  trust  for  the  Srr;n™.T;^^^^^^^^^ 
said  G.  H.,  his  executors,  adS^inistrators,  and  ^l^^^^AS^^ 


assigns. 

'*  Mr.  H.,  some  time  since  granted  two  annui- 
ties respectivelv  determinable  on  his  death, 
and  assigned  nis  life  interest  in  the  before 
mentioned  sum  of  15,000/.,  for  securing  the 
payment  of  the  same.  The  surplus  interest 
and  dividends  of  the  fund,  after  paying  the 
annuities,  amount  to  I60/.  Is,  8d,  which  (sub- 
ject to  some  charges  of  arrangement)  are  paid 
toMr.H. 

"  Mr.  and  Mrs.  H.  have  never  had,  and  in 
the  ordinary  course  of  nature,  cannot  now 
expect  to  have,  any  child,  and  they  are  de- 
sirous of  disposing  of  a  part  of  this  sum  of 
£15,000,  or  of  borrowing  money  upon  it.  Jf 
has  been  suggested  that,  as  the  trusts  involve 
reversionary  interests  in  a  married  woxnan, 
this  cannot  be  done ;  but  there  was  the  most 
urgent  necessity  that  a  sum.'qf  money  should 
be  immediately  raised  upon  the  surplus  income 
and  on  the  reversion." 

Under  these  circumstances^  Mr.  Swin- 
burne thus  advised  his  clients : 

**  I  have  never  known  or  heard  of  a  good 
title  being  made  in  case  of  a  fund  situated  as 
this  15,000i.  is,  though  the  occasion  must  often 
have  arisen,  but,  I  know  no  other  reason  why 
it  cannot  be  done ;  for,  upon  principle,  it  ap- 
pears to  me,  that  if  Mr.  H.  were  to  assign  all 
his  interest  in  the  fund  tp  a  trustee,  upon  such 


that  any  case  like  Box  v.  Box  would  be,  or  at 
least  ought  to  be,  decided  as  Box  v.  Box  has 
been.  In  the  case  just  mentioned,  it  was  at- 
tempted directly  to  transfer  or  deal  with  the 
wife's  reversionary  interest.  According  to  the 
course  recommended  by  me,  there  would  be 
no  attempt  directly  to  transfer  or  deal  with 
Mrs.  H.'s  reversionary  interest,  that  interest^ 
would  be  affected  only  by  the  indirect,  and  as 
it  is ,  apprehended,  sure  and  uncontrollable 
operation  of  law.  In  Box  v.  Box,  the  tenant 
for  life  applied  to  have  the  fund  transferred  to 
jjer  on  the  consent  of  the  feme  covert  rever- 
sioner. That  was  not  like  our  case.  If  the 
tenant  for  life  had  assigned  her.  interest  to  a 
trustee  upon  trust  as  the  feme  covert  rever- 
sioner should  appoint,  and  afterwards  the  feme 
covert  had  maoe  an  appointment  in  favour  of 
herself,  the  case  would  have  been  like  ours  in 
principle,  and  the  feme  coveit  either  with  or 
without  a  subsequent  assignment  of  the  fund 
to  the  tenant  for  life,  would  have  appeared  be- 
fore the  court  as  a  wife  entitled  not  to  a  rever- 
sionary interest,  but  to  an  immediate  absolute 
interest  in  the  fund,  and  her  consent  would 
have  been  required  not  for  the  purpose  of 
passing  away  ner  legal  right,  but  merely  for 
the  purpose  of  waiving  her  equity  as  to  part  of 
the  fund.  It  was  certainly  mo9t  studiously  at- 
tempted to  suggest  a  course  which  might  sub- 
.  ,    .  I  stantially  separate  this  case  in  principle,  from 

trus'ts  as  Mrs.  H.  should  appoint^  and  Mrs.  H.|  such  cas.es  as  Pickard  v.  Roberts,  Box  v.  Box, 
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and  I  may  add,  Doswell  v.  Earle,  12  Ves.  473, 
and  I  cannot  help  thinking  that  that  object 
has  been  attained.  The  distinction  above 
shown  removes  every. appearance  of  contrariety 
between  the  case  of  Boo:  v.  Box  and  Bean  v. 
Sykes,  2  Hayes'  Intro,  to  Convev.  642,  5th 
Eidit.,  and  Lacton  v.  Adams,  14  Law  Journ. 
384.  It  will  be  sufficient  to  state  the  latter 
only.  There,  a  feme  covert  entitled  to  a  rever- 
sionary interest  in  a  fund  in  court,  obtained  a 
surrender  from  the  tenant  for  life.  An  appli- 
cation was  made  to  the  court  for  a  transfer  of 
the  fund  (partly  to  the  husband,)  on  the 
ground,  that  *  it  was  no  longer  reversionary,*— 
see  14  Law  Jour.  384,— and  the  Vice  Chancellor 
made  the  order.  It  appears  that  the  Vice 
Chancellor's  Court,  rose  for  the  long  vacation, 
before  the  consent  of  the  feme  covert  was 
taken,  and  that,  the  Lord  Chancellor  continu- 
ing to  sit,  an  application  was  made  before  him, 
to  take  the  consent,  when  his  lordship  said, 
*The  life  estate  had  merged  and  the  interest 
of  the  married  woman  was  no  longer  rever- 
sionary.' And  he  took  the  consent,  and  made 
the  order.  (See  14  Law  Journ.  ub.  su.)  Here 
the  court  was  asked  to  order  the  transfer  of  a 
married  woman's  fund  in  possession,  on  her 
consent  to  waive  her  equity  to  a  settlement.  In 
Box  V.  Box,  the  court  was  asked  to  pass  away 
a  married  woman's  legal  right  to  a  reversionary 
interest,  on  her  consent  so  to  pass  it.  llie  facts 
show  that  the  two  cases  are  not  efusdem 
generis.' " 

It  was  then  suggested  that  tlierc  was  no 
occasion  to  sell  or  mortgage  any  part  of 
the  fund,  but  that  it  would  be  better  for 
the  trustees  to  sell  out  the  stock,  pay  off 
the  charges  out  of  the  produce,  and  pay 
over  the  surplus  to  the  husband.  The 
author  was  instructed  to  prepare  the  ne- 
cessary deeds  for  carrying  the  proposed 
scheme  into  effect,  and  ultimately  the  fund 
was  transferred  by  the  trustees. 

We  must  refer  to  the  pamphlet  for  a 
warm  controversy  between  Mr.  Swinburne 
and  a  third  conveyancer,  to  whom  the 
question  was  submitted.  Our  author  we 
think  takes  too  much  to  heart  the  cautious 
difficulties  raised  by  his  opponent, — treats 
somewhat  harshly  his  old-fashioned  ob- 
jections, and  rides  the  novel  expedient  he 
has  discovered  with  a  high  hand. 


THE  LAW  STUDENT, 

No.  9. 

LEGAL  EDUCATION  AT  THE  INNS  OF  COURT. 

The  intended  courses  of  lectures  at  the 
several  Inns  of  Court,  the  plan  of  which  we 
stated  in  our  number  for  the  15th  August, 
(p.  361,  ante,)  will  constitute  the  first  impor- 


tant step  in  legal  education  for  the  bar.    The!  „^^^  ^^  ^„,  „^  ^^  ««*ii w  »  iw^wa 
next  step  will  be  an  efficient  examinalion^Ut,\  any  other  of  the  numerous  ways  that 


of  special  pleaders  and  conveyancers  under  tlie 
bar ;  and  2ndly.  of  bairiaters.  No  certificated 
conveyancer  shouki  be  allowed  to  pradbe  uatil 
lie  has  undeiigone  a  thorough  examinatioo  m 
the  law  of  property  and  the  practice  of  convey- 
ancing; and  he  should  be  limited  to  preparing 
drafts  and  advising  on  cases  and  abatncte. 
He  should  not  be  allowed  to  pracdae  as  a  so- 
licitor in  negotiating  purchases  and  sales, 
mortgages,  &c.,  conducting  correspondence, 
making  attendances,  journeys.  See, 

Whilst  the  plans  of  legal  education  are  un- 
der consideration,  it  may  be  useful  to  record 
some  of  the  strictures  which  haFe  appeared  in 
the  public  journals.  We  select  for  the  present 
the  following  editorial  remarks  of  the  Times  of 
the  Ist  September : — 

*'  Some  resolutions  agreed  to  bv  the  Societies 
of  Lincoln's  Inn,  the  Inner  Tern  pie,  and  Gfay's 
Inn,  for  the  improvement  of  the  existiiig  sys- 
tem of  education  for  the  bar,  appeared  in  oor 
paper  of  yesterday.  We  cannot  coogratokte 
the  committees  of  the  &ree  learned  bodies  on 
the  result  of  their  labours.  It  is  almost  impos- 
sible to  suggest  a  more  meagre  scheme  of  legal 
education  than  that  which  has  been  pot  for- 
ward. 

"  It  proposes  the  establishment  of  £cmr  lec- 
tureships, in  addition  to  the  one  already 
founded  by  the  Middle  Temple.  This  seeiiu 
at  first  sight  a  very  considerable  step  in  ad- 
vance of  the  present  system,  and  appears  to 
quintuple  the  means  of  professional  instntction 
held  out  to  the  student  by  the  reguiatuns  of 
the  benchers.  The  advantage  of  five  lecture- 
ships is,  however,  diminished  more  than  fifty 
per  cent,  when  we  find  that,  as  a  condition  df 
being  called  to  the  bar,  it  mnllonfy  bemeoessary 
to  produce  a  oertifieate  of  havmy  mitemdied  two 
of  the  courses  of  lectures. 

"The  benefit  of  the  new  regulation  is  fiother 
reduced  to  almost  ml  when  we  perceive  that 
no  examination  is  to  be  required  of  any  stodeat 
as  a  condition  of  his  b^ng  called  to  the  degree 
of  a  barrister.  Of  what  possible  utility  can  it 
be  to  prescribe  attendance  at  lectures,  uakes  a 
subsequent  examination  of  the  student  takes 
place  for  the  purpose  of  ascertaining  whether 
he  has  gained  any  knowledge  of  the  profe&sion 
he  seeks  to  enter  ?  The  mere  fact  of  listeoing 
to,  or  being  present  during  the  deliver?  of,  a 
discourse  does  not  necessarily  presume  taat  in- 
formation has  been  acquired.  It  may  happen 
tbat  the  words  of  the  lecturer  have,  ^miliariy 
speaking,  gone  in  at  one  ear  and  out  at  the 
other,  or  perhaps  not  have  found  even  the  most 
temporary  admission  to  the  head  of  the  stu- 
dent. The  production  of  a  certificate  of  at- 
tendance at  two  courses  of  lectures  may  be 
easily  achieved  by  any  one  who  has  been  in 
the  habit  of  taking  a  nap,  making  pen  and  ink 
sketches  of  the  surrounding  ohjectSyiir  vhilii^ 
away  ^e  hour  of  the  lecturer's  lucubration  in 
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connoon-use  among  students  in  general.  TberCk 
seems  to  be  literally  nebbing  gained  by  the  re- 
sofodons  aip'eed  to  by  tfaii  three  inns  for  the 
improvement  of  ^e  system  of  legal  education. 
Sncfa  as  are  not  disposed  to  undertake  the  dili- 
gent study  of  the  profession  will  not  be  at- 
tncted  to  it  by  a  compulsory  attendance  at  a 
few  lectures,  which  are  to  be  followed  by  no 
examination,  and  will,  therefore,  be  regarded 
by  the  idle  as  a  most  unnecessary  bore,  that 
must  be  endured,  but  which  may  be  mitigated 
by  allowing  the  mind  to  wander  as  far  away  as 
possible.  Those  who  would  attend  the  lectures 
with  a  zealous  wish  to  profit  by  them  would 
no  doubt  be  equally  desirous  to  gun  a  know- 
ledge of  their  profession  if  no  such  lectures 
were  in  existence,  and  would  seek  instruction 
in  the  channels  that  are  already  open  to  all 
who  have  the  means  and  the  inclination  to  re- 
sort to  them.  There  is  little  in  the  suggested 
new  method  to  encourage  the  industrious  pupil, 
and  nothing  at  all  to  prevent  the  idle  and  igno- 
rant firom  attaining  the  rank  of  barrister. 
Two  courses  of  lectures  must  be  attended,  but 
they  need  not  be  attended  to ;  and  though  a 
candidate  for  the  bar  must  have  been  corpo- 
really present,  he  may  have  been  as  mentally 
absent  as  if  lie  had  never  thought  of  the  merest 
rudiments  of  legal  education. 

•*  It  is  not  by  such  rules  as  those  referred  to 
that  the  bar  \«11  improve  its  position  in  'public 
opinion,  or  have  credit  given  to  it  for  consist- 
ing' of  men  who  possess  at  least  some  qualifica- 
tion W  the  occupation  they  monopolize.  The 
new  regulations  are  the  same  in  spirit  as  those 
which  now  require  the  presence  of  the  student 
at  a  certain  number  of  meals  as  the  guarantee 
of  bis  being  fit  for  the  privilege  of  practising  as 
a  barrister.  A  man  may  as  well  be  bound  to 
attend  a  dinner  as  a  lecture,  when  no  proof  is 
required  of  his  having  derived  any  knowledge 
from  the  latter.  The  dining  may  indeed  be 
rather  the  higher  ordeal  of  the  two,  for  a  man 
might  betray  during  social  intercourse  in  the 
hall  of  his  inn  some  manifest  unfitness  for  the 
bar,  which  would  perhaps  never  be  developed 
in  the  course  of  attendance  at  a  lecture-room. 
Conversation  and  manners  would  develope  dis- 
qualifications, but  presence  during  the  delivery 
of  a  certain  number  of  discourses  on  the  law 
can  be  no  criterion  of  qualification  when  rio 
examination  as  to  the  proficiency  of  the  stu- 
dent is  to  be  required.  We  regret  to  find  that 
there  is  so  little  disposition  shown  by  the  Inns 
of  Court  to  make  any  substantial  improvement 
in  the  system  of  legal  education. 

"The  public  interest  requires  some  guarantee 
of  qualification,  especially  with  reference  to  the 
bar,  for  it  happens  in  numerous  instances  that 
important  offices  are,  by  act  of  parliament,  to  he 
given  exclusively  to  barristers.  Such  berog  the 
case,  it  becomes  doubly  necessarv  to  demand, 
on  the  part  of  those  ^ing  to  the  bar,  some 
proof  of  profidency.  Tliose  whom  the  legisla- 
ture favours  by  considering  ex  cfficio  adapted 
for  the  holding  of  any  very  lucrative  appoint- 
ments  ought,  at  all  eveuta,  to  give-some  ground 
for  the  confidence  reposed  in  them.    It  ihould 


be  at  lea«t  imperative  on  them  to  qualify  for 
the  rank  whidi  entitles  its  possessor  to  so  many 
advantages  in  the  distribution  of  profitable  em- 
ployment. '  Barristers  of  seven  years*  standi 
ina '  are  very  often  little  better  than  gentlemen 
who  have  gone  to  the  bar  without  the  smallest 
professional  knowledge,  with  the  intention  of 
qualifying  themselves  perhaps  for  some  snug 
berth  by  serving  a  seven  years'  apprenticeship 
of  utter  brieflessness.  H  ad  they  been  required  to 
know  something  of  the  law  before  they  were 
called,  they  might  perhaps  have  never  been 
called  at  all,  and  so  left  the  office  for  which 
standing  is  needed  to  some  better  adapted  for 
the  duties  and  more  deserving  the  emoluments 
of  public  employment.  Standing  is  indeed 
very  often  a  misnomer,  for  it  applies  not  un- 
frequently  to  those  who  have  scarcely  ever  beeu 
upon  their  legs  in  a  court  of  justice." 


RECENT   DECISIONS  IN   THE  SUPE- 
RIOR  COURTS. 

REPOBTED    BT    BARRISTERS    OF    THE    SEVERAL 
COURTS. 

(Before  the  Four  Judges.) 

The  Queen  v.  The  Inhabitants  of  Newton 

Ferrars. 

PRACTICE. — CERTIORARI. 

A  judge  in  vacation  may  grant  a  rule  for  a 
certiorari,  absolute  in  the  first  instance,  to 
bring  up  an  order  of  sessions  where  no  case 
has  been  reserved  by  the  sessions  fbr  the 
opinion  of  the  court. 
In  this  case  an  order  of  magistrates,  for  the 
removal  of  a  pauper,  was  confirmed  on  appeal, 
and  the  sessions  refused  a  case  for  the  opinion 
of  this  court.    A  certiorari  was  afterwards  ap- 
plied for  in  vacation  to  bring  up  the  order  of 
sessions,  and  the  original  order  of  removal, 
which  was  granted  absolute  in  the  first  in- 
stance.   A  rule  nisi  having  been  obtained  to 
quash  both  the  orders,  the  case  came  on  for 
argument  in  the  Crown  Paper. 

Mr.  Greenwood  and  Mr.  Merivale  showed 
cause.  Where  a  case  is  granted  by  the  ses- 
sions, the  writ  of  certiorari  issues,  as  a  matter 
of  course  ;  but  where  no  case  is  reserved  by 
the  sessions,  and  the  writ  issues  in  vacation, 
the  fiat  for  the  certiorari  ought  to  have  been 
granted  nisi  only.  In  Rex  v.  Chaffing  Soel' 
bury,*^  the  sessions  did  not  grant  a  case,  and 
it  was  held  that  a  judge's  order  or  fiat  for  a 
certiorari  to  issue  in  vacation  can  only  be 
granted  nisi.  In  Corner's  Crown  Practice, 
72,  reference  is  made  to  the  case  of  Rex  y. 
Chiang  Sodbury,  and  it  is  there  said  that  it  is 
not  the  present  practice  for  a  fiat  for  a  certiorari 
to  be  granted  out  of  term  absolutely.  In 
Archhold's  Crown  Office  Practice,  166,  there 
is  no  doubt  a  different  rule  laid  down,  but  the 
practice  for  the  rule  to  be  absolute  in  the  first 
instance  seems  imreasonable,  because  now  no 
opportuni^  is  afforded  the  opposite  party  of 


•  3  Nev.  &  Man.  104« 


406 


Superior  CamU:  Mxek&qmer. 


takiog  the  obiection  of  the  want  of  notiee  to 
the  justices  who  made  the  original  order.   . 

Mr.  Rowe  contrL — The  practice  is  that  the 
judge  has  power  in  the  exercise  of  his  discre- 
tion, either  to  grant  a  rule  for  a  certiorari  ab- 
solute in  the  first  instance,  or  he  may  afford 
the  partv  an  opportunity  of  showing  cause 
against  tne  rule,  'fhere  seems  to  be  conflicting 
opinions  as  to  this  point  of  practice  in  the 
works  on  the  practice  of  the  Crown  Office.  If 
^re  is  any  irregularity  in  the  discretion  exer- 
cised by  the  learned  judge,  the  proper  mode  of 
objection  is  by  applying  for  a  rule  to  quash 
the  ctriioTBnquiaimprovidSemanavit,  and  then 
both  rules  would  come  on  together  for  argu- 
ment.   (Stopped.) 

Lord  Denman,  C.  J.  If  the  case  of  Rex  v. 
Chiffina  Sodbury  has  been  correctly  reported, 
it  has  been  wrongly  decided. 

Patteson  and  nilliams,  J.'s  concurred. 

The  objection  being  overruled,  the  court 
proceeded  to  hear  the  case  on  the  validity  of 
the  order  of  sessions. 


ExrteqiUfr. 
Cromer  v.  Churt,    April  18,  1846. 

arbitrator's     certificate.  —  TIME     FOR 
SIGNING  JUDGMENT. 

Where  a  verdict  is  taken  at  nisi  prius  subject 
to  the   certificate  of  an  arbitrator,  such 
certificate  when  given  relates  back  to  the 
time  when  the  verdict  was  pronounced: 
therefore  where  such  certificate  is  given  in 
vacation  after  more  than  four  days  from 
the  return  day  of  the  distringas,  the  suc^ 
cessful  party  is  entitled  to  sign  judgment 
immediateiy, 
'  This  cause  having  come  on  for  trial  at  the 
Summer  Assizes,  1845,  a  verdict  was  taken 
for  the  plaintiff,  subject  to  the  award  or  cer- 
tificate of  a  barrister,  to  be  made  or  given  be- 
fore the  fourth  day  of  the  next  Michaelmas 
Term,  with  power  for  the  arbitrator  to  enlarge 
the  time,     llie  time  was  enlarged  accordingly, 
and  on  tbe  20th  of  March,  some  months  after 
the  return  day  of  the  distringas  juratores,  the 
arbitrator  gave  a  certificate  directing  the  ver- 
dict to  stand  for  the  plaintiff  for  a  less  amount 
than  that  taken  at  nisi  prius.    Upon  produc- 
tion of  the  certificate,  the  associate  delivered 
tbe  postea    to  the  plair  tiff's    attorney,    who 
signed  final  judgment  on  the  7th  of  April.    A 
rule  was  obtained  to  set  aside  the  judgment 
for  irregularity,  on  the  ground  that  the  plain- 
tiff was  not  entitled  to,  sign  final  judgment, 
until  after  the  expiration  of  the  first  four  days 
of  the  term  after  the  delivery  of  the  certifi- 
cate. 

Martin  and  IVillis  showed  cause.  Final 
judgment  may  be  signed  at  any  time  after  four 
days  from  the  return  day  of  the  distringas. 
Reg.  Gen.  H.  T.  2  Will.  4,  67.  Ames  v. 
Lettice,  6  M.  &  W.  216.  Mason  v.  Clarke,  1 
powl.  P.  C.  288.  The  question,  therefore, 
13  whether  the  fact  of  the  verdict  being  en- 
tered in  pursuance  of  an  arbitrator's  certificate 
makes  any  difference  in  the  practice.  It  is 
submitted  that  it    does    not,    and    that   the 


fended  verdict  may  be  entered  on  Uie  racord 
as  if  it  had  been  pronounced  by  the  jury.  At 
nisi  prius  it  is  the  constant  practice  to  order 
speedy  execution,  although  the  defendant  is 
entitled  until  next  term  to  set  ande  the  ver- 
dict. In  Little  v.  Newton,  I  Man.  &  G.  976, 
a  cause  and  all  matters  in  difference  were  re- 
ferred by  articles  of  agreement,  and  the  award 
directed  the  costs  of  the  cause  and  the  award 
to  be  paid  by  the  defendant,  and  the  Court  of 
Common  Pleas  held  that  tbe  plaintiff  was  en- 
titled to  have  those  costa  taxed  without  wait- 
ing until  the  expiration  of  the  time  for  moving 
to  set  aside  the  award.  A  case  of  HobdeQ  v. 
Miller,  2  Scott,  N.  R.  163,  in  which  the  court 
expressed  a  different  opinion,  must  be  coniu- 
dered  as  overruled. 

Athertout  amicus  euri^,  mentioned  a  case  in 
which  Parke,  B.,  had  decided  at  cham- 
bers that  the  right  to  move  to  set  aside  sn 
award  did  not  prevent  the  successful  pvty 
from  taxing  his  costs  in  the  meantime. 

Jervis  in  support  of  the  rule.  The  aibitra- 
tor  having  had  uower  to  enlarge  the  time  for 
making  his  awara,  the  verdict  cannot  be  consi- 
dered as  given  until  it  is  entered  on  the  record 
in  pursuance  of  his  certificate.  Suppose  the 
assizes  continued  until  after  the  commence- 
ment of  term,  could  judgment  be  signed  forth- 
with ?  The  return  of  the  distringas  does  not 
affect  nhe  question,  for  a  cause  maybe  tried 
after  the  return  day  of  the  distrinffas.  Ckeet- 
ham  V.  Sturtevant,  12  M.  &  W.  515.  An 
award  may  be  objected  to  at  any  time  before 
the  end  ot  the  term  next  after  publication. 

Pollock,  C,  B.  The  rule  must  be  dis- 
charged. The  question  is  whether  the  verdict 
is  to  be  considered  as  delivered  when  the  jury 
in  feet  pronounce  it,  or  not  until  it  is  entered 
up  in  pursuance  of  the  arbitrator's  certificatr. 
If  we  examine  it  by  every  test,  it  will  be  desr 
that  the  verdict  exbts  from  the  time  it  is  pro- 
nounced by  the  jury.  It  is  true  that  it  is 
delivered  subject  to  alteration,  but  the  altera- 
tion when  made  relates  back  to  the  time  of  the 
delivery.  If  it  were  not  so,  the  plaintiff  might 
in  the  meantime  elect  to  be  non-suited,  and  so 
I  prevent  the  arbitrator  from  giving  hia  certifi- 
cate. In  point  of  form,  the  verdict  is  given  at 
the  trial,  and  I  do  not  see  why  we  sho^d  hcdd 
iha^  it  is  otherwise  in  reality.  Persons  who 
enter  into  these  engagements  must  be  under- 
stood to  do  so  with  reference  to  a  reasonable 
construction  of  .them,  and  there  is  always  a 
iudge  sitting  who  can  prevent  any  injury 
being  done.  I  think  that  tbe  certificate  was  a 
mere  completion  of  what  was  done  at  nisi  prius. 

Rolfe,  B.— If  the  arbitrator  bad  been  of 
opinion  that  the  amount  for  which  the  .verdict 
was  taken  at  Nisi  Prius  was  the  correct  one. 
the  verdict  would  have  stood  as  pronounced 
by  the  jury.  If,  as  suggested,  there  is  some 
hardship  m ,  depriving  uie  defendant  of  his 
four  days  to  move  to  set  aside  Uie  certificate, 
the  answer  is^  that  the  parties  have  agreed  that 
the  arbitrator  should  certify  within  a  given 
time,  and  not  at  a  particular  moment 

Piatt,  B.  concurred. 

Rule  discharged. 


a%e  aegal  i^^iwet^et. 


SATURDAY,  SEPTEMBER  26,  1846. 


■  '*  Qnod  raagis  ad  mm 
Pertinet,  et  neNire  nutlum  m^  agitamoi." 

HoaAT. 


THE  JUDGESHIPS  OF  THE  SMALL 
DEBT  COURTS. 

Thb  profession  is  naturally  much  in- 
terested in  the  powers  conferred  by  the 
Small  Debts  Act  regarding  the  qualifica- 
tion of  the  Judges  who  are  to  preside  in 
the  new  courU.  They  will  consist,  it 
seems,  of  "  as  many  as  shall  be  needed," 
and,  if  we  analyze  the  act  aright,  the  se- 
veral persons  capable  of  being  selected, 
may  be  classed  in  the  following  order  : — 

Ist  The  present  judges  of  certain  courts 
named  in  the  act,  not  dependent  on  the 
Lord  Chancellor  for  the  exercise  of  his 
discretion,  but  possessing  a  right  to  con- 
tinue in  their  several  oflSces;  viz. — the 
judges  at  present  acting  in  the  courts  of 
Bath,  Liverpool,  Manchester,  Sheffield, 
Ecclesall,  and  Middlesex. 

2nd.  The  persons  "properly  qualified 
according  to  the  provisions  of  the  act,"*  to 
be  appointed  to  the  courts  named  in 
schedule  (C.)  by  the  lords  of  the  manors 
and  hundreds  of  Ashton-under-Lyne,  Bir- 
mingham, Cirencester,  Kidderminster, 
Stourbridee,  Watford,  Sheffield,  and  Stock- 
port. Why  these  two  classes  of  person- 
ages are  favoured  above  the  rest  of  the  ex- 
isting judges,  we  are  not  enabled  to  state. 
There  are,  doubtless,  "good  causes  and 
considerations*'  for  the  exceptions. 

3rd.  Such  of  the  present  judges,  asses- 
sors, or  tsleiks  of  the  existing  County 
Courts  and  Courts  of  Request  as  the  Lord 
Chancellor  may  be  pleased  to  elect,  being 
barristers  of  seven  years*  standing,  or  who 
shall  have  practised  as  barristers  and 
special  pleaders  for  at  least  seven  years,  or 
being  attorneys  at  law,  or  persons  filling 


the  office  of  judge  of  the  County  Court, 
or  being  county  clerks  at  die  passing  of 
the  act.*»  These  judges  of  the  existme 
courts  enumerated  in  schedules  (A.)  and 
(B.)  are  thus  made  digihle  for  election, 
but  it  is  entirely  in  the  discretion  of  the 
Lord  Chancellor  whether  any  of  them 
shall  be  elected.  It  appears,  however,  to 
have  been  contemplated  by  the  legislature, 
that  so  many  of  such  judges  as  may  \» 
needed  should  be  chosen,  if  Uie  Lord 
Chancellor  deem  them  eon^tent. 

4th.  If  there  should  not  be  a  sufficient 
number  of  the  present  judges  or  clerks 
whom  the  Chancellor  may  in  his  discreUon 
deem  fit  to  be  the  immediate  judges  of  the 
new  courts,  then  his  lordship  is  authorised 
to  appoint  barristers  of  seven  years  stond- 
ing,  or  who  shall  have  practised  as  barris- 
ters and  special  pleaders  Ibr  seven  years. 
From  this  class  the  attorneys  appear  to  be 
excluded  altogether. 

5th.  Future  vacancies  are  also  to  be 
filled  by  barristers  of  like  standing,  or  by 
persons  who  shall  have  been  county  clerks 
of  the  same  counties  at  the  passing  of  the 
act 

6th.  Several  eminent  solicitors  were  ap- 
pointed to  the  office  of  judge  or  assessor 
of  the  enlarged  local  courts  under  the 
Smair  Debts  Act  of  1846,  and  although 
such  courts  were  not  actually  holden,  these 
persoins  evidently  aome  within  the  pro- 
visions  of  the  9th  section  of  the  new  act, 
as  being  nominated  or  appointed  to  preside 
in  or  hold  such  courts,  and  are  eligible  for 
election  amongst  the  new  Judges,  accord- 
ing  to  tbe  Lord  Chancellor  s  discretion. 


*  There  will  be  some,  serious  questions  on 
ihisnartof  theact. 
Vol.  XXXII  No.  968. 


*  County  clerks  have  usually  practised  as 
attorneys,  but  if  there  should  be  any  exceptions 
we  presume  the  Lord  Chancellor  will  not  se- 
lect such  persons. 
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The  result  of  these  powers  of  election 
by  the  Lord  Chancellor  seems  to  bCy  that 
in  order  to  save  the  expense  of  compen- 
sating the  existing  judges,  his  lordship 
may  choose  such  of  them  as  he  deems 
eligible,  although  they  are  attorneys ;  but 
that  in  future  he  can  only  appoint  barristers. 
The  scheme,  however,  of  saving  compensa- 
tions is  not  well  carried  out,  because  theyif- 
fure  selection  is  limited  to  the  clerk  of  the 
county  where  the  vacancy  occurs,  and 
does  not  extend  either  to  other  county 
clerks  or  to  the  clerks  of  the  one  bmidred 
and  six  courts  mentioned  in  sciiediiles  (A.) 
and  (B.)  Assuming,  therefore,  that  the 
number  of  new  courts  will  be  limited  to 
sixty-five,  as  stated  in  parliament  by  the 
Solicitor-Crencral,  the  amount  of  compeii* 
sation  will  be  enormous. 

The  exclusion  of  attorneys  frons  the 
future  judgeships,  was  defended  by  the 
Lord  Chancellor,  (as  we  understood,)  on 
the  ground  €f  tlie  intreoMd  digicuky  of 
the  legal  questions  which  might  be  inn 
tolved  in  the  cases  to  be  brought  before 
the  new  courts  when  compared  with  the 
jurisdiction  previously  intended  to  be  con- 
fi^rred.  We  think  diere  most  be  some 
mistake  in  the  report  of  the  debate  on  this 
Mbject,  for  the  tnath  is,  that  the  jurisdic- 
tityn  given  by  the  statutes  of  1844  and 
1845  was  more  compreheasive  than  that 
of  the  present  act.  Thus  several  of  the 
more  difficult  classes  of  cases  are  excluded 
from  the  jurisdiction  of  the  new  courtis 
and  causes  above  5/.  may  be  removed  by 
judges'  orders  to  a  superior  court.  By 
Ifee  7  &  8  Vict,  c.  96,  s.  72,  it  is  recited, 
that — 

There  are  divers  Courts  of  Requests  and 
other  inferior  courts  for  the  recoveiy  of  small 
debts  not  presided  over  by  a  barrister  or  an 
aMomev  at  law  as  judoe  or  assessor :  And  it  is 
enacted,  That  it  shall  be  lawful  for  the  commis- 
siaoersaf  aaysuch  court,  if  they  shall  think 
%i,  with  the  approval  of  one  of  her  Majesty's 
principal  Secretaries  of  State,  to  appoint  any 
person,  being  a  barrister  who  shall  have  prac- 
used  as  a  barrister  for  at  least  se^en  yeart  then 
past,  or  an  attorney  at  law  of  one  of  tha  supe- 
rior courts  of  conmion  law  at  Westminster,  or 
gf  the  Gomt  of  Common  Pleas  at  Lancaster, 
who  shall  have  practised  as  an  attorney  for  at 
Uatt  ten  year*,  to  be  the  assessor  of  such 
court,  and  to  direct  what  fees  shall  be  paid  to 
such  assessor  by  the  suitors  of  such  court. 

^^  It  was  also  by  the  59th  section  pro- 
vided,— 

'  TOat  if  kl'jjy^  time  il  should  appear  to 
th»>lga  wfco  Mwnld  try  the  caaseTbeing 
either  a  juO^e  tf^e  of  the  m^^tnor  oaurte^ 


or  a  barrister,  or  attorney  at  law,  that  the 
defendant,  in  incurring  the  debt  or  liability 
which  was  the  subject  of  demand,  had  obtained 
credit  from  the  plsuntiff  under  false  pretences, 
or  with  a  fraudulent  inten^  or  had  wiuully  con- 
tracted such  d6bt  or  liability  without  having  at 
die  saoie  time  a  reasonable  assurance  of  bona 
able  to  pay  or  discharge  the  same,  or  shoola 
have  made  or  caused  to  be  made  any  gift,  de- 
livery, or  transfer  of  any  personal  propeity,  or 
siiD«ad  have  removed  or  concealeid  the  same 
with  an  intent  to  defraud  his  creditors  or  any 
of  them,  it  should  be  lawful  for  such  judge,  if 
he  should  think  fit,  to  order  that  such  defend- 
ant  be  taken  and  detained  in  execution  upon 
such  judgment,  in  like  manner  and  for  such 
time  as  he  might  have  been  if  this  act  had  not 
been  passed,  or  for  any  time  not  exceeding  six 
calenaar  months,  &c. 

Then  the  8  &  9  Vict,  c  127#  a.  9,  ia 

extending  the  JHrisdictioB  and  enlargii^ 
the  districts  of  Courts  of  Request,  and  in- 
ferior Courts  of  Record,  expressly  provkied, 
that  such  courts  shall  have  a  ^rrister  or 
special  pleader,  or  an  attorney  of  one  of 
the  superior  courts  as  judge  thereof. 

From  these  enactments  it  appears,  that 
the  judges  of  tlie  enlarged  local  courts 
under  the  acts  of  1844  and  1845,  wooM 
have  had  to  adjudicate  on  cases  of  difficulty 
which  have  usually  come  before  Commis- 
sioners of  Bankrupts,  and  in  other  cases  of 
equal  importance  to  anv  whic^  can  be 
expected  to  arise  under  the  preaent  act* 

It  is  somewhat  singular  that  in  case  of 
illness,  (which  may  last  a  considerate 
period,)  the  local  judge  is  authorised  to 
appoint  either  a  barrister  or  an  attorn^  as 
his  deputy  ;  but  when  he  is  absent  not  n-om 
illness  or  other  unavoidable  cause,  (wbich 
is  limited  to  two  months  in  the  year,)  he 
can  then  only  appoint  a  barriater  as  hb 
deputy. 

Whilst  the  judges,  if  barristet^,"  may 
practise  anywhere  except  in  their  own  dis- 
trict, they  are  required,  if  attorneys,  to 
cease  practising  altogether  by  themselves 
or  partners  in  any  court,  either  under  the 
act  or  iu  any  other  court  of  law  or  equity. 


We  stated  in  our  last  nuaiher  (p.  47S, 
emie)  the  views  of  the  Common  Law  Cem- 
missioners  regarding  the  defects  of  inferior 
courts  in  general,  and  in  the  preaent  aim* 
ber  (at  p.  506,  past)  we  have  cHed  their 
remarks  on  the  County  Gonrts  in  partica* 
larr  The  history  and  progreas  of  Slie  Ims- 
lative  eiibrts  to  afford  ekeap  and  tpmtfy  tew 
at  0t«fy  mafi't  dbor,  is  not  a  HtCle  carioos. 

Our  ancestors  had  no  less  dian  fire  kimk 
of  iflferior  courts  to  resort  to,  tmndyr-* 
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1.  The  Comity  Conrts. 

2.  The  Hundred  or  Wapentake  Courts. 

3.  The  Courts  Baron. 

4.  FecQ&ar  local  courtn  of  limited  jurisdic- 
tion, which  exist  hy  prescription  or  grant,  such 
aa  the  Palace  Court 

5.  The  conrts  of  particular  boroughs. 

Most  of  these  courts  fell  into  disuse, 
and  tlieq  by  many  modem  acts  of  parlia- 
inent  a  muhitude  of  Courts  of  Request  or 
conscience  were  established.^ 

The  Common  Law  Commissioners  de- 
scribe the  superior  courts  as, —  , 

Inadequate  to  the  efiectnal  administration  of 
|astice»  when  the  cause  of  action  was  not  con- 
siderable :  1st,  on  account  of  the  delay  ;  2ndly, 
the  expense  of  the  suit  as  compared  with  the 
aobject  matter  in  dispute;  and  3rdly,  the 
practice  of  the  superior  courts  to  refuse  new 
trials  where  the  case  of  action  was  less  than 
30/. 

Soon  af^er  this  report,  the  legislature 
passed  the  Law  Amendment  Act,  3  &  4  W. 
4,  c.  42,  under  which  the  expense  and  delay 
of  trials  under  20/.  was  largely  diminished, 
by  authorising  writs  of  trial  before  the 
under-sheiiiTs,  and  a  reduced  scale  of  costs 
was  settled.  These  important  alterations 
were  made  in  substitution  of  the  modern 
local  court  scheme,  and  with  a  view  to 
keep  the  law  and  practice  under  the  super- 
vision of  the  superior  courts.  All  the 
three  objections  were  as  effectually  met  as 
the  interests  of  justice  would  allow.  <*  De- 
lay "  was  diminished  to  the  smallest  prac- 
ticable extent,  and  ''expense"  to  the 
smallest  practicable  amount.  The  refusal 
of  new  trials  under  20/.  ceased  ;  and  such 
was  the  satisfaction  given  by  the  under- 
sheriifs,  before  whom  the  writs  of  trial  were 
executed,  that,  as  shown  by  a  parliamen- 
tary return  at  the  instance  of  the  present 
Attorney-General,  (then  Mr.  Jervis,)  the 
application  for  new  trials  before  the  under 
sheriffs  were  fewer  than  at  the  assizes  be 
fore  the  judges  of  the  superior  courts. 

Now,  after  all  these  changes  under  the 
Law  Amendment  Act  and  many  other 
recent  acts,  and  after  the  large  reduction 
of  costs,  (to  which  the  practitioners  readily 
submitted,)  we  must  say  that  the  present 
measure,  and  the  prejudicial  circumstances 
which  accompany  it,  constitute  a  very  un- 
gracious act  towards  the  profession,  and  if  it 
be  not  very  largely  amended, — particularly 
in  the  constitution  and  exclusive  jurisdic- 
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tion  of  the  courts, --the  mode  of  preparing 
for  and  conducting  trials, — and  the  righj^ 
of  appearing  by  attorney, — the  administra- 
tion of  justice  will  be  grievously  prejudiced, 
and  the  convenience  and  interests  of 
Buitors  shamefully  sacrificed.  In  fact,  like 
the  measure  for  abolishing  arrest,  its  pro^ 
moters  must  retrace  their  8tei)8  and  be 
better  advised. 


«  It  will  be  material  to  inquire  whether  there 
are  not  some  Courts  of  Hequeit  or  Conscience 
not  inchided  in  schedules  (A.)  and  (B.) 


PARTY  TO   PAY  LEGACY    DUTY 
UPON  A  COMPROMISE. 

Thb  large  amount  of  money  paid  in  re-  , 
spect  of  legacy  duty,  and  the  peculiar  cir- 
cumstances under  which  such  payments 
are  often  made,  render  it  particularly  de- 
sirable that  the  heads  of  the  department 
entrusted  with  the  management  of  this 
branch  of  the  revenue,  should  exercise  the 
discretion  with  which  they  are  invested 
by  law,  with  as  much  libeirality  to  in« 
dividuals  as  is  consistent  with  a  sense  of 
their  public  duty.  That  tlie  proceedings 
of  the  commissioners  of  stamps  are  gene- 
rally characterised  by  this  spirit,  may 
be  assumed  from  the  infrequency  of  ap- 
peals to  the  superior  courts  against  their 
decisions,  and  tlie  paucity  of  the  occasions 
on  which  those  appeals  have  been  suc- 
cessful. 

The  singularity  of  the  facts  in  the  case 
to  which  we  are  about  to  call  attention,* 
and  which  has  only  recently  been  re- 
ported, may  have  reasonably  justified  the 
doubts  which  tlie  commissioners  appear  to 
have  entertained  in  the  matter. 

The  circumstances  of  the  case  were  ae 
follow:— A  person  named  Sucey  died, 
leaving  personal  property  to  the  amount 
of  about  13,000/.,  which  he  bequeathed  by 
an  instrument  purporting  to  be  a  will,  to 
three  persons  who  were  strangers  in  blood, 
and  whom  he  appointed  executors.  The 
executors  proved  the  will,  and  in  due  time 
carried  in  their  residuary  account,  show- 
ing  a  nett  balance  of  12,748/.,  upon  which 
they  paid  10  per  cent.,  or  1,274/.,  to  the 
commissioners  of  stamps  and  taxes.  Subset 
quently,  the  soundness  of  the  testators 
mind  at  the  time  he  executed  the  will  was 
impugned  by  a  verdict  in  an  action  of 
ejectment,  and  his  next  of  kin  cited  the 
executors  in  the  Prerogative  Court,  to 
show  cause,  why  the  probate  should  not 
be  revoked,  and  administration  granted  to 


•  The  Queen  v.  the  Commissioners  ^  Stamps, 
6  a  B.  657. 
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the  next  of  kin.  Shortly  after  the  com- 
mencement of  these  proceedings,  the  ex- 
ecutors entered  into  an  agreement  with  the 
next  of  kin,  that  the  probate  should  be  re- 
voked, and  administration  granted  to  the 
next  of  kin,  the  executors  paying  her 
6,100/.,  and  assigning  to  her  all  the  money 
paid  by  them  on  account  of  legacy  or 
probate  duty,  and  she  in  consideration  re 
leasing  them  from  all  claims  in  respect  of 
the  residuary  estate  which  had  come  into 
their  hands.  The  probate  was  revoked, 
and  the  next  of  kin  appointed  administra- 
trix, who  by  reason  of  her  consanguinity 
would  be  called  ti|)on  to  pay  a  less  sum 
than  10  per  cent,  for  legacy  duty.  Upon 
this  state  of  facts,  the  executors  applied 
to  the  commissioners  for  a  return  of  the 
1,274/.  paid  by  them,  but  the  commis- 
sioners refused  to  return  more  than  610/., 
being  ten  per  cent,  on  the  6,100/.  paid  to 
the  next  of  kin. 

The  question  turned  chiefly  upon  the 
construction  to  be  put  on  the  d7th  section 
of  the  Stat.  36  Geo.  d,  c.  52,  which  enacts, 
that  if  any  person  shall  have  administered 
the  estate  of  a  deceased  person  under  an 
autboritjr  which  turns  out  to  be  void,  aifd 
sliall  have  paid  any^duty  not  allowed  out 
of  the  estate  by  reason  that  the  same  was 
not  really  payable,  the  money  paid  for 
such  duty  shall,  upon  proof  to  the  satis- 
faction of  thecommissioners,  be  repaid  to 
the  person  who  had  paid  the  same.  The 
2drd  section  provides  for  the  case  of  a 
legacy  released  for  consideration,  or  com- 
pounded for  for  less  than  the  amount  or 
value  thereof,  and  provides,  that  in  such 
case  the  duty  shall  be  paid  according  to 
the  amount  of  the  consideration  for  release, 
or  composition  for  the  same ;  and  the  34th 
section  enacts,  that  if  afker  payment  of 
any  legacy  or  residue  of  personal  estate, 
the  person  by  whom  such  legacy  or  residue 
hath  been  received  or  retained,  shall,  for 
any  just  cause,  be  obliged  to  refund  the 
same  or  any  part  thereof,  the  commis 
sioners  are  required,  on  proof  of  tlie  sum 
refunded,  and  that  by  reason  thereof  there 
hath  been  an  over  payment  of  duty,  to 
settle  the  amount  of  over  payment  and  re- 
pay the  same* 

The  question  under  these  provisions 
was,  whether  the  commissioners  were 
bound  to  take  the  whole  duty  from  the  ad 
roinistratrix,  or  were  entitled  to  retain  the 
duty  paid  by  the  persons  who  had  proved 
as  executors  in  regard  to  that  portion  of 
the  estate  which  they  had  not  paid  over  to 
the  administratrix.      The  commissioners 


vere  willing  to  treat  tlie  transaction  !»• 
tween  the  alleged  executors  and  the  sd- 
ministratrix  as  a  j«lease  or  compttttioo 
under  section  23,  or  a  refunding  under 
section  34,  but  they  contended,  that  sectioi 
37,  first  above  cited,  was  inapplicable ;  for 
that  although  by  arrangement  between  the 
parties  the  probate  was  revoked,  it  did  not 
follow  that  the  will  was  invalid,  or  At 
authority  under  whidi  the  money  waipaid 
to  the  commissioners  avoided ;  and  it  wis 
suggested  in  support  of  this  view,  that 
legatees  who  were  strangers  in  Uood 
might  always  defraud  th^  revenue  by  al- 
lowing the  next  of  kin  to  set  aside  the  will 
upon  terms  and  take  out  ^ministration, 
and  then  insisting  that  the  wholo^dutjiras 
to  be  charged  only  as  against  the  psaj 
taking  out  administration.  On  the  other 
hand  it  was  admitted,  that  if  the  arrange* 
ment  entered  into  by  the  party  was  frau- 
dulent or  collusive,  the  claim  now  made 
could  not  be  supported,  but  tlie  f&cU 
negatived  such  a  supposition.  Tbe  next 
of  kin,  rather  than  incur  the  risk  and  ex- 
pense of  litigation,  gave  up  a  portion  of 
the  intestate's  property.  It  was  the  price 
paid  for  a  compromise,  but  the  partial  who 
received  it  could  not  be  liable  as  for  a  le> 
gacy,  and  the  authority  under  which  thej 
paid  it  was  avoided  by  the  revocation  of 
the  probate  and  the  grant  of  admtnUtia- 
tion  to  the  next  of  kin.  The  adminiftn' 
trix  was  now  bound  to  pay  the  duty  on  all 
the  nett  estate,  including  the  sum  she 
allowed  the  executors  to  retain,  and  if  the 
commissioners  also  retained  the  sum  paid 
by  the  executors,  they  would  have  re- 
ceived double  legacy  duty-  They  were 
bound,  therefore,  it  nas  submitted,  to  r^ 
turn  to  the  executors  the  balance  due  from 
them,  on  account  of  the  difference  of 
duties*  I 

The  Court  of  Queea  s  Bench  was  of  i 
opinion,  that  the  argument  in  favour  of  tbe 
claimants  was  well  founded,  and  that  tbe 
case  fell  within  the  37th  sect.,  the  autho- 
rity under  which  the  executors  acted  hav- 
ing been  revoked.  After  this  intimation 
of  opinion  from  the  bench,  the  difference 
of  duties  was  satisfied,  and  it  was  not 
deemed  necessary  to  make  the  rule  ab- 
solute. 


MEMOIR    OF    SIR    CHARLES 
WETHERELL. 

SiB  Charles  Wetherell  was  born  at 
Oxford,  in  1770.   He  was  the  third  ion  of 


Mmoir  of  Sir  CkarieM  fFethereU. 
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Doctor  Nathan  Wethereli,  Dean  of  Here- 
ford, and  for  more  than  half  a  century 
Master  of  University  College,  Oxford,  a 
man  who  died  worth  100,000/.,  accumu- 
lated  during   his   tenure   of  office,   from 
which  circumstance  the  natural  inference 
is  that  he  lived  upon  the  permanent  re- 
venue derived  from   his  savings,    rather 
than  upon  the  life-income  which  his  col- 
legiate  position   yielded.      This    turn   of 
mind  was  inherited  by  his  distinguished 
son,  whose  character,  like  that  of  his  fa- 
ther, presents  the  rare  union  of  a  learned 
and  a  worldly  spirit — a  love  of  money  and 
a  love  of  books.     It  does  not  often  happen 
that  the  sons  of  men  engaged  in  the  busi- 
ness of  education  attain  eminence  either 
in  literature  or  the  liberal  professions,  and 
still  more  unusual  is  it  to  find  persons  of 
good  fortune  pursuing  the  legal  profession 
with  assiduity  and  success ;   yet  the  sub- 
ject of  this  notice  inherited  much  property, 
and  was  the  son  of  a  tutor.     Without  en- 
tering into  the  details  o£  his  school  educa- 
tion, his  precocious  talents,  or  his  juvenile 
wit,  it  may  be  shortly  stated,  that  from 
his  earliest  years  he   was    destined    for 
a  learned  profession ;  and  the  result  seems 
to  have  fully  justified  the  resolution  taken 
on  this  subject  by  his  father,  who  was  a 
man  of  great  penetration,  of  very   esti- 
mable character,  and  who  had  the  good 
fortune  to  reckon  the  celebrated  Samuel 
Johnson    amongst    the    number    of   his 
friends,  of  whose  appearance  and  manners 
it  is  said  Sir  Charles  retained  a  lively  re 
collection.     Dr.  Wetherell  selected  Mag- 
dalen College  as  that  most  worthy  to  eda 
cate  the  *'hope  of  his  family,"  and  thither 
the  subject  of  this  notice  went  before  he 
-reached  the  age  of  seventeen.      At  that 
college  he   prosecuted    his  studies   with 
much  ardour,  and  with  no  small  Sclat,  tak- 
ing the  degree  of  B.  A.  in  1790,  and  in 
due  course  that  of  M.  A. 

On  the  15th  of  April,  1790,  being  then 
in  the  2l8t  year  of  his  age,  he  was  admit- 
ted a  student  of  the  Inner  Temple,  and 
was  by  that  society  called  to  the  bar  on 
the  4th  of  July,  1794.  At  the  outeet  of 
his  professional  career  he  presented  him- 
self for  practice  at  the  common-law  bar. 
He  was  not  ignorant  of  that  branch  of  the 
profession  called  **  pleading ;"  on  the  con- 
trary, he  is  understood  to  have  conquered 
its  principal  difficulties.  FifYy  years  ago 
there  were  -very  few  members  of  the 
"  utter  bar  **  better  versed  than  he  was  in 


the  doctrines  of  our  unwritten  laws ;    he 
was  not  deficient  in  eloquence  or  energy, 


and  as  a  dialectician  he  had  few  rivals ; 
but  practical  lawyers  well  knew  that  he 
had  no  chance  of  being  popular  at  nisi 
prius.  His  estimate  of  individual  character 
might  be  sound,  but  it«^as  by  no  means 
rapid^  he  would  therefore  have  become  ac- 
quainted with  his  jury  and  his  witnesses 
when  \i  was  too  late.  His  strong  passions 
and  ardent  imagination  led  him  greatly  to 
exaggerate  his  client's  claims,  and  to  over- 
look the  weaknesses  and  imperfections  of  his 
case.  Then  his  discretion  was  not  unim- 
peachable, his  eloquence  often  prolix,  his 
style  "a  leash  of  languages;''  his  reason- 
ing, though  vigorous  and  sometimes  pro* 
found,  was  too  scholastic  and  metaphysical 
to  suit  the  twelve  good  men  who  usually 
occupy  a  jury-box. 

But  John  Lord  Eldon  thought  never  the 
worse  of  an  advocate  for  being  over  learned 
or  uselessly  elaborate.  He  wished  well  to 
the  son  of  his  old  friend,  the  Master  of 
University,  of  which  college  he  and  his 
brother  had  been  fellows  ;  he  relished  the 
ancient  traditional  jokes  of  his  alma  mater, 
reproduced  in  the  quaint  and  fanciful  guise 
with  which  Mr.  Wetherell  invested  them. 
No  refinement  of  ingenuity  was  in  those 
days  unsuited  to  the  Court  of  Chancery, 
no  variety  of  human  learning  beyond  its 
range,  no  amount  of  human  oratory  could 
exhaust  the  patience  or  disturb  the  temper 
of  that  tribunal.  It  was  in  the  year  1801 
that  Lord  Eldon  first  received  the  great 
seal,  and  in  a  very  short  time  aflerwards 
Mr.  Wetherell  applied  himself  with  vast 
energy  and  proportionate  success  to  the 
study  of  that  branch  of  the  legal  profession 
which  is  known  by  "the  courtesy  title"  of 
equity. 

Fortunate  was  it  for  him  that  he  gradu- 
ally became  a  stranger  in  the  courts  of 
Ki'ng*8  Bench  and  Common  Pleas;  the 
solicitors  in  Chancery  knew  that  he  had 
the  ear  of  the  court,  and  his  business  con- 
tinuedto  improve  steadily,  until  in  1816 
be  WW. appointed  a  Kings  Counsel,  with 
a  patent  of  precedence.  But  he  liad  tlien 
been  at  the  bar  two-and. twenty  years  ;  and 
be  thought  himself  much  better  entitled  to 
he  one  of  the  law  officers  of  the  crown 
than  either  Sir  Samuel  Shepherd  or  Sir 
William  Garrow,  who  at  that  time  respec- 
tively held  the  offices  of  Attorney  and 
Solicitor-General. 

Although  he  received  every  possible  en- 
couragement from  Lord  Eldon  in  the 
^ourt  of  Chancery,  yet  as  regarded^  the 


I  matter  of  legal  patronage  he  seemed  al- 
i  ways  to  consider  himself  grievously  neg- 


urn 
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lected,  and  apparently  in  a  fit  of  despera- 
tion he  resolved  to  seize  one  great  occa- 
sion of  proving  to  the  profession  and  to 
the  world,  that  his  intellectual  stature 
lowered  far  above  that  of  him  who  held 
,the  position  of  chief  advocate  to  the  king. 
In  the  year  1817,  Watson,  Preston, 
Thistlewood,  and  others,  were  indicted  for 
the  Spa-fields  riots,  which  took  place  in 
the  latter  end  of  the  preceding  year.  Mr. 
Wetherell  undertook  the  defence  of  Wat- 
son; Mr.  Sergeant  Copley,  now  Lord 
Lyndhurst,  appeared  for  Thistlewood ; 
and  Mr.  Holt,  afterwards  Vice-Chancellor 
of  the  Duchy  of  Lancaster,  for  two  ot  the 
other  prisoners.  In  the  defence  of  these 
raen  Mr.  Wetherell  was,  therefore,  the 
leading  counsel ;  and  very  elaborate  ex- 
cuses have  been  put  forth  to  palliate  the 
apparen^  inconsistency  of  a  strong  Tory 
becoming  the  advocate  of  radicals;  that 
he,  the  Lord  Chancellor's  friend,  should 
assail  the  government,  seemed  to  some 
men  an  offence  that  required  an  ample 
apology.  But  the  public  in  those  days 
ought  to  have  known  that  every  English- 
man has  an  indefeasible  right  to  the  ser- 
vices of  any  practising  barrister ;  at  the 
same  time  it  must  be  admitted  that  Mr. 
Wetherell  was  no  reluctant  advocate. 
This  short  excursion  of  his  into  a  court  of 


fecting  corporation  rights;  in  weigfatf 
causes  which  demanded  varied  knowledge^ 
black-letter  reading,  or  much  grasp  of  in- 
tellect, he  was  most  frequently  retained ; 
and  not  only  the  Court  of  Cliaocery,  but 
the  business  of  parliamentary  coramittees, 
the  privy  council,  and  the  House  of  Lords, 
bore  ample  testimony  to  the  qualifications 
which  gave  him  an  elevated  rank  in  the 
profession  of  the  law. 

Stilt  he  was  unpromoted,  and  even  nn- 
placed.  He  might  be,  and  evectaaHy  he 
became.  Recorder  of  Bristol ;  but  what  of 
that  ?  He  wantetl  to  be  the  King's  At- 
torney-General, and  finally  the  Keeper  of 
his  Majesty's  Conscience;  yet  he  wasstx- 
and- twenty  years  at  the  bar  before  be 
adopted  the  usual  method  of  accomplishing 
those  objects.  For  the  first  time  he  ob- 
tained in  1820  a  seat  in  the  Hoose  of 
Commons  as  member  for  the  city  of  Ox- 
ford, his  colleague  being  Mr.  Lockhart; 
but  he  never  became  any  very  great  fa- 
vourite with  the  *<  collective  wisdom  of  the 
nation  ;**  the  Liberals  sneered  at  his  ex- 
treme Toryism,  neither  was  his  political 
creed  very  palatable  to  his  own  party, 
whose  doctrines  of  government  were  gra- 
dually giving  way  under  tlie  enlai^^ 
views  and  bold  leadership  of  Mr.  Canning. 
Mr.  Wetherell  was,  therefore,  treated  by 


criminal  jurisdiction  was  perfectly  volun- !  both  sides  of  the  house  as  a  whimsical  pc- 
tary,  and  in  taking  that  step  he  seems  to  "  dant  rather  than  a  formidable  debater ;  his 
have  been  influenced  by  mixed  motives,  j  slovenly  attire,  uncoutli  gestures,  patch- 
He  regarded  with  feelings  of  generous  in-  |  work  phraseology,  fanciful  illustrations,  odd 
dignation  the  system  of  espionnage  by  j  theories,  recondite  allusions,  and  oW  fa- 
which  that  memorable  prosecution  was  shioned  jokes,  tempted  men  to  call  him  a 
supported.  He  resolved  to  eclipse  the  |  buffoon  when  they  ought  to  have  admired 
crown  lawyers,  to  baffle  the  Home  Secre- 1  his  ingenuity,  reverenced  his  learning,  and 
tary,  to  resist  the  Chief  Justice,  and  to  honoured  his  consistency.  During  the 
rebuke  the  Prime  Minister,  who  occupied  first  parliament  of  the  reign  of  George  IV., 
a  seat  on  the  bench  throughout  the  whole  I  namely,  from  1820  to  1826,  Sir  Cliarles 
trial.  These  objects  he  accomplished;  Wetherell  represented  the  city  of  Oxford; 
but  he  did  not  succeed  in  then  acquiring  subsequently  he  sat  for  Borouglibridge, 
t*%  «  .,         ,    .  .  .  which   was  disfranchised  by  the  Reform 

Act.  Upon  the  consummation  of  that 
great  event  he  ceased  to  be  a  legislator* 
Borougbbridge  is  a  small  town  in  York- 
shire, which  contained  about  70  or  80 
voters,  the  majority  of  whom  were  under 
the  influence  of  the  Duke  of  Newcastle. 
The  natural  and  just  ambition  entertained 
by  the  subject  of  this  memoir  to  become  a 
law-officer  of  the  crown  was  gratified  on 
the  3 1st  of  January,  1824,  when  he  re- 
ceived the  appointment  of  Soltdtor^ 
General,   together   with    the    honour    of 


the  confidence  of  the  administration,  and 
he.  was  still  obliged  to  pursue  the  routine 
of  his  professional  labours  without  being 
able  to  alarm  or  to  conciliate  the  govern- 
ment of  the  day.  The  Inn  of  Court,  how- 
ever, to  which  he  belonged  had  previously 
conferred  on  him  the  only  dignity  it  pos- 
sessed the  power  of  bestowing,  that  of  a 
bencher,  to  which  rank  he  was  raised  on 
the  16th  of  June,  1816,  and  he  filled  the 
office  of  Treasurer  to  the  Inner  Temple,  in 
the  year  1825.  It  was  in  vain,  however, 
that  the  government  continued  to  withhold 

w  Sf *"*n*^?  ^^^^  *"^^  ^  "**"  ^*  ^»-  '^nJghthood.  ^  In  less  than  three  yeus 
wetnerell ;  his  professional  fame  was  not  from  that  time.  Sir  John  Copley,  wlio  had 
aependent  on  court  favour.     In  suita  af-  been  Attorney^eneral,  became  MaaCer  af 
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the  Rolls,  and  Sir  Charles  Weihereil  sue^ 
ceeded  him  as  first  law-officer  of  the 
crown.  TIMS  event  took  place  in  the 
■MDth  of  September,  1896,  but  on  that 
occasion  his  continuance  in  the  office  of 
Attomej-General  did  not  last  longer  than 
tin  the  aoth  of  April  in  the  fallowing  year, 
when  he  was  succeeded  by  Sir  James 
Scarlett,  afterwards  Lord  AWnger.  It 
was  at  tliis  time  that  Lord  Li^rpod 
ceased  to  be  Prime  Minister,  and  that  Mr. 
Canning  ruled  in  his  steady  When  that 
celebrated  man  was  authorized  by  George 
IV.  to  form  a  mtnistry,  a  very  large  ma- 
jority of  those  who  had  served  under  Lord 
Liverpool  threw  up  office,  and  amongst 
that  number  was  Sir  Charles  Wetherell. 
Even  if  these  resignations  had  been  lirerted 
to  Lord  Eldon,  nothing  is  more  probable 
than  that  Sir  Charles  would  have  followed 
the  example  of  the  Lord  Chancellor,  in- 
tense devotion  to  all  existing  institvtions 
being  the  leading^  principle  of  their  political 
creed :  and  the  minds  of  both  being  filled 
with  the  strongest  apprehenaion  that  Mr. 
Canning  intended  to  introduce  the  measure 
cafled  "Catholic  Emancipation,*'  they 
woald  most  probably  have  acted  in  concert, 
even  though  unsupported  by  the  example 
of  such  men  as  the  Duke  of  WeHingtoa 
and  Sir  Robert  Peel.  It  is  well  known 
that  perfect  identity  of  sentiment  and 
feeling  prevailed  between  Lord  Eldon  and 
Sir  Charles  Wetherell,  not  only  on  political 
and  constitutional  questions,  but  upon  the 
administration  of  justice  in  the  courts  of 
equity.  In  those  days  there  was  a  Whig 
member  of  parliament,  Mr.  Michael 
Angdo  Taylor,  whose  *<  mission  "  was  of  a 
two-fold  character,  one  portion  of  which 
consisted  in  giving  unrivalled  dinners  to 
politicians  of  the  Whig  sdiool,  the  other 
in  preferring  as  many  accusations  against 
-the^  Lord  Chancellor  as  Mr.  Hume  did 
against  the  Cliancellor  of  ihe  Exchequer. 
In  these  attacks  upon  Lord  Eldon  Mr. 
Taylor  was  cordially  supported  by  Mr. 
Brougham  and  by  Mr.  John  Williams, 
both  of  whom  then  held  seats  in  the 
House  of  Commons.  Opposed  to  that 
triumvirate  Sir  Charles  Wetherell  wished 
to  stand  alone.  He  thought  his  cause  so 
righteous  and  his  advocacy  so  powerful, 
that  he  desired  no  aid.  Many  writers 
have  held  that  the  British  constitution  is 
*•  the  perfection  of  human  wisdom  ;**  and 
Sir  Charles  seemed  to  think  that  the 
Court  of  Chancery  was  the  best  part  of 
that  constitution.  If  any  one  attempted 
to  reply  to  the  members  who  complained 


of  the  nud^mieiflttcatioo  of  j«s*iiM  b  the 
courts  of  equity,  ShrC«  Wetherell  seemed 
to  reseat  that  interference  as  a  sort  of 
trcspaas  npon  his  own  peculiar  manor.  In 
the  House  of  Comflsons  he  toiled  at  the 
task  of  replying  to  every  one  of  the  above» 
named  gentlemen  as  sf  he  felt  hnnself  in 
the  position  of  leading  counsel  for  the 
Lord  Chancdlor,  as  well  as  for  the  several 
subordinates  of  his  court.  He  was  at  all 
ttaoes  and  upon  every  subject  a  vehement 
speaker,  but  upon  such  questionii  as  the 
constitution  of  our  equi^  courts,  the 
claims  of  the  Roman  Catholics,  reform  in 
parliament,  in  the  church,  in  universities, 
or  in  municipal  corporations,  he  took  leave 
of  the  usual  proprieties  of  public  discussion 
and  ranted  Hke  a  field  preacher.  He  was 
an  active  opponent  of  University  College^ 
in  Gower  Street,  and  was  no  friend  to 
the  establishment  of  any  University  in 
London;  amongst  other  grounds,  upon 
this,  that  such  an  institution  might  ad- 
vance  die  Scottish  system  of  education  in 
this  country,  to  which  his  antipathy  was 
excessive. 

It  was  not  until  Sir  Charles  Wetherell 
had  reached  the  age  of  56,  and  ascended 
to  the  highest  station  at  the  bar,  that  he 
contracted  matrimony.  On  the  28th  of 
December,  1826,  at  Studley  Priory.  Ox- 
fordshire, he  espoused  his  cousin  Jane 
Sarah  Elizabeth,  who  was  the  second 
daughter  of  Sir  Alexander  Crokc/  but  her 
ladyship  died  without  surviving  issne  on 
Uie  21st  of  April,  1831.  Sir  Charles  then 
remained  a  widower  for  seven  years ;  and 
at  length,  in  old  age — ^when  he  wanted 
only  one  year  of  being  *'  three  score  and 
ten" — he  went,  on  the  27th  of  Novembei^ 
1838,  to  St.  George's,  Hanover  Square, 
and  there  married  Harriet  Elizabeth,  the 
second  daughter  oi  the  late  Colonel 
Warneford,  of  Warneford  Place,  m  Wilt- 
shn-e.  Of  that  marriage  there  was  no 
issue;  and  die  second  Lady  Wetlierell 
surWves  her  husband. 

Having  thus  disposed  of  tliese  two  briaf 
episodes  in  the  life  of  Sir  Charles  W«^ 
therell,  we  may  now  resume  the  narrative 
of  his  political  and  professional  career* 
His  refusal  to  serve  under  Mr.  Canning 
was    an    extraordinary    sacriiice    to    die 

*  The  history  of  the  Crokes  is  earions.  The 
founts  were  a  very  ancient  family;  in  the 
time  of  the  York  and  Lancaster  wars,  one  branch 
of  them  was  obnoxious  and  took  the  name  of 
Croke.  The  celebrated  reporter  was  of  that 
family.  Sir  A.  Croke  immortalized  the  family 
by  writmg  thehr  history  in  2  vols.  4to. 
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clainos  oi  party ;  for  had  he  not  declared 
war  against  the  new  government,  he 
would  have  been  Vice-chancellor  of  Eng- 
land. Lord  Lyndhurst  had  just  resigned 
the  rolls  for  the  woolsack;  Sir  John 
Leach  succeeded  Lord  Lyndhurst ;  and 
Sir  Launcelot  Sbadwell  received  an  ap- 
pointment which  would  have  been  con 
ferred  upon  the  subject  of  this  notice  if  his 
political  consistency  had  been  somewhat 
less  rigid.  A  few  months,  however,  suf- 
ficed to  bring  the  Tories  again  into  power, 
under  the  Duke  of  Wellington ; '  and  Sir 
Charles  Wetherell,  for  the  second  time, 
became  Attorney-General.  His  return  to 
office  has  been  imputed  to  the  direct  in- 
terference o£  Lord  £ldon,  but  that  state- 
ment rests  upon  no  sufficient*,  grounds. 
Such  an  appointment  certainly  had  the 
effect  of  mitigating  the  apparent  neglect 
with  which  the  ex-Chancellor  was  treated 
by  the  duke  and  his  cabinet ;  but  apart 
from  any  remnant  of  influence  then  pos- 
sessed  by  Lord  Eldon,  Sir  Charles  had 
strong  claims  of  his  own ;  and  he  had 
powerful  allies  in  hb  old  colleague  Lord 
Lyndhurst,  and  in  his  fast  friend  the 
Duke  of  Cumberland,  afterwards  King  of 
Hanover,  who  once  drank  his  health  as 
the  future  Lord  Chancellor  of  England; 
but  in  that  anticipation  the  royal  duke 
showed  more  of  personal  friendship  than 
of  political  foresight.  The  second  At- 
torney-Generalship of  Sir  Charles  We- 
therell commenced  in  the  mouth  of 
January,  1828,  and  ended,  after  a  dura- 
tion of  fifteen  months,  in  May,  1829.  At 
that  juncture  the  Duke  of  Wellington, 
then  at  the  head  of  the  government,  pre* 
vailed  on  his  parliamentary  adherents  and 
his  royal  master  to  concur  with  him  in 
thinking  that  the  penal  laws  which  affected 
the  Roman  Catholics  must  be  repealed; 
Sir  Charles  Wetherell,  however,  was  an 
exception  to  the  general  rule — he  was  im- 
moveable; he  would  have  nothing  to  do 
with  "  the  scarlet  individual  whose  ddat  is 
on  the  seven  hills ;"  and  having  declined 
to  assist  in  preparing  the  Roman  Catholic 
Relief  Bill,  he  gave  in  his  resignation,  and 
never  again  held  any  ministerial  office. 

But  he  had  long  held  a  judicial  office,  to 
which  he  had  been  elected  by  a  municipal 
corporation — that  of  Recorder  of  Bristol. 
His  able,  strenuous,  and  persevering  oppo- 
sition to  the  ministry  of  Lord  Grey,  and 
especially  to  the  great  measure  of  parlia- 
mentary reform,  rendered  him  exceedingly 
unpopular.  When  the  period  approached 
for  holding  the  October  sessions  of  1831,1 


in  Bristolv  it  was  intimated  to  Sir  Charles 
that  if  he  then  visited  that  city  in  the 
usual  manner,  his  presence  might  be  the 
signal  for  a  very  strong  expression  of 
popular  feeling,  if  not  for  actual  disturb- 
ance and  riot.  Unwilling  to  shrink  from 
the  discharge  of  a  public  duty,  but  careful 
at  the  same  time  not  to  take  any  step 
likely  to  interrupt  the  peace  of  a  commu- 
nity with  which  he  was  so  closely  con- 
nected, he  consulted  Lord  Melbourne,  then 
Home-Secretary.  With  the  full  sanction 
of  that  minister,  and  after  much  delibera- 
tion, he  resolved  to  proceed  to  Bristol^  and 
the  sessions  were  opened  with  the  usual 
procession  and  other  formalities  acoording 
to  immemorial  usage.  When  Sir  Charles 
entered  the  city  his  carriage  was  sur- 
rounded by  an  infuriated  multitude.  He, 
and  the  other  corporate  authoritteSy  were 
hooted,  were  pelted  with  stones;  and  it 
was  with  the  utmost  difficulty  that  they 
were  protected  from  the  murderous  rage 
of  their  assailants,  who  pursued  them  first 
to  the  court,  in  which  the  sessions  were 
to  be  opened,  and  subsequently  to  the 
Mansion  House.  In  the  course  of  the  fol- 
lowing day  and  night  riots  ensoied,  of  a 
character  unparalleled  since  those  of  which 
Lord  George  Gordon  was  the  leader. 
Without  renewing  any  controversy  re- 
specting tlie  conduct  of  the  mayor,  or  that 
of  the  military  force,  it  may  be  shortly 
stated  that  Sir  Charles  with  some  hazard 
and  difficulty  escaped  from  those  self-4tyled 
patriots,  who  thought  it  their  duty  to  slay 
their  recorder  because  he  happened  to  be 
a  Tory.  The  defence  of  Sir  Charles  We- 
therell before  parliament  and  the  nation 
was,  that  his  conduct  not  only  accorded 
with  ancient  usage,  but  that  it  had  previ- 
ously received  the  sanction  of  the  execu- 
tive government.  Although  the  course 
which  he  took  with  reference  to  the  Re- 
form Bill  exposed  him  to  the  effects  of  ex- 
treme unpopularity,  yet  every  one  admired 
the  learning,  talent,  enthusiasm,  and  even 
the  good-humour  and  drollery,  with  which 
he  took  his  part  in  the  debates  of  that 
period.  Most  of  our  readers  will  probably 
remember  that  in  the  year  1648  Colonel 
Pride  was  sent  with  a  strong  detachment 
to  the  House  of  Commons,  when  he  seized 
41  members  on  their  way  to  the  house, 
and  160 just  at  the  entrance;  thus  the 
body  which  then  represented  the  peoi^le 
was  Ibr  the  time  cleared  of  the  party  fii- 
vourable  to  monarchy ;  and  this  mode  of 
dealing  with  a  refractory  parliament  re- 
ceived   the    name    of  **  Prides  purge." 
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Amongst  the  various  sallies  of  Sir  Charles 
Wetherell  which  excited  the  risibility  of  a 
most  adverse  audience,  was  his  saying,  in 
the  course  of  a  very  amusing  speech,  that 
the  Whig  recipe  for  purifying  the  House 
of  Commons  ought  to  be  called  "  RusselFs 
purge."  In  those  days,  it  was  quite  true 
that  the  collective  wisdom  of  the  nation 
often  laughed  with  Sir  Charles,  but  they 
sometimes  laughed  at  him ;  his  manner 
was  odd  and  whimsical,  and  his  •'  words  of 
learned  length  and  thundering  sound" 
conveyed  sentiments  which  the  young  re- 
formers of  that  age  were  disposed  to  re- 
gard as  antiquated  and  absurd;  to  the 
latest  moment,  however,  his  indomitable 
zeal  knew  no  abatement.  Even  at  the 
dose  of  the  final  observations  which  he 
addressed  to  the  old  parliament,  his  inex- 
haustible humour  did  not  desert  him,  and 
he  sat  down  exclaiming,  "  This  is  the  last 
dying  speech  and  confession  of  the  mem- 
ber for  Boroughbridge."  He  lived  to  wit- 
ness four  general  elections,  but  no  consi- 
deration could  induce  him  to  enter  a  re- 
formed House  of  Commons. 

After  his  retirement  from  the  House 
of  Commons,  he  continued  for  some  time 
to  devote  himself  assiduously  to  the 
practice  of  his  profession ;  latterly,  how- 
ever, he  is  understood  to  have  reserved 
himself  for  important  cases.  His  latest 
important  public  appearances  were,  in 
the  privy  council,  as  counsel  against  the 
grant  to  the  London  University;  oppos- 
ing at  the  bar  of  the  Lords,  the  Irish  Mu- 
nicipal Corporation  Bill,  and  as  counsel  for 
the  King  of  Hanover,  in  the  case  of  the 
crown  jewels.  Into  all  of  these  cases  he 
entered  con  amore.  The  first  and  second 
were  sacred  to  his  Tory  predilections  ;  in 
the  third  he  was  'acting  for  an  old  client, 
whose  principles  he  sympathised  with,  and 
whose  person  he  liked ;  and  moreover,  his 
natural  honesty  was  indignant  at  the  shabby 
attempt  to  withhold  from  the  King  of 
Hanover  jewels  which  are  an  heirloom  of 
the  crown,  claimed  to  be  held  by  him  in 
trust  for  the  state. 

Sir  Charles  was  accidentally  overthrown 
in  a  carriage  whilst  returning  from  the 
railway  near  Maidstone,  and  sustained  an 
injury  on  the  brain  which  terminated  fatally 
on  Monday  the  17th  of  August,  in  the 
76  th  year  of  his  age. 

Searches  for  a  will  were  made  without 
success  at  the  residences  of  the  deceased, 
in  Berkeley  Souare,  Stone  Buildings,  Lin- 
coln's Inn,  ana  Old  House,  Sussex.  The 
personal  funded  property  is  estimated  at 


upwards  of  200,000/.,  principally  vested  in 
foreign  stock,  and  there  being  no  surviving 
children,  one-half  of  the  amount  will  be 
Lady  WetherelFs  share.  The  remainder 
will  be  equally  divided  amongst  the  brothers 
and  sisters  of  the  deceased.  The  landed 
and  other  property  is  valuable,  and  goes  to 
the  .heir-at-law.  For  many  years  Sir 
Charles  took  a  warm  interest  in  agricultural 
matters,  but  on  the  passing  of  the  Com 
Law  Repeal  Bill  he  expressed  considerable 
fear  as  to  its  probable  effects  on  the  landed 
interest,  and  determined  upon  selling  the 
farms  which  he  possessed ;  but  his  fears 
after  a  short  time  subsided,  and  he  resolved 
not  only  on  maintaining  them,  but  on  pur- 
chasing others,  and  it  was  while  in  the  act 
of  carrying  out  such  intention  that  he  met 
with  the  accident  which  in  such  a  short 
time  afterwards  terminated  so  fatally. 

[We  are  principally  indebted  for  this 
memoir  to  The  Times^  and  have  made  a  few 
additions  (besides  our  own)  from  the  Mom- 
ing  Post  and  Daily  News."] 

NEW  STATUTES  EFFECTING  ALTE- 

RATIONS  IN  THE  LAW. 

t 

POOR  REMOVAL  AMENDMENT    ACT,   9    &    10- 
VICT.   C.  66. 

An  Act  to  amend  the  Laws  relating  to  the  Re- 
moval of  the  Poor.  [26th  Aug.  1846.] 

1.  No  person  to  he  remoctdfrom  any  parish 
in  which  he  or  she  shall  have  resided  far  Jive 
years. — Time  during  which  persons  are  serving 
in  the  army  or  navy,  &c»,  not  to  be  computed  as 
time  of  residence. — ^Whereas  it  is  expedient 
that  the  laws  relating  to  the  removal  of  the 
poor  should  be  amended  :  Be  it  enacted  by  the 
Queen's  most  excellent  Maie8t\%  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of 
the  same.  That  fropi  and  after  the  passing  of 
this  act,  no  person  shall  be  removed,  nor  snail 
any  warrant  be  granted  for  the  removal  of  any 
person,  from  any  parish  in  which  such  person 
shaJil  have  resided  for  five  years  next  before  the 
ajppli^ration  for  the  warrant :  Provided  always, 
that  the  time  during  which  such  person  shall 
be  a  prisoner  in  a  prison,  or  «hall  be  serving 
her  Majesty  as  a  soldier,  marine,  or  sailor,  or 
reside  as  an  in-pensioner  in  Greenwich  or 
Chelsea  Hospitals,  or  shall  be  confined  in  a 
lunatic  asylum,  or  house  duly  licensed  or  hos- 
pital registered  for  the  reception  of  lunatics,  or 
as  a  patient  in  a  hospital,  or  during  which  any 
such  person  shall  receive  relief  from  any  parish, 
or  shall  be  wholly  or  in  part  maintained  oy  any 
rate  or  subscription  raised  in  a  pairish  in  whicn 
such  person  does  not  reside,  not  being  a  bond 
fide  charitable  gift,  shall  for  all  purposes  be  ex- 
cluded in  the  computation  of  time  herein-before 
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mentioned*  and  that  the  removal  of  a  pauper 
lunatic  to  a  lunatic  asylum,  under  the  provi- 
sions of  any  act  relating  to  the  muntenance 
and  care  of  pauper  lunatics^  shall  not  be 
deemed  a  removal  within  the  meaning  of  this 
act :  Provided  always,  that  whenever  any  per- 
son shall  have  a  wife  or  children  having  no 
other  settlement  than  his  or  her  own  such  wife 
and  children  shall  be  removeable  whenever  he 
or  she  is  removeable^  and  shall  not  be  remove- 
able  when  he  or  she  is  not  removeable. 

2.  No  widow  liable  to  be  removed  for  twelve 
months  after  death  of  husband. — And  be  it 
enacted.  That  no  woman  residing  in  any  parish 
with  her  husband  at  the  time  of  his  death  shall 
be  removed,  nor  shall  any  warrant  be  granted 
&r  her  removal  from  such  parish,  for  twelve 
calendar  months  next  after  ms  death,  if  she  so 
long  continue  a  widow. 

3.  No  child  under  sixteen  years  of  age  Uahle 
to  be  removed, — ^And  be  it  enacted.  That  no 
cSiild  under  the  age  of  sixteen  yean,  whether 

.  Intimate  or  iU^timate,  residing  in  any  pariah 
with  his  or  her  father  or  mother,  stepfather  or 
stepmother,  or  reputed  father,  shall  be  re- 
moved, nor  shall  any  warrant  be  granted  for 
the  removal  of  such  child,  from  such  parish,  in 
any  case  where  such  father,  mother,  stepfather, 
stepmother,  or  reputed  father  may  not  lawfully 
be  removed  from  such  parish. 

4.  Sick  persons  not  liable  to  be  removed  ex- 
cept under  certain  drcwmstances, — And  be  it 
enacted.  That  no  warrant  shall  be  granted  for 
the  removal  of  any  person  becoming  chargeable 
in  respect  of  relief  made  necessary  by  sickness 
or  accident,  unless  the  justices  granting'  the 
warrant  shall  state  in  such  warrant  that  tl^v 
are  satisfied  that  the  sickness  or  accident  wiU 
produce  permanent  disability. 

5.  Settlement  not  to  be  gained  by  not  being 
removed, — Provided  always,  and  be  it  enacted. 
That  no  person  hereby  exempted  from  liability 
to  be  removed  shall  by  reason  of  such  exemp- 
tion acquire  any  settlement  in  anv  parish. 

6.  Penalty  on  persons  unlawfully  procurina 
removals  of  poor  persons, — And  be  it  enacted. 
That  if  any  officer  of  any  parish  or  union  do, 
contrary  to  law,  with  intent  to  cause  any  poor 
person  to  become  chargeable  to  any  parish  to 
which  such  person  was  not  then  chargeable, 
eonvey  any  poor  person  out  of  the  parish  for 
which  such  officer  acts,  or  cause  or  procure 
any  poor  person  to  be  so  conveyed,  or  give  di- 
rectly ormdirectlv  any  money,  relief.  Or  as- 
sistance, or  afford  or  procure  to  be  affbrded 
way  facility  for  such  conveyance,  or  make  any 
oner  or  promise  or  use  any  threat  to  faiduce 
any  poor  person  to  depart  from  such  parish, 
and  if,  in  consequence  of  such  conveyance  or 
departure,  any  poor  person  become  chaigeable 
to  any  parish  to  which  he  was  not  then  charge- 
able, such  officer,  on  conviction  thereof  before 
any  two  justices,  shall  forfeit  and  pay  for  every 
such  ofience  any  sum  not  exceeding  5/.  nor 
less  than  40f, 

7.  Delivery  of  paupers  under  orders  of  re- 
wopa/.— And  beit  enacted.  That  the  delivery  of 
any  pauper  under  any  warrant  of  removal  di- 
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rected  to  the  oveneers  of  any  pirisk  at  iht 
workhouse  of  such  parish,  or  of  any  niiiofi  t# 
which  such  parish  belongs  to  any  officer  of 
sudi  workhouse,  shall  be  deemed  the  deliTery 
of  such  pauper  to  the  overseers  of  such  pari^ 

8.  7%«  4  4-  5  IT.  4,  c.  76,  and  this  act  to  be 
eonstmed  as  one,— And  be  it  enacted,  "niat 
act  passed  in  the  fifth  year  of  the  reiffn  of  P 
William  the  Fourth,  lor  the  amendmf 
better  administration  of  the  laws  relatt^g  to 
the  poor  in  England  and  Wales,  and  all  acU  to 
amend  and  extend  the  same,  and  the  piaenl 
act,  except  so  far  as  the  provisions  of  any 
former  act  ahe  altered,  amended,  or  repeaka 
by  any  subsequent  act,  shall  be  construed  u 
one  act ;  and  all  penalties  and  forfeitures  im- 
posed under  this  act  shall  be  reoovenble  as 
penalties  and  forfeitures  under  the  asad  act  lor 
the  amendment  of  the  han  relating  to  the 
poor. 

9.  Act  limited  to  England,  —  And  be  il 
enacted,  That  this  act  ahall  extend  only  to 
England. 

10.  Act  may  be  amended,  ^rc.— And  be  it 
enacted.  That  this  act  may  be  anaended  or  re- 
pealed by  any  act  to  be 
of  parliament. 


THE  COMMON  LAW  COMMISSIONESS 
ON  COUNTY  COURTS. 


It  is  fit  that  our  readers,  who  are  geaeiali^ 
interested  in  everything  concerning  the  Snail 
Debt  Courts,  should  have  befiMW  them  tbs  Re- 
marks of  the  Common  Law  Coiniiimsiaaiti  on 
the  condition  of  the  old  County  Courts,  which 
are  now  to  be  superseded  under  the  new  act. 

The  commissioners  state  in  their  Repsrt 
that— 

"  The  County  Court,  once  an  effident  and 
important  court  for  the  administration  of  jus- 
tice, has  fallen  into  a  state  of  compaiatire 
inutility. 

*'  As  earty  at  least  as  the  reign  ci  King  fid- 
ward  the  First,  its  general  juriadxction  was  con- 
fined to  causes  of  action  below  40ts. ;  a  Ksuti- 
tion  which,  combined  with  the  chanppes  and 
de'erioration  which  have  taken  place  in  the 
value  of  money,  has  reduced  one  of  the  most 
ancient  courts  to  a  state  of  desuetude.  It  pos- 
sesses, indeed,  a  more  extensire  jurisdiction  in 
replevin  suits  and  in  suits  commenced  by  the 
special  writ  of  Justieies,  but  the  ordinary  prac- 
tice of  removing  replevin  suits  into  the  auperior 
courts,  and  the  power  which,  with  some  excep- 
tions, a  defendant  possesses  of  removini^  a  sait 
from  the  County  Court  without  giving  secnricy 
even  where  the  suit  is  commenced  by  justicies, 
have  rendered  this  additional  jurisdiction,  (with 
the  exception  to  which  we  shall  presendy  ad- 
vert,) little  more  than  nmniaaL 

''The  jurisdiction  which  was  fiorraetiy  exer- 
cised in  the  trying  of  real  actions  in  anils  ts> 
moved  from  the  Court  Baron»  aidioqgh  not 
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k  *way  by  any  8tatute,%iay  be  considered 
asobtiblete. 

"  The  limitation  of  jurisdiction  in  p<mit  of 
umflt.  Hie  annaal  cminge  of  the  officers  who 
fffulde  in  ^ese  courts,  the  want  of  competent 
J^'ww^^  lengthened  pleadings,  heavy  costs, 
umateesBeay  delay,  ana  a  vicious  system  of 
p^lttice,  attended  with  enormous  aouse  and 
Ojppttatken  committed  by  bailiffs  in  the  execu- 
t«*  6t  ptnceSs  by  improper  agents,  render 
the  conrts  ineiScient  for  the  administration  of 
JQMiee,  and  the  subject  of  general  complaint. 

Another  inconvenience  in  the  present 
ynstitatioii  of  this  court  consists  m  the 
diatance  to  which  parties  and  witnesses  arc 
frequently  obliged  to  travel  where  the  county 
ittore  and  the  court  is  heW  at  one  place  for 
tay  wfaofe  county.  In  order  to  illustrate  the 
ntorfwfii  atising  from  this  defect,  we  cannot 
do  better  than  refer  to  an  instance  stated  by 
M».  Gdl,  ckrk  of  the  peace  for  the  county  of 
9mex^  of  a  person  residing  at  a  distance  of  50 
imles  from  Chichester,  (the  place  of  holding 
we  County  Cdnrt,)  who,  being  summoned  to 
tttatpkcefor  an  unjust  debt  of  Ss.,  paid  the 
<fcfc*  and  costs,  rather  than  incur  the  trouble 
aAd  expense  of  resisting  the  action.  He  fur- 
ther  states,  that  the  inhabitants  of  the  populous 
town  of  Brighthelmstone  are  often  summoned 
to  Chicheater,  a  distance  of  forty  miles,  instead 
of  to  Lewes,  which  is  only  eight. 

•*  Many  of  those  gentlemen  who  fill  the  office 
of  under-sheriff  arc  undoubtedly  competent,  in 
pwnt  of  letfal  knowledge  and  experience,  to 
prwide  m  tee  sheriffs'  court,  but  each  of  them 
iMwaHy  remains  in  office  but  for  a  short  space, 
and  daring  that  period  his  attention  must  ne- 
cessarily be  engaged  by  many  other  important 
Official  avocations. 

*|It  appears  to  us  that  the  appointment  of  a 
pww>n  who  should  peraaancntly  discharge 
thcae  judicial  duties  would  be  a  very  important 
and  beneficial  change. 

•  The  evidence  snows  that  many  local  courts 
^easing  jurisdiction  to  an  unlimited  amount 

I  ftdlen  into  utter  decay  in  consequence  of 
the  want  of  competent  judges.  It  appears^  on 
th«  other  hand,  that  where  persons  oi  compe- 
teni  «kiB  have  presided  asjudges,  the  jurisoic- 
tSon  has  been  highly  beneficial  to  the  public. 

*  It  is  also  a  subject  of  complaint,  that  suits 
in  the  County  Courts  are  attended  with  un- 
necessary d^y  and  expense.  In  some 
counties  the  average  length  of  time  which  in- 
tarrenes  between  the  first  process  and  final 
jn^^ent  is  about  five  months,  and  the  average 
expense  of  recovering  a  debt  to  the  amount  of 
40s.  is  6/.  on  each  side,  and  the  costs  of  a  trial 
hjjusticies  amount  to  7^  or  8/.  on  each  side, 
exi5lusive  of  the  costs  of  witnesses. 
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SECOND  REPORT  OF  THE  COMMIS- 
SIONERS FOR  REVISING  AND  CON- 
SOLIDATING THE  CRIMINAL  LAW. 

*'  Wb,  your  Majesty's  commissioners,  ap- 
pointed by  your  Majesty's  commission  bearing 


date  the  2ted  day  of  PebmaTy,  in  the  eighth 
year  of  your  Majestjr's  reign,  in  presenting  our 
second  report  to  your  Majesty,  humbly  beg  to 
observe,  that  by  the  original  commission  issued 
by  bis  late  Majesty,  certain  commissioners 
therein  named  were  required  'to  digest  into 
one  statute  all  the  statutes  and  enactments 
touching  crimes,  and  the  trial  and  punishment 
thereof;  and  ^o  to  digest  into  one  other 
statute  all  the  provisions  of  the  common  or  un- 
written law  touching  the  same,  and  to  inquire 
and  report  how  far  it  may  be  expedient  to  com- 
bine both  these  statutes  into  one  body  of  the 
criminal  law,  repealing  all  other  statutory  pro- 
visions ;  or  how  far  it  may  be  expedient  to 
pass  into  a  law  the  first-mentioned  only  of  the 
said  statutes,  and  generally  to  inquire  and  re- 
port how  far  it  may  be  expedient  to  consolidate 
the  other  branches  of  the  existing  statute  law, 
or  any  of  them.'  The  former  commission  hav- 
ing expired  upon  the  demise  of  the  crown, 
your  Majesty  was  graciously  pleased  to  issue  a 
new  commission  in  the  same  terms  as  that  is- 
sued by  his  late  Majesty. 

"  Under  these  two  commissions  the  commis- 
sioners, having  considered  the  matters  referred 
to  them,  gave  their  opinion  in  favour  of  the 
utility  of  framing  a  digest  of  the  criminal  law, 
and  stated  various  arguments  in  support  of 
their  views  on  the  subject.  They  also  pre- 
sented a  complete  digest  of  the  criminal  law. 
In  framing  this  digest  the  commissioners,  in 
several  instances,  judged  it  expedient  not  to 
present  the  existing  provisions  of  the  law,  but 
certain  modifications  thereof,  of  which  they 
deemed  the  advantage  to  be  manifest.  And 
they,  moreover,  suggested  various  other  modi- 
fications of  the  existing  law,  which  they 
thought  were  proper  to  be  made,  but  which 
they  did  not  think  fit  to  introduce  into  their 
digest,  on  account  of  the  limited  nature  of  their 
authority. 

"Your  present  commissioners  have  pro- 
ceeded to  execute  the  enlarged  powers  of  the 
present  commission,  by  which  they  are  directed 
I  not  simply  to  digest  the  law  in  its  present  state, 
bnt  also,  m  consolidating  its  provisions,  to  put 
into  a  form  suitable  for  being  passed  by  the 
legislature  such  mo^fications  of  the  actual  law 
as  they  judge  expedient  to  submit  for  the  adop- 
tion of  parliament. 

"  They  entirely  agree  with  the  commissioners 
acting  under  the  preceding  commissions  in- 
their  opinion  regarding  the  importance  of  fram- 
ing a  digest  of  the  criminal  law.  The  pro- 
priety of  rendering  that  law  more  accessible  to- 
the  community,  they  think,  cannot  admit  of 
donbt.  An  ascertuned  text  will  also  afford 
more  easy  means  of  future  alteration,  whereby 
the  inconveniences  of  the  law  may  be  rectified,- 
and  it  may  be  adapted  to  meet  new  circum- 
stances and  exigences,  without  impairing  the 
uniformity  of  the  system.  As  to  which  point 
it  is  observable,  that  a  great  number  of  tbe  de- 
finitions and  punishments  of  ofiPences  has  been 
enacted  in  statutes  passed  at  different  periods, 
without  due  regard  to  the  general  principles  of 
'the  law,  or  the  consistency  of  particular  provi* 
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81008.  It  18  conceived,  also,  that  judicial  ma- 
gistrates will  be  greatly  assisted  by  having  an 
authentic  and  systematic  text  of  the  law  to 
which  they  can  refer,  though  in  the  application 
of  it  to  particular  cases,  considerable  scope 
must  always  remain  for  the  exercise  of  judg- 
ment and  explanatory  exposition,  (as  is  now  the 
case,)  by  those  intrusted  with  its  administra- 
tion, with  respect  to  the  mode  in  which 
future  additions  to  and  alterations  of  the  law 
may  be  made,  your  commissioners  concur  in 
opinion  with  the  preceding  commissioners,  that 
it  would  be  desirable  that  such  alterations  and 
additions  should  be  notified  to  the  public  by 
means  of  the  '  Gazette,'  or  some  other  official 
document,  and  that  at  the  end  of  some  fixed 
period,  e.  p.,  three  years,  they  should,  by  the 
authority  of  parliament,  be  embodied  in  the 
digest.  On  this  subject,  however,  and  that, 
generally,  of  the  utility  of  a  digest  of  the  crimi- 
nal law,  your  commissioners  beg  to  refer  more 
particularly  to  the  reports  of  the  preceding 
commissioners. 

"Your  commissioners  concur  in  general 
M^ith  the  modifications  of  the  existing  law 
adopted  or  suggested  by  the  preceding  com- 
missioners ;  they  think  also  that  some  further 
modifications  are  essential,  in  order  to  render 
the  criminal  law  of  the  country  suitable  to  the 
present  state  of  society,  and  conformable  to 
enlightened  .principles,  of  jurlsprudepee.  A 
simple  digest  of  the  actual  law,  without  any 
modification,  would,  they  apprehend,  exhibit 
many  imperfections,  which,  it  cannot  be 
doubted,  it  must  be  thought  highly  expedient 
to  remove. 

.  "Without  adverting  to  all  the  defects  in  va- 
rious branches  of  the  existing  law,  or  antici- 
pating at  length  what  will  be  more  particularly 
considered  in  the  course  of  this  report,  it  must 
surely  be  deemed  expedient  to  modify  several 
of  the  present  provisions  of  the  law  concerning 
accessories  after  the  fact, — the  justifications 
and  extenuations  of  homicide, —the  protection 
of  officers  of  law  whilst  engaged  in  the  execu- 
tion of  warrants  or  other  legal  process, — 
marital  coercion,  —  the  punishment  of  acci- 
dental injuries  without  reference  to  intention  or 
the  probable  consequences  of  actions, — that 
relic  of  barbarism,  the  law  of  mayhem,— be- 
Bides  several  other  existing  provisions,  of  which 
modifications  are  submitted  in  the  present 
report.  ,*^,, 

"  On  some  matters,  though  we  do  nipt  feel 
entire  confidence  in  our  recommendations,  we 
conceive  that  advantage  may  arise  from  sub- 
xmtting  enactmente  founded  on  our  opinons, 
the  rejection  of  which,  if  unapproved  of,  will 
not  be  attended  with  any  material  delay  or  in- 
convenience; and  the  task  of  reducing  into  a 
Statutory  form  the  will  of  the  legislature,  when 
it  IS  ascertained,  as  reffards  any  alterations, 
cannot  occupy  considerable  time.  Of  matters 
of  this  latter  description,  the  new  provisions 
submitted  by  your  commissioners  on  the  law 
regardmg  duels  are  oflfered  with  great  hesita- 
tion, not  so  much  on  account  of  doubts  enter- 
lamca  by  the  commissioners,  as  because  it  is  a 


subject  deeply  affecting  the  interests  of  society, 
and  upon  which  public  opinion  is  mncn 
divided. 

"As  the  modifications  of  the  existing  lanr 
proposed  by  the  former  and  your  present  com^ 
missioners  occasionally  affect  prindpjles  of  the 
deepest  importance  and  most  extensive  influ- 
ence, their  consideration  has  necessarily  occa- 
sioned much  research  and  coasultaliiMi,  and 
has  consumed  much  longer  time  than  if  the 
labours  of  your  commissioners  had  been  con- 
fined simply  to  forming  a  digest  of  ststates, 
the  principles  laid  down  in  text  witters  of 
authority,  and  the  decisions  applicable  to  tlie 
subjects  treated  of  in  the  present  report. 

"In  their  present  report,  your  commis- 
sioners humbly  submit  to  your  M^esty  the 
draft  of  a  bill,  framed  in  a  shape  to  be  passed 
by  the  legislature,  for  the  purpose  of  consoli- 
dating all  the  provisions  of  law  as  modified  by 
your  commissioners  regarding  the  general 
matters  treated  of  in  the  preliminary  clu^»ter  of 
the  schedule  to  that  bill,  and  the  definitioiis 
and  punishments  of  the  offence  of  homicide 
and  other  offences  against  the  poson.  To 
particular  articles  of  the  schedule  notes  are 
appended,  indicating  where  the  existing  law 
has  been  modified,  and  the  nature  of  the  par- 
ticular modification;  and  the  bill  and  schednle, 
without  notes,  are  again  given  in  the  Appendix. 
'Where  the  subjects  to  wmch  tbe  articles  relate 
have  been  discussed  by  the  previous  commis- 
sioners, references  have  been  given  to  the  re- 
ports in  which  those  discussions  are  contuned ; 
and  where  it  has  been  thought  necessary,  the 
sentiments  of  the  present  commissioners^  in 
reference  to  the  proposed  modifications,  have 
been  expressed. 

"Although  your  commissioners  have  lost 
no  time  in  submitting  this  portion  c^  their 
labours  to  your  Majesty,  and  have,  in  pursu- 
ance of  the  authority  under  which  they  act, 
framed  the  draft  of  the  bill  now  submitted  to 
your  Majesty,  they  submit  that  it  will  not  be 
expedient  to  pass  such  bill  into  a  law  before 
the  whole  digest  is  completed.  For  it  is  ob- 
vious that,  in  order  to  secure  entire  uniformity 
of  principle  and  arrangement,  it  is  very  expe- 
dient that  the  commissioners  should  have  ex- 
amined the  whole  subject,  as  well  the  pert 
relating  to  precedure  as  that  regarding  tbe  sid>- 
stantive  law.  Much  of  usefm  generalisation 
may  thus  also  be  effected,  tending  materially  to 
render  the  digest  more  accessible  and  intelli- 
gible. It  can  scarcely  fail  to  happen,  that  any 
one  chapter  of  the  digest  may  be  rendered 
more  precise  and  unobjectionable  in  every  re- 
spect after  the  commissioners  shall  have  dili- 
gently scrutinized  and  reduced  into  proper  ar- 
ticles all  the  other  chapters;  and  until  the 
views  of  the  commissioners,  with  reference  to 
the  mutual  dependency  of  die  several  cbaptets 
and  their  general  arrangement,  shall  be  foOy 
developed  bv  the  completion  of  ihit  work,  it  is 
very  probable  that  erroneous  judgments  nay 
be  formed  of  the  practical  operation  and  suffi- 
ciency of  detached  parts. 
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"DRAFT  OF  A  BILL, 

"INTITUTLED 

"  '  An  Act  for  Cfmtolidaiing  and  Amending  so 
much  of  the  Criminal  Law  as  relates  to  Inca- 
paeity  to  commit  Crimes,  Duress,  the  essen- 
tials of  a  Criminal  Injury,  Criminal  Agency 
and  Participation,  and  Homicide  and  other 
Offences  against  the  person,*  " 

"Be  it  enacted,  &c. 

''1.  That  the  schedule  to  this  act  annexed 
shall  be  deemed  and  taken  to  be  parcel  of  this 
act,  and  that  the  four  chapters  of  the  same, 
and  the  ten  sections  of  the  said  chapters,  and 
the  146  articles  of  the  ssdd  sections,  and  the 
headings  thereof  and  the  numbers  thereof,  re- 
spectively, shBll  be  deemed  and  taken  to  be 
enacted  bv  this  present  act,  as  if  each  and 
eveiyof  tne  said  chapters,  sections,  articles, 
headings,  and  numbers  had  been  expressly  and 
in  terms  herein  recited,  with  the  usual  words 
and  in  the  usual  forms  of  enactment,  or  decla- 
ration, or  proviso,  as  the  case  may  be ;  and 
that  from  the  passing  of  this  act  every  one 
Kuilty  of  any  offence  described  in,  or  defined 
by,  the  said  schedule,  shall  be  liable  to  such 
punishment  as  is  therein  appointed  in  respect 
of  such  offence. 

"  2.  That  after  the  passing  of  this  act,  the  rule 
of  law  whereby  a  married  woman  charged  with 
the  commission  of  any  crime  is,  in  case  her 
husband  be  present  at  the  time,  presumed  to 
have  acted  under  lus  coercion,  unless  it  appear 
that  she  did  not  so  act ;  and  all  rules  of  law 
contrary  to  the  provisions  of  chapter  1  of  the 
said  schedule  shall  be,  and  the  same  are  hereby 
repealed  and  annulled.* 

'*  3,  That  no  person  shall,  afler  the  passing 
of  this  act,  be  li2U>le  to  prosecution  by  any  in- 
dictment or  information  in  respect  of  any  of- 
fence against  the  person  not  included  in  the  said 
schedule. 

"4.  Provided  that  nothing  hereinbefore  con- 
tained shall  exempt  any  person  from  prosecu- 
tion by  indictment  or  information  in  respect  of 
any  offence  against  the  person  not  included  in 
the  said  schedule  in  any  case  where,  by  any  act 
or  acts  or  parliament,  persons  committing  such 
offence  are  made  specially  punishable  on  ac- 
count of  the  party  against  whom  or  the  place 
wherein  such  offence  is  committed.** 


**  •  Upon  the  subject  of  marital  coercion,  see 
the  note  to  article  9  of  section  1,  of  chapter  L 
of  the  schedule. 

"^  The  necessity  for  this  provision  as  an 
exception  to  section  3,  is  occasioned  by  the 
limited  nature  of  the  digest  now  submitted  to 
jouT  Majesty,  should  it  oe  proposed  to  pass  it 
into  a  law  before  the  completion  of  the  whole 
digest  of  crimes  and  punishments.  No  such 
clause  would  be  necessarv  if  the  whole  digest 
were  completed.  The  following  are  examples 
of  the  offences  to  which  the  above  provision  is 
intended  to  apply,  viz. :  treason  in  shooting  at 
the  queen,  the  offence  of  striking  a  judge  whilst 
in  the  execution  of  his  office,  &c-,  &c." 


"  5.  Provided  also  that  nothing  herein  con- 
tained shall  exempt  any  offender  from  any  pro- 
ceeding in  respect  of  any  offence  against  the 
person  in  which  any  magistrate  or  commie- 
sioner  is  or  shall  be  empowered  to  exercise  any 
summary  jurisdiction  without  trial  bv  jury. 

"  6.  Provided  also,  that  as  regards  any  of- 
fence against  the  person  perpetrated  before  the 
day  of  ,  1846,  and  also  as  re- 

gards any  offence  against  the  person  in  nart 
perpetrated  by  any  act  done  before  that  day, 
and  which  offence  shall  be  completed  or  con- 
summated on  or  after  that  day,  the  offender 
shall  be  punishable  as  if  this  act  had  not  been 
passed. 

"  7.  That  after  the  passing  of  this  act  every 
offence  in  repect  of  which  it  is  declared  by  the 
said  schedule  that  the  offender  shall  incur  the 
penalties  of  the  6th  or  any  higher  class,  shall 
De  tried  in  the  same  manner  and  be  subject  to 
all.the  same  rules  of  procedure  as  if  such  of- 
fence were  by  the  saia  schedule  declared  to  be 
felony ;  and  every  offence  in  respect  of  which 
it  is  aeclared  by  the  said  schedule  that  the  of- 
fender shall  incur  the  penalties  of  any  lower 
class,  shall  be  tried  in  the  same  manner  and  be 
subject  to  all  the  same  rules  of  procedure  as  if 
such  last-mentioned  offence  were  by  the  said 
schedule  declared  to  be  a  misdemeanor."^^ 


SELECTIONS  FROM  CORRBSPON- 
DENCE. 


BNFRANCHI8BMBNT  OF  COPYHOLDS. 

I  REJOICE  to  see  that  the  Copyhold  Com-r^ 
missioners  in  their  recent  report,  recommend 
the  compulsory  aboUtion  of  heiriots,  and  I  trust 
the  next  session  of  parliament  will  not  pass 
without  a  legislative  enactment  on  the  subject. 

Such  a  measure  will  be  one  step  more  in  the 
right  direction  towards  the  entire  abolition*  of 
copyhold  or  customary  tenure  in  the  kingdom. 

it  is  manifest  that  its  continuance  is  a  bar  to 
improvement,  for  who  will  build  on  copyhold 
land  to  be  subject  to  pay  fines  on  the  rack  rent 
of  the  houses  built  thereon  ? 

Seneschal. 

schoolmastbr8'  los8bs. 

According  to  the  French  code  of  laws,  if  the 
parent  of  a  child  neglect  to  pay  the  school- 
master for  his  education,  the  child,  in  consider- 
ation of  the  benefit  he  has  received,  is  bound 
within  a  limited  period  after  attaining  his  ma- 
jority,  to  pay  for  his  education. 

Might  not  such  a  principle  be  advantageously 


'* «  The  object  of  the  above  clause  is  to  make 
the  system  of  procedure  at  present  applicable 
to  felonies  and  misdemeanors,  applicable  to  the 
offences  contained  in  the  schedule,  accordinjf 
to  the  provisions  of  the  above  clause,  untu 
your  commissioners  shall  have  considered  the 
whole  subject  of  the  degrees  of  crimes  and 
triid  of  offenders." 
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adc^tad  in  Engknd  ?  The  Ion  wauuaiy  bcib- 
tained  by  the  mastere  oi  Bcademiea  by  the 
bankruptcy  or  inaolvency  of  the  pamta  is 
▼ery  considerable. 

A. 


SLIPS  OF  LAND  ON  ROADSIDE. 

In  reply  to  "R.  H.  R./'  pa^^  448,  Lc^ral 
Observer,  vol.  32,  I  wovdd  mention  that  the 
right  in  the  adjoining  landowner  to  the  ottrrow 
slips  of  land  lying  between  indosed  gnmnds 
and  a  pablic  road  accrue  by  virtue  of  the  com- 
mon law  of  presumption,  and  not  under  the 
statute  law.  The  leading  case,  it  is  appre- 
hended, is  Doe  dem,  Prmg  and  Roberts  v. 
Pwrsej/,  7  Bam.  &  Cress.  304,  and  Lord 
Tenterdcn,  in  Steek  v.  Priekett,  2  Starlde, 
463,  eicplains  the  reasons  which  support  the 
law  in  Doe  d.  Peartey, 

J.  P. 


ANALYTICAL  DIGEST  OF  CASES. 

RBPORTBD  IN  ALL  THB  COURTS. 

[Bbpore  resuming  the  regular  series  of 
points  decided  in  the  Common  Law  Courts,  it 
may  be  convenient  to  sdect  the  decisions  re- 
lating to  Railways,  which  interest  a  large  class 
of  readers. 

The  cases  in  the  common  law  courts  on  the 
construction  of  statutes  wiU  follow  next.] 

ACTION,  NOTICE  OP. 

See  Notice  of  Action. 


AWARD. 


See  Bridge,  2. 


BRIDGE. 

1.  Ferry, -^Ii^unetion. — Itsfie  on  interlocu- 
tory am>Ucation,'-A.,  being  seised  of  a  ferry 
over  the  river  Bure,  obtained  an  act  of  parlia- 
ment enabling  him  to  substitute  a  bridge  for 
the  ferry,  and  enacting  that  any  persons  who 
should  evade  the  tolls  by  conveying  passengers, 
&c.,  over  the  river  otherwise  than  by  the  bridge, 
should  subject  themselves  to  a  penalty  of  40s. 
for  every  such  offence,  to  be  recovered  in  a 
sumEoary  way  before  a  justice  of  the  peace*  and 
levied  by  distrese,  and  in  caae  of  insufficient 
distress,  a  power  was  given  of  committing  the 
offender ;  any  party  aggrieved  might  appeal  to 
the  <j|uart«r  sessions,  but  it  was  enacted,  that 
no  order  or  proceedings  under  the  act  should 
be  removed  by  certiorari,  or  any  other  suit  or 
process  to  any  court  of  record  at  Westminster. 
1  he  Yarmouth  and  Norwich  Raihvay  Company 
purchased  of  the  owner  of  the  ferry  a  piece  of 
iMd  for  a  terminus,  within  the  undoubted 
Uaiits  of  the  ferry,  and  a  clause  was  inserted  in 
then- act,  that  they  would  not  erect  abridge 
o^r  the  nver  Bure,  without  the  consent  of  the 
plamtiff  or  owner  for  the  time  being  of  the 


bridge;  and  tliit  tidlhing  therein  contained 
should  prejudice  or  aiSect  the  right  or  title  of 
the  plaintiff  to  the  bridge  or  ferry,  or  the  tdb 
payable  iu  leapect  thereof.  The  railwi^  com- 
pny,  upon  itie  opening  of  their  fiue,  dog  a 
eaMd  to  the  rivtir,  anC  by  mens  of  a  utaam 
boal^  conveyed  their  pasaetigeni,  Sse^  firam 
thefar  tenniaiM  t4>  a  part  of  Yaniioall&  mndi  he- 
low  the  site  of  AJe  bridge. 

On  a  motion  for  an  injunction  to  restniDifce 
railway  company— HeM,  that,  where  die  in- 
jury is  small,  ana  the  means  of  approximating 
very  nearly  to  the  amount  of  At  iirolnbfe 
damage  are  given,  and  where  there  i»  no  naseu* 
aUe  ground  for  apprehending  an  infringeuxent 
of  right  by  others,  the  court  will  not  piqudice 
the  le^  question  by  granting  an  mpmction, 
but  WiU  put  the  parties  on  certain  terms  untfi 
the  decision  of  the  legd  right. 

That  where  tte  court  is  not  dearly  mHAA 
with  respect  to  the  Isgsl  right,  it  wiH  begrndsd 
by  the  balance  of  inconvenience. 

That  irreparable  mischitf  or  eactrane  damage, 
which  cannot  afterwards  be  compensated,  or 
the  impossibffity  of  ascertaining  the  ynumOK 
amount  of  damage,  w3i  afford  sufficient  reaswM 
for  the  intetfierence  of  the  court. 

That  where  the  whole  question  is  fidly  he- 
fore  the  court  by  affidavits,  so  that  the  points  in 
dispute  are  sufficient  and  cRstinctiy  nieed, 
4he  court  will  direct  all  Issue  upon  ao  intetlo- 
cutory  application. 

That  where  the  only  remedy  given  by  an  act 
is  by  recovering  penalties  ded&in  dfiem,  in  z 
summary  way,  Uie  court  has  the  power  of  pro- 
tecting,  by  injunction,  the  rwht  of  the  person 
in  whose  iavour  such  remei^  is  given.  Cory 
V.  Yarmouth  and  Nonoieh  Rmhpay  Ompaay, 
3  Car.  &  (M.  524,  (per  V.  C.  W^rum.) 

Caeas  cited  in  the  jodgmeiii :  Baeoa  v,  Jeaet, 
4MyK&Cr.4S3;  Huney  ▼•  Field,  3  C,  3L, 
&  R.  432 ;  5  Tyrw.  855 ;  Ilarmer  r.  FhmB,  U 
Ves.  130. 

2.  Award.  —  Basement  fhr  temporary  pur- 
|)o«e».— The  plaintiffs  being  obhg^i,  in  order 
to  carry  out  the  purposes  of  dieir  act,  to  cnw 
the  defendants'  railway,  and  having,  under 
their  original  act,  only  a  power  to  cross  widt 
the  consent  of  the  defendants,  applied  to  par- 
liament for  another  act  to  enable  «iem  to  bdld 
a  bridge  over  the  defendants'  railway  wichoat 
such  consent.  The  second  act  gave  the  pfiun- 
tifis  power  to  bufld  such  a  bridge,  pnrided 
that  the  width  between  the  abutmenta  tiiereof 
should  not  be  less  than  26  feet,  measuring  tiie 
same  in  a  line  at  right  angies  to  the  dmnd- 
ants'  railway,  and  that  no  part  of  thft  under 
side  of  the  soffit  of  the  bndge  should  cone 
within  1 6  feet  of  the  surfeee  of  defendaiBis*  nS^ 
way;  and  provided  tiiat  such  bridge  sioQid  be 
constructed  of  such  materiah  and  in  such 
manner  as  shocdd  be  agreed  upon  betiweu  tiie 
plaintiA'  engineer  and  the  engineer  of  Ifte  de- 
fendanto'  railwmr;  and  in  case  the  ddundants^ 
engineer  should  not,  within  thrse  we^t*  iAer 
the  plaintiffs'  engineer  should  hanns  aubailtBd 
to  him  a  plMi^yf  the  pwipwed  biMge,  ^Hgmff 
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bis  asMDt  thereto,  then  U  should  be  nfemd  to 
the  sonreyor  of  bridgeg  for  the  county,  whose 
decision  should  he  binding  and  concInsiTe  on 
aUjMurties. 

The  defendants'  engineer  not  having  given 
his  assent  to  the  plan  submitted  by  the  plain- 
tiffs'  engineer  wittiin  three  weeks,  the  plaintiffs 
submitted  their  pkn  to  the  county  surveyor, 
wtio  made  his  award,  with  a  plan,  from  which 
it  appeared  that  the  abutments  of  the  proposed 
bridge  must  necessarily  rest  on  the  deienaants' 
land  on  each  side  of  their  rails. 

The  deCeadants  prevented  the  plaintiffs  from 
building  their  brioge  according  to  this  plan, 
whereupon  they  purchased  land  upon  which  to 
build  the  abutments,  and  submitted  a  new  plan 
to  the  defendants'  engineer.  No  notice  having 
been  taken  of  this  new  plan  the  plaintiffs  refer- 
red it  to  the  county  surveyor,  and  a  day  was 
fixed  for  proceeding  on  the  reference.  The  de- 
fiendaiits  did  not  attend  the  reference,  but  built 
up  walls  which  rendered  it  impossiUe  for  the 
pUiutiis  to  erect  their  bridge ;  whereupon  they 
filed  a  bill,  praying  an  ii^unction  which  would 
in  effect  be  mandatory,  and  compel  the  defend- 
amfta  to  pnil  d^wn  thor  walls,  and  withdraw  all 
obatmetions  to  the  plaintiffs  proceeding  in 
tiaeir  works. 

On  a  case  sent  for  their  opinion,  the  Court 
of  Exchequer  decided  as  follows : — 

1.  That  the  plaintiffs  had  no  right,  without 
the  consent  of  the  defendants,  to  construct  the 
badge  according  to  the  first  award  of  the 
county  sttTveyor.  2.  lliat,  as  he  had  no  power 
to  direct  a  bodge  to  be  built  upon  land  with- 
out the  consent  of  the  owner,  his  first  award 
WB%Bot  binding,  and  he  was  at  liberty  to  make 
aaother.  di.  That  the  abandonment  by  the 
f^aintifis  of  the  first  award  did  not  operate  as  a 
release  of  their  right  to  build  a  bridge  over  the 
railway.  4.  That  they  had  a  right  to  place 
temporary  scaffolding,  &c.,  on  the  land  of 
the  defeadants,  if  necessary  for  the  construction 
of  the  bridge. 

A  court  of  law  having  decided  the  legal  right 
in  favour  of  the  plaintin,  the  Vice-ClumoeUor 
accordingly  granted  the  injunction  sought  by 
tbe  bill,  with  a  proviso,  that  it  should  be  exer 
ciaed  bond  fide,  and  so  as  not  at  any  time  or  in 
any  manner  to  obstruct  or  interfere  with  the 
traffic  of  the  railway.  Tke  Great  Nifrth  of  Euff- 
Uutd,  ChFenceMidaaril^ffooljJwnetion  lUdhsay 
Compamf  v.  Clarence  Rmtway  CompoMy,  3  Gar. 

CALLS. 

1»  Notice  of  calls, — Promise  to  pay. — Joimt 
darks. — Qaalificaium  of  trustees. — By  on  act, 
(il  Geo.  4,  and  1  W.  4,  c.  Izix,  as.  1,  2, 3,)  cer- 
tain  trustees  were  created  for  the  purpose  of 
building  a  bridge. 

Section  5  qinlified  and  disqualified  certain 
peraeas  for  trustees,  and  imposed  a  penalty  on 
pwBons  doeted  or  appoinled  trustees  acting  as 
aneh  without  beiaff  qualified,  or  without  taking 
the  oath  pnacifltRd  by  section  6,  but  providsd 
dsat  ail  acts  of  penoas  actiag  as  traslees, 
though  not  duly  qaalifiBd  or  diaquafified,  pra^ 


vkms  to  their  being  conricted  of  the  offence, 
should  be  vidid. 

Section  6  gave  the  form  of  the  oath,  and 
enacted,  that  no  person  should  be  capable  of 
acting  as  a  trustee,  (except  in  administering 
the  oath,)  until  he  should  have  taken  and  sub- 
scribed it,  which  oath  it  should  be  lawful  for 
any  one  of  the  said  trustees  to  administer,  and 
which,  so  taken  and  subscribed  by  each  trus- 
tee, was  to  be  entered  in  the  book  of  their 
proceklings. 

Section  11  directed  the  trustees  to  keep  a 
book,  and  to  make  proper  entries  therein  of 
the  names  of  the  trustees  who  should  attend 
the  meetings,  andt>f  all  orders  and  proceedings 
relative  to  the  execution  of  the  act;  and  that 
the  chairman  of  every  meeting  should  subscribe 
his  name  at  the  end  of  the  proceedings  of  the 
said  trustees  at  such  meeting,  and  that  such 
book  should  be  admitted  in  evidence.  * 

Section  85  provided,  that  persons  who 
should  agree  to  give  or  lend  any  money  to- 
wards carrying  the  act  into  execution  should 
pay  the  same  to  the  treasurer  of  the  said  trus- 
tees, as  tiie  trustees  should  order  and  direct ; 
and  that  if  any  pereon  should  neglect  or  re- 
fuse to  pay,  the  trustees  might  sue  for  and  re- 
cover the  same  in  the  name  of  their  treasurer 
by  action  of  debt  or  on  the  case. 

Section  109  enacted,  that  in  all  cases  where 
it  might  be  necessary  for  the  trustees  to 
fpye  anv  notice  under  the  act,  such  notice 
should  oe  in  writing  or  print,  and  be  signed  by 
them  or  some  of  the  trustees,  or  li^  the  clerk 
or  clerks  for  the  time  being  to  the  said  trustees 
by  their  order. 

In  an  action  against  a  defendant,  who  had 
agreed  to  lend  the  trustees  25/.,  for  nonpay- 
ment of  calls — Held, 

1.  That  an  agreement  to  lend  the  25/.  might 
be  inferred  from  a  paper  signed  by  the  defend- 
ant, which  referred  to  an  engagement  to  sub- 
scribe a  certain  sum  therein  set  against  his 
name,  coupled  with  proof  of  payment  by  him 
of  an  earlier  call  corresponding  to  that  on  25/., 
and  of  his  taking  a  receipt  for  a  call  on  a  loan 
of  that  sum;  and  that  such  agreement  was  not 
within  section  4  of  the  Statute  of  Frauds, 
(29  Car.  2,  c.  4,)  though  a  prospectus  had  pre- 
viously issued  stating  that  tne  whole  sum 
would  not  be  (nor  was  it)  called  for  within  a 
year. 

2.  That  the  action  on  an  agreement  to  give 
or  lend  might  be  brought  either  in  debt  or 


3.  That  notice  of  a  call,  though  not  expressly 
required  by  the  statute,  was  necessary. 

4.  That  it  was  sufficient  to  allege  in  the  de- 
claration that  the  calls  were  made  by  order  of 
the  trustees,  and  that  defendant  had  the  notice 
of  the  cdls,  to  wit,  by  notice  in  writmg  signed 
by  the  clerks  to  the  trustees,  and  (at  all  events 
after  verdict)  without  stating  that  the  notice  was 
given  by  order  of  the  trustees. 

5.  That  an  order  by  the  trustees  to  pay  the 
call  into  a  certain  bank  to  the  account  of  the 
treasurer  to  the  trustees  was  sufficient. 

6.  That  a  notice  in  the  names  of  the  clerks; 
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but  signed  only  by  a  clerk  in  their  employ- 
ment, was  insufficient,  and  when  proved  to 
have  been  the  only  one  given  to  the  defendant, 
was  not  cured  by  his  subsequent  promise  to 
pav ;  but  where  not  proved  to  have  been  the 
only  one  given,  a  good  notice  might  be  inferred 
from  the  fact  of  such  promise  to  pay. 
^  7-  Semble,  Thai  signature  by  one  of  two 
jomt  clerks  in  the  name  of  both  would^  be  suf- 
ficient 

8.  That  the  acts  of  trustees  who  had  not 
duly  taken  the  oath  were  invalid. 

9.  But  that  it  was  sufficient  evidence  of  their 
having  been  sworn,  that  in  the  first  page  of  the 
book  of  proceedings,  the  Signatures  of  the 
trustees  were  subscribed  to  the  form  of  the 
oath  (which  had  been  copied  there  with  blanks 
for  the  names,)  and  that  in  the  proceedings  of 
the  meetings  entries  were  made  that  the  trus- 
tees whose  names  were  subscribed  to  the  oath 
were  sworn  at  such  meetings. 

10.  That  the  entries  in  the  book,  which  were 
made  ud  by  the  clerks  after  the  meeting,  and 
signed  by  the  chairman  of  the  meeting  subse- 
quently, were  good  evidence ;  but  that,  as  the 
statute  did  not  make  the  book  the  only  evi- 
dence, the  absence  of  an  entry  might  be  cured 
by  evidence  of  the  express  promise  to  pay. 
Miles  V.  Bough,  3  Car.  &  01.  668,  (Q.  B.) 

Cases  cited  in  the  judgment :  Southampton  Dock 
Company  r.  RichaiHis,2  Car.&  Ol.aiS;  1  M. 
&  G.  448 ;  Regina  v.  Mayor  of  Kvesbam,  8 
A.  &  E.  266. 


tive  meetings,  and  shall  be  allowed  to  be  read 
in  evidence  in  all  courts,  &c. :  Held,  that  die 
signature  of  the  minutes  of  a  previous  meeting 
by  the  chairman  at  the  subsequent  one,  in  the 
following  form :— "  Confirmed,  W.  G.,*'  W.  G. 
having  been  chainnan  of  the  previous  meeting, 
was  a  sufficient  compliance  with  the  act. 

Semble,  that  the  signature  of  the  pariia- 
menU^ry  deed  by  each  subscriber  does  not  re- 
quire a  separate  stamp.     West  of  Londom  BaO- 
way  Company  v.  Bernard,  3  Car.  &  OL  649, 
(Q.B.) 
Cases  cited  in  the  judgment:   London  Grand 
Janction  Kailvray  Company  v.  Freemaa,   i 
Car.  &  01.  468  ;  2  M.  &  G.  606  ;  Southampton 
Dock   Company  v.  Richards,  !e  Car.  &  OL 
215,    1  M.  &  G.  448 ;  Miles  r.  Bough,  S  Car. 
&  01. 663;  3Q.B.R.845. 


2.  Subscribers  and  proprietors. Signature 
of  book,— Stamp  of  parliamentary  deed.— By  sl 
railway  act,  (6  W.  4,  c.  luxix,)  it  is  provided, 
(sect.  129,)  that  all  persons  who  have  sub- 
scribed, or  who  shall  hereafter  subscribe  to  the 
undertaking,  shall  pay  such  sums  as  shall  from 
time  to  time  be  called  for,  and  that  in  case  of 
default,  it  shall  be  lawful  for  the  company  to 
sue  for  and  to  recover  the  same.  Section  130 
empowers  the  directors  to  make  calls  from  the 
8ub8cri1»ers  to  and  proprietors  of  the  undertak- 
ing for  the  time  being,  and  if  any  owner  or 
propnetor  shall  neglect  to  pay  his  rateable  pro- 
portion, it  shall  be  lawful  for  the  company  to 
sue  for  and  recover  the  same.  Section  125 
provides  that  the  company  shall  from  time  to 
time  enter  in  a  book  the  names,  &c.,  of  the 
several  persons  who  shall  be  or  become  entitled 
to  shares  in  the  undertaking,  and  shall  deliver 
a  certificate  thereof  to  every  such  proprietor  on 
demand,  which  shall  be  evidence  of  his  title  to 
the  shares. 

A  defendant  had  subscribed  the  parlia- 
mentary  contract,  but  was  not  registered  in 
the  book  as  a  proprietor :  Held,  that  the  words 

subscriber"  and  "proprietor"  are  synony- 
mous in  the  act,  and  therefore,  that  the  defend- 
ant was  liable  as  a  subscriber  in  an  action 
brought  against  him  under  section  129,  for 
calls  made  on  the  proprietors  of  the  under- 
taking. 

f>,o^''°."  118  enacts,  that  the  proceedings  of 

ahniflT^^'^^*^  ^  ^°^«^  »^  abookfand 
ehall  be  signed  by  the  chairman  of  such  respec- 


3.  Transfer  of  shares. — By  a  railway  act, 
{6  &7  W.  4,  c.  xxxvii,  s.  95,)  the  conoipanTare 
empowered  to  sue  subscribers  for  calls,  ana  tbe 
directors  are  authorized  from  time  to  time  to 
make  calls  of  money  from  the  subscribers  Uv 
and  proprietors  of,  the  undertaking  far  the 
time  being;  and  "if  any  owner  or  proprietor 
for  the  time  being  of  any  such  share  Bkall  De- 
lect or  refuse  to  pay  such  his  rateable  propor- 
tion,  together  with  interest,  if  any,  it  shall  be 
lawful  for  the  company  to  recover  the  same  by 
action  of  debt,  &c.,  or  the  directors  may  declare 
his  shares  to  be  forfeited,  and  to  order  Uiem  to 
be  sold."  And  "that,  in  any  action  to  be 
brought  by  the  company  against  any  proprietor 
for  the  time  being  of  any  share,  to  recover  any 
money  due  in  respect  of  any  call,  it  shall  be 
suficient  for  the  company  to  declare  and  aEege, 
that  the  defendant,  being  a  proprietor  of  a  shaie 
in  the  undertaking,  is  indebtea  to  the  company 
in  such  stun  of  money  as  the  ealU  in  arrear 
amount  to,  for  a  call,  or  so  many  calls,  of  such 
sums  of  money  upon  a  share  belonging  to  the 
defendant,  whereby  an  action  hath  aocmed  to 
the  company  by  virtue  of  this  act,  without  8st> 
ting  forth  the  special  matter ;  and  on  the  trial 
of  such  action  it  shall  only  be  necessary  to 
prove  that  the  defendant,  at  the  time  of  m^shag 
such  respective  calls,  was  a  proprietor  of  a 
share  in  the  undertaking,'*  &c.  The  act  enables 
proprietors  to  sell  and  dispose  of  didr  shares, 
subject  to  certain  rules  and  conditions,  and 
provides,  that  "  on  every  sale,  the  conveyance 
(being  executed  by  the  seller  and  pnrcnaser) 
shall  be  kept  by  the  company,  who  shall  enter 
in  some  book  a  memorial  of  such  transfer  and 
sale,  and  indorse  the  entry  of  such  memorial 
on  the  deed  of  sale  or  transfer ;  and  that,  until 
such  memorial  has  been  made  and  entered,  the 
seller  shall  remain  liable  for  all  future  calls,  and 
the  purchaser  shall  have  no  part  or  shaie  in 
the  profits  of  the  undertaking,  nor  any  interest 
in  respect  of  such  share  paid  to  him,  or  any 
vote  in  respect  thereof  as  a  proprietor;  and 
"that  no  person  or  corporation  shall  aril  or 
transfer  any  share  upon  which  any  call  has 
been  made,  after  the  day  appointea  for  pay* 
ment,  unless  at  the  time  of  such  sale  or  trans- 
fer he  or  they  have  paid  the  fiill  sum  of  money 
called  for  in  respect  of  such  share.** 
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In  an  action  for  a  call,  the  declaration  stated 
that  the  defendant,  before  the  commencement 
of  tbe  suit,  to  wit,  on  the  6th  March,  1838, 
being  the  proprietor  of  50  sliares  in  the  under- 
taking, be  was  indebted  to  tbe  company  in  Si50/., 
for  a  call  of  5/.  upon  each  share ;  whereby, 
and  by  reason  of  the  said  sum  of  260/.  being 
and  remaininff  wholly  unpaid,  the  defendant 
still  is  indebted  Xo  the  plaintiffs  in  the  same,  and 
an  action  hath  accrued,  &c. 

Tbe  defendant  pleaded,  that  although,  on  the 
6th  of  March  he  was  the  proprietor  of  the 
shares,  after  the  making  of  the  call  and  b^ore 
the  seme  was  payable,  he  duly  transferred  all 
bis  shares  in  the  undertaking  to  one  Thonmson, 
that  Thompson  accepted  the  transfer,  and^that 
the  conveyance  was  delivered  to,  and  entered 
and  memorialised  by  the  company,  before  the 
call  was  payable,  whereby  the  defendant  ceased 
to  be  the  proprietor  of  the  shares,  and  to  be 
liable  to  the  said  call:  Held,  reversing  the 
judgment  of  the  court  of  C.  P.,  that  the  decla- 
ration was  suffcient  upon  genend  demurrer; 
and  that  the  plea  was  bad,  as  an  argumentative 
denial  of  the  debt.  Aylesbury  Railway  Com- 
pany T«  Mount,  7  M.  &  G.  898. 

CARRIER. 

1.  Charge  for  delivery  of  goods.'-Uhe  origi- 
nal bin  was  filed  in  June,  1843,  and  plaintifis 
thereupon  gave  a  notice  of  motion,  supported 
by  affidavits,  for  an  injunction  to  restrain  the 
defendants  from  making  certain  charges  as 
carriers  by  railway,  which  the  plaintiffs  con- 
sidered to  be  illegal.  On  the  1st  of  July,  de- 
fendants applied  for  time  to  answer  the  affida- 
vits, and  on  the  15th  their  affidavits  were  filed. 
On  the  6th  of  September  and  23rd  of  Novem- 
ber, plaintiffs  filed  further  affidavito,  and  on  the 
19th  of  December,  affidavits  were  filed  by  the 
defendants  in  replv.  On  the  29th  of  January, 
^ntiffs  opened  their  case,  and  on  the  29ih  of 
M^,  applied  for  a  day  to  reserve  the  argument, 
and  the  2l8t  was  fixed.  A  supplemental  bill 
was  filed  on  the  let  of  June,  and  on  the  29th 
the  hearing  was  resumed,  and  the  application 
was  refited  by  the  Vice-Chancellor  of  England, 
on  the  ground  of  delay,  with  costs.  The  Lord 
Chancellor,  on  appeal,  affirmed  the  judt^ent 
of  the  Vice-ChanceUor,  with  costs. 

When  a  party  files  a  bill,  praying  an  injunc- 
tion, and  afterwards  moves,  on  affidavit,  for  an 
immediate  injunction  :  Held,  that  that  can  only 
•be  granted  on  the  ground,  that  to  wait  for  the 
decree  would  be  productive  of  great  or  un- 
l^nown  mischief  to  the  plaintiffs. 

Where  a  plaintiff  does  not  press  on  his  appli- 
cation, the  court  will  draw  the  conclusion,  tnat 
it  is  not  of  an  urgent  nature. 

Where  an  option  is  given  to  a  party  sending 
packages  containing  small  parcels,  to  pay  ac- 
cording to  an  average,  or  to  pay  for  the  parcels 
separately,  if  the  principle  of  an  average  be 
^gal,  ana  the  amount  of  it  reasonable,  although 
the  alternative  requiring  the  party  to  pay  &r 
the  separate  parcels  may  be  per  se  illegal,  that 
will  not  render  the  demand  to  pay  according  to 
average  illegal;  and  the  court  will  not  grant 


an  injunction  untO  the  illegality  be  established 
at  law. 

Whether  defendants,  being  carriers  only  to 
Birmingham,  can  legally  make  the  same  charge 
to  i4.  for  the  delivery  of  goods  at  Birmingham 
as  they  make  to  B.  for  delivery  of  goods  at 
Worcester,  B,  agreeing  to  give  the  company 
their  whole  custom,  and  agreeing  to  pay  on 
certain  articles  an  increased  price. — Quare? 
Pickford  v.  Grand  Junction  Railway  Company, 
3  Car.  &  Ol.  638,  (per  Lord  Chancellor.) 

Cases  cited  in  the  judgment:  Parker  t.  Great 
Western  Railway  Company,  3  Cor.  &  01. 563 ; 
Semple  ▼.  London  and-  Birmingham  Railway 
Company,  1  Car.  &  01.  1?0. 

2.  Reasonable  charges.'-By  a  railway  act, 
5  &  6  W.  4,  c.  cvii.,  s.  163,  it  is  enacted,  that 
all  persons  shall  have  free  liberty  to  pass  along 
ana  use  the  railMray  with  carriages  upon  pay- 
ment of  certain  rates  and  tolls.  By  s.  166,  the 
company  are  empowered  to  provide  locomotive 
and  other  propdMng  power,  and  to  charge  for 
the  use  thereof  certain  additional  rates.  Sect. 
167,  authorises  the  company  to  carry  and  con- 
vey on  the  railway,  passengers,  cattle,  and 
goods,  and  to  make  reasonable  charges  for  such 
conveyance,  in  addition  to  the  rates  or  tolls  by 
the  act  authorised.  Sect.  174,  empowers  them 
from  time  to  time  to  reduce  any  of  the  said 
rates  or  toUs,  and  again  to  raise  them,  so  as 
Act  to  exceed  the  ameiint  authorised  by  the 
act;  and  sect.  175  provides,  that  tbe  aforesaid 
rates  and  tolls  shall  at  all  times  be  charged 
equally  and  after  the  same  rate  per  ton  per 
mile  throughout  the  whole  of  the  railway,  in 
respect  of  the  same  description  of  articles,  mat- 
ters, or  things ;  and  that  no  reduction  or  ad- 
vance in  the  said  rates  or  tolls  shall,  either 
directly  or  indirectly,  be  made  partially,  or  in 
favour  of  or  against  any  particular  person  or 
company,  or  be  confined  to  any  particular  part 
of  the  railway,  but  shall  extena  to  the  whole  of 
the  railway,  and  to  all  persons  whomsoever 
using  the  same  or  carrying  the  same  descrip- 
tion of  articles,  &c.  thereon.  By  a  subsequent 
act,  2  Vict.  c.  xxni,  a  similar  provision  is  made 
for  charges  by  the  said  acts  authorised  to  be 
made  for  the  carriage  of  passengers,  goods,  &c., 
to  be  conveyed  by  the  company,  or  for  power 
and  carriages  supplied  by  them. 

The  company  acted  themselves  as  carriers, 
charging  the  public  at  the  rates  specified  in 
their  printed  oills  for  carriage,  including  the 
collection,  weighing,  loading,  unloading,  and 
delivery  of  the  goods.  They  also  carried  goods 
for  other  carriers,  allowing  them  a  certain  de- 
duction for  tbe  trouble  of  collecting,  &c.,  which 
was  performed  by  the  carriers.  In  their  deal- 
ings with  a  particular  carrier,  they  refused  to 
make  such  allowance,  but  were  willing  to  per- 
form for  him  all  the  things  which  formed  the 
consideration  for  that  allowance,  and  which,  in 
fact,  he  performed  for  himself. 

Held,  that  the  company  were  not  justified  in 
withholding  the  allowance  from  such  carrier, 
and  therefore,  tiiat  the  charges  to  him  were  not 
equal  or  reasonable. 
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The  cpaapany  laadb  the  foUomng  diatiiicfioii 

as  to  charges  toF  carriages,  in  their  dealingi 
witk  the  public  and  irath  eanien.  in  the  case 
of  tbe  poUiCy  if  there  were  leveBd  packages 
from  one  consifliior  to  several  ooBsigiiees,  or 
vice  versd,  the  charge  was  made  i^^on  the  ag- 
gregate weight :  in  the  case  of  camera,  if  there 
were  several  packages  consigned  bf  or  to  dif- 
llHrent  individiials,  the  charge  was  upon  the 
eeparate  weight  of  each  package,  nnkss  it  was 
known  that  more  than  one  package  belonged 
to  the  same  sender,  or  was  going  to  the  same 
consignee,  in  which  case  they  were  charged  on 
the  aggregate  weight.  In  all  cases  of  carriers, 
the  company  dedt  with  and  recognised  the 
carrier  only  as  their  consignor  or  consignee  of 
the  goods. 

Held,  that  the^  were  bound  to  treat  them  so 
for  all  purposes,  including  the  mode  of  charg- 
ing in  the  aggregate,  and  had  no  right  to  make 
a  distinction  iti  that  respect  between  them  and 
individuals. 

HMy  also,  that  the  extra  charges  which  were 
paid  by  the  plaintiff  in  both  instances  might  be 
recovered  back  in  an  action  for  money  had  and 
received,  being  payments  not  made  voluntarOy, 
but  in  order  to  induce  the  company  to  do  that 
which  they  were  bound  to  do  without  them. 

Such  acts  of  parliament  are  to  be  construed 
strictly  against  the  parties  obtaining  them,  and 
liberally  in  favour  of  the  public.  Parker  v. 
Great  fVestem  Railway  Company,  3  Car.  &  OL 
563,  (C.P.perTindal,C.J.) 

Cases  cited  in  the  judgment:  PicVford  v.  Grand 
Junction   Railiray   Company,  3  Car.  &   Ol. 

193 ;  10  M.  &  W.  399 ;  r.  Piggott,  in 

Cartwright  v.  Rowley,  f  Eap.  793, 


mmCE  OF  CALIA. 


SeeCsIb^l. 


PURCUA8S. 


See  Bridge,  1. 
See  Road, 


FERKY.. 


FOOTPATH. 


INJUNCTION. 


^    See  Bridge,  1. 

NOTICE  OF  ACTION. 

By  the  London  and  Brighton  Railway  Com- 
pany's Act,  (7  W.  4,  and  1  Vict,  c.  oxix,)  the 
companjr  were  empowered  to  make  and  main- 
tain a  railway :  all  persons  were  to  have  the 
liberty  to  use  the  same,  with  carriages  properly 
constructed,  upon  payment  of  tolls ;  and  the 
company  were  empowered  to  provide  locomo- 
tive engmes  and  carriages  for  the  conveyance  of 
goods  and  passengers.  It  was  ^so  enacted, 
that  no  action  should  be  brought  against  any 
person  for  anything  done  or  omitted  to  be 
done  in  pursuance  of  the  act,  without  twenty 
days'  notice.  Held,  that  the  company  were 
not  entitled  to  notice,  where  an  action  was 
brought  against  them  for  negligence  in  carry- 
ing a  passenger,  as  they  were  sued  merely  as 
carriers,  and  not  for  anything  done  or  omitted 
under  the  act.  Carpue  y.  Landm  amd  Brighton 
Raiiway  Company,  1  D.  &  M.  606. 

Cm  cited  in  the  jadgment :  Patraer  ▼.  Grand 
Junction  Railwray  Comi»My,  4  If.  Ac  W.  749. 


TOfe.— A  railway  act  gave   the 
power  to  agree  irith  the  owners  of  land 
diey    were   empowered  to  take  for  tiie  par- 
poses  of  tiie  railway,  for  the  absohifee  jpoffchaee 
of  their  interest  therein ;  and  providea,  thaft  if 
any  difference  should  arise  between  iheaB  as  to 
tibe  value  of  the  lands,  or  the  compensation  to 
be  made  in  respect  of  them,  or  if  reasmi  ef 
absence  the  owner  should  be  fueveiiled  frott 
treating,  or  if  he  should  €ul  to  disdoee  or 
prove  his  title  to  the  lands,  &c.,  the  amo>oBl  of 
compensation  should  be  settied  by  m  jury  in 
the  manner  mentioned  in  the  net.    Another 
clause  provided,  that  if  the  owner  of  any  lands, 
on  tender  of  the  purchase  money  or  conpeosa- 
taon,  should  be  pavable  to  the  eatisfiietioa  of 
jAm  company,  or  ii  he  should  be  gone  oat  of 
the  kingdom,  or  could  not  be  founa»  or  ehoold 
refuse  to  convey,  it  shoald  lxi4awfid  for  the 
company  to  deposit  the  purchase  money  or 
compensation  papble  in  respect  of  such  lands 
in  the  Bank  of  England,  m  the  name  of  ds 
Accountant-General,  and  thereupon  all  the  in- 
terest in  such  lands,  in  respect  whereof  such 
purchase  money  or  compensation  siiould  have 
been  so  deposited,  should  vest  sdwoloteff  in 
the  company :  Held,  that  this  latter  dause  ap- 
plied prospectively  to  the  period  o/ter  the  pm^ 
chase  money  was  agreed  upon,  or  the  amount 
of  compensaition  was  settled  by  the  jury ;  and 
therefore  that  the  company  could  not  imme£^ 
ately  upon  the  finding  of  the  jury,  pay  the 
amount  awarded  by  them  into  the  tioxat  of 
Chancery,  and  take  possession  of  the  land,  but 
must  first  call  upon  the  owner  to  make  out  a 
titie  to  their  satisfaction,  aldKyogh  before  the 
assessment  by  the  jury  he  had  failed  to  disciose 
or  prove  his  title.    Doe  d.  Hviekinsom  v.  Usa- 
ehester.  Bury,  and  Rossendale  Railway,  14  If.  k 
W.  68r. 


ROAD. 

Conoenienee  ofpabUc. — Bed  cf  rottd  does  otd 
mclttdefootpaik.'-By  a  railway  net,  (6  &  7  W. 
4,  c.  czl.  s.  94,)  a  company  were  einpoweied 
generally  to  divert,  raise,  siidc,  or  deepen  aay 
roads,  in  order  to  carry  the  same  over,  under, 
or  b^  the  side  of  the  railway,  snbject  to  (he 
provisions  and  restrictions  of  the  said  aet.  Hj 
another  act,  (7  W.  4,  and  1  Vict.  c.  xziv,)  en- 
abling them  to  v»ry  their  line,  they  were  antfw- 
rised  (s.  38)  to  cairy  the  line  of  railway  acfosi 
a  certain  turnpike  road,  by  means  of  a  brid^ 
of  the  width  of  30  feet  at  the  least,  «id  for  tiiat 
purpose  to  lower  the  then  present  bed  of  the 
road,  provided  that,  in  case  it  should  be  expe- 
dient to  lower  the  surface  of  the  road  for  the 
purposes  aforesaid,  then  ttshoidd  not  be  fanrfid 
for  the  company  to  lower  or  slter  the  prcsnit 
bed  of  the  road,  unless  the  aame  sliooM  be 
lowered  on  both  sides  of  snch  bridge  ao  as  to 
leave  a  certain  inclination ;  and  that  the  com- 
pany should  make  all  new  fences,  ftc.,  and  r^ 
lay  and  vefbrm  the  road. 
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The  company  made  a  Bridge  30  feet  wide, 
over  a  turopike  road  42  feet  wide,  consisting 
of  30  feet  carriage  way  and  two  footways  of 
6  feet  each.  They  lowered  the  carriage  way  of 
the  road,  hut  left  the  footways  at  their  original 
Icvca. 

On  the  trial  of  certain  traverses  to  a  return 
to  a  mandamus  which  had  issued  to  the  com- 
pany to  reform  the  road,  and  to  lower  it  the 
whole  width  of  42  feet,  the  jury  found — 1.  That 
the  company  had  not  so  lowered  the  road. 
2.  That  they  had  refonned  the  road  in  compli- 
ance with  the  act.  3.  'Riat  the  road  so  made 
by  the  company  was  more  commodious  to  the 
public  than  if  the  whole  road  had  been  lowered 
to  the  full  width  of  42  feet. 

The  Court  of  Queen's  Bench  held,  that  the 
word  "road ''  meant  the  whole  road,  including 
footpaths;  and  therefore,  that  the  company 
had  not  reformed  the  road  as  required  by  the 
act ;  and  that  the  finding  of  the  jury  upon  the 
last  issue,  as  to  its  being  more  commodious, 
was  not  sufiicient  to  dispense  with  a  compliance 
with  the  language  and  meaning  of  the  act. 

On  judgment  that  a  peremptory  mandamus, 
non  obstante  veredicto,  should  issue,  and  the 
prosecutors  recover  their  costs.  Held,  by  the 
Court  of  Exchequer  Chamber,  that  it  Avas  not  a 
good  return  to, the  mandamus,  that  the  car- 
riage road  and  footpath  as  they  now  exist  are 
more  commodious  and  convenient  to  the  pub- 
lic, &c.,  than  if  lowered  as  required  by  the  writ. 
But  held,  (reversing  the  judgment  of  the  Court 
of  Queen's  Bench,)  that,  by  the  words  in  the 
88th  section,  ''bed  of  the  said  turnpike  road," 
the  act  intended  that  the  carriage  road  only 
should  bel  owered ;  and  that  the  full  breadth  of 
the  former  carriage  road  was  not  intended  to 
be  preserved  under  the  bridge,  but  only  as  to 
the  part  of  the  road  lowered  as  it  deseeads  to 
the  bridge  on  one  side  and  ascends  from  it  on 
the  other.  Manchester  and  Leeds  Railway 
Company  v.  The  Queen,  3  Car,  &  Ql.  633. 
(Exchequer  Chamber.) 


See  Calls,  2. 


See  Purchase. 
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TOLLS. 

Coals,— Construction  of  ambiguous  enactments. 
— In  railway  acts,  any  ambiguities  in  a  clause 
imponng  tolls  or  duties,  is  to  be  construed 
a^rainat  the  company,  and  in  favour  of  the 
public. 

By  arailway  act,  (1  &  2  G.  4,  c.  xliv.  s.  62,) 
SL  company  thereby  incorporated,  (the  Stockton 
aixd  Dadington  Railway  Company,)  were  em- 
powered to  demand  for  articles  convevcd  by 
their  railway—"  For  aU  coal,  &c.,  such  sum 
stB  the  company  shall  appoint,  not  exceeding 
^d.  per  ton  per  mile."  "For  all,  &c.  articles 
iior  which  a  tonnage  is  hereinbefore  directed  to 
l>e  paid,  which  shall  pass  the  incHned  planes 
-upon  the  said  railway,  such  sum  as  the  com- 
pany shall  appoint,  not  exceeding  Iff.  per  ton." 
•*  And  for  all  coal  which  shall  be  shipped  in  the 


port  of  StocHon-^upon-Tees  aforesaid,  (the  only 
previous  mention  of  the  port  being  in  sect.  1, 
where  it  is  described  as  the  port  and  town  of 
Stockton  tiponTees,)for  the  purpose  of  exporter 
turn,  not  exceeding  one  halfpenny  per  ton  per 
mile." 

Under  the  authority  of  a  subsequent  act, 
(9  G.  4,  c.  hd,)  another  railway  company  (the 
Clarence  Railway  Company)  constructed  a  rail- 
way frojn  a  place  on  the  river  Tew  called  Port 
Clarence,  communicating  with  the  Stockton 
and  Darlington  Railway,  at  a  place  called  Sim 
Pasture, 

Held,  that  the  coal  shipped  for  London  was 
chargeable  only  with  the  duty  of  one  halfpenny 
per  ton  per  mile,  as  being  coal  "  shipped  for 
the  purpose  of  exportation." 

Held,  also,  that  coal  shipped  for  exportation 
was  liable  to  the  inclined  plane  charge. 

Held,  also,  that  Port  Clarence  and  Middles^ 
brough,  both  ports  in  the  river  Tees,  and  with- 
in the  legal  limits  of  the  port  of  Stochton-upon- 
Tees,  were  for  this  purpose  within  the  port  cf 
Stockton-upon-Tees.  Stockton  and  Darlington 
Railway  Company  v.  Barrett,  7  M.  &  G.  870. 

Cases  cited  in  tbe  judgment :  Hull  Dock  Cooi- 
pany  v.  Browne,  2  B.  &  Ad.  58  ;  Gildart  ▼. 
Gladstone,  11  East,  675. 

TRANSFER  OP  BHASB8. 

See  Calls,  3. 

TRB8PABS. 

Crossing  railway.  —  Compensation. — A  rail- 
way act  (6  &  7  William  4,  c.  cvi.  s.  28), 
empowers  "the  owners  and  occupiers  of 
lands,  through  or  upon  which  the  railway 
or  other  works  are  intended  to  be  made,  to 
agree  to  accept  satisfaction  or  recompense  for 
the  value  of  such  lands,  and  also  compen- 
sation for  any  damage,  by  them  sustained  by 
reason  of  the  severing  or  dividing  of  such 
lands,  and  for  anv  damage,  loss,  or  incon- 
venience sustained  by  them  by  reason  of 
the  taking  thereof,  «c. ;  and  m  case  the 
company  and  such  parties  shall  not  agree  «s 
to  the  amount  of  compensation,  &c.,  the  same 
shall  be  ascertained  by  the  verdict  of  the  jury 
(if  required)  as  thereinafter  directed."  Sect.  29, 
"  for  settling  all  differences  between  the  com- 
pany and  the  owners  and  occupiers  of  any  land 
taken  or  damaged,  or  injuriously  affected  by 
the  execution  of  any  of  the  powers  granted  by 
the  act,"  provides  for  the  summoning  of  a 
jury  by  the  sheriff*,  to  inqmre  of,  assess,  and 
give  a  verdict  for  the  money  to  be  paid  for  the 
purchase  of  such  land,  or  by  way  of  compen- 
sation {inter  alia)  for  or  by  reason  of  the  se- 
vering and  dividing  the  same  from  other  lands. 
Section  31  directs,  that  such  verdicts  and  the 
judgments  thereon,  being  first  signed  by  the 
person  presiding,  shall  be  deposited  with,  and 
kept  by  the  clerk  of  the  peace  for  the  county, 
among  the  records  of  the  quarter  sessions,  and 
sfaril  be  deemed  records  to  all  intents  and  pur- 
poses,  and  that  such  records  and  true  copies  of 
them  shall  be  evidence.  Sect.  1 1 1  enacts,  tbat 
in  every  case  in  which  the  owners,  &c.  of  any 
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lands  shall,  in  their  arraimeineDts  with  the 
company,  have  agreed  to  receive  compensation 
for  gates,  &c.,  or  passages,  instead  of  the  same 
being  erected  by  the  company  for  the  purpose 
of  facilitating  the  passage  to  and  from  either 
side  of  the  lands  severed  or  divided  by  the  said 
railway,  it  shall  be  lawful  for  such  owners,  &c , 
to  pass  or  cross  the  railway  from  one  put  to  the 
other  of  the  lands  so  severed  ana  divided, 
otherwise  than  by  a  bridge,  &c.,  to  be  erected 
at  the  charge  of  such  owners.  Sec.  2 19  autho- 
rises the  owners,  &c.,  of  lands  through  which 
the'  railway  shall  be  made,  (except  in  cases 
where  the  company  shall  have  made  proper 
communication,)  to  pass  and  repass  directly 
over  the  part  of  the  railway  made  upon  their 
lands,  for  the  purpose  of  occupying  them; 
which  right,  by  section  217,  is  to  cease  as  soon 
as  the  company  shall  have  constructed  proper 
bridges,  &c. 

An  owner  of  land  severed  by  the  railway 
claimed  compensation  from  the  company ;  the 
question  was  submitted  to  a  jury,  who  awarded 
to  him  compensation,  on  the  footing  that  there 
was  to  be  a  total  separation  of  his  land,  without 
any  communication  being  made,  and  he  re- 
ceived the  payment  as  such  compensation: 
Held,  that  this  was  an  arranaement  with  the 
company  under  sect.  Ill ;  andf  that  the  owner 
of  the  land  afterwards  crossing  the  railway  for 
the  purpose  of  the  occupation  of  his  land,  nas 
a  trespasser  within  the  3  &  4  Vict.  c.  97,  s  16  j 
and  that,  as  it  was  proved  that  the  verdict  of 
the  jury  had  ne\'er  been  recorded  under  sect. 
31,  parol  evidence  of  it,  and  of  the  grounds  on 
which  it  proceeded,  was  admissible.  Manning 
V.  Eastern  Counties  Railway  Commnyy  3  Car. 
A  01.  637,  (Exchequer.)  - 

TRUSTEES,  QUALIFICATION   OP. 

See  Calls,  1. 


not  being  a  solicitor  of  this  court.    He  also 
asked  for  the  costs  of  the  applica^on. 

Mr.  C.  P.  Cooper,  on  behaJf  of  the  plaintiff^ 
asked  that  permission  might  be  given  to  sub- 
stitute the  name  of  a  solicitor.  The  plaiatifl* 
was  not  aware  at  the  time  of  filing  the  mSl,  that 
the  certificate  had  not  been  taken  out 

Mr.  Toller  then  applied  to  withdraw  the  ap- 
pearance of  the  defendant,  or  that  he  might 
have  an  opportunity  of  demuniuff. 

Mr.  C.  P.  Cooper  observed,  that  the  other 
defendants  were  not  represented  on  this  oc- 
casion, and  if  the  bill  was  taken  off  the  file, 
they  would  have  no  opportunity  of  obtaining 
their  costs. 

Vice-Chancellor  Bruce.  Let  the  person 
whose  name  is  to  be  substituted  persofially  ap- 
pear, and  state  his  willingness  to  allow  his 
name  to  be  used  for  this  purpose.  Let  the 
registrar  satisfy  himself  that  the  person  so  m- 
pearing  was  a  solicitor  of  the  court.  Let  the 
defendant  who  moves,  have  bis  appearance 
dated  as  of  this  day,  and  let  the  plaintiff  and 
the  gentleman  whose  name  now  appears  upon 
the  bill  as  solicitor,  pay  the  costs  of  this  ap- 
plication. 

July  27. — It  having  been  mentioned  that  no 
solicitor  had  appeared  for  the  purpose  of  hav- 
mg  his  name  put  upon  the  bQl, 

His  Honour  directed  all  the  proceedings 
against  the  defendant  to  be  stayed  oatil  fnrtfaer 
order,  and  the  costs  to  be  paid  as  before 
directed. 


RECENT   DECISIONS  IN  THE  SUPE- 
RIOR COURTS. 
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Vi(c«<ErtftnreIIor  KtiCn^t  Vrvct. 
Richardson  v.  Moore,    July  23  and  27. 

SOLICITOR. — TAKING   OUT    CERTIFICATE. — 
COSTS. 

Where  the  solicitor  whose  name  appeared  to 
the  bill  on  behalf  of  the  plainttff,  'had  not 
taken  out  his  certificate,  the  court  upon 
motion  to  take  the  bill  off  the  file  for  irre- 
gularity,  ordered  the  name  of  another  solici- 
tor to  be  substituted,  and  gave  special  di~ 
rections  for  ensuring  accuracy,  and  bona 
fides  ordering  the  plaintiff,  and  the  party 
whose  name  had  been  used  as  solicitor  to 
the  bill,  to  pay  the  costs  of  the  application, 

Mr.  Toller  moved  on  behalf  of  one  of  the 
defendants,  that  the  bill  might  be  taken  off  the 
file  for  irregularity,  the  party,  whose  name  ap- 
peared upon  the  bill  as  the  plaintiff's  solicitor, 
not  havmg  taken  out  his  certificate,  and  in  fact, 


Whitmore  v.  Ryan.    March  28,  1S46. 

ORDERS  OF  MAY  1845.— 8BBVICB  ABROAD.— 
JURISDICTION.  —  2  Will.  4,    C.   33,   AND 

4^5  Will.  4,  c.  82. 

A  bfll  was  filed  by  assignees,  praying  an  ac- 
count of  mercantile  dealings  between  the 
bankn^  and  ike  defendant,  who  was  resi- 
dent in  Dublin.  The  comrt,  under  the  3Zrd 
Order  of  May,  1846,  in  November  of  that 
year,  gave  leave  to  serve  a  su^sana,  for 
the  defendant  to  appear  and  answer  ts 
Dublin;  and  no  appearance  having  been 
entered  on  the  2^nd  of  November  foUawing. 
leave  was  further  given  to  the  plamiifs 
to  enter  an  appearance  for  the  defendant. 
Upon  motion  to  discharge  both  orders,  and 
to  expunge  the  appearance,  trpon  the  ground 
of  want  ofjurismction,  the  court  reused  to 
interfere,  it  appearing  that  the  difendmnt 
had  been  in  England  since  the  fiHig  of  the 
bill,  audit  held  that  the  orders  were  per- 
fectly regular. 

Mr.  Wood  and  Mr.  Metcalfe,  on  behalf  of 
the  defendant,  moved  that  two  orders,  dated 
respectively  the  20th  November  and  the  22nd 
December,  1845,  might  be  discharged,  and  that 
the  record  and  writ  clerk  might  be  ordered  to 
expunge  the  appearance  which  had  been  en- 
tered for  the  defendant.  The  plaintiA  were 
assignees  of  Dyer,  a  bankrupt,  with  whom  the 
defendant  had  had  dealings,  the  latter  having 
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formerly  carried  on  bosineta  at  Barcelona,  but 
beinff  now  resident  in  DubFin.  The  bill,  which 
was  filed  in  November,  184^,  prayed  an  account 
of  deafings  between  the  parHea.  On  the  20th 
of  November,  1945,  the  plaintiffs  obtained 
leave  nnder  Order  33,  (Art.  1  &  2),  of  *May, 
1845,  to  serve  a  subpoena  for  the  defendant  to 
appear  to  and  answer  the  bill  in  Dublin,  or 
within  20  miles  thereof.  By  this  order,  two 
weeks  from  the  time  of  such  service  were  given, 
within  which  the  defendant  was  to  appear. 
Eight  weeks  from  the  time  of  the  said  service 
were  given,  within  which  he  was  to  plead,  an- 
swer, or  ^emur,  (not  demurring  done,)  or  to 
obtain  from  the  court  further  time.  If  the  de- 
fendant demurred  alone,  he  was  required  to  do 
so  within  two  weeks  from  such  appearance. 
The  defendant  not  having  appeared,  the  plaintiff, 
on  the  22nd  of  December,  1845,  obtained 
Hberty  to  enter  an  appearance  for  the  defendant, 
tli&  order  of  this  date  reciting  that  of  November, 
the  senrioe  of  the  order,  the  subpoena,  and  copy 
of  the  bin  upon  the  defendant  at  his  office  in 
Dublin 

In  support  of  the  motion  it  was  contended, 
that  the  court,  prior  to  the  Orders  of  May,  1845, 
could  have  no  jurisdiction  in  a  suit  against  a 
party  resident  in  a  foreign  jurisdiction.    The 
3  &  4  Vict.  c.  94,  under  wbich  those  orders 
were  nade,  did  not  contemplate  enlarging  the 
jurisdiction.    The  statute  only  related  to  "  al- 
terations"   in   "the  process,  pleadings,  and 
course  of  proceedings"  in  the  "  iorm  of  writs ;" 
the  mode  of  seaKng  them,  the  **form  and  mode 
of  filing  bills,  answers,"  &c.,  and  of  obtaining 
discovery,  taking  evidence,  and  of  obtaining 
relief.     'Hie  court  had  no  practice  to  alter  as  to 
parties,  over  whom  it  never  possessed   any 
jurisdiction.    The  33rd  Order  empowered  the 
court  to  give  leave  to  serve  defendant  out  of 
the  jurisdiction  in  *'  any  "  suit.    The  statutes 
2  W.  4,  c.  33,  and  4  &  5  W.  4,  c.  82,  Only  au- 
thorise .  service  abroad  in  suits  which  relate  to 
land,  or  government,  or  public  stock,  or  shares 
in  public  companies  in  this  country.     In  Buclu 
anan  v.  Rucker,  (9  East,  192,)  a  question  arose 
as  to  the  effect  of  a  judgment  obtained  there 
against  a  party  absent  from  the  Island  of  To- 
ba«^o.     Lord  Ellenborough  said,  "  By  persons 
'  aDsent'  from  the  islana,  must  necessarily  be 
understood  persons  who  have  been  present  and 
within  the  jurisdiction,  so  as  to  have  been 
subject  to  the  process  of  the  court,  but  it 
can  never  be  applied  to  a  person  who,  for  aught 
tbat   appears,  never  was   present  within  nor 
subject  to  the  jurisdiction."  {DiUon  v.  Alvarez, 
4     Ves. ;  Doualas    v.    Forrest,  4  Bing.  703 ; 
Shaw  V.  Linasey,  18  Ves.  496;  Fernandez  v. 
Corbin,   2   Sim.  544 ;    M'Master  v.  Lomas,  2 
My.  &  K.  32 ;  Cameron  v.  Cameron,  ib.  289. 

Mr.  RonUlly  and 'Mr.  JVUlcoek  appeared  for 
tbe  plaintiff. 

Sir  James  WigranH,  V.  C.  I  do  not  intend 
to  express  any  opinion,  whether  an  act  of  par- 
liament, in  words  commensurate  with  the  terms 
of  this   order  woiild  be  proper  in  an  inter- 


such  an  act  as  condnsive  upon  an  abseat 
party,  who  has  not  appeared  to  a  subpeena 
served  upon  him  in  a  foreign  country.    I  shaO 
also  abstain  from    considering  whether   ths 
framers  of  the  act  intended  giving  to  the  judges 
of  the  Court  of  Chancery,  by  whom  the  Orders 
of  May,  1845,  were  framed,  power  to  make  an 
order  like  that  in  question.    The  only  point 
which  I  have  left  mvself  at  liberty  to  consider 
is,  whether  the  33ra  Order  does,  in  fact,  give 
the  court  power  to  make  the  order  now  sought 
to  have  aischarged,  and  if  so,  whether  it  has 
been  properly  exercised  in  this  case.     After 
hearing  the  argument  of  Mr.  Wood,  I  feel  no 
doubt  as  to  the  effect  of  tks  order.    It  fj^* 
the  court  a  discretionarv  power  in  any  suit  to 
order  the  service  of  a  suoposna  upon  a  defend^ 
ant  abroad.    It  has  been  admitted  necessarilv 
and  properly,  that  the  case  must  be  dealt  witn 
as  thouffh  the  orders  themselves  had  been  em- 
bodied m  and  formed  part  of  the  act  of  parlia- 
ment ;  and  if  that  be  so,  it  is  impossible  to 
doubt  the  interpretation  of  the  order.    I  do  not 
deny  that  for  some  purposes,  there  is  great 
weight  in  the  observation,  that  the  court  in  this 
view  of  the  question  would,  in  substance,  be 
empowered  to  serve  a  subpoena  upon  a  foreigner 
who  has  never  been  within  the  jurisdiction,  or 
a  subject  who  has  not  been  within  the  juris- 
diction ifrithin  two  years  before  the  filing  of  the 
bill.    But  my  opinion  is,  that  the  order  does,  in 
its  terms,  give  the  court  that  authority,  but  in 
such  cases  it  would  exercise  a  discretion,  and 
then  I  do  not  sec  how  it  would  in  any  respect 
violate  the  rules  of  natural  justice.     On  the 
other  hand,  if  the  argument  were  carried  to  its 
full  extent,  I  should  be  compelled  to  hold,  that 
if  a  party  in  England  expressed  his  intention  im- 
meaiately  to  go  to  Boulogne  or  Dover,  as  other- 
wise he  would  be  served  with  a  subposna,  and 
he  went  there  accordingly,  the  court  could  not 
order  him  to  be  served  there.    This  order  does 
not  give  the  plaintiff  a  right  to  call  upon  the 
court  in  every  case  absolutely  to  order  service 
of  the  subpoena  abroad,  but  merely  gives  it  the 
power  of  doing  so  in  the  exercise  of  its  dis- 
cretion, which  is  governed  by  the  circum- 
stances of  each  particular  cases.     I  can  con- 
ceive cases  in  which  it  would  be  very  proper  to 
serve  an  Irish  gentleman  living  in  Ireland, 
where  there  are  courts  of  competent  jurisdic- 
tion, with  a  subpoena  in  the  manner  pursued 
here.    The  material  question  is,  whether  the 
defendant  has  due '  notice  of  the  proceedings 
here,  so  that  he  may  come  and  make  his  de- 
fence, and  not  whether  he  receives  such  notice, 
either  at  Boulogne  or  Dover.     I  therefore  wish 
to  hear  counsel  further,  exclusively  to    this 
point,  namely,  whether  this  was  a  case  in  which 
the  discretion  of  the  court  has  been  properly 
exercised.  - 

The  plaintiffs'  counsel  were  then  heard  upon 
tbe  question  of  the  propriety  of  the  order,  under 
the  circumstances  disclosea  by  the  affidavits  on 
both  sides,  which  were  somewhat  conflicting, 
but  from  which  it  appeared,  that  the  defendant 


national  point  of  vietr,  nor  whether  foreign  I  had  been  in  England  in  September,  1 843,  and 
night  be  reasonably  expected  to  treat  jih  communication  with  the  assignees  and  the 
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bankrupt.  It  was  alleged  on  the  one  side,  but 
denied  on  tbe  other,  that  he  had  agreed  upon 
ihat  occasion  to  accept  service  at  any  fiiture 
time,  if  it  should  be  determined  to  prosecute 
the  Buit,  for  the  compromise  of  which  there  ap- 
peared then  to  have  oeen  some  negotiation. 

Mr.  Wood  was  heard  in  reply. 

Sir  James  Wigram,  V.  C.  If  I  had  been  as 
well  aware  at  the  time  I  made  the  order  for 
service  as  I  am  now^  of  all  the  facts  of  the  case, 
probably  I  should  not  have  made  the  order 
unless  the  plaintiffs  had  explained  more  dis- 
tinctly than  they  have  now  done,  why  they  did 
not  file  their  bill  in  Dublin  instead  of  doin^  it 
here.  The  order,  however,  is  in  my  opinion 
regular,  and  there  has  been  no  improper  con^ 
cealment  on  the  part  of  the  plaintiff  in  obtun- 
iug  it.  The  question  is,  what  is  to  be  done  in 
the  existing  state  of  things.  I  give  both  parties 
credit  for  intending  to  speak  the  truth.  1  have 
no  doubt  that  the  plaintiff  intended  serving  the 
defendant  with  a  subpoena  in  1843,  before  he 
returned  to  Ireland,  ii  the  suit  were  not  com- 
promised. The  defendant  might  have  been 
alive  to  that,  and  ]jet,  without  conceiving  him- 
self under  the  obligation  of  telling  them  what 
he  was  going  to  do,  he  might  have  taken  them  | 
by  surprise  by  going  back  to  Ireland  sooner . 
than  they  expected.  It  is  clear  that  an  op- 
portunity had  offered  itself  of  serving  the  de- 1 
fendant  in  this  countr^r,  of  which  advantage, 
would  have  been  taken  if  he  had  not  returned  | 
to  Ireland  sooner  that  was  expected.  By  al-  j 
lowing  the  appearance  to  stand,  I  do  not  place , 
the  defendant  in  a  worse  situation  than  he  I 
would  have  been  in  if  he  had  been  served  upon  | 
that,  or  any  other  occasion  here,  at  the  same 
time  I  do  not  know  why  the  plaintiffs  did  not 
file  their  bill  in  Ireland.  However,  what  I  have 
to  consider  is,  whether  the  order  having  been 
regularly  served,  there  is  any  reason  for  dis- 
charging it.  There  is  no  ground  for  believing 
that  the  defendant  is  in  a  worse  situation  by 
the  bill  having  been  filed  here,  than  he  would 
have  been  had  it  been  filed  in  Ireland.  I  con- 
sider that  the  33rd  Order  does  not  give  the 
plaintiff  a  right  to  call  upon  the  court  for  an 
order  to  serve  a  subpasna  abroad,  but  merely 
gives  the  court  the  power  to  make  such  an 
order  where  justice  to  the  plaintiffs  requires 
that  it  shoiidd  be  made,  and  where  it  may  be 
made  without  injustice  to  the  defendant.  After 
the  argument  in  this  case,  I  shall  be  extremely 
circumspect  in  what  cases  I  make  a  similar 
order,  but  in  the  present  case  I  shall  order  the 
appearance  to  stand,  reserving  the  costs  of  the 
motion,  and  giving  the  defendant  six  weeks' 
time  to  answer  the  bill. 


Qttc<ft'»  IBcttcb. 

(Before  the  Four  Judges.) 
Francourt  v.  Thome.    Trinity  Term,  1846. 

PROMISSORY   NOTS. — STAMP. 

A  promiesory  note  was  as  follows  :  "  On  de- 
mand I  promise  to  pay  T.  H.,  or  order  the 
sum  of  500/.  for  vfuue  received^  with  inter* 


est  at  the  rate  of  four  per  eemt*,  amd  I  knt 
lodged  with  the  said  T.  H.  the  commterpari 
leases  signed  bf,  &x,,for  grownd  lei  bg  mt 
to  them  respeetipefy,  as  a  coUaieral  Meeuriis 
for  the  same  &00/.  and  imterest  to  Tkormer 
In  an  action  bg  an  indorsee  agmmst  the 
maker  of  the  abooe  instrument,  it  moMproeei 
to  hsme  apromiseorg  note  stamp, 

Heldy  that  the  tajli  mment  was  pmperif 
atmmped,  and  that  the  loiter  part  ^U  dH 
not  render  an  additionai  sian^  meetse&rg. 

This  was  an  action  of  assan^mt  by  the  ia- 
doreee  against  the  maker  of  a  promiBaosy  note, 
which  was  in  the  following  form  i-^'*  On  de- 
mand, I  promise  to  pay  T.  H.,  or  order,  ti^ 
sum  of  500/.  for  value  received,  with  interest  at 
the  rate  of  four  per  ceat.»  and  I  have  lodged 
with  the  said  T.  H.  the  counterpart  k^ 
signed  by,  &c.,  for  ground  let  by  me  to  them 
respectivdy,  as  a  collateral  security  for  the 
same  500/.  and  interest,  to  Thome."  The  note 
had  a  sufficient  stamp  for  a  promissory  note, 
but  it  was  contended  that  inasmuch  as  a  cod- 
t^ned  an  agreement,  that  it  required  also  aa 
agreement  stamp.  A  verdict  was  fbaod  for  t^ 
plaintiff,  with  leave  reserved  to  enter  a  nonsuit, 
provided  the  court  should  be  of  opinion  that  a 
second  stamp  was  required.  A  ruU  nisi  to  thai 
effect  having  been  obtuned, 

Mr.  Magnard  showed  cause.  The  diaracter 
of  this  instrument  as  a  promissory  note  is  not 
affected  by  the  additional  matter  contained  in 
the  latter  part  of  it,  which  does  not  qualify  the 
former  part,  and  need  not  be  looked  to  for  the 
purposes  of  this  action.  In  Wise  v.  CAorZ/oa,* 
the  same  point  came  before  tbe  court — tbe  in- 
strument was  properly  stamped  for  a  promissory 
note,  but  it  also  contained  a  memorandum  that 
the  payee  had  deposited  certain  title-deeds  a$  a 
collateral  security,  and  the  court  said, — *'H 
this  be  a  promissory  note,  no  difficulty  remains. 
It  is  not  less  a  promissory  note  from  its  bong 
also  an  agreement  of  another  kind."  The 
same  principle  is  recognised  in  several  other 
cases.  Ogde  v.  Cookeney  ;*  ffUHams  v.  Gerry  f 
Beeching  v.  Westbrook  ;*  Eagletan  v.  Qnt- 
teridge.^  Where  there  are  specific  agreements 
on  the  same  paper,  but  only  one  is  reqnired  for 
the  purposes  of  the  action,  the  document  i» 
admissible,  provided  the  agreement  sought  to 
be  enforced  is  properly  stamped.  Robson  t. 
iffl///  Reed  v.  Deere ^s  Evans  v.  Pratt> 

Mr.  Butt,  contrk.  In  the  case  cited  in  Wist 
V.  Charlton,^  there  were  two  stamps  on  tbe 
document,  and  the  court  onlyheld  that  it  was 
good  as  a  promissory  note.  The  latter  part  of 
this  instrument  amounts  to  an  agreemeot*  and 
as  such  requires  an  additional  stamp,  onder 
the  statute  55  Geo.  3,  c.  184,  schedule,  part  1. 

The  indorsee  cannot  be  placed  in  a  better 
situation  than  the  payee  would  have  been  had 


»  4  Ad.  &  £1.  786.      ^  X  Moo.  k  Rob.  b\7. 
cioMee.&WeLa96.  <>  8  Mee.  &  WsL  411. 
•  11  Mee.  &  WeL46S.    '  1  Peak^  17%. 
f  r  B.  &  C.  681.  ^  1  OotL  K.  &  5Qi. 

'4Ad.«t£l,r«6. 


Supfifior  Cmrt0:  Bmhequer.^-'CfvmrtqfaMiem.-'Bmkt^^i^. 


he  brouitfat  the  ftOioD.  piOrd  Dpunan,  C.  J. 
%%  isjttierelX  said,  I  haEve  deposited  ceitaia 
leases  aa  a  coUatoral  security  for  the  500^.,  tkat 
is  a  mere  memorandum  of  an  agreement,  and 
accordiog  to  tbe  case  of  Breeching  y.  West- 
brook,^  it  was  held,  that  for  sach  a  memo- 
nuddnit}  to  require  a  stamp,  it  shouid  embody 
the  terms  of  $n  agreement  so  as  to  be  Imd^g 
between  the  parties.] 

Per  cmriam^    Tfaia  mle^  mast  be  discharged. 
Rnle  dischai^^. 

James  v.  Crane.    30th  Apri],  18.46. 

SPKCIAL  CASK. — 0BATH  OF  DBVBNDANT. 

W^ere  a  ease  was  referred  at  nisi  prius  to  a 
barrister  to  state  a  special  case,  and  the 
defendant  died  before  the  special  case  was 
i^e^icered,  the  court  refused  to  set  it  aside. 

This  cause  was  referred  by  order  of  nisi 
prius  to  a  barrister,  who  was  to  state  a  special 
case.  The  arbitrator  was  attended  by  the  par- 
ties, but  before  he  delivered  the  case  the  de- 
fendant (fied. 

(Mliom  moved  to  set  aside  the  special  ease, 
on  the  ground  that  the  death  of  tl^  defendant 
was  a  revocation  of  the  arbitrator's  authority. 
He  referred  to  Watson  on  Awards,  p.  31,  and 
urged  that  there  was  no  distinction  between 
an  award  and  a  special  case. 

Pollock,  C.  B.  There  ought  to  be  no  rule. 
If  this  had  been  the  case  of  a  special  verdict, 
and  the  defendant  had  died  before  the  verdict 
was  finally  settled,  it  is  clear  that  his  death 
would  not  have  prevented  the  verdict  from 
being  drawn  up.  A  special  case  does  not  re- 
semble an  award,  for  in  the  latter  the  arbitra- 
tor  has  to  decide  both  the  law  and  fict,  but  in 
the  former  the  arbitratcNr  is  merely  placed  in 
the  situation  of  the  judge  to  settle  tne  points 
of  law. 

Parke,  B.  I  am  of  the  same  opinion.  It 
BOiBst  be  presumed  that  the  jury  nave  found 
the  facts  stated  in  the  special  case.  Then  the 
arbitrator  is  a  person  appointed  in  the  room  of 
the  judffe  to  settle  the  case.  If  he  had  not 
been  substituted  the  judge  might  have  pro- 
ceeded to  settle  the  ease  alter  the  death  of 
either  party.  There  is  no  ground  £»r  the  ap- 
plication. 

Aldersen  and  "Rolfe,  B.'s,  concurred. 

Rote  refused. 

Csifft  of  lS<bUtP. 
Ssg^te  ReynMs — re  Reynolds*    Aug.  3, 

OPFICB     FBBS    WHBN    BBTUBNXD    TO    THti 
BANKRUPT* 

Where  no  assignees  have  been  chosen,  and  the 
fiat  has  been  annulled,  the  court,  upon  the 
peHtion  ^  the  ban^cimnt,  will  ofxkr  the 
€jfUefees  ic  be  rHumea  to  him, 

>>aMee.&Wel.411. 

*  Denman,  C.'J.,Patte9on  and  FFi/Kam^,  J's., 
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A  PBTiTioif  was  presented  by  the  bankntpt, 
seeking  to  have  the  office  fees  of  30/.  and  10/. 
returned  to  him.  It  was  sMrom  thai  no  assigr 
nees  had  been  chosen,  and  the  fiat  had  beetB 
annulled. 

Mr.  Southgate  af^>eared  in  si^port  of  the 
petition. 

The  Chiff  Judge  made  the  order  as  prayed. 

Court  of  3Baniirit9tr]f . 
M'NaUy  v.  Moore,    14th  Sept. 

PRACTICB  UNDER  THE  SMALL  DEBTS  ACT. 

On  the  service^ of  a  summons  under  the  S  ^  9 
Vict,  c.  127,  the  original  summons  signed 
bff  the  commissioner  must  be  produced. 

This  plaintiaT's  attorney  stated,  that  with 
great  difficulty  the  officer  of  the  court  had  sue* 
ceeded  in  serving  the  defendant  personally  with 
a  copy  of  a  summons  issued  by  his  Honour, 
under  the  stet  8  &  9  Vict.  c.  127.  The  de- 
fendant, however,  did  not 'appear  upon  the 
summons,  and  the  plaintiff  was  therefore  en- 
titled as  of  course  to  a  warrant  for  the  4efend- 
ant's  commitment  to  prison,  upon  an  affidavit 
of  service  of  the  summons.  It  was  now  inti- 
mated by  the  registrar,  that  the  affidavit  of  ser- 
vice was  insufficient,  as  it  merely  stated  that 
the  defendant  was  personally  served  with  a 
copy  of  the  summons  issued  by  the  commis- 
sioner, and  it  did  not  appear  that  the  defendant 
had  ever  seen  the  summons  actually  signed  by 
the  commissioner. 

Mr.  Commissioner  Holroyd  thought  the 
practice  should  be  conformable  to  that  in 
bankruptcy,  where  when  a  summons  was 
issued  under  the  hand  of  a  commissioner,  a 
copy  was  served,  and  the  original  at  the  same 
time  shown  to  the  party  summoned.  If  the 
officer  could  swear  that  the  defendant  had  seen 
the  original  under  the  hand  of  the  commis- 
sioner, it  would  be  sufficient,  otherwise  he 
should  decline  to  grant  a  warrant. 

The  plaintiff's  attorney  said,  that  as  the 
officer  of  the  court  felt  some  difficulty  in  mak- 
ing the  affidavit  suggested,  he  must  endeavour 
to  serve  the  defendant  with  another  summons, 
taking  care  to  show  him  the  original.  But 
another  difficulty  presented  itself :  some  of  the 
commissioners,  ne  was  informed,  held,  that  a 
summons  under  the  Small  Debts  Act  could 
only  be  heard  before  the  commissioner  who 
,  granted  it,  and  before  whom  it  was  returnable. 
.As  his  Honour  was  now  about  to  leave  town, 
if  a  summons  was  granted  by  him,  and  could 
not  be  heard  by  another  commissioner,  it  could 
not  be  made  returnable  before  November. 

Mr.  Commissioner  Holroyd  was  not  aware 
that  any  such  rule  as  that  suggested  had  been 
laid  down  b^  the  commissioners.  It  would 
lead  to  great  inconvenience  if  such  a  rule  pre- 
vailed, and,  as  it  was  desirable  there  shoula  be 
uniformity  in  the  practice,  it  would  be  a  very 
ifit  subject  ibr  consideration  at  the  next  meeting 
lof  the  commissioners.  If  any  doubt  existed 
ion  the  subject,  the  safest  course  was,  for  the 
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Slaintiff '•  attorney  to  take  oat  a  summons  in 
le  room  of  Mr.  Commisstoner  JBvmu,  who 
would  be  in  attendance  next  day,  and  for  the 
whole  of  the  next  month. 

The  plaintiff's  attorney  adopted  the  sug- 
gestion of  Mr.  Commissioner  Holroyd,  and 
took  out  a  summons  on  the  following  day  be- 
fore Mr.  Commissioner  Evans,  returnable  be- 
fore that  learned  commissioner. 


MASTERS  EXTRAORDINARY  IN  CHAN- 
CERY. 

From  August  Sit/,  lo  Sept,  18(ft,  1B46»  both  inclmive, 
with  dates  when  gaxetted. 

Barstow,  Thomas  John,  Dedbam.     Aug.  28^ 
Barton^  William,  Manchester,    A«f.  tS» 


DISSOLUTIONS  OF  JPBOFgSSIONAL  PART- 
^fSESHIPS. 

From  4pgustti§i,io€ept,  IStfc.  1816,  both  ineliaive, 
wUhdatet  when  gazetted, 

Jeoninga,  Richard,  and  Edmund  Dade  Confers, 
Great  Driffield,  Attorneys  and  Solicitors. 
Aug.  28. 

Owen,  James,  and  Benjamin  Peach,  Liverpool,  At- 
torneys and  Solicitors.    Sept.  15. 

Russell,  Robert,  and  Gsorge  Mackensie,  tS,  Mar- 
tin's Iiane,  Cannon  Street,  Attorneys  and  So- 
licitors.   Aug.  21. 

Upperton,  Robert,  Henry  Verrall,  and  Arthur 
Veysey,  Brighton,  Attorneys  and  Solicitors. 
Sept.  15. 


LAW   PROMOTIONS   AND  APPOINT- 
MENTS. 

Ti]  E  Queen  has  been  pleased  to  direct  letters  pa- 
tent to  be  passed  under  the  great  seal,  granting 
the  dignity  of  a  Knight  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  unto  David  Pol- 
lock, Esq.,  Chief  Justice  of  the  Supreme  Court 
of  Judicature  at  Bombay.    Sept.  4. 

Sir  David  has  departed  for  India  to  enter  on  the 
duties  of  his  office. 

Her  Majesty  has  also  granted  the  dignity  of  Knight 
to  Alfred  Stephen,  Esq .,  Chief  J  ustice  of  New 
Sooth  Wales.    Aug.  21. 


LEGAL   OBrrUARY. 


Aug.  15.— William  Holmesj  of  Great  James 
Street,  Bedford  Row,  Solicitor,  aged  67. 

Aug,  25. — Charles  Reeves,  late  of  FmrnivaFe 
Inn,  Solicitor,  aged  45. 

Aug,  31.— William  Taylor,  of  Great  Qaeen 
Street^  Lincoln's  Inn  Fields,  Solicitor. 

Sept.  4. — ^Allen  Pering,  of  Lawrence Ponntney 
Place,  Solicitor. 


Sept.  4.— James  de  SaomnarsK,  of  the  Inaer 
Temple,  Barrister-at-Law,  aged  40.  Galled  to 
the  bar,  Nov.  21, 1828. 

Sept.  4.— John  Cole,  of  Odtham,  Solicitor, 
aged  52. 

Sept.  14.— Tlie  HonoQiBble  Mr.  Jnstiop 
Williams.  Called  to  the  bar  by  tlie  Inner 
Temple,  June  15,  1804;  ammnted  King's 
Counsel,  Trinity  Term,  1827 ;  SoBcitor-Geneial 
to  the  Queen,  Trinity  Vacation,  1830;  Attor- 
ney-General to  the  Ctueen,  Michaelmas  Term, 
1830  ;  Baron  of  the  Court  of  Excbegiier,  Fd). 
28, 1834 ;  Judge  of  the  Court  of  Kin^s  Beach, 
Es^terTerm,  1834.  We  hope  aooii  to  gives 
memoir  of  the  learned  judg^. 

Sept.  16.— Richard  Samuel  Wlut^,  jon^  of 
Lincoln's  Inn,  BaniBter^at-Law,  aiged  39. 
Called  to  the  bar,  Nov.  21, 1843. 


THE  EDITOR'S  LETTER  BOX. 


We  shall  notice  such  of  the  editioiis  of  the 
Small  Debts  Act  as  are  accom'panied  with  use- 
ful notes,  and  add  our  own  views  from  time  to 
time.  The  8th  section  provides  that  the  orders 
'n  council  for  carrying  the  act  into  effect  most 
be  published  in  the  London  Gaaette.  See 
p.  473,  anie. 

ITie  letters  of  "Scrutator,"  and  "S.  H,'' 
are  acceptable. 

"  A  Young  Articled  Cleik ''  shotdd  cert^nlj 
improve  himself  in  the  Latin  language.  It  is 
equally  requisite  for  his  poaitioa  in  societj  and 
his  professional  education.  We  think  the 
standard  of  legal  learning  should  be  placed 
considerably  higher  than  it  used  to  be.  Law- 
yers  should  surely  keep  pace  with  dietr  dienf& 
As  all  the  rest  of  the  community  are  pressiDg 
forward  in  the  race  of  improvement,  profes- 
sional men  must,  of  course,  not  remain  behind. 

Erratum.^V.  469,  line  2,  coL  1,  for  wmoBer 
read  iimilar. 

The  new  bill  "  to  restore  arrest  on  Mesne 
Process  in  Civil  Actions  under  certain  Limiti* 
tions,"  affords  a  remarkable  iUastratioQ  of  ^ 
haste  and  imperfection  of  modem  IcgislBtioB. 

The  Letters  of  T.  G.  M.,  and  «*  Tbritum,** 
shall  be  attended  to. 

In  answer  to  "  An  Attorney  and  Sobcanber,* 
we  apprehend  that  a  noB-profeBaioDBl  ■■■ 
may  charge  for  **  di  ■  wiag  or  praparing  **  a 
will : — ^Agreements  not  under  Seal,  WSls,  and 
Letters  of  Attorney,  are  excepted  in  the  pro- 
hibition against  drawing  Conveyanees  or  Deeds 
in  the  44  Geo.  3,  c.  98,  s.  14. 


^!)e  UtQUl  (^hatxMtu 


SATURDAY,  OCTOBER  3,  1846. 


■  "  Quod  nuigis  ad  not 
PerUnet,  et  neidre  malum  est,  agitamut." 

HORAT. 


RIGHT  OF  PRACTISING  AND  AL- 

XOWANCE  OF  COSTS  IN  THE 

SMALL  DEBT  COURTS . 

1.  Right  of  Practising. 

Whilst  this  act  was  in  progress  through 
parliament  we  called  attention  to  the 
clause,  as  it  at  iirst  stood,  by  which  no 
one  could  appear  as  an  advocate  or  an  at- 
toriiej  without  leave  of  ike  Judged  Th^ 
clause  was  subsequently  altered,  but  in  a 
very  imperfect  manner,  and  we  ventured 
to  point  out  the  imperfection  before  the 
act  passed.  We  then  asked,  and  the  in- 
quiry may  still  be  made  : — At  what  time 
IS  this  ledv&  of  the  judge  to  be  obtained  ? 
Is  it  to  be  granted  on  the  comihg  on  of  the 
trial,  or  is  the  party  previously  to  wait  on 
the  judge, — state  the  nature  of  the  case, — 
(and  are  both  parties  to  be  present,)  and 
then  ask  for  this  permission  ?  Or,  when 
or  how  else  is  the  petition  for  leave  to  be 
heard  by  counsel  or  attorney  to  be  prefer- 
red? There  must  surely  be  some  rule 
laid  down.  Is  it.  to  depend  on  the  amount 
of  the  debt,  or  the  supposed  difficulties  of 
the  case,  (but  before  the  facts  are  stated 
how  can  the  difficulty  be  estimated j)  or 
will  the  ill  state  of  health  or  inferior  men- 
tal capacity  of  Either  party  be  the  ground 
of  voochsafing  the  priyilege  of  an  advocate  ? 

Notwithstanding  the  suggestions  for 
amending  this  part  of  the  act,  the  clause 
passed  as  follows : — 

"That  00  person  shall  be  entitled  to  a/ipear 
for  any  other  party  to  any  proceeding  in  any  of 
the  said  courts  umess  he  be  an  attorney  of  one 
of  her  Majesty's  Superior  Courts  of  Record,  or 
a  barrifter-at-law  tnstructed  by  such  attorney 
on  behalf  of  the  party,  or,  by  leave  of  the  judge, 

^  See  pp,  354,  380,  401,  ante. 
Vol.  XXXII.  No.  969. 


any  other  person  allowed  by  the  iud|^e  to  appear, 
instead  oi  such  party ;  but  no  oarrister,  attor- 
nev,  or  other  person  except  by  leave*  of  the 
judge,  shall  be  entitled  to  be  heard  to  argue  anf 
question  as  counsel  for  any  other  person  in  any 
proceeding  in  any  court  holden  under  this  act. 
(8.  95.) 

It  is  not  clear  what  is  intended  by  the 
right  ''  te  appear  for  any  other  party  to 
any  proceedings  in  any  of  the  said  courts." 
In  one  sense  it  might  mean  merely  the 
right  to  enter  an  appearance  t«  .tlie  plaint 
in  the  manner  in  which  attorneys  enter  an 
appearance  to  a  writ  of  summons  in  the 
superior  courts;  but  such  limited  meaning 
cannot  be  the  intention  of  the  legislatures 
because  it  is  provided  that  not  only  an  at- 
torney of  one  of  the  Superior  Courts  of 
Record,  but  a  barr^ster-at-law  instructed 
by  such  attorney  on  behalf  of  the  party 
may  «  appear  to  any  proceeding ;"  and  as 
a  barrister  cannot  enter  an  appearance  to 
a  writ  in  the  superior  courts,  he  cannot  in 
this  sense  appear  to  a  plaint.  The  ap- 
pearance, therefore,  must  be  of  another 
kind,  and  can  only  apply  to  an  appearance 
for  a  party  to  a  proceeding  in  open  court, 

~  This  view  of  the  subject  is  further  sup- 
ported by  the  consideration  that  when  such 
appearance  takes  place  by  a  barrister,  such 
barrister  must  be  *'  instructed  by  such  at- 
torn^ on  beh^f  of,  the  party,"  and  it 
would  be  absurd  to  suppose  that  a  barris- 
ter is  to  be  instructed  to  do  the  common 
technical  business  of  an  attorney  and  not 
that  of  an  advocate  before  the  court. 

It  is  true  that  the  clause  proceeds  to 
provide  that  no  barrister,  attorney,  or 
other  person  shall  be  heard  to  argue  any 
question  as  counsel^  <<  except  by  leave  of 
the  judge.'*  So  that  whilst  a  party  has 
the  right  to  the  assistance  both  of  an  attor- 
ney and  a  barrister  "to  appear  to  any 

'k  A 
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proceeding  in  any  one  of  the  said  courts," 
ne  cannot  have  a  question  argued  as  coun- 
sel without  the  judge's  leave  I  This  is 
surely  a  very  imperfect  and  mutilated 
grant  of  professional  aid.  We  apprehend 
that  much  inconvenience  and  serious  diffi- 
culty will  arise  in  the  administration  of 
justice  unless  the  Rules  and  Orders  to  be 
made  by  the  superior  courts  shall  provide 
for  the  cases  in  which  a  party>  whether 
plaintiff  or  defendant,  may  not  only  appear 
m,  but  argue  his  case  by  counsel  or  attor- 
ney. If  the  practice  be  not  settled  either 
by  the  rules  of  the  superior  judges  or  the 
practice  of  the  local  courts,  the  parties  will 
labour  under  great  disadvantage  ;  and  in 
many  instances  there  will  be  a  total  denial 
of  justice,— for  ft-equently  an  actbn  would 
not  be  brought  or  defended  unless  the  par- 
ty could  be  heard  by  his  counsel  or  at- 
torney* The  agedt  the  infirm,  and  the 
timid,  as  well  as  the  busy  claimanl,  will 
abandon  their  rights  and  submit  to  injus- 
tice, if  they  cannot  be  heard  by  their  pro 
fessional  agents. 

Then  the  same  section  provides^  that  by 
leave  of  the  judge,  "  any  other  person  " 
[than  barristers  and  attorneys]  may  he 
allowed  by  the  jud^  to  appear  instead  of 
the  party*  This;  in  one  view,  may  be  a 
useful  power,  inasmuch  as  it  will  enable 
the  judge  in  preliminary  liearings  to  per- 
mit the  clerk  of  an  attorney  duly  autho- 
rized to  appear  ;  and  we  trust  the  permis- 
sion will  not  be  extended  to  that  class  of 
persons,  (too  numerous  we  fear,)  who 
usurp,  or  are  permitted  to-  use  (or  abuse) 
the  names  of  attorneys,  and  are  not  the 
band  fide  clerks  of  respectable  practi- 
tioners. The  court,  we  trust,  will  be 
warned  against  such  persons ;  otherwise, 
we  apprehend,  a  numerous  class  oi  un« 
qualified  persons  will  haunt  these  courts 
and  equally  plunder  their  clients  and  op- 
press their  opponents. 

2.  Allowance  of  costs. 

The  only  two  sections  in  the  act  relat- 
ing to  the  allowance  of  costs,  either  be- 
tween party  and  party  or  attorney  and 
client,  are  the  88th  and  the  91st.  Tlie 
questions  involved  in  these  sections  are 
important,  not  merely  as  they  relate  to  the 
^^i^erests  of  the/^a«/t7toii€r,  but  still  more 
^  ^t^tUy  as  they  concern  the  interests  of 
r*.  The  proposers  of  the  act  con- 
.aplaim  the  merit  of  bestowing 
r»  well  as  speedier  justice.  It  is 
Ijf®"*^'  forward,  not  by  some 
iBemberofthe  legislature  at  the 


instance  of  his  ill-informed  constituents, 
but,  though  introduced  nominally  by  the 
late  Lord  President  of  the  Council,  it  was 
explained  and  supporled^by  the  Lawyers  of 
the  Cabinet.  We  must  hold  them,  there- 
fore^ to  their  undertaking,  and  in  perform- 
ing it,  neither  the  public  nor  the  profession 
will  be  satisfied  by  their  makmg  the  costs 
cheap  to  the  defendant^  ai  the  expense  rfthe 
phintiff.  In  estimating  that  expense  thej 
roust  take  into  their  contemplation  various 
items  : — 1st.  A  fair  and  proper,  not  a  nig- 
gardly, aliowaffce  to  be  made  to  the  wit- 
nesses whom  the  plaintiff  or  his  legal  ad- 
visers may  bond  fide  think  it  requisite  to 
summon  in  support  of  his  case.  If  the 
defendant  be  successful,  he  must  in  like 
manner  be  allowed  the  expense  of  the  evi- 
dence he  has  adduced  or  deemed  necesaaiy 
to  prepare.  It  would  be  a  noofitrous 
grievance  and  fallacious  economy  in  con- 
ducting these  proceedings,  if  the  successful 
parties  were  driven  to  bear  any  material 
part  of  the  expense,  or  if  the  witnesses 
themselves  were  mulcted  of  their  traveUiog 
expenses  and  loss  of  time.  The  gross  in* 
justice  of  such  a  course,  falling  not  on  the 
practitioner,  but  qn  the  public,  would  not 
long  be  endured. 

2nd.  Not  merely  the  expenses  incurred 
on  the  day  of  trial,  but  those  which  may 
be  rendered  necessary  in  making  a  due 
and  cautious  preparation  for  it,  should  also 
be  awarded.  But  here  there  will  be  con- 
siderable difficulty.  Is  there  to  be  any  al- 
lowance for  advising  on  evidence, — making 
inquiries, — conducUng  searches,  and  other 
investigations  for  the  purpose  of  being 
fully  prepared  for  the  day  of  trial,  and  to 
avoid  being  taken  by  surprise,  or  incurring 
a  risk  of  a  second  tnal  ?  Notices  to  pro- 
duce documents,  books  of  accounts,  papen, 
&c.,  will  have  to  be  served,  sometimes  at  a 
considerable  distance,  and  oocasionaliy  on 
the  eve  of  the  trial.  Are  not  these  and 
other  necessary  or  precautionary  measures 
tobepaidfor?  Isnotthefee  of  the  barrister, 
the  special  pleader,  or  the  attorney,  in  ad- 
vising on  these  various  steps,  to  be  allowed, 
with  the  attendances  and  correspoodeBce 
that  may  be  needful  in  carrying  out  such 
reasonable  advice  ? 

3rd.  Then  comes  the  loss  of  time  of  the 
plaintiff  and  defendant  in  preparing  for  the 
trial  and  attending  it.  They  are  to  be  ex- 
amined either  on  their  own  behalves,  or 
either  of  them  at  the  instance  of  the  other. 
Their  affiiirs  must  suffirr  from  their  ab* 
sence,  unless  they  are  allowed  to  employ 
an  attorney  to  manage  their  case  through- 
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ouL  It  is  not  the  mere  actual  disbarse- 
mcDt  which  must  be  computed  in  this 
dieap  tjstein  of  litigation.  In  this  busy 
country.  Time  is  of  great  value,  and  in  su- 
perseding the  old  practice  of  acting  by 
attorney,  we  must  estimate  the  client's  loss 
and  Inconvenience  of  being  his  own  lawyer. 

The  fact  was,  that  in  the  vast  majority 
of  instances  the  tlireat  of  an  action  in  the 
superior  courts  produced  the  money  or 
some  satisfactory  arrangement,  whilst  in 
other  cases  a  writ  and  the  apprehension  of 
Further  cosU  led  to  a  settlement.  The 
danger  now  will  be,  that  if  the  plaintiff  be 
allowed  little  more  than  his  money  out  of 
I>ocket»  with  a  small  fee  for  the  attorney, 
almost  every  debtor  will  avail  himself  of 
the  chances  of  reducing  the  demand  or  es- 
caping it  altogether. 

The  88th  section  appears  to  be  the 
only  one  relating  to  costs  between  parly 
andpariy.  It  authorises  the  judge  to  ap- 
XK>rtion  the  costs  as  he  may  think  fit.  His 
duty,  therefore,  will  be,  like  a  judge  in  a 
court  of  equity,  to  consider  all  the  circum- 
stances, and  visit  the  culpable  party  with 
the  whole  or  such  part  of  the  costs  as  may 
meet  the  justice  of  each  |)articular  case. 

The  9l8t  section  is  the  one  which  ap^ 
plies  in  the  first  instance  to  costs  between 
attorney  and  client ;  but  in  the  equitable 
distribution  of  the  costs  between  the  par- 
ties, the  judge,  if  he  does  his  duty,  must 
look  at  the  amount  of  costs  which  the 
client  is  liable  to  pay  his  attorney,  and  ac- 
cording to  tlie  modern  principles  of  taxing 
cosU,  must  allow  to  the  successful  party 
all  the  expenses  be  has  reasonably  incur 
red.  In  considering,  therefore,  the  in- 
terests of  the  suitor,  we  must  see  what 
costs  are  included  in  both  these  sections. 
By  the  88th  it  is  enacted. 


or  damage  clmimed  shall  be  more  than  40f .,  or 
to  have  or  recover  more  than  lOs.  for  hii  fees 
and  costs,  unless  the  debt  or  damage  claimed 
shall^be  more  than  5/.,  or  more  than  155.  in  any 
case  within  the  summafy  jurisdiction  given  by 
this  act,^  and  in  no  case  shall  any  fee  exceed- 
ing il.  3s.  6d,  be  allowed  for  employing  a  bar« 
rister  as  counsel  in  the  cause,  and  the  expense 
of  employing  a  barrister  or  an  attorney,  either 
byplsintiffor  defendant,  ^hall  not  be  allowed 
on  taxation  of  costs  in  the  case  of  a  plaintift 
where  less  than  5/.  is  recovered,  or  in  the  case 
of  a  defendant  where  less  than  5/.  is  claimed 
or  in  ai^  case  unless  by  order  of  the  judge." 


"  That  all  the  costs  of  any  action  or  proceed- 
ings in  the  court,  not  herein  otherwise  pro- 
vided for,  shall  be  paid  by  or  apportioned  be- 
tween the  parties  in  such  manner  as  the  judge 
shaU  think  fit,  and  in  default  of  any  special  di- 
rection  shall  abide  the  event  of  the  action,  and 
execution  may  issue  for  the  recovery  of  any 
such  costs  in  like  manner  as  for  any  debt  ad- 
judged in  the  said  court" 

And  by  the  91st  section  it  is  enacted, 
that 

"No  person,  not  being  an  attorney  admitted 
to  one  of  her  Majesty's  Superior  Courts  of 
Record,  shall  be  entitled  to  have  or  recover  any 
sum  of  monev  for  appeiuring  or  acting  on  be- 
half of  any  other  person  in  the  said  court,  and 
no  attorney  shall  be  entitled  to  have  or  recover 


Now,  if  the  fees  of  the  attorney  of  10*. 
in  the  smaller  class  of  actions  and  in  the 
larger  of  155.,  and  the  fee  of  the  barrister 
of  1/.  3*.  6d,,  are  intended  to  apply  to  each 
appearance  in  courts  the  amount  may  not  be 
objectionable.     The  fees  allowed  hitherto 
on  writs  of  trial  are  13«.  4d.  to  the  attorney 
and  a  guinea  to  the  barrister,  with  2s,  6d^ 
to  his  clerk.   So  that  here  there  would  be  a 
similarity  of  charge  to  which  the  practi- 
tioner could  not  object.     But  then  comes 
the  serious  question,  whether  besides  these 
fees  the  court  will  be  justified  in  allowing 
any  professional  charge  for  business  done 
either  be/ore  the  trial  or  incident  thereto  ? 
The  88th  section  is  very  comprebansive  in 
its  terms.     It  includes  ^*  all  the  costs  in 
any  action  or  proceeding  in  the  court "  and 
if  the  judge  give  no  special  direction,  such 
costs  are  to  "  abide  the  event  of  the  ac- 
tion."    It  cannot  be  intended  by  the  words 
<*in  the  court"  that  no  costs  are  to  be 
allowed  except  such  as  relate  to  the  time 
when  the  court  is  actually  sitting,  for  the 
costs  of  entering  the  plaint  and  summoning 
the  defendant,  issuing  subpoenas  and  serv- 
ing the  witnesses,  are  as  clearly  to  be  al- 
lowed as  the  costs  of  the  hearing.     The 
91st  section  provides,  that  no  person  not 
being  an  attorney  shall  be  entitled  to  have 
or  recover  any  sum  of  money  for  appearing 
or  acting  on  behalf  of  any  other  person  in 
the  said  court.     We  cannot  suppose  that 
this  means  a  mere  appearance  whilst  the 
court  is  sitting,  for  if  so,  then  any  unquali- 
fied person  may  intermeddle  in  all  interlo- 
cutory matters  incident  to  an  action,  and 
steer  clear  only  of  an  actual  appearance  in 
court.     Consistently  with  the  exclusion  o 


b  What  is  intended  by  limiting  the  costs  to 
15*.,  "  in  any  case  withm  the  summary  juris- 
diction given  by  the  act  ?'*  In  ordinary  con- 
struction it  would  mean  that  in  cases  not  with- 
in such  summary  jurisdiction  the  costs  are  not 
to  be  so  limited ;  but  what  cases  are  there  not 
within  its  summary  jurisdiction  ?     Are  they 


therefore  any  sum  of  money,  unless  the  debt  |  the  cases  in  which  a  jury  is  to  be  summoned  ? 
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-mid  pleaded  in  the  precise  form  given  by 
the  rule  of  Trinity  Term,  1  Vict.,  "  that 
the  defendant  never  was  indebted  to  the 
plaintifTto  a  greater  amount  than  the  said 
sum  of  13/.  5s,  9d,y  in  respect  of  the  said 
cause  of  action  in   the  declaration  men- 
tioned."   To  this  plea  the  plaintiff  replied 
by  accepting  the  money  paid  into  court  in 
discharge  of  the  cause  of  action  in  respect 
of  which  it  was  paid  in,  but  signed  judg- 
ment for  the  residue.,     Upon  a  motion  to 
set  aside  this  judgment  as  irregular,  it  was 
successfully  contended  on  behalf  of   the 
plaintiff,  that  the  plea  was  only  an  answer 
to   13/.  5«.  9c/.,   which  was   admitted    to 
have  been  due,  but  that  it  afforded  no  an- 
swer to  the  damages  sustained  by  reason 
pf  the  detention  of  the  debt,  and  it  was 
suggested  tliat  the  plaintiff  might  be  en- 
titled to  recover  interest  in  respect  of  the 
debt,    which   could  only  be  by  way  of 
damages.     The  damages,  therefore,  being 
part  of  the  plaintiff's  claim  and  remaining 
unanswered  by  the  plea,  the  proper  course 
was  to  sign  judgment  as  the  plaintiff  had 
doDe.^     It  was  in  vain  insisted  on  for  the 
defendant,  that  he  had  faithfully  followed 
the  prescribed  form  of  plea,  and  that  the 
damages  in  debt  are  merely  nominal  in 
order  that   the   plaintiff  might  have  his 
costs  undfer  the  Statute  of  Gloucester. 

After  taking  time  for  consideration,  the 
deliberate  judgment  of  the  court  was  pro- 
nounced by  Polhckj  C.  B.,  expressly  ad- 
mitting that  the  form  of  plea  given  by  the 
rule  is  not  accurate,  as  it  omits  to  notice 
the  damages.     "  In  an  action  of  debt,"  said 
the  Chief  Baron,  "  no  doubt  the  plea  must 
state  that  the  defendant  never  was  in- 
debted to  the  plaintiff  in  a  greater  amount ; 
but  the  question  is,  whether  it  must  not 
also  notice  the  damages  for  the  detention 
of  the  debt  ?     We  think  it  must,  in  order 
to  constitute  an  answer  to  the  action,  be- 
cause it  may  happen  that  damages  are  a 
y^ry  important  part  of  the  plaintiff  s  claim, 
-—as  for  instance,  in  debt  on  a  mortgage 
deed,  where  the  principal  and  interest  are 
to  be  paid  on  a  given  day,  the  interest 
af^er  that  day  can  only  be  recovered  as 
damages,  and  that  interest  may  equal  or 
even  exceed  the  debt ;  and  as  it  is  impos- 
sible to  tell  on   the   face  of  the  record 
whether  the  damages  are  substantial  or 
not,  we  think  the  plea  ought  to  be  framed 
80  as  to  include  a  payment  into  court  on 
account  of  the  damages ;    and    the   plea 
should  be  varied  accordingly,  in  order  to 


adapt  it  to  the  nature  of  the  actiop."  The 
rule  to  set  aside  the  judgment  signed  for 
damages  was  tlierefiire  discharged^  but  io 
consideration  of  the  novelty  of  the  point, 
and  thnt  the  defendant  had  been  misled  bj 
the  form  given  by  the  new  rules,  the  re- 
porter states  that  the  defendant  was  al- 
lowed to  amend  his  plea  on  payment  of 
the  costs  of  the  amendment  only. 

In  order  to  preserve  their  clients  from  a 
similar  or  increased  infliction,  by  payment 
of  costs  unnecessarily  incurred,  we  should 
recommend  our  professional  readers  to  lose 
no  time  in  correcting  the  forms  of  a  plea 
of  payment  into  court  in  debt,  which  may 
be    found   in   their   offices-       When    tbie 
damages  are  substantial  &s  suggested  in 
judgment  of  the  court,  the  plea  must  be 
framed  so  as  to  show  that  a  sum  adequate 
to  the  damages  has  been  paid  into  court  in 
addition  to  the  debt.     In  the  more  usual 
case,  however,   where  the  damages   are 
merely  nominal,  and  the  payment  of  the 
debt  is  complete  satisfaction,   we  appre- 
hend it  will  be  sufficient  to  add  to  the  alle- 
gation in  the  statutory  form,  that  the  de- 
fendant never  was  indebted  to  the  plaintiff*, 
the  words  "nor  has  the  plaintiff'  sustained 
damages*'  to  a  gwater  areount>&c.,  than 
the  sum  paid  into  «6ourt.     But  our  readers 
may  believe  that  we  hazard  this  opinion 
with  some  diffidence  in  a  case  where  the 
judges  have  already  been  twice  so  unfortu- 
nate as  to  have  framed  an  imperfect  plea. 
If  the  duty  imposed  on   the   judges  of 
settling  the  forms  of  procedure  in  the  new 
courts,  under  the  stat.  9  &  10  Vict.,  c.  95» 
s.  78,  does  not  engross  the  attention  of 
those  learned  personages  in  theapproacing 
term,  during  all  the  time  they  can  spare 
from  the  ordinary  business  of  their  respec- 
tive courts,  it  is  possible  that  the  point  de- 
termined in  Lowe  v.  Steds  may  suggest 
the  expediency  of  a  re- consideration  of  the 
form  prescribed  by   the   rule  of  Trinity 
Term,  1  Vict. 


RESTORING  ARREST  ON  MESNE 
PROCESS. 


See  \  Wms,  Saund,  08^  ii,  3, 


A  BILL  brought  in  by  Mr.  Warburtoa  and 
Mr.  Leader,  "To  restore  Arrest  on  Mesne 
Process  in  Civil  Actions  under  certain  limita- 
tions," has  just  been  printed.  It  reeites,  that 
it  has  been  found  by  experience,  that  the  abo- 
lition of  arrest  on  mesne  process  has  greatly 
increased  the  espense  and  difficulty  oC  eoni* 
pelhng  payment  of  debts,  and  haa  cnaUpd 
debtors  to  continue  to  resist  their  creditors. 
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until  the  greater  part  of  their  assets  have  been 
wasted  or  ccmeealed,  or  distnbntdd  amoqgst 
favoured  creditors ;  and  that  it  is  expedient  to 
restore  the  power  of  arrest  on  mesne  process  in 
civil  actions,  with  proper  precautions  to  pre- 
vent such  power  from  being  abused :  it  is  there- 
fore proposed  to  enact  as  follows : — 

1.  That  so  much  of  an  act,  1  &  2  Vict.  c. 
110,  intituled,  ''An  Act  for  aboUsbing  Arrest 
on  Meane  Process  in  Civil  Actions,  except  in 
.certain  cases,  for  extending  the  Remedies  of 
'Creditors  against  the  Property  of  Debtors,  and 

for  amending  the  laws  for  tite  relief  of  Insol- 
vent Debtors  in  England,''  as  abolished  arrest 
on  mesne  process,  snail  be  and  is  hereby  re- 
pealed. 

2.  That  no  writ  of  cajMcu  ad  respondendum 
shall  issue  against  anv  person,  except  upon  the 
order  of  one  of  the  London  or  district  Com- 
missioners of  her  Majesty's  Court  of  Bank- 
ruptcy. 

3.  That  no  commisnoner  of  the  Court  of 
Bankruptcy  shall  issue  such  order  unless  the 
creditor  applying  for  the  same  shall  file  in 
court  an  affidavit,  «tatinff  the  particulars  of  his 
debt ;  and  if  the  debt  dbidl  be  on  balance  of 
account,  or  shall  consist  of  more  items  than 
one,  then  annexing  to  his  affidavit  an  account, 
commencii^  with  the  time  when  the  account 
'was  last  stated  and  agreed  between  himself 
•  and  his  debtor,  if  ever,uul  showing  every  sub- 
sequent item,  and  the  babnoe.  i^ 

4.  That  no  commissioner  shall  issue  such 
order  unless  the  party  applying  for  the  same 
shall  show  to  him  a  clear  prima  facie  case  of 
debt  due,  and  shall  make  affidavit  that  the 
payment  thereof  has  been  twice  demanded  by 
letter,  sent  by  post,  addressed  to  the  debtor  at 
his  lauBt  known  place  of  residence,  according  to 
the  usual  and  ordinary  course  of  business; 
and  that  the  second  letter  was  sent  not  earlier 
than  one  week  after  the  first  letter,  nor  earlier 

.  than  three  weeks  before  the  day  of  application 
to  the  court. 

5.  That  the  commissioner,  before  issuing 
such  order,  shall  be  carefol  in  examining  into 
the  reality  of  the  debt  alleged  to  be  due,  and 
into  its  nature  and  consideration ;  and  shall, 
for  that  purpose,  require  of  the  creditor  de- 
manding such  order,  the  production  of  such 
books  and  papers  and  writings  as  may  be  ne- 
cessary to  evidence  the  reality  of  the  debt ;  and 
shall  also  require  the  personal  attendance  of 
the  creditor,  or,  in  cases  where  the  debt  is  al- 
leged to  be  due  to  mere  persons  than  one,  of 

.  one  of  such  oieditprB,  unless  under  special  cir- 
cumstances  he  shall  think  fit  to  dispense  with 
such  attendance. 

6.  That  as  soon  as  the  alleged  debtor  shall 
be  taken  under  such  writ  of  capias,  he  shall  be 
brought  forthwith  before  a  commis8k>nerof  the 
Court  of  Bankruptcy,  and  shall  be  at  liberty  to 
show  either  that  the  debt  or  any  part  thereof  is 
not  due,  or  thai  there  is  so  much  doubt  about 
ibe  veaUtf  of  the  debt  as  that.tbe  creditor  ought 
la  bereft  to  establish  his  right  in  the  proper 


court  of  justice  before  being  permuted  to  umm 
a  capias  against  the  debtor ;  and  for  such  puf- 
pose  shall  have  liberty  to  examine  the  person 
or  persons  at  whose  instance  the  capias  issued, 
ana  to  produce  such  books,  papers,  and  writ* 
ings  as  he  may  think  necessary  to  explain  his 
case,  after  which  the  commissioner  may  either 
discharge  the  party  arrested,  or  order  bin  to 
give  bail,  with  two  sufficient  sureties,  in  such 
sum  as  shall  appear  to  the  commissioner  to  be 
actually  due,  tor  the  payment  of  such  sum  as 
may  thereafter  be  adiudged  to  be  due,  pursuant 
to  such  judgment  when  made. 

7.  That  the  party  arrseted  shall  be  entitled 
to  his  discharge  on  payment  into  court  of  any 
sum  for  which  the  commissioner  shaU  order 
him  to  give  bail. 

8.  That  the  party  arrested  shall  be  released, 
if,  being  a  person  liable  to  the  bankrupt  laws, 
he  shall  have  signed  or  shall  sign  a  declaration 
of  insolvency,  pursuant  to  an  act  passed  in  the 
fifth  and  sixth  years  of  her  Majesty,  intituled, 
"  An  Act  for  the  Amendment  of  the  Law  of 
Bankruptcy ;"  or  if  not  being  a  person  liable  to 
the  bankrupt  laws,  he  shall  have  presented  or 
shall  present  a  petition  for  relief  pursuant  to 
certain  acts  pas^  in  the  fifth  and  sixth  yean, 
and  seventh  and  eighth  years  of  her  Mmesty, 
intituled  respectivdy,  "An  Act  for  the  Relirf 
of  Insolvent  Debtora,"  and  "  An  Act  to  amend 
the  Law  of  Insolvency,  Bankruptcy,  and  Exe- 
cution." 


NEW  STATUTES  EPFBCTIIW  ALTE- 
RATIONS IN  THE  LAW. 

rblioioub  opinions  rblibf. 

9  &  10  Vict,  c  69- 

An  Act  to  relieve  her  Majesty's  Sulqects  from 

certain  Penalties  and  Disabilities  in  regard 

to    Religious    Opinions.       [18th    August, 

1847.] 

1.  Certain  acts  and  parts  of  acts  repealed, 
5  *  6Edw.  6,  c.  1,  w.  1,  2,  3,  4,  6  ;  1  Ehf.  c. 
1 7  2  EUz,  c.  1,  (I.) ;  1  Bliz,  c.  2  ;  2  Eltz.c. 

(I.) ;  6  Eliz,  c.  1 ;  13  Eliz,  c.  2  ;  29  Eltz. 


2, 


c.  6; 
part 


1  Jac.  I,  c. 
3  Jac.  l,c. 


3  Jac, 
7  Jac. 


1,  c.  1,  s.  2,  m 
pari  J  o^u^.  x,^.,,  .  •-^.  1,  C.  6;  13  Sf  14 
Car.  2,  c.  4,  *.  11 :  17  §•  18  Car.  2,  c.  6,  *.  6. 
(/.).•  30  Car.  «,  St,  2,  «.  5,  in  part ;  8*9  W. 
3,  c.  3,  (S.)  and  all  laws  revived,  ratxfiedy  and 
confirmed  thereby,  11  ^  12  JT.  3,  c.  4;  1 
Anne,  st,  1,  c.  30/  2  Anne,  c.  6,  5.  1,  (I.) :  f- 
3  ;  J.  4  /  U  Q.X  c.  17  ;  17  $•  18  G.  3,  c.  49, 
s.  a,  (X)  18  G.  3.  c.  60,  s,  6  ;  23  ^24  G.  3,  c. 
38,  a.)  2  31  G.  3,  c.  32,  ss.  .12,  15  ;  «.  16 , 
33  G.  3,  c.  21,  s.  14.  (L);  33  G.  3,  e;  44.- 
Be  H  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  That  frwu 
and  after  the  commencement  of  this  act  the 
statutes  or  ordinances  and  the  several  acts 
hereinafter  mentioned,  or  so  nittcb  and  such 
parts  of  any  of  the  said  acts  as  are  hcrem- 
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after  spedfied^  shall  be  repealed;  (that  is  to 

say.) 

The  statute  or  ordinances  of  the  54  &  55  Hen. 
3,  and  the  statute  or  ordinance  commonly 
caUed  statutum  judseismo : 

Also  so  much  of  an  act  passed  in  the  5  &  6 
Edw.  6,  intituled  "An  Act  for  the  Uni- 
formity of  Service  and  Administration  of 
Sacraments  throughout  the  Realm/'  as  en- 
acts, "  that  from  and  after  the  feast  of  All 
Saints  next  coming  all  and  every  person  and 
persons  inhabiting  within  this  realro«  or  anv 
other  the  King's  Majesty's  dominions,  shall 
diligently  and  fiiithfully,  having  no  lawful  or 
reasonable  excuse  to  oe  absent,  endeavour 
themselves  to  resort  to  their  parish  church 
or  chapel  accustomed,  or,  upon  reasonable 
let  thereof,  to  some  usual  place  where  com- 
mon prayer  and  such  service  of  God  shall  be 
used  m  such  time  of  let,  upon  every  Sunday, 
and  other  days  ordained  and  used  to  be  kept 
as  holy  days,  and  then  and  there  to  abiae 
orderly  and  soberlv  dudng  the  time  of  com- 
mon prayer,  preachings,  or  other  service  of 
God  there  to  be  used  and  ministered,  upon 
pain  of  punishment  by  the  censures  of  the 
church,"  so  far  as  the  same  affects  persons 
dissenting  from  the  worship  or  doctrines  of 
the  united  church  of  England  and  Ireland, 
and  usually  attending  some  place  of  worship 
other  than  the  estabhshed  church :  Provided 
always,  that  no  pecuniary  penalty  shall  be 
imposed  upon  any  person  by  reason  of  his 
80  absenting  hiniBeUP  as  aforesaid  : 

Also  so  nrach  of  the  said  act  as  enacts,  "  that 
if  any  manner  of  person  or  persons  inhabit- 
ing and  being  within  this  realm,  or  any  other 
the  King's  Majesty's  dominions,  shall,  after 
the  said  feast  of  All  Saints,  willingly  and 
wittingly  hear  and  be  present  at  any  other 
manner  or  form  of  common  prayer,  of  ad- 
ministration of  the  sacraments,  of  making 
of  ministers  in  the  churches,  or  of  any  other 
rites  contained  in  the  book  annexed  to  this 
act,  than  is  mentioned  and  set  forth  in  the 
said  book,  or  that  it  is  contrary  to  the  form 
of  sundry  provisions  and  exceptions  con- 
tained in  the  aforesaid  former  statute,  and 
shall  be  thereof  convicted  according  to  the 
laws  of  this  realm,  before  the  justices  of  as- 
size, justices  of  oyer  and  determiner,  justices 
of  peace  in  their  sessions,  or  any  of  them,  by 
the  verdict  of  twelve  men,  or  by  his  or  their 
own  confession,  or  otherwise,  shall,  for  the  first 
offence  suffer  imprisonment  for  six  m<inth8, 
without  bail  or  mainprise,  and  for  the  second 
offence,  being  likewise  convicted  as  is  above- 
snid,  imprisonment  for  one  whole  year,  and 
for  the  third  offence,  in  hke  manner,  im- 
prisonment during  his  or  their  lives  :" 

Also  so  much  of  the  said  act  as  enacts,  "  that 
for  the  more  knowledge  to  be  given  hereof, 
and  better  observation  of  this  law,  all  and 
singular  curates  shall,  upon  one  Sunday 
every  quarter  of  the  year,  during  one  whole 
year  next  following  the  aforesaid  feast  of  All 
Saints  next  comin^f,  read  this  present  act  in 
the  church  at  the  tme  of  the  most  assembly. 


and  likewise  once  in  every  year  foUowing,  at 
the  same  time  declaring  unto  the  people,  by 
the  authority  of  the  scripture,  how  the  mercj  j 
and  goodness  of  God  hath  in  aU  afn  been 
shown  to  his  people  in  their  necesaitiea  and 
extremities,  by  means  of  hearty  and  fisithful 
prayer  made  to  Almighty  God,  especially 
where  people  be  gathered  together  with  one 

.  faith  and  mind  to  offer  up  their  hearts  by 
prayers  as  the  best  sacrifices  that  Christian 
men  can  yield :" 

Also  so  much  of  any  act  or  acts  of  the  parlia- 
ment of  Ireland  as  mav  have  extenoed  to 
Ireland  the  provisions  of  the  said  act  of  the 
5  &  6  Edward  6,  so  far  as  the  same  it  hen* 
by  repealed : 

Also  so  much  of  an  act  passed  in  the  I  Eliz. 
c.  1,  intituled  "An  Act  to  restore  to  the 
Crown  the  ancient  Jurisdiction  over  the  Es- 
tate Ecclesiastical  and  Spiritual  and  abdliah- 
ing  all  Foreign  Powers  repugnant  to  the 
same,"  and  of  an  act  of  the  parliament  of 
Ireland  passed  in  the  2  Eliz.  1,  intituled  "  An 
Act  restoring  to  the  Crown  the  auncient 
Jurisdiction  of  the  State  Ecclesiastics U  and 
Spiritual],  and  abolishing  all  Forrrinne  Power 
repugnant  to  the  same,'' as  makes  it  punish- 
able to  affirm,  hold,  stand  with,  set  forth, 
maintain,  or  defend,  as  ther^n  is  mentioned, 
the  authority^  pre-  eminence,  power,  or  ioris* 
diction,  spiritual  or  ecclesiastical,  of  any 
foreign  prmce,  prelate,  person,  state,  or  po- 
^  tentate  tneretofor^claimed,  used,  or  usurped 

1  within  this  realm,  or  any  dominion  or  coun- 
try being  within  or  under  the  power,  domi- 
nion or  obeisance  of  her  Highness,  or  to  put  in 
use  or  execute  anything  for  the  extoUing, 
advancement,  setting  forth,  maintenance,  or 
defence  of  any  such  pretended  or  usurped 
jurisdiction,  power,  pre-eminence,  and  au- 
thority, or  any  part  thereof,  or  to  abet,  aid, 
procure,  or  counsel  any  person  so  offending : 
Provided  always,  and  be  it  declared,  that 
nothing  in  this  enactment  contained  shall 
authorise  or  render  it  lawful  for  any  person 
or  persons  to  affirm,  hold,  stand  with,  set 
fortn,  muntain,  or  defend  any  such  foreign 
power,  pre-eminence,  jurisdiction,  or  autho- 
rity, nor  shall  the  same  extend  further  than 
to  the  repeal  of  the  particular  penalties  and 
punishments  therein  referred  to,  but  in  all 
other  respects  the  law  shall  continue  die 
same  as  if  this  enactment  had  not  Immu  made: 
Provided  further,  that  if  any  person  in  holy 
orders  according  to  the  rites  and  ceremonies 
of  the  united  church  of  England  and  Ireland 
shall  affirm,  hold,  stand  with,  sK  forth,  diain- 
tain,  or  defend  any  such  foreign  power,  pre- 
eminence, jurisdiction,  or  authority,  such 
person  shall  be  incapable  of  holding  any 
ecclesiastical  promotion,  and,  if  in  possession 
of  any  such  promotion,  may  be  deprived 
thereof  by  due  course  of  law,  in  the  same 
manner  as  for  any  other  cause  oi  deprivation: 
Also  so  much  of  another  act  passed  in  the  1 
Eliz.  c.  2,  entituled  "An  Act  for  the  Uni- 
formity of  Common  Prayer  and  Service  in 
the  Church,  and  Administration  of  tibe  Sacit- 
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.  mtntey'*  and  of  another  act  of  the  parliament 
of  Ireland  passed  in  the  2  Eliz.  c.  2,  intituled 
"An  Act  for  the  Uniformity  of  Common 
Prayer  and  Service  in  the  Church,  and  the 
Administration  of  Sacr&ments,"  as  relates  to 
a  person's  resorting  to  his  parish  church  or 
chapel  accustomed,  or,  upon  reasonable  let 
thereof,  to  some  usual  place  where  common 
prayer  and  such  sendee  of  God  as  in  such 
acts  are  mentioned  are  used  in  such  time  of 
let,  upon  Sundays  and  other  days  ordained 
and  used  to  be  kept  as  holy  days,  and  to  his 
then  and  there  abiding  orderly  and  soberly 
during  the  time  of  the  common  prayer, 
preaching,  or  other  service  of  God  there  used 
and  ministered : 

Also  an  act  passed  in  the  5  Eliz.  c.  1,  intituled 
"An  Act  for  the  Assurance  of  the  Queen's 
Royal  Poi»'er  over  all  Estates  and  Subjects 
within  Her  Dominions : 

Also  an  act  passed  in  the  13  Eliz.  c.  2,  intituled 
"An  Act  against  the  bringing  in  and  putting 
in  execution  of  Bulls,  Writmgs,  or  Instru- 
ments, and  other  superstitious  Things,  from 
the  See  of  Rome,"  so  far  only  as  the  same 
imposes  the  penalties  or  punishments  therein 
mentioned ;  but  it  is  hereby  declared  that 
nothing  in  this  enactment  contained  shall 
anthonse  or  render  it  lawful  for  any  person 
or  persons  to  import,  bring  in,  or  put  in  exe- 
cution within  this  realm  any  such  bulls, 
writings,  or  instruments,  and  that  in  all  re- 
spects, save  as  to  the  sftid  penalties  or  punish- 
ments, the  law  shall  continue  the  same  as  if 
this  enactment  had  not  been  made : 

Also  an  act  passed  in  the  29  Eliz.  c.  6,  en- 
tituled  "  An  Act  for  the  more  speedy  and 
due  Execution  of  certain  Branches  of  the 
Statute  made  in  the  Twenty- third  Year  of 
the  Queen's  Majesty's  reign,  intituled  '  An 
Act  to  retain  the  Queen's  Majesty's  Subjects 
in  their  due  obedience :' " 

Also  an  act  passed  in  the  1  Jac.  1,  c.  4,  in- 
tituled "  An  Act  for  the  due  Execution  of 
the  Statutes  against  Jesuites,  Seminary 
Priests,  Recusants,"  &c. 

Also  so  much  of  an  act  passed  in  the  3  Jac.  1, 
c.  1,  s.  2,  intituled  "An  Act  for  a  public 
Thanksgiving  to  Almighty  God  every  Year 
on  the  Fifth  Day  of  November,"  as  enacts, 
"  that  all  and  everj  person  and  persons  in- 
habiting within  this  realm  of  England  and 
the  dominions  of  the  same  shall  always  upon 
that  day  diligently  and  faithfully  resort  to 
the  parish  church  or  chapel  accustomed,  or 
to  some  usual  church  or  chapel  where  the 
aaid  morning  prayer,  preaching,  or  other 
service  of  God  shaU  be  used,  and  then  and 
there  to  abide  orderly  and  soberly  during 
the  time  of  the  said  prayers,  preaching,  or 
other  service  of  God  there  to  be  used  and 
ministered :" 

Also  an  act  passed  in  the  said  3  Jac.  1»  c.  4, 
intituled  "  An  Act  for  the  better  discovering 
and  repressing  of  Popish  Recusants :" 

Also  an  act  passed  in  the  7  Jac.  1,  c.  6,  in- 
tituled "  An  Act  for  administering  the  Oath 
of  Allegiance,  and  Reformation  of  Married 
Women  Recusants :" 


Also  so  much  of  an  act  passed  in  the  13  &  H 
Car.  2,  c.  4,  s.  11,  intituled  "  An  Act  for  the 
Uniformity  of  Public  Prayers,  and  Adminis- 
tration of  Sacraments,  and  other  Rites  and 
Ceremonies,  and  for  establishing  the  Form 
of  making,  ordaining,  and  consecratins 
Bishops,  Kiests,  and  Deacons  in  the  Churcn 
of  England,"  as  makes  any  schoolmaster  or 
other  person  instructing  or  teaching  youth 
in  any  private  house  or  family  as  a  tutor  or 
schoolmaster  punishable  for  mstructing  or 
teaching  any  youth  as  a  tutor  or  school 
master  before  licence  obtained  from  his  re- 
spective archbishop,  bishop,  or  ordinary  of 
the  diocese,  according  to  the  laws  and  sta- 
tutes of  this  realm,  and  before  such  subscrip- 
tion and  acknowledgment  made  as  in  the 
said  act  is  mentioned : 

Also  so  much  of  the  last-mentioned  act  where- 
by any  act  or  part  of  any  act  herein-befort 
repealed  has  been  confirmed  or  kept  in 
force : 

And  also  so  much  of  any  act  or  acts  of  parlia- 
ment whereby  the  saia  parts  of  the  said  act 
of  the  13  &  14  Car.  2,  herein-before  repealed 
have  been  confirmed  or  incorporated  m  any 
other  act  or  acts  of  parliament : 

Also  so  much  of  an  act  of  the  parliament  of 
Ireland  passed  in  the  17  &  18  Car.  2,  c.  6,  s.^ 
6,  as  requires  that  schoolmasters  or  other 
persons  instructing  or  teaching  youth  in  pri- 
vate houses  or  families  as  tutors  or  school- 
masters should  take  the  oath  of  allegiance- 
and  supremacy,  and  as  makest.such  school- 
masters or  other  persons  punisrhable  for  so 
instructing  or  teaching  youth  before  license 
obtained  from  their  respective  archbishop, 
bishop,  or  ordinary  of  the  diocese,  and  be- 
fore such  subscription  and  acknowledgment 
made  as  in  the  said  act  is  mentioned  : 

Also  so  much  of  an  act  passed  in  the  30  Car.  2, 
St.  2,  s.  5,  intituled  "  An  Act  for  the  more 
effectual  preserving  the  King's  Person  and 
Government  by  disabling  Papists  from  sit- 
ting in  either  House  of  Parliament,"  as 
enacts  that  "  every  person  now  or  hereafter 
convicted  of  popish  recusancy  who  hereafter 
shall,  at  any  time  after  the  said  first  day  of 
December,  come  advisedly  into  or  remain  in 
the  presence  of  the  King's  Majesty  or 
Queen's  Majesty,  or  shall  come  into  the 
court  or  house  where  they  or  any  of  them 
reside,  as  well  during  the  reign  of  his  present 
Majesty  (whose  life  God  long  preserve)  as 
during  the  reigns  of  any  of  his  royal  succes- 
sors, kings  or  queens  ol  England,  shall  incur 
imd  suffer  all  die  pains,  pensdties,  forfeitures, 
and  disabilities  in  this  act  mentioned  or 
contained :" 

Also  an  act  of  the  parliament  of  Scotland  pass- 
ed in  the  8  &  9  W.  3,  c.  3,  intituled  "An 
Act  for  preventing  the  Growth  of  Popery," 
and  all  laws,  statutes,  and  acts  of  parliament 
revived,  ratified,  and  perpetually  confirmed 
by  the  sadd  act  of  King  William's  first  par- 
liament, except  as  to  the  form  of  the  formula 
in  such  last-mentioned  act  contained  : 

Also  an  act  passed  in  the  11  &  12  W.  3,  c.  4, 
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'  intituled  "An  Act  for  the  further  preventbg 
the  growdi  of  Popery  : 

Also  an  act  passed  in  the  I  Axxue,  et.  1,  c.  30> 
intituled  ^  An  act  to  oblige  Jews  to  maintain 
and  provide  for  their  Protestant  children :" 

Also  so  much  of  an  act  of  the  parliament  of 
Ireland  passed  in  the  2  Anne,  c  6,  s.  1,  inti- 
tuled '*  An  Act  to  prevent  the  further  Growth 
of  Popery,"  as  enacts,  "  that  if  any  person 
or  persons  shall  seduce,  persuade,  or  pervert 
any  person  or  persons  professing  or  that 
shall  profess  the  Protestant  religion  to  re- 
nounce, forsake,  or  abjure  the  same,  and  to 
profess  the  Popish  religion,  or  reconcile  him 
or  them  to  the  church  of  Rome,  then  and  in 
such  case  every  such  person  and  persons  so 
seducing,  as  also  every  such  Protestant  and 
Protestants  who  shall  be  so  seduced,  per- 
verted, and  reconciled  to  Popery,  shall  for 
the  said  offences,  being  thereof  lawfully  con- 
victed, incur  the  danger  and  penalty  of 
prsemunire  mentioned  in  the  Statute  of 
Fremunire  made  in  England  in  the  sixteenth 
year  of  the  reign  of  King  Richard  the 
Second:" 

Also  so  much  of  the  said  last-mentioned  act  of 
Queen  Anne  as  empowers  the  Court  of 
Chancery  to  make  such  order  for  the  main- 
tenance of  Protestant  children  not  main- 
tained by  their  Popish  parents,  suitable  to 
the  degree  and  abilitv  of  such  parents  and  to 
the  age  of  such  child,  and  also  for  the  por- 
tions of  Pk'otestant  children  to  be  paid  at 
the  decease  of  their  Popish  parents,  as  that 
court  shfdl'  adjudge  fit,  snitaole  to  the  degree 
and  ability  of  such  parents,  and  as  empowers 
the  said  court  to  make  such  order  for  the 
educating  in  the  Protestant  religion  the  chil- 
dren of  Papists,  where  either  the  father  or 
mother  of  such  children  shall  be  Protestants, 
till  the  age  of  eighteen  years  of  such  clul- 
dren,  as  to  that  court  shall  seem  meet,  and 
in  order  thereto  to  limit  and  appoint  where, 
and  in  what  manner,  and  by  whom,  such 
children  shall  be  educated;  and  as  enacts 
that  the  father  of  such  children  shall  pay  the 
charges  of  such  education  as  shall  be  di- 
rected by  the  said  court : 
And  an  act  passed  in  the  11  G.  2,  c.  if,  inti- 
tuled '^  An  Act  for  securing  the  Estates  of 
Papists  conforming  to  the  Protestant  Reli- 
gion against  Disabilities  created  by  several 
Acts  of  Parliament  relating  to  Papists ;  and 
for  rendering  more  effectual  the  several  Acts 
of  Parliament  made  for  vesting  in  the  Two 
Universities ,  in  that  pan  of  Great  Britain 
called  England  the  Presentation  of  Benefices 
belonging  to  Papists,"  except  so  much  of  the 
said  Act  as  relates  to  any  advowson  or  right 
of  presentation,  collation,  nomination,  or  do- 
nation of  or  to  any  benefice,  prebend,  or  ec- 
desiastical  living,  school,  hospital,  or  dona- 
tive, or  any  grant  or  avoidance  thereof,  or 
any  admission,  institution,  or  induction  to  be 
made  thereupon,  but  so  as  that  the  repeal  of 
the  swd  act  shall  not  in  anywise  affect  or 
prejudice  the  right,  title,  or  interest  of  any 
person  m  or  to  any  lands,  tenements,  or 


hereditaments  imder  and  by  virtue  of  Ae 
provisions  of  the  said  act  at  the  time  of  snch 
repeal : 
Also  so  much  of  an  act  of  the  partiament  of 
Ireland  passed  in  the  17  &  18  G.  3,  c.  49, 
8.  5,  intituled  "  An  Act  for  the  Relief  of  His 
Majesty's  Subjects  of  this  Kingdom  profess- 
ing the  iPopish  ReH^on,  as  enacts,  ^' that  no 
maintenance  or  portion  shall  be  granted  to 
any  child  of  a  Popish  parent,  upon  a  biU  filed 
against  such  parent  pursuant  to  the  aforesaid 
act  of  the  second  of  dueen  Anne,  out  of  the 
personal  property  of  such  Papist,  except  out 
of  such  leases  which  they  may  hereafter  take 
under  the  powers  granted  in  this  act :" 

Also  so  much  of  an  act  passed  in  the  IS  G.  3, 
c.  60,  e.  5,  intituled  **  An  Act  for  lelievinif 
His  Majesty's  Subjects  professing  the  Po^ 
Religion  from  certain  Penalties  and  DisaoOi- 
ties  imposed  on  them  by  an  Act  made  in  the 
Eleventh  and  Twelfth  Years  of  the  Reign  of 
King  William  the  Third,  intituled  *  An  Act 
for  the  further  preventing  the  Grorti  of 
Popery,' "  as  enacts  "  that  nothing  in  this 
act  contained  shall  extend  or  be  constmedto 
extend  to  any  Popish  bishop,  priest,  jesoit  or 
schoohnaster  who  shall  not  have  taiken  and 
subscribed  the  above  oath  in  the  above 
words  before  he  shall  ha%'e  been  appre- 
hended, or  any  prosecution  commenced 
against  him :" 

Also  so  much  of  an  act  of  the  parliament  of 
Ireland  passed  in  th^  23  &  24  G.  3,  e.  3S,  in- 
tifiiled  "  An  Act  for  extending  the  Provisions 
of  an  Act  passed  in  this  lungdoxn  in  the 
Nineteenth  and  Twentieth  Years  of  His  Ma- 
jesty's Reign,  intituled  •  An  Act  for  natu- 
ralizing such  Foreign  Merchants,  Trader, 
Artificers,  Artizans,  Manufacturers,  Work- 
men, Seamen,  Farmers,  snd  others  as  shall 
settle  in  this  Kingdom,' "  as  excepts  out  of 
the  benefit  of  that  act  persons  professing  the 
Jewish  religion : 

Also  so  much  of  an  act  passed  in  the  31  G.  3, 
c-  32,  intituled  ''An  Act  to  relieve,  upon 
Conditions  and  under  Restrictions,  the  rer- 
sons  therein  described  from  certain  Penalties 
and  Disabilities  to  which  Papists  or  Persons 
professing  the  Popish  Religion  are  by  Lav 
subject,"  as  enacts  "that  nothing  hereia 
contained  shall  be  construed  to  give  any 
ease,  benefit,  or  advantage  to  any  person 
who  shall,  by  preaching,  teaching,  or  writiog. 
deny  or  gainsay  the  oath  of  allegiance,  abju- 
ration, and  declaration  herein-before  men- 
tioned and  aopointed  to  be  taken  as  afdre- 

.  said,  or  the  declarations  or  doctrines  therein 
contained,  or  any  of  them :" 

Also  so  much  of  the  said  last-mentioned  act  as 
provides  and  enacts,  "  that  no  schoolmaster 
professing  the  Roman  Catholic  religion  shall 
receive  into  his  school  for  education  the 
child  of  any  Protestant  father :" 

Also  so  much  of  the  said  last-mentioned  act  as 
provides  and  enacts,  "  that  no  person  pro- 
fessing the  Roman  Catholic  religion  ahafi  be 
penmtfeed  to  keep  a  school  for  the  educatioa 
of  youth  until  his  or  her  name  and  deserip- 
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tioQds  a  RoQMD  Gftlholic  sdhootmaMer  or 
seboolmiatreM  sbftll  hsve  been  recorded  at 
the  quarter  or  general  seMion  of  the  peace 
for  the  county  or  other  division  or  place 
where  atich  school  shall  be  situated,  by  the 
clerk  of  the  peace  of  the  sedd  court,  who  is 
b^reb^  required  to  record  such  name  and 
descnptioD  accordingly  upon   demand   by 
such  fierson,  and  to  give  a  certificate  thereof 
to  such  person  as  shaU  at  any  time  demand 
the  same,  and  no  person  offending  in  the 
premises  shall  receive  any  benefit  of  this 
act;" 
Also  so  much  of  an  act  of  the  parhament  of 
Ireland  passed  in  the  33  6.  3,  c  21,  s.  14, 
intituled  "An  Act  for  the  Relief  of  His  Ma- 
jestv's  Popish  or  Roman  Catholic  Subjects 
of  irehmd,"  as  provides,  ''  that  no  Papist  or 
Roman  C^hohc,  or  person  professing  the 
Roman  OathoHc  or  Popish  religion,  shall 
take  any  benefit  by  or  under  this  act,  unless 
he  shall  hove  first  taken  and  subscribed  the 
oflth  and  dechnration  in  this  act  contained 
and  set  forth,  and  also  the  said  oath  ap- 
poihted  by  the  said  act  passed  in  the  Thir- 
teenth and  Fourteenth  Years  of  His  Majestv's 
Reign,  xntitnled '  An  Act  to  enable  His  Ma- 
jesty's Subjects,  of  whatever  Persuasion,  to 
testify  thmr  ASeg^nce  to  Him  in  some  One 
of  His  Majesty's  Four  Oourte  in  Dublin,  or 
at  the  General  Sessions  of  the  Peace,  or  at 
any  Adjournment  thereof,  to  be  holden  for 
the  CoBnty>Oty,  or  Bowmgh  wherein  suclf 
Papist  or  Roman  Catholic,  or  Person  pro^ 
feeling  the  Roman  Catholic  or  Popish  Re- 
ligion, doth  inhabit  or  dwell,  or  before  the 
going  Judge  or  Judges  of  Assite  in  the 
Ckyunty   wherein   such    Papist   or  Roman 
Cathcdic,  or  Person  professing  the  Roman 
Catholic  or  Popish  Religion,  doth  inhabit 
and  dwdl  in  opc^  Court:' " 
Ako  an  Act  passed  in  the  said  33  G.  3,  e.  34, 
intituled  "  An  Act  for  requiring  a  certain 
Form  of  Oath  of  Abjuration  and  Declaration 
fh)m  His  Majesty's  Subjects  ptofessing  the 
Roman  Catholic  Religion  in  that  Part  of 
Great  Britain  Cfdled  Scotland." 
2.  Jews  to  be  subject  to  the  same  laws  as 
Protestant  Dissenters  in  respect  to  schools  and 
places  of  worship, — And  be  it  enacted.  That 
from  and  after  the  commencement  of  tWs  act 
her  Majesty's  subjects  professing  the  Jewish 
rdlgion,  in  respect  to  their  schools,  places  for 
religions  worship,  education,  and  charitable 
purposes,  and  the   property  held   therewith, 
shall  be  subject  to  the  same  laws  as  her  Ma- 
jesty's Protestant  subjects  dissenting  from  the 
Church  of  England  arc  subject  to,  and  not 
further  or  otherwise. 

3*  Not  to  affect  pending  wt^*.— Provided, 
Thfll  nothing  in  this  act  contwned  shall  affect 
any  action  Or  suit  actually  pending  or  com- 
menced, or  any  property  now  in  litigation,  dis- 
cHation,  or  dispute,  in  any  of  her  Majesty's 
courts  of  law  or  equity.  ^. 

4.  Disiminnff  rdigious  assemblies.  —  That 
fttftt  laid  Idfter  the  commencement  of  this  act 
all  laws  no#  iff  foiree  agaiiist  the  wilfttlly  arid 


maliciously  or  contemptuously  disqmeting  or 
disttirbing  any  meetfng,  assembly,  or  congre- 
tfation  of  persons  assembtedfor  teligious  wor- 
ship, permitted  or  authorised  by  any  former 
act  or  acts  of  parliament,  or  the  disturbing, 
molesting,  or  misusing  any  preacher,  teacher, 
or  person  officiating  at  such  meeting,  assembly, 
or  congregation,  or  any  person  or  persons  there 
assembled,  shall  apply  respectively  to  all  meet- 
ings, assemblies,  or  congregations  whatsoever 
of  persons  lawfully  assembled  for  religious 
worship,  and  the  preachers,  teachers,  or  per- 
sons-ofliciating  at  such  last-mentioned  meet- 
ings, assembhes,  or  congregations,  aind  the 
persons  there  assembled. 

6.  Act  may  be  amendedj  ^-c— lliat  this  act 
may  be  repealed,  altered,  or  varied  at  any  time 
witnin  this  session  of  parliament. 


NOTES  OF  THE  WEEK. 

THE  LATK  MR.  JUSTICE  WILLIAMS. 

We  noticed  briefly  last  week  the  unexpected 
and  rather  sudden  death  of  this  learned  judge, 
and  stated  the  dates  of  his  several  professional 
promotions,  from  his  call  to  the  bar  in  1804, 
to  his  elevation  to  the  bench  in  1834.  Few 
possessed  so  large  a  share  of  the  regard,  both 
of  the  members  of  the  bar  and  his  brethren  on 
the  bench,  as  the  deceased ;  and  we  hope  in  an 
early  number  to  give  a  full  memoir  of  his  dis- 
tinguished career  and  eminent  attainments. 

THE   NEW  JUDGE. 

Rumour  has  been  very  busy  with  the  names 
of  many  well-known  leaders  of  the  bar,  and 
with  some  who,  though  not  leaders,  are  emi- 
nent in  the  ranks  of  legal  learning.  It  is  un- 
derstood,  as  might  have  been  expected,  that  the 
Attorney-General  has  declined  the  judgeship. 
If  it  be  accepted  by  the  Solicitor-General,  then 
a  vacancy  arises  in  his  office. 

SMALL   DEBT   COURT   BULKa. 

We  have  not  yet  seen  any  notice  in  the 
Gazette  of  the  intention  of  government  to  carry- 
the  Small  Debts  Act  into  effect.  The  prcpaiu- 
tion  df  the  rules  and  regulations  of  practice 
will,  no  doubt,  occupy  a  cohsiderable  time. 
The  judges  of  the  superior  courts,  with  the 
Lord  Chancellor  and  the  Attorney  and  Solicitor- 
General,  who  may  be  considered  responsible 
for  the  efficient  working  of  the  act,  must  have 
time  to  settie  the  rules,  and  these  learned  And 
eminent  functionaries  ought  not  to  be  deprived 
of  their  long  vacation.  They  will  have  many 
details  to  consider. 
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LIST  OF  PUBLIC  GENERAL  ACTS, 
9  &  10  Victoria. 


Cap.  1.  An  Act  for  the  further  Amendment 
of  the  Acts  for  the  Extension  and  Promotion  of 
Public  Works  in  Ireland. 

Cap.  2.  An  Act  to  authorise  Grand  Juries 
in  Ireland,  at  the  Spring  Assizes  of  the  present 
year,  to  appoint  Extraordinary  Presentment 
Sessions ;  to  empower  such  Sessions  to  make 
Presentment  for  County  Works,  and  to  provide 
Funds  for  the  Execution  of  sueh  Works ;  and 
also  to  provide  for  the  more  prompt  payment 
of  Contractors  for  Works  under  Grand  Jury 
Presentments  in  Ireland. 

Cap.  3.  An  Act  to  encourage  the  Sea 
Fisheries  of  Ireland,  by  promoting  and  aiding 
with  Grants  of  Public  Money  the  Construction 
of  Piers,  Harbours,  and  other  Works. 

Cap.  4.  An  Act  to  amend  the  Acts  for  pro- 
moting the  Drainage  of  Lands,  and  improve- 
ment of  Navigation  by  Wnter  Power  in  con- 
nexion with  such  Drainage,  in  Ireland  ;  and  to 
afford  Facilities  for  increased  Employment  for 
the  labouring  Classes  in  Works  of  Drainage 
during  the  present  Year. 

Cap.  5.  An  Act  to  amend  an  Act  for  regu- 
lating the  Construction  and  Use  of  Buildings 
in  the  Metropolis  and  its  Neighbourhood. 

Cap.  6.  An  Act  to  make  Provision  until 
the  Ist  day  of  September,  1847,  for  the  Treat- 
ment of  poor  Persons  afflicted  with  Fever  in 
Ireland.    ^ 

Cap.  7.  An  Act  to  apply  the  Sum  of 
8,000,000/.  out  of  the  Consolidated  Fund  to  the 
Service  of  the  Year  1846. 

Cap.  8.  An  Act  to  make  further  Provisions 
as  to  unclaimed  Stock  and  Dividends  of  the 
South  Sea  Company. 

Cap.  9.  An  Act  for  amending  the  Act  for 
rendering  effective  the  Services  of  the  Chelsea 
Out-Pensioners,  and  extending  to  the  Out- 
Pensioners  of  Greenwich  Hospital. 

Cap.  10.  An  Act  for  regulating  the  Payment 
of  the  Out-Pensioners  of  Greenwich  and  Chel- 
sea Hospitals. 

Cap.  II.  An  Act  for  punishing  Mutiny  and 
Desertion,  and  for  the  better  Payment  of  the 
Army  and  their  Quarters. 

Cap.  12.  An  Act  for  the  Regulation  of  Her 
Majesty's  Roval  Marine  Forces  while  on  shore. 

Cap.  13.  An  Act  to  indemnify  such  Persons 
in  the  United  Kingdom  as  have  omitCbd  to 
qualify  themselves  for  Offices  and  Employ- 
ments, and  to  extend  the  Time  limited  for  these 
Purposes  respectively  until  the  25th  day  of 
March,  1847. 

Cap.  14.  An  Act  to  continue  until  the  let 
day  of  March,  1847,  and  from  thence  to  the 
end  of  the  then  next  Session  of  Parliament,  the 
several  Acts  relating  to  Insolvent  Debtors  in 
India. 

Cap.  16.  An  Act  for  raising  the  Sum  of 
18,380^200/.  by  Exchequer  Bills,  for  the  Service 
of  the  Year  I8i6. 

Cap.  16.  An  Act  to  authorise  the  Inclosure 


of  certain  Lands  in  purRWiice  of  the  Reeom- 
mendation  of  the  Incloeure  Commissionen  for 
England  and  Wales. 

Cap.  17.  An  Act  for  the  Abolition  of  the 
exclusive  Privilege  of  IVading  in  Borgiis  in 
ScoUand. 

Cap.  18.  An  Act  to  amend  Two  dericil 
Errors  in  an  Act  of  the  last  Session,  for  regu- 
lating the  Labour  of  Children,  young  Pctioos, 
and  Women  in  Print  Works. 

Cap.  19.  An  Act  to  amend  an  Act  of  the 
Second  and  Third  Years  of  His  late  Majesty,  by 
providing  additional  Booths  or  PollingKaccs 
at  Elections  in  Ireland  where  the  Number  of 
Electors  whose  Names  shall  begin  with  the 
same  Letter  of  the  Alphabet  shall  exceed  a  cer- 
tain  Number. 

Cap.  20.  An  Act  to  amend  an  Act  of  the 
2nd  Year  of  Her  present  Majesty,  for  nroviding 
for  the  Custody  of  certain  Monies  paia,  in  par- 
suance  of  the  Standing  Orders  of  either  House 
of  Parliament,  by  Subscribers  of  Works  or 
Undertakings  to  be  effected  under  the  Ao^io- 
rity  of  Parliament. 

Cap.  21.  An  Act  to  enable  the  Bight  Hon. 
Henry  Viscount  Hardinge  to  receiv©  the  foil 
Benefit  of  an  Annuity  of  5,000/.  granted  to  lam 
by  the  East  India  Company. 

Cap.  22.  An  Act  to  amend  the  Laws  rdatiiig 
to  the  Importation  of  Corn. 

Cap.  23.  An  Act  to  alter  certain  Duties  of 
Customs. 

•Cap.  24.  An  Act  fer  remo«ring  some  Defects 
ic^the  Administration  of  Criminal  Jostice. 

Cap.  25.  An  Act  for  preveatiog  malidoos 
Injuries  to  Persons  and  Property  by  Fire,  or  by 
explosive  or  destructive  Substances. 

Cap.  26.  An  Act  for  abolishing  the  Office 
of  Superintendent  of  Convicts  under  Sentence 
of  Transportation. 

Cap.  27.  An  Act  to  amend  the  Laws  vdating 
to  Friendly  Societies. 

Cap.  28.  An  Act  to  facilitate  the  Dissohition 
of  certain  Railway  Companies. 

Cap.  29.  An  Act  for  granting  to  Her  Ma- 
jesty, until  the  5th  day  of  Au^[U8t,  1646,  cer* 
tain  Duties  on  Sugar  imported  mto  the  Umted 
Kingdom, 

Cap.  30.  An  Act  to  define  the  Notice  of 
Elections  of  Members  to  serve  in  Pariiament 
for  Cities,  Towns,  or  Boroughs  in  ItsUuuL 

Cap.  31.  An  Act  to  settle  an  Annuity  on 
Viscount  Hardinge,  and  the  Two  next  surviv- 
ing Heirs  Male  of  the  Body  of  the  saidViscenasi 
Hardinge  to  whom  the  l^tle  of  Viscount  Hard- 
inge shall  descend,  in  consideration  of  his^praat 
and  brilliant  Services. 

Cap.  32.  An  Act  to  settle  an  Anmiity  on 
Lord  Gough  and  the  Two  next  surviving  oxan, 
Male  of  the  Body  of  the  said  Lord  Ooogh  to 
whom  the  Title  of  Lord  Gough  shall  lissrsad, 
in  consideration  of  his  important  Sendees. 

Cap.  33.  An  Act  to  amend  the  Laws  relBtiaig 
to  Corresponding  Societies  and  the  licencing^ 
Lecture  Rooms. 

Cap.  34.  An  Act  to  enable  the  Coranussion- 
ers  of  Her  M^esty's  Woods  to  coDatmct  a  new 
Street  from  Spitalfields  to  Shossditcb. 
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Gap.  35.  An  Act  to  continue  until  the  3l8t 
day  of  December,  1848,  and  to  the  End  of  the 
then  next  Session  of  Parliament,  an  Act  of  the 
Tenth  Year  of  King  George  the  Fourth,  for 
providing  for  the  Government  of  His  Majesty's 
Settlements  in  Western  Australia  on  the  West* 
em  Coast  of  New  Holland. 

Cap.  36.  An  Act  to  continue  until  the  Ist 
day  of  January,  1861,  and  to  the  end  of  the 
then  next  Session  of  Parliament,  and  to  amend 
an  Act  for  establishing  an  Office  for  the  Bene- 
fit of  Coalwhippers  of  the  Port  of  London. 

Cap.  37.  An  Act  to  amend  the  Laws  relat- 
ing to  the  Office  of  Coroner  and  the  Expenses 
of  Inquests  in  Ireland. 

Cap.  38.  An  Act  to  empower  the  Commis- 
sioners of  Her  Majesty's  Woods  to  form  a 
Royal  Park  in  Battersea  Fields  in  the  County 
of  Surrey. 

Cap.  39.  An  Act  to  enable  the  Commis- 
sioners of  Her  Majesty's  Woods  to  construct 
an  Embankment  and  Roadway  on  the  North 
Shore  of  the  River  Thames  from  Battersea 
Bridge  to  Vauxhall  Bridge,  and  to  build  a  Sus- 
pension Bridge  over  the  said  River  at  or  near 
Chelsea  Hospital,  with  suitable  Approaches 
thereto,  including  a  Street  from  Lower  Sloan 
Street  to  the  Northern  Extremity  of  the  Bridge. 

Cap.  40.  An  Act  to  declare  certain  Rope- 
works  not  within  the  Operation  of  the  Factory 
Acts. 

Cap.  41.  An  Act  for  granting  to  Her  Ma- 
jesty, until  the  5th  day  o^  September,  1846, 
certain  Duties  on  Sugar  imported  into  th« 
United  Kingdom. 

Cap.  42.  An  Act  to  authorise  a  Loan  from 
the  Consolidated  Fund  to  the  New  Zealand 
Company. 

Cap.  43.  An  Act  to  suspend  until  the  Ist 
day  of  October,  1847,  the  making  of  List  and 
the  Ballots  and  Enrolments  for  the  Militia  of 
the  United  Kingdom. 

Cap.«44.  An  Act  to  remove  Doubts  as  to  the 
Election  of  Members  to  serve  in  Parliament 
for  the  County  of  Chester,  the  Boroughs  situate 
therein,  and  for  the  County  of  the  City  of 
Chester. 

Cap.  45.  An  Act  to  continue  until  the  1st 
day  of  September,  1847,  certain  of  the  Pro- 
visions of  an  Act  of  the  Fifth  and  Sixth  Years 
of  Her  present  Majesty,  for  amending  the  Con- 
etittttion  of  the  Government  of  Newfoundland. 

Cap.  46.  An  Act  to  continue  until  the  31st 
day  of  Dcoember  1851,  an  Act  of  the  Fourth 
and  Fifth  Years  of  Her  present  Majesty,  for 
authoDsing  and  facilitating  the  Completion  of 
a  Survey  of  Great  Britain,  Berwick-upon- 
Tweed,  and  the  Isle  of  Man. 

Cap.  47*  An  Act  to  apply  the  Sum  of 
4,000,000/.  out  of  the  Consolidated  Fund,  and 
the  Surplus  of  Ways  and  Means,  to  the  Service 
ofthe  Year  1846. 

Cap.  48.  An  Act  for  legalising  Art  Unions. 

Cap-  49.  An  Act  to  continue  until  the  Ist 
day  of  October,  1847,  and  to  the  end  of  the 
then  next  Session  of  Parliament,  an  Act  for 
authorising  the  Application  of  Highway  Rates 
to  Turnpike  Roids* 


Cap.  50.  An  Act  to  continue  Until  the  1st 
day  of  October,  1847,  and  to  the  end  of  the 
then  Session  of  Parliament,  the  Exemption 
of  Inhabitants  of  Parishes,  Townships,  and 
Villages  from  Liability  to  be  rated  as  such,  in 
respect  of  Stock  in  Trade  or  other  Property,  to 
the  Relief  of  the  Poor.  . 

Cap.  51.  An  Act  to  continue  cerudn  Turn- 
pike Acts  until  the  Ist  day  of  October,  1847> 
and  to  the  end  of  the  then  next  Session  of  Par- 
liament. . 

Cap.  52.  An  Act  to  continue  to  the  Ist  day 
of  October,  1847,  and  to  the  end  of  the  then 
next  Session  of  Parliament,  the  Act  to  amend 
the  Laws  relating  to  Loan  Societies. 

Cap.  53.  An  Act  to  continue  the  Copyhold 
Commission  until  .the  3l8t  day  of  July,  1847,. 
and  to  the  end  of  the  then  next  Session  of  Par- 
Uament.  . 

Cap.  54.  An  Act  to  extend  to  all  Bamsters^ 
practising  in  the  Superior  Courts  at  West- 
minster the  Privileges  of  Serjeants-at-Law  in 
the  Court  of  Common  Pleas. 

Cap.  55.  An  Act  to  defray  until  the  1st  day 
of  August,  1847,  the  Charge  of  the  Pay,  Cloth- 
ing, and  contingent  and  other  Expenses  of  the 
Disembodied  Militia  in  Great  Britain  and  Irc^ 
land ;  to  grant  Allowances  in  certain  Cases  to 
Subaltern  Officers,  Adjutants,  Paymasters, 
Quartermasters,  Surgeons,  Assistant  Surgeons, 
Surgeons  Mates,  and  Serjeant  Majors  of  the 
Militia ;  and  to  authorise  the  Employment  of 
the  Non-commissioued  Officers. 

Cap.  $6.  An  Act  to  pro>-ide  Forms  of  Pro- 
ceedings under  the  Acts  relating  to  fhe  Duties 
of  Assessed  Taxes,  and  the  Duties  on  Profits 
arising  from  Property,  Professions,  Trades,  and. 
Offices  in  England. 

Cap.  57.  An  Act  for  regulating  the  Gauge, 
of  Railways. 

Cap.  58.  An  Act  to  amend  an  Act  of  the. 
Seventh  and  Eighth  Years  of  Her  |)resent  Ma- 
jesty, for  reducing,  under  certwn  Circum- 
stances, the  Duties  payable  upon  Books  and 
Engravings.  ^,     ^.  .    .  , 

Cap.  59.  An  Act  to  relieve  Her  Majesty  s 
Subjects  from  certain  Penalties  and  Disabilitiea 
in  regard  to  Religious  Opinions. 

Cap-  60.  An  Act  to  exempt  from  Stamp 
Duty  Bonds  and  Warrants  to  confess  Judg- 
ment executed  by  High  Constables  or  Collec- 
tors of  Grand  Jury  Cess,  or  their  Sureties,  in 
Ireland.  ,  .        .  . 

Cap.  61.  An  Act  to  amend  an  Act  of  the 
Seventh  Year  of  King  George  the  Fourth,  for 
consolidating  and  amending  the  Law  relating 
to  Prisons  in  Ireland. 

Cap.  62.  An  Act  to  abolish  Deodands. 

Cap.  63.  An  Act  for  granting  certain  Duties 
on  Sugar  and  Molasses. 

Cap.  64.  An  Act  to  enable  Courts  of  Law 
in  Ireland  to  give  Relief  against  adverse  Claims 
made  upon  Persons  having  no  Interest  in  the 
Subject  Matter  of  such  Claims. 

Cap.  65.  An  Act  to  provide  for  the  more 
eflfectual  Execution  of  the  Office  of  a  Justice  of 
the  Peace,  and  the  better  Administration  of  the 
Police,  within  the  Borough  of  Wolverhampton 
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and  certain  Farwhes  and  Places  in  the  Neigh- 
bourhood thereof,  all  in  the  Conntr  of  Stafford. 
Cap.  66.  An  kdt  to  amend  the  Laws  rdadtt|^ 
to  the  Removal  of  tfhe  Poor. 

Cap.  67.  An  Act  to  remove  Doubts  concern- 
ing Citations,  and  Services  and  Execution  of 
Diligence,  in  Scotland. 

Cap.  68.  An  Act  for  better  enabling  the 
Burial  Service  to  be  performed  in  One  Chapel 
where  contiguous  Burial  Grounds  shall  have 
been  provided  for  Two  or  more  Parishes  or 
Places. 

Cap.  69.  An  Act  to  authorize  until  the  31st 
day  of  July,  1847>  and  to  the  end  of  the  then 
next  Session  of  Parliament,  the  Regulation  of 
the  Annuities  and  Premiums  of  the  Naval 
Medical  Supplemental  Fund  Society. 

Cap.  70.  An  Act  to  amend  the  Act  to  facili- 
tate the  Inclosure  and  Improvement  of  Com- 
mons. 

Cap.  71.  An  Act  to  amend  an  Act  of  the 
present  Session,  intitutled  "  An  Act  to  autho- 
rise Grand  Juries  in  Ireland,  at  the  Spring 
Assizes  of  the  present  Year,  to  appoint  Extra- 
ordinary Presentment  Sessions;  to  exnpower 
such  Sessions  to  make  Presentment  for  Cfounty 
Works ;  and  to  provide  Funds  for  the  Execu- 
tion of  such  Works  ;  and  also  to  provide  for 
the  more  prompt  Payment  of  Contractors  for 
Works  under  Grana  Jury  Presentments  in 
Ireland. 

Cap.  72.  An  Act  to  amend  the  Act  for  Mar- 
riages in  Ireland,  and  for  registering  sach  Mar- 
riages. / 

Cap.  73.  An  Act  farther  to  amend  the  Acts 
for  the  Commutation  of  Tithes  in  England  and 
Wales. 

Cap.  74.  An  Act  to  encourage  the  Es- 
tablishment of  public  Baths  and  Wash-honses. 

Cap.  75>  An  Act  to  regulate  Joint  Stock 
Banks  in  Scotland  and  Ireland. 

Cap.  76.  An  Act  for  the  Abolition  of  the 
exclusive  Privilege  of  Trading,  or  of  regulating 
Trades,  in  Cities,  Towns,  or  Boroughs  in 
Ireland. 

Cap.  77*  An  Act  to  amend  the  Acts  relating 
to  the  Offices  of  the  House  of  Commons. 

Cap.  78.  An  Act  to  authorise  a  further  Ad* 
vance  of  Money  out  of  the  Consolidated  Fund 
towards  defraying  the  Expense  of  County 
Works  presented  in  Ireland. 

Cap.  79.  An  Act  to  continue  until  the  31st 
day  of  July,  1847,  and  to  the  end  of  the  then 
Session  of  Parliament,  an  Act  of  the  Fifth 
and  Sixth  Years  of  Her  present  Majesty,  for 
amending  the  Law  relating  to  Private  Lunatic 
Asylums  in  Ireland. 

Cap.  80.  An  Act  to  authorize  the  Advance 
of  Money  out  of  the  Consolidated  Fund,  for 
carrying  on  Public  Works  and  Fisheries,  and 
Employment  of  the  Poor. 

CfAP.  81.  An  Act  for  regulating  the  Deduc- 
tion of  the  Bank  of  England  of  Income  T^x 
Dutv  in  respect  to  certain  Offices. 

Cap.  82.  An  Act  to  amend  an  Act  of  the 
present  Session  for  authorising  a  Loan  from 
the  Consolidated  Fund  to  the  New  Zealand 
Company. 


Cap.  83.  An  Act  to  empower  the  Coitimis- 
sionere  for  the  Issue  of  Loans  for  PubBc 
Works  and  Fisheried  to  make  Loans  in  Moaer 
to  the  Commissioners  -of  Her  Majesty's  Woods 
in  lieu  of  Loans  heretofore  authorised  to  be 
made  in  Exchequer  BiOs. 

Cap.  84.  An  Act  to  emend  the  Laws  conceili- 
ing  Lunatic  Asylums  and  the  Care  of  ftmper 
Lunatics  in  England. 

Cap.  85.  An  Act  to  authorise  the  Applln- 
tion  of  Monev  for  the  Purposes  of  Loaos  for 
carrying  on  Public  Works  in  Ireland. 

Cap.  86.  An  Act  to  extend  and  consolidate 
the  Powers  hitheito  exercised  by  the  Comiiiis- 
sioners  of  Public  Works  in  Ireland,  and  to  ap- 
point  additional  Commissioners. 

Cai».  87.  An  Act  for  promoting  the  volaiitwy 
Establishment  in  Boroughs  and  certain  Qfies 
and  Towns  in  Ireland  of  public  Baths  nd 
Wash-houses. 

Cap.  88.  An  Act  to  remove  DoubU  asto^ 
Legality  of  certain  Assigofnents  of  fioctesiasti- 
cal  Patronage. 

Cap.  89.  An  Act  te  continae  certain  Acts 
for  regulating  Turnpike  Roade  in  Irdandontfl 
the  31&ft  day  of  July,  1847,  and  te  the  end  of 
the  then  Session  of  Pacriiament. 

Cap.  90.  An  Act  to  prevent  the  Uee  of  SliBs 
by  unlicensed  Persons. 

Cap.  91.  An  Act  to  continue  oertain  FeAent 
Commissions  imtil  the  Exhibition  of  the  Com- 
missions revoking  them. 
,f  Cap.  93.  An  Act,to  provide  for  the  Prepeia- 
ration.  Audit,  and  Presentation  to  ParliaBieiit 
of  annual  Accounts  of  the  Receipt  and  Ex- 
penditure of  the  Naval  and  Military  Depart- 
ments. 

Cap.  93.  An  Act  for  compensatii^  the 
Families  of  Persons  killed  by  Accidents. 

Cap.  94.  An  Act  to  enable  the  Lqgiidacures 
of  certain  British  Possessions  to  vednce  or  re- 
peal certain  Duties  of  Customs. 

Cap.  95 i  An  Act  for  the  more  eaey  Rieooveiy 
of  Small  Debts  atid  Demands  in  England. 

Cap.  96.  An  Act  for  the  more  epcedy  Re- 
moval of  certdn  Nuisances,  and  to  enable  the 
Privy  Council  to  make  Regulations  for  the 
Prevention  of  contagious  and  epidemic  Dis- 
eases until  the  31st  day  of  Ai]giiet»  1847,  and 
to  the  end  of  the  then  next  Session  of  IMiar 
ment. 

Cap.  97.  An  Act  to  provide  for  readving  die 
Charge  of  the  Constabulary  force  in  Imaad 
from  the  Counties,  and  for  enki|pag  the  Re* 
serve  Force;  and  to  make  fiirtMr  Pnmsm 
for  the  Regulation  and  DispontifMi  of  the  said 
Constabulary  Force. 

Cap.  98.  An  Act  to  amend  the  Law  fbr  re- 
gulating the  Hours  of  receavin^  and  deyvering 
Goods  and  Chattels  as  Pawns  m  Pawnbroken' 
Shops. 

Cap.  99.  An  Act  for  coiieolidating  and 
amending  the  Laws  reU(tiA|t  to  Wreck  and 
Salvage. 

Cap.  100.  An  Act  for  the  Reg(ti]tflion  of 
Steam  Navigation,  and  for  refnttig  eigutag 
Vessels  to  carry  Ek>at6. 

Cap.  101.  An  Act  to  autkortse  tlM  A#raftce 
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of  Pobhc  Money  to  a  limited  Amount,  to  pro- 
mote  the  Improvement  of  Land  in  Great 
Britain  and  Ireland  by  Works  of  Drainage. 

Cap.  102.  An  Act  to  amtnd  the  Laws  re- 
lating to  the  Customs. 

Cap.  103.  An  Act  to  make  farther  Provision 
for  the  Government  of  the  New  Zealand  Islands. 

Cap.  104.  An  Act  to  amend  an  Act  for  re- 
gulating the  Sale  of  Waste  Land  belonging  to 
the  Crown  in  the  Australian  Colonies,  and  to 
make  farther  Provision  for  the  Management 
thereof. 

Cap.  105.  An  Act  for  constituting  Commis- 
sioners of  Railways. 

Cap.  106.  An  Act  for  making  preliminary 
Inquiries  in  certain  Cases  of  Applications  for 
Local  Acta. 

Cap.  107.  An  Act  to  facilitate  the  Employ- 
ment of  the  labouring  Poor  for  a  limited 
Period  in  the  distressed  Districts  in  Ireland. 

Cap.  108.  An  Act  to  provide  additional 
Funda  for  Loans  and  GranU  for  Public  Works 
in  Ireland. 

Cap.  109.  An  Act  to  authorize  a  further 
Issue  of  Money  in  aid  of  Public  Works  of  ac- 
knowledged Utility  in  poor  Districts  in  Ireland. 

Cap.  110.  An  Act  to  amend  the  Law  relat- 
ing to  the  Valuation  of  rateable  Property  in 
Ireland. 

Cap.  111.  An  Act  to  amend  the  Law  in  Ire- 
land as  to  Ejectments  and  Distresses,  and  as ' 
to  the  Occupation  of  Lands. 

Cap.  112.  An  Act  to  facilitate  and  encourage 
the  grantinff  of  certain  Leases  for  Terms  of 
Years  in  Irrtand. 

Cap.  113.  An  Act  to  improve  the  Proceed- 
ings in  Prohibition  and  on  Writs  of  Mandamus 
in  Ireland. 

Cap.  1 14.  An  Act  for  the  further  Amend- 
ment of  an  Act  of  the  Sixth  Year  of  Her  pre- 
sent Majesty,  for  regulating  the  Irish  Fisheries. 

Cap.  115.  An  Act  to  amend  the  Laws  as  to 
District  Lunatic  Asylums  in  Ireland ;  to  pro- 
vide for  the  Exnense  of  the  Maintenance  of 
certain  Lunatic  Poor  removed  from  the  Rich- 
mond Lunatic  Asylum,  Dublin,  for  want  of 
Room  therein;  and  to  provide  for  the  Salaries 
and  Expenses  incident  to  the  Office  of  Inspector 
of  Lunatics  in  Ireland. 

Cap.  116.  An  Act  to  apply  the  Sum  of 
8,356,173/.  17».  llrf.  out  of  the  Consolidated 
Fund,  and  Monies  in  the  Exchequer,  to  the 
Service  of  the  Year  1846,  and  to  appropriate 
the  Supplies  granted  in  this  Session  of  Parlia- 
ment. 

Cap.  117.  An  Act  to  authorize  the  Inclosure 
of  certain  Lands  pursuant  to  a  Special  Report 
of  the  Inclosure  Commissioners  for  England 
and  Wales. 


ANALYTICAL  DIGEST  OF  CASES. 

ItaPOJVrSD  IN  ALL  THS   COURTS* 

•oiiftfi  of  CDommon  Sato. 
L  CONSTRUCTION  OF  STATUTES. 

Atf^UITY. 

See  Stamp. 


COMMITMENT. 

Warrant. — In  a  commitment  in  execution^ 
under  stat.  4  G.  4,  c.  34,  s.  3,  %vhich  is  in- 
tended by  the  statute  to  operate  as  a  convic- 
tion, the  warrant  must  show  that  the  miq(is- 
trate  has  done  all  that  is  necessary  to  make  the 
conviction  lawful.  Therefore,  where  it  did  not 
sufficiently  appear  on  the  face  of  the  warrant 
of  commitment,  that  the  witnesses  in  support 
of  the  charge  had  been  examined  in  the  pri- 
soner's presence :  Held,  that  he  was  entitled  to 
his  discharge.  Reg.  v.  Tordqft,  1  D.  &  M. 
693. 

Cases  cited  in  the  judgment:  Johnson  r.  Keid, 

6  M.&  W.  124 ;  Rex  v.  Baker,  8  Strs«  124 ; 

liex  V.  Selivay,  «  Cbit.  btt, 

CORPORATION. 

Acting  without  seal. — Quashing  mandamus. — 
A  resolution,  on  the  reappointment  of  a  town 
derk  by  a  corporation  after  stat.  5  &  6  W.  4, 
c.  76,  to  increase  his  salary  in  compensation  for 
the  loss  of  former  emoluments,  is  not  valid  un- 
less executed  under  seal.  Such  appointment 
cannot,  therefore,  be  proved  by  an  entry  of  it 
in  the  minutes  of  the  town  council.  After  a 
mandamus  has  been  granted,  return  made,  and 
an  issue  thereon  tried,  the  court  will  not  quash 
the  mandamus  on  grounds  which  were  or 
might  have  been  discussed  on  showing  cause 
against  the  application  for  it;  as,  that  a  sug- 
gestion on  which  the  motion  was  made  is  un- 
true. A  mandamus  for  compensation,  under 
stat.  5  &  6  W.  4,  c.  76,  s.  66,  was  moved  for, 
on  the  ground  Uiat  the  prosecutor  had  by  the 
passing  of  the  act  lost  tne  emoluments  of  an 
office,  there  had  been  no  agreement  between 
the  prosecutor  and  the  corporation  that  sueh 
increase  should  be  deemed  a  compensation  for 
the  loss.  On  return,  and  trial  of  an  issue 
bringing  this  fact  into  question,  the  judge  and 
jury  declared  themselves  of  opinion  that  such 
an  agreement  had  existed.  Held,  no  ground 
forqoashing  the  mandamus. 

The  mandamus  required  the  corporation,  by 
its  corporate  style,  to  assess  compensation,  (in- 
stead of  requiring  the  council  to  assess  com- 
pensation; and  the  corporation  to  execute  a 
bond.)    After  return,  and.  issue  in  fact  tried, 

He/ef,  that,  assuming  the  writ  to  be  materially 
defective  in  form,  the  court  ought  not  to  quash 
it  on  motion.  Reg.  v.  Stanford,  Mayor  of, 
6  Q.  B.  433. 

Case  cited  in  the  judgment:  Arnold  r.  Mayor 
ofPooK4M.  &G.660. 


KLBCTIONS. 


See  Voting, 


Sale  qf  tobacco.  —  Excise  license  acts. — 
Pleading.--The  25th  and  26th  sections  of  the 
Excise  License  Act,  6  Geo.  4,  c.  81,  which 
subject  to  penalties  any  manufacturer  of  or 
dealer  in  or  seller  of  tobacco,  who  shall  not 
have  his  name  painted  on  his  entered  premises 
in  manner  therein  mentioned,  or  who  shall 
aoanufutupe,  deal  in,  retail^  or  sell  tobacco 
without  taking  out  the  license  required  for 
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that  porpose,  do  not  avoid  a  contract  of  sale  of 
tobacco  made  by  a  manufacturer  or  dealer 
who  has  not  complied  with  the  requiBites  of 
these  sections ;  their  effect  is  merely  to  impose 
a  penalty  on  the  offending  party  for  the  bene- 
fit of  the  revenue. 

But  where  it  appears  that  the  intention  of 
the  legislature  was  to  prohibit  the  contract  it- 
self, although  that  can  be  only  for  purposes  of 
revenue,  the  contract  is  illegal  and  void,  and 
no  action  can  be  maintainea  upon  it. 

An  allegation  in  a  plea,  that  the  tobacco,  for 
the  price  of  which  fhe  action  was  -brought,  was 
sold  by  the  plaintiffs  "  as  manufacturers  of  to- 
bacco,*' after  the  stat.  6  G.  4,  c.  81,  and  that 
they  had  not  a  license  under  that  act,  is  not  a 
sufficiently  direct  allegation  that  the  plaintiffs 
were  manufacturers  of  tobacco,  so  as  to  come 
within  the  provisions  of  the  act.  Smithy, 
Mawhood,  14  M.  &  W.  452. 

Case  cited  in  tbe  judgment:  Johnson t.  HodsoD, 
1 1  East,  180. 

FACTORS. 

A,,  residing  abroad,  being  the  owner  of 
goods,  consigned  them  by  a  bill  of  lading, 
making  them  deliverable  in  London  to  the 
consignee  or  his  assigns ;  and  having  indorsed 
the  b3l  of  lading  in  blank,  transmitted  it  to  his 
factor,  with  instructions  to  receive  and  to  sell 
the  ffoods.  The  factor  received  the  goods,  en- 
tered them  in  his  own  name  at  the  custom 
house,  and  obtained,  without  the  privity  or  ex- 

Eress  consent  o(  the  owner,  a  dock  warrant  in 
is  owii  name,  it  being  the  usage  at  the  docks 
to  give  such  document  to  the  person  in  whose 
name  they  are  entered,  and  pledged  such  dock- 
warrant  for  advances  beyond  the  charges  for 
which  the  factor  had  a  lien  :  Held,  that,  under 
these  circumstances,  the  factor  was  not  in- 
trusted with  a  dock-warrant  within  the  mean- 
ing of  the  Stat.  6  G.  4,  c.  94,  s.  2. 

A  party  intrusted  with  the  bill  of  lading  for 
the  purpose  of  selling  the  goods  mentioned  in 
it,  is  not,  in  consequence  of  being  so  intrusted, 
to  be  considered  as  intrusted  wuh  the  dock- 
warrant,  notwithstanding  that  his  possession  of 
the  bill  of  lading,  and  of  the  goods  under  it, 
enables  him  to  obtain  the  dock-warrant.  Hat- 
field V.  Phillips,  14  M.  &  W.  666. 

FAIR. 

Reasonable  bye-law. — Holding  fair  on  a  high" 
loay.— The  council  of  a  borough  made  the  fol- 
lowing bye-law,  by  virtue  of  a  charter  empower- 
ing them  to  make  bye4aws,  and  of  slat.  5  &  6 
W.  4,  c.  76,  s.  90,  That  no  person  should  erect 
»  any  booth  for  the  purpose  of  any  show  or  public 
entertainment  in  any  pubUc  place  within  the 
borough  without  hcense  from  the  mayor,  which 
license  should  not  be  given  at  or  for  any  other 
time  than  during  the  annual  fairs,  if  three  in- 
habitant householders,  residing  within  100 
yards  of  the  place  intended  to  be  used,  should 
nave  previously  memorialized  the  mayor  in 
writing  to  withhold  such  license ;  and  that  any 
such  license  given  at  or  for  any  other  time 
than  during  the  said  fairs  should  be  revoked 


by  the  mayor  and  become  void,  if  sod  00  aooa 
as  three  inhabitant  householders  rending  with* 
in  100  yards,  &c.,  should  memoriaUse  the 
mayor  in  writing  to  revoke  the  taaiei  aoeb 
last-mentioned  memorial  to  be  presented  ivith- 
in  48  hours  after  the  building  of  such  booth 
should  have  been  commenced,  and  the  revoca- 
tion to  be  notified  forthwith  to  the  party  em- 
ployed or  interested  in  the  biiil<ting  ;  and  any 
person  erecting  or  continuing  a  booth  in  coa- 
travention  of  the  bye  law  to  forfeit  a  auni  not 
exceeding  bU 

HelddLTi  unreasonable  bye-law,  aod  whoUy 
void,  though  duly  published  and  notified  lo  a 
secretary  of  state  and  not  disallowed. 

To  a  count  in  trespass  for  hreddng  down 
and  removing  plaintiff's  booth,  defendant 
pleaded  that,  before  and  at  the  time,  &c.,  there 
was  a  public  highway  through,  over,  and  aloag 
a  close  called  A,,  for  all  the  liege  subjects,  &c.  ; 
and  that  the  booth  had  been  and  was  wrong- 
fully erected  and  standing  in  and  across  the 
saia  highway,  and  obstructing  the  same,  where- 
fore defendant,  being  a  liege  subject,  &c«,  and 
having  occasion  to  use  the  said  highway,  com- 
mitted the  alleged  trespass,  in  order  to  remove 
the  obstruction.  Replication,  That  the  said 
close  is  in  the  borougn  of  B.,  which  is  an  im- 
memorial borough,  and  that  an  immemorial 
fair  for  the  sale  of  all  kinds  of  goods  w«,  fer 
three  weeks  from  a  certain  day  in  every  year, 
holden  in  the  said  close,  that  is  to  say,  on  cer- 
tain parts  thereof  used  for  that  purpose,  but 
leaving  open  a  sifficient  part  of  the  said  dose^ 
and  cUso  of  the  said  highway,  for  the  subfeets, 
4*0.,  to  go,  return,  pass,  ^c,  in  and  along  the 
same  highway.  And  that  there  was  an  imme- 
morial custom  in  the  said  borough,  that  every 
liege  subject  using  the  trade  of  a  victualler 
hath,  dunng  the  said  fairs,  been  uaed,  ice,  for 
the  purpose  of  carrying  on  his  said  trade,  to 
enter  upon  any  part  of  the  said  close  need  for 
the  purpose  of  such  fair,  but  leaving  as  afore- 
said, and,  for  carrying  on  his  said  trade,  to 
erect  a  booth  there,  and  to  continue  such 
booth  until  a  reasonable  time  after  the  end  of 
such  fair,  paying  a  reasonable  compensation 
to  the  owner  of  the  soil.  And  that  plaintiff, 
being  a  liege  subject  and  a  victualler,  did,  dur- 
ing such  fair,  erect  his  said  booth  on  one  of  the 
parts  of  the  said  close  then  and  theretofore 
used  for  the  fair,  (lea\ang  as  aforesaid,)  accord- 
ing to  the  custom,  and  continued  such  booth 
there  till  defendant,  during  the  fair,  committed 
the  trespasses. 

Held,  on  demurrer,  that  the  custom  was 
reasonable,  for  that  a  highway  might  have  been 
granted  before  legal  memory,  subject,  in  parts, 
to  interruption  for  a  beneficial  public  puipose 
and  for  a  limited  time. 

And  that  the  plaintiff  was  right  in  replying 
specially  as  above,  and  could  not  have  tra- 
versed the  existence  of  a  highway  over  the 
hcus  in  quo,  because,  consistently  nith  the 
custom,  that  spot  might  sometiiiiea  be  used  as 
a  highway  and  sometimes  not,  and  it  did  not, 
by  temporary  occupation  under  the  custom, 
cease  to  be  a  highway. 
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Issues  being  joined  in  law  and  in  fact^  the 
plaintiff,  after  judgment  against  him  on  the 
lormer,  the  latter  being  tmtried,  obtained  a  rule 
to  discontinue  on  payment  of  costs.  On  taxa- 
tion, the  Master  made  his  allocatur  for  the 
plaintiff's  and  defendant's  costs  respectively, 
not  striking  a  balance.  The  plaintiff,  to  whom 
the  larger  sum  was  due,  took  out  execution  for 
the  balance  between  his  costs  and  the  de- 
fendant's. 

I  Held,  that  he  was  entitled  to  his  costs  of  de- 
murrer, notwithstanding  the  discontmuance. 
And  the  court  refused,  on  motion,  to  set  aside 
the  eseeutlon  as  irregularly  issued  for  a  balance 
instead  of  tiie  gross  sum  awarded  for  costs. 
Elwood  V.  Bullock,  6  Q.  B.  383. 

Cases  cited  in  the  judgment:  Ipswicb  I'ailora' 
case,  11  Rep.  53,  a. ;  Case  of  Monopolies,  11 
J^ep.84,b.,87,  b.  Wood  v.  Searl,.!.  Bridgm. 
139 ;  Stationers'  Company  v.Salisburyy  Comb. 
«?1 ;  Rex  r.  Wright,  3  B.  &c  Ad.  681 ;  Rex 
▼.  Lloyd,  1  Caropb.  960 ;  Cobbold  ▼.  Cbilrers, 
SM.&G.6f. 

FALSE  mPRISONMENT. 

Notice  of  action. — A  notice  of  action  to  jus- 
tices, under  the  24  G.  2,  c.  44,  stated  the  cause 
of  action  thus  : — **  For  that  you,  on  the  10th 
day  of  May,  1844,  with  force  and  arms,  caused 
an  assault  to  }^e  made  upon  me,  and  then 
caused  me  to  be  beaten,  &c.,  and  to  be  forced 
and  compelled  to  go  along  divers  public  streets 
and  roadsj  &c.,  ta  a  certain  |^son,  to  wit,  at 
Louth,  in,  &c.,  and  to  be  unwfuUy  imprisoned 
and  kept  ^n  prison  there  for  forty  days  then 
next  following,"  &c.  At  the  trial  the  proof 
was  confined  to  the  imprisonment  in  the  gaol 
at  Louth,  under  an  invalid  warrant  of  the  de- 
fendants: Held,  that  the  notice  sufficiently 
stated  the  place  of  the  injury,  so  as  to  enable 
the  plaintiff  to  recover  in  respect  of  such  im- 
prisonment. Jacklin  v.  Fytche,  14  M.  &  W. 
38L 

Cases  cited  in  the  judgment :  Martins  v.  Upcher, 
3  Q.  B.  66%\  2  G.  &  D.  716  ;  Breeze  v.  Jor- 
dein,  4  Q.  B.  585  ;  2  G.  &  D.  720,  n. 

FOREIGN  OFFENCE. 

See  Habeas  Corpus. 

GUARDIAN. 

See  Infant. 

*  HABEAS  CORPUS. 

1  Fosei^  offence. — Under  the  Ck)nvention 
Act,  6  &  7  Vict  c.  75,  for  committing  and  de- 
li vermg-  up  to  justice,  on  requisition  by  an 
agent  of  the  King  of  the  French,  persons  ac- 
cused of  certain  crimes  done  in  France,  a  war- 
rant to  detain  a  party  so  accused  "  until  he 
shall  be  discharged  by  due  course  of  law,"  is 
insuflicieot ;  and  the  party  imprisoned  under 
it  is  entitled  to  his  discharge  on  habeas  corpus. 

The  habeas  corpus  for  that  purpose  is  claim- 
able a4  common  law. 

On  haieas  corpus,  and  motion  to  discharge 
from  such  imprisonment  for  an  offence  com- 
mitted abroad,  Uie  wanant  beinsr  defectiTe, 
the  court  (aasiimiiig  that  they  could  look  into 


the  depositions  referred  to  by  the  warrant)  can- 
not on  their  own  authority  remand  the  prisoner 
as  a  person  charged  with  a  crime.  Besset 
exparte,  6Q.  B.  481. 

2.  Commitment » —  The  return  to  a  writ  of 
habeas  corpus  stated,  that,  on  the  8th  of  April, 
1844,  the  prisoner  was  committed  by  a  warrant 
of  commitment,  under  the  hand  and  seal 
of  H,  B.,  a  justice,  &c.,  dated  the  said  8th  day 
of  April.  The  return  then  set  out  the  commit- 
ment, reciting  a  conviction  for  an  offence 
against  stat.  3  G.  4,  c.  34,  s.  3,  which  was  bad 
on  the  face  of  it,  and  then  went  on  to  allege, 
that  afterwards  and  whilst  the  prisoner  was  so 
in  custody,  the  same  justice  caused  to  be  de- 
livered to  the  gaoler  another  warrant  of  com- 
mitment, setting  it  out  at  length,  by  which  it 
appeared  that  the  prisoner  was  committed  by 
the  same  justice  on  the  same  day  and  for  the 
same  offence.  Held,  that  the  second  warrant 
of  commitment  being  valid,  the  prisoner  was 
not  entitled  to  his  discharge.  Reg.  v.  Bichards, 
I  D.  &  M.  777. 

HIGHWAY. 

1.  Order  of  justices. — ''Side  of  the  high' 
way:*  —  The  6  &  6  W.  4,  c.  50,  s.  65,  enactf, 
that  if  the  surveyor  shall  think  that  any  carriage  -- 
way  is  prejudiced  by  the  shade  of  any  hedges 
or  by  any  trees,  except  trees  planted  for  oma<* 
ment,  &c.,  and  that  the  sun  and  wind  are  ex- 
cluded from  such  highway  to  the  damage 
^thereqf,  or  if  any  obstruction  is  caused  in  any 
carriage-wav  by  anv  hedge  or  tree,  the  owner 
of  the  land  on  which  the  hedge,  &c,  grows, 
next  adjoining  to  such  carriage-way,  on  the 
surveyors  information,  may  be  summoned  be- 
fore a  special  session,  to  show  cause  why  the 
hedges  are  not  cut,  pruned  or  plashed,  or  such 
trees  not  pruned  or  lopped,  m  such  manner 
that  the  carriage-way  shall  not  be  prejudiced 
by  the  shade  thereof,  and  that  the  sun  and 
wind  may  not  be  excluded  from  such  carriage- 
way to  the  damage  thereof,  or  why  the  obstruc- 
tion caused  in  such  carriage-way  should  not 
be  removed ;  and  if  the  justices  shall  order 
that  such  hedges  shall  be  cut,  pruned,  or 
plashed,  or  such  trees  pruned,  &c.,  in  manner 
aforesaid,  or  such  obstruction  removed,  the 
owner  shall  comply  within  ten  days  after  the 
service  of  the  order,  and  in  default  thereof 
shall  be  subject  to  a  penalty ;  and  the  surveyor, 
if  the  order  be  not  complied  with,  is  autho- 
rized and  required  to  cut,  prune,  or  plash  such 
hedges^^  and  to  prune,  &c.,  such  trees,  for 
the  benefit  of  the  highway,  and  to  remove 
such  obstruction,  to  the  best  of  his  judgment, 
and  according  to  the  true  intent  of  the  act. 
By  sec.  105,  any  person  thinking  himself  ag- 
grieved may  appeal  to  the  quarter  sessions, 
first  giving  notice  of  appeal  within  14  days 
after  cause  of  complaint. 

At  a  special  sessions  for  the  hig^hways,  an 
order  was  made,  reciting  a  complsant  by  the 
surveyor,  that  the  owner  had  neglected  to  cut, 
prune,  or  plash  certain  hedges  and  tieea  upon 
his  farm,  on  the  right-hand  side  of  a  certain 
carnage  way,  ntnate,  &c.,  whereby  the  sun  and 
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wnd  were  excluded  from  the  said  carriage  wag, 
to  the  damage  thereof ,  and  whereby  also  obstruc- 
tions were  caused  in  the  same  carriage  way, 
contrarv  to  the  statute,  &c.;  and  Uiat  the 
owner  had  appeared  and  the  said  offence 
proved;  and  tne  justices  did  thereby  order  the 
owner  to  cause  the  said  hedges  to  be  out,  ^c, 
and  the  said  trees  pruned,  ^c,  and  the  said  ob- 
structions complamed  of,  to  the  injury  or 
damage  of  the  said  highway,  removed,  mthin 
10  days  from  service  of  the  order.  The  owner 
cut  away  some  part  of  the  hedge,  but  the  sur- 
vejor,  considering  the  order  not  pMperly  com- 
phed  with,  himself  cut  the  hedge  after  the  lapse 
of  10  days,  the  owner  not  having  in  the  mean- 
time appealed.  Trespass  being  brought,  the 
judge,  at  the  trial,  directed  the  jury  that,  al- 
though the  plaintiff  had  not  appealed,  the  sur- 
veyor was  not  justified,  unless  the  order  was 
valid :  Held,  that  the  direction  was  right. 

The  judge,  at  the  trial,  also  directed  the  jury 
that  the  order  was  bad. 

Held,  that  the  statement,  that  the  trees  were 
on  plaintiff's  farm,  and  on  the  side  of  the  road,       rrr     *        .  -       t       a      ^    e 

was  equivalent  to  a  statement  that  he  was  the  ,.  Way-leai>e  to  carry  mmerais.^An  act  of  ysi- 
««rnar  «f  fhn  j^rui  «-w  nAini^i^^  th^  ^nA   «..  liamcut  for  inclosmg  the  moors  and  commons 


received,  the  defendant  pkadod,  thai  a  horse- 
race being  about  to  be  run,  the  phnatiff  and 
one  hunted  and  fifty-four  other  petaoos  sob- 
scribed  1/.  a  piece,  which  was  deposited  with  the 
defendant  on  the  terms  that  the  name  of  each 
subscriber  should  be  written  on  a  caid,  and 
the  name  of  each  of  the  borsea  written  on 
another,  and  then  the  two  acts  of  cards  {^aced 
respectively  in  a  box,  and  the  cards  should  be 
drawn  by  chance  from  each  of  the  boxes,  and 
the  person  whose  name  should  be  drawn  next 
after  the  name  of  the  winning  horse,  should  be 
entitled  to  receive  \00l.  from  the  entiie  fond. 
Held,  an  illegal  lottery  within  10  &  II  W.  3, 
c.  17,  and  42  G.  3,  c.  119,  and  therefore,  that 
the  plaintiff,  who  was  the  winner,  coold  not  re- 
cover the  amount  from  the  stakeholder ;  also, 
that  if  not  an  illegal  lottery,  it  was  an  illegal 
bet ;  also,  that  the  plea  did  not  amoont  to  the 
general  issue,  but  was  a  good  plea  in  confes- 
sion and  avoidance.  Auport  v.  Nmtt,  3  D.  & 
L.  233. 

INCL08URB. 


owner  of  the  land  next  adjoining  the  road,  so 
that  the  order  was  not  bad  altogether  for  omit- 
ting to  show  that  fact. 

Held,  also,  that  the  exclusion  of  sun  and 
mnd  being  one  of  the  injuries  complained  of, 
the  order  was  bad  in  part,  as  not  stating  the 
extent  to  which  the  cutting,  &c.,  should  take 
place  with  reference  to  that  injury.    Semble, 


within  the  manor  of  Lanchester,  in  the  county 
of  Durham,  contained  a  saving  of  all  the  seig- 
noral  rights  of  the  Bishop  of  Durham  as  lord 
of  the  manor,  and  also  provided,  that  the 
bishop  and  his  successors,  and  thar  lessees 
and  assigns,  should  at  all  times  thereafier  wofk 
and  enjoy  all  mines  and  quarries  lying  under 


that  a  direction  to  cut,  &c.,  ^  as  to  prevent,  tl^«  8"4  "»«>«"  «*^  «^^»«^^'**«^^ 
the  son  and  wind  from  being  excluded,  would:  convenient  and  ^^ecessary  waj^  and  w^4«ivtt 
have  been  sufficient,  without  anv  more  precise  o^er  the  same,   and  full  and   free  Wieity  of 


have  been  sufficient,  without  any  more  precise 
order  as  to  the  extent  of  the  cutting. 
Held,  also,  that  the  order  was  bad  as  to 


making  and  using  any  new  roads  or  waggon- 
ways  over  the  same,  and  for  that  purpose  to  re- 


trees,  for  not  showing  that  they  were  not:°»<>vc  «^8f»c»'?°«'.^c-'  "^^  ^^  !^°/"?«  ^ 
planted  for  ornament, Tc.  But  held,  also,  that ,  '»^o'"^°«  *^«  f^  °"^?  and  quarnes  belongmg 
ft  sufficiently  appeared  by  the  order,  that  there !  ^  ^^V^  ^^'^^  bishoDric  of  Durbim,  jherpso- 
was  a  complaint  of  actual  obstruction  to  the  '^^c'  ^^^  "^"'e  «^?"1?  be,  and  of  leading  and 
highway  by  hedges  and  trees  which  required  carrying  away  aU  the  cods,  minerals,  &c.,  to 
cutting,  &c.,  and  a  direction  to  removl  that '  ^e  gotten  thereout,  or  out  of  M»y?tt^l^^<!s 
obstruction ;  wherefore,  as  the  surveyors  bad  .  ^n^  Rrounds  whatsoever,  &c. :  Held,  ttiat  tte 
lawful  authority  for  part  of  the  trespasses  for  f^ause  entitled  the  bishop  to  carry  over  the 
which  the  damages  were  given,  a  t^eniredc  now  I 'anjis  inclosed  under  the  act,  not  only  co«ls 
must  be  awarded.  Jenney  v.  jBrooit,  6  Q.  B. '  F^  minerals  got  withm  or  under  those  landt. 
323. 

2.  Under  the  Highway  Act,  (stat.  5  &  6  W. 
4,  c.  50,  8.  73,)  (winch  enacts,  that  if  any  tim- 
ber, &c.,  is  laid  upon  any  highway  so  as  to  be 
a  nuisance,  and  shall  not  after  notice  be  re- 
moved, it  shall  be  lawful  for  the  surveyor,  by 
order  in  writing  from  a  justice  to  remove  the 
timber,  &c.,)  an  order  of  a  justice,  reciting  that 
the  plaixAiff's  timber  was  Uid  on  the  highway, 
and  directing  its  removal,  is  condusive  to  show 
that  the  locus  in  quo  was  a  highway,  so  that  the 
plaintiff,  in  an  action  of  trespass  against  the 
justice  who  made  the  order,  cannot  dispute  his 
jurisdiction  on  the  ground  that  the  locus  in  quo 
was  not  a  highway.  Mould  v.  Williams,  1  D. 
&  M.  631. 

Case  cited  in  the  judgment :    Brittain  v.  Kin- 
naird,  1  B.  &  B.  4df . 

HOR8E-RACB. 

Lottery, — In  an  action  for  money  had  and 


but  also  those  got  out  of  anv  other  mmes  be- 
longing to  the  see  of  Durham;  but  not  to 
carrv  coals,  &c.,  got  out  of  other  mines  worked 
by  tne  bishop,  but  not  belon|ring  to  the  see. 

Held,  also,  that  an  allegation,  ^at  a  certuo 
colliery  was  within  and  parcel  of  the  manor,  was 
not  a  sufficient  allegation  that  it  was  «  coffiery 
belonging  to  the  see.  Midgley  v.  RiicAmboR, 
14  M.  k  W.  59S. 

INCOME   TAX. 

To  covenant  for  rent,  the  defiendant  pleaded 
to  2/.  Os.  10^.  pared,  &c.,  that  .before  aay 
part  of  the  rent  became  due,  to  wit,  on  &c.,  a 
large  sum  of  money,  to  wit,  3/.  Os.  lok.,  "  hctag 
at  and  after  the  rate  of  7iL  for  everf  iOts.  of  the 
annual  value,  to  wit,  70/.  of  the  anid  ma—iage,'* 
&c.,  waa  daly»  and  aeoordinff  to  A«  laaami  the 
statute  in  auch  cases nwie  aid  eaaeaaeil  oa^ 
said  messuages,  &c^  in  respeol^dto  prefKH/ 
I  maat  thflSiflaaifreaBBiBvV  m^ 


theteofj  for  the  year  thoa 
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'ftliat  ibe  defendant  then  being  the  occupier  and 
^«Qanl  tliereof,  naid  that  sum  to  the  collector ; 
^knd  that  the  defendant  had  never  nnce  made 
^y  payment  to  the  plaintiff  on  account  of  the 
said  rent :  Heldy  on  general  demuirer,  that  this 
^«vas  a  good  plea  uuder  the  Income  Tax  Act, 
S  &  6  Vict,  c,  35. 

The  defendant  also  pleaded  as  to  527.05.  \0d. 
l>aTcel«  &c.,  that  the  plaintiff  himself  held  under 
» lease,  with  a  clause  of  re-entir  in  case  of 
lireach ;  that  he  committed  a  breach ;  that  '^  by 
reason  and  in  consequence  of  the  said  forfeit- 
tire,''  John  Doe  brougpht  his  action  on  the 
demise  of  the  superior  landlord,  the  date  of 
vhich  was  laid  on  the  day  of  the  forfeiture  and 
before  the  rent  accrued  due;  that  judgment 
was  recovered,  and  nodce  thereof  given  to  the 
defendant,  who  was  compelled  to  pay  the  rent 
to  the  superior  landlord ;  Held,  on  special  de- 
mnrrer,  that  the  plea  was  good;  it  not  being 
alleged  as  a  ground  of  demurrer,  that  it  was 
not  shown  that  the  ejectment  proceeded  on  the 
ground  of  the  forfeiture. 

QMmre,  even  if  it  had  been  alleged,  would 
not  the  plea  have  been  good  ?  Franklin  v. 
Car/er,  3D.  &L.  213. 


INFANT. 

Testamentary  Guardians,— Forcible  removal 
Where  two  persons  are  appointed  joint  testa- 
mentary guardians  of  an  infant,  UD<ter  12  Car. 
2,  c.  24,  8.  8,  trespass  lies  by  one  of  them 
against  the  other,  for  forcibly  removiog  the 
infant  froofe  the  lawfed  seivioe  of  the  former, 
aoainst  his  consent.  Gilbert  v.  Sckwenck,  H 
M.  &  W.  468. 

Cams  cited  in  tbe  judgment :  Duke  of  Beau- 
fort r.  Berty.  1  P.  Wmg.rOS;  Frederick  t. 
Frederick,  ib.7«l. 

INSOLVENT. 

1.  By  the  6  &  6  Vict.  c.  U6,  s.  J,  any  per- 
son, not  being  a  trader,  upon  giving  notice  in 
the  London  Gazette,  may  present  a  petition  for 
protection  from  process,  to  the  Court  of  Bank- 
ruptcy, containing  certain  matters ;  and  a  com- 
missioner m^  therereupon  give  such  protec- 
tion to  the  petitiooier ;  and  u^on  the  presenta- 


HeM,that  a  plea  framed  upon  that  statute 
was  properly  pleaded  in  bar  of  the  further 
maintenance  of  the  action,  where  it  showed 
that  the  defendant  presented  a  petition  before, 
and  that  a  final  order  was  made  after  action 
brought. 

Semble,  that  such  plea  neicd  not  state  the 
insertion  of  the  notice  in  the  Gazette.  Or,  the 
particulars  of  the  petition ;  or,  that  an  inser- 
tion order  was  made. 

But  Semble^  that  it  should  state  that  the  final 
order  was  made  either  for  the  protection  of  the 
petitioner  aiad  the  distribution  of  his  estate, 
(within  the  terms  of  the  tenth  section,)  or  for 
his  protection  and  the  vesting  of  his  estate  in 
the  official  assignee  and  the  creditors'  assignee, 
(within  the  terms  of  the  fourth  section). 
Niekolls  V.  Pagne,  7  M.  &  G.  927. 

2.  Proftfcfton.— Trespass  will  not  lie  against 
a  plaintiff  or  his  attorney  for  suing  out  execu- 
tion, and  arresting  thereon  a  defendant  who 
has  obtained  an  order  for  protection  from  pro- 
cess under  the  5  &  6  Vict.  c.  116.  Yearsleg 
V.  Heane,  3  D.  &  L.  265. 

Case  cited  in  tbe  Judgment :  Llojd  v.  Wood,  5 
A.  &  E.  228,  S.  C.  6  N.  &  M.  822. 


3.  A  defendant  who  has  obtained  a  final 
order  for  protection  imder  5  &  6  Vict.  c.  116, 
B.  4,  may,  under  sect.  10,  plead  generally  his 
protection,  without  setting  out  all  the  facts  re- 

2uired  to  exist  in  order  to  procure  the  order, 
too*  V.  Henson,  3  D.  fie.  L.  177. 
J I  -.4.  The  plaintiff  having  obtuned  judgment 
against  one  F.  in  an  action  otassault  and  false 
inqnisonmentf  sued  out  a  ca,  sa.,  whereon  F, 
was  taken  and  committed  to  the  Queen's 
Prison  of  winch  the  defendant  was  the  keeper. 
F.  afterwards  petitioned  the  Court  of  Bank- 
ruptcy for  Ms  discharge  under  5  &  6  Vict.  c. 
116,  and  7  &  8  Vict.  c.  96,  and,  having  ob- 
tained from  the  commissioner  an  order  for  his 
discharge,  was,  in  obedience  thereto,  dis- 
charged by  the  defendant  accordingly.  The 
plaintiff  brought  an  action  against  the  defend- 
ant for  an  escape.  Held,  that  whether  this  was 
or  was  not  a  debt  from  which  the  commis- 


actmg 
petition. 

By  sect.  4,  after  certain  preliminary  proceed- 
ings, the  commissioner  may  make  a  special 
oi^r  for  thepro/ec^MMiof  tlie  petitioner  from 
all  process,  and  for  the  vesting  of  his  estate  in 
an  cffioial  assignee,  to  be  named  by  such  com- 
misaioner,  together  with  an  assignee  to  be 
chosen  bg  the  creditors. 

By  sect.  10,  if  any  action  is  brought  agdnst 
4my  petitioner  in  respect  of  *  debt  contracted 
before.the  date  of  the  petition,  ''it  shall  be  a 
•nfficient  plea  in  bar  of  such  action,  that  such 
petition  vaa  duly  presented,  and  a  final  order 
ieffmioetmm  and  distribution  made  by  a  com- 
jnissioasc  didy  avlhoined ;  whereof  the  pro- 
duction of  the  order  signed  bv  the  commis- 
sioa0Bi,^nth  pvoof  of  his  hanaHmritinff,  shall 


judicially  in  a 
jurisdiction. 

Semble,  that  the  judgment  debt  being  in  tort, 
and  not  in  an  action  for  the  recovery  of  a  debt, 
the  commissioners  had  no  power  to  order  the 
prisoner  to  be  discharged  out  of  custody  under 
the  above  acts  of  parliament.  Thomas  v. 
Hudson,  14  M.  &  W.  353. 

5.  Schedule, — Pro/ecfioa.— The  defendant, 
an  insolvent  debtor,  inserted  the  plaintiff  as  a 
creditor  in  his  schedule,  but  by  mistake  and 
without  fraud,  stated  the  debt  to  be  3/.,  where- 
as in  fact  it  was  71 :  Held,  that  inasmuch  as 
the  creditor  was  thus  deprived  of  the  benefit  of 
the  notice  to  be  given  to  creditors  for  6/.  and 
upwards,  under  the  7  let  section  of  the  Insolvent 
Debtors'  Act,  1  &  2  Vict,  c  110,  this  was  not 
a  case  within  the  protection  of  the  g3rd  section , 
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and  the  defendant's  discbarffc  under  the  act 
waa  no  bar  to  an  action  for  this  debt.  Hoyles 
Y.  Blore,  14  M.  &  W.  387. 

Cases  cited  in  the  judgment :  Forman  v,  Dreir, 

4  B.  &  C.  15 ;  6  D.  &  R.  75  ;  Wood  y.  Jewett, 

4B.&C.«0. 

INTERPLBADSR. 

1.  The  l8t  section  of  the  Interpleader  Act 
does  not  apply  to  the  case  of  a  party  sued  by 
one  person  for  the  price  of  goods,  and  by  an- 
other for  the  goods  themselves.  Skmey  v. 
Sidney,  3  D.  &  L*  250. 

Caae  cited  in  the  judgiu«it:  James  r.  Pricbard. 
8  Dowl.  890,  S.  C.  7  M.  &  W.  216. 

2.  Sherif.  —  Possession^mofiey.-'A  sheriff 
having  seized  certain  horses  which  were  claimed 
by  a  third  party,  an  interpleader  order  was 
made,  that  on  payment  of  a  sum  of  money  into 
court,  and  "possession-money"  from  the  date 
of  the  order,  the  sheriff  should  withdraw  from 
possession  :  Held,  that  the  sheriff  had  no  right 
to  detain  the  horses  for  the  expenses  of  their 
keep  5  but  should  have  applied  to  the  judge  to 
allow  those  expenses.  Gaskell  v.  Sefton,  3  D. 
&  L.  267. 

justices'  clbrks'  pees. 
Fees  which  a  justices'  clerk,  in  a  borough,  is 
authorised  to  take  by  a  table  regularly  allowed 
and  confirmed  under  5  &  6  W.  4,  c.  76,  s.  124, 
m  respect  of  charges  against  persons  appre- 
hended and  brought  before  the  borough  jusn 
tices  by  constables  appointed  by  the  watcK 
committee,  disposed  of  by  such  justices,  and 
which  fees  the  clerk  to  the  justices  cannot  re- 
cover from  such  persons  or  other  parties,  either 
on  account  of  their  not  being  specifically  im- 
posed on  them  by  acts  of  parliament,  or  from 
their  inability  to  pay,  are  "expenses  ncccs- 
aanly  incurred  in  carrying  into  effect  the  pro- 
visions of  the  act "  under  sect.  92,  and  a  man- 
damus will  go  to  direct  their  payment  out  of 
the  borough  fund.  Reg.  v.  Gloucester,  Mayor 
of,  I  D.  &;  M.  677' 

LEGACY   DUTY. 

A  testator  bequeathed  to  trustees  a  sura  in 
the  3  per  cent,  consols,  in  trust,  as  to  1,700/., 
past  thereof,  to  pay  and  apply  the  dividends  in 
establishing  and  supporting  a  daily  school  at 
XV.,  for  the  instruction  of  20  boys,  on  the  prin- 
ciple of  a  national  school ;  the  dividends  to  be 
retained  by  R.  B.,  sen.,  and  JR.  B.,  jun.,  (two 
of  the  trustees,)  to  be  so  applied  :  and  be  di- 
rected that  JR.  B.,  jun.,  »hould  be  thq  school- 
master, and  that  the  management  of  the  school 
should  always  remain  in  the  family  of  R.  B. 
And  as  to  400/,  or  part  of  the  said  stock,  the 
testator  directed  that  the  dividends  should  be 
pnid  by  the  trustees  to  and  applied  by  the 
schoolmaster  for  the  time  being  of  the  said 
school,  in  providing  the  boys  with  pinafores, 
caps,  and  shoes,  and  also  with  books  and  slates, 
such  clothes,  books,  and  slates  to  be  left  be- 
hind them  on  leaving  the  school :  Held,  that 
these  bequests  were  subject  to  legacy  duty. 
<?rt#/A*,  t»  re,  14  M.  &  W.  610.     **    ^         ^ 


Cases  cited  in  the  judirment :  lo  re  Wilkiosca, 
1  C.  M.  &  R.  149 ;  Esparto  Fmnklin,  5  V.  & 
J.  644;  3  Sim.  147;  Attomey-G^ttni.  r. 
Nash,  1  M.  &  W.  237  ;  Attorney. Genenl  r. 
Fitsgerald,  IS  Sim.  85. 

LIMITATION. 

Statute  3  &  4  W.  4,  c.  27. 8.  7,  which  enacts. 
*'  that  when  any  person  shall  be  in  poesessiofl 
or  in  receipt  of  the  profits  of  any  land,  or  in 
receipt  of  any  rent  as  tenant  at  will,  the  r^ht 
of  the  person  entitled  subject  thereto,  and  of 
the  person  through  whom  he  claims  to  make 
an  entry  or  distress,  or  bring  an  at^on  to  re- 
cover such  land  or  rent,  sludl  he  deemed  to 
have  first  accrued  either  at  the  determination 
of  such  tenancy,  or  at  the  expiration  cdf  one 
year  next  after  the  commencement  of  such 
tenancy,  at  which  time  such  tenancy  shall  be 
deemed  to  have  first  determined,"  does  not 
apply  where  the  tenancy  at  will  was  determined 
before  the  passing  of  the  act.  Doe  d.  E^ors  t. 
Page,  1  D.  &  M.  601. 

LOTTERY. 

See  Horse-race. 

MANDAMUS. 

See  Co/pora/io»;  Repair  of  Road. 

NOTIGB  OF  ACTION. 

See  False  Imprisonment. 

PATENT. 

Emtension  qf  time. -^  Pleading — Onfjinal 
letters  patent,  for  a  term  of  14  years,  were 
dated  the  26th  of  February,  1825,  and  iroewed 
letters  patent  were  on  the  26th  of  Fehmair, 
1839  :  Held,  that  the  day  of  the  date  mast  be 
reckoned  inclusively,  and  that  the  former  torn 
expired  on  the  2dth  of  February,  1839,  and 
consequently  the  renewed  letters  patent  were 
granted  alter  the  original  liters  patent  had 
expired. 

Renewed  letters  patent,  granted  under  5  &  6 
W.  4,  c.  83,  s.  4,  are  not  void  if  dated  after  the 
expiration  of  the  term  for  which  the  onginal 
letters  patent  were  granted,  but  n»y  be  granted 
by  the  crown  after  the  expiration  of  that  tenn, 
provided  the  preliminary  steps  which  the  fovth 
section  of  the  act  requires  to  be  taken  by  the 
patentee  were  comphed  with  before  that  term 
ended. 

But  compliance  with  that  condition,  it  being 
introduced  in  the  fourth  section  in  the  f<Hm  of 
a  proviso,  need  not  be  averred  by  the  plaiatifir 
in  his  declaration,  but  non-complianoe  with  it 
should  be  pleaded  by  the  defendant.  •  Putier, 
however,  who  use  the  invention  in  the  itttenral 
are  not  responsible. 

Renewea  letters  patent  were  granted  to  the 
plaintiff  ^'t^^onhis  securing  to  C.  fF.,  (the  on- 
ginal  inventor,)  an  annuity  of  5001.  so  long  as 
the  letters  patent  shonld  last."  Heid,  that  the 
meaning  of  this  condition  was,  thai  a  secuiirf 
should  be  given  to  C.  W.  for  the  annaitf  ,  bat 
that  whether  it  was  given  before  or  after  the 
letters  patent  was  immaterial;  ^-moA  Aat  as 
averaienty  that  the  annuity  warat  the  date  of 
tiie  ttfiw  letten  patent  secmm^  w«s  soppotted 
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by  proof  of  a  deed  to  secure  the  annuity, 
executed  before  the  new  letters  patent  were 
granted. 

The  power  of  renewal  is  not  confined  to 
grantees,  but  extends  to  assignees,  of  letters 
patent;  and  such  renewed  letters  patent 
granted  to  the  assignees  are  good  by  the  stat. 
5  &  6  W.  4,  c.  83,  independently  of  the  7  &  8 
Vict-  c.  69.  Russell  v.  Ledsam,  14  M.  &  W. 
574. 

Cases  cited  in  the  judgment :  Russell  ▼.  Cowlej, 
1  C,  M.,  6c  R.  868-871 ;  Webb  v.  Fairmaner, 
3  M.  &  W.  473;  Young  y.  Higgon,  6  M.  & 
W.49;  Spilsbury  y.Ck)ugb,2  G.  &  D.  17;  « 
Q.  B.  466;  Dore  v.  Gray,  «  T.  R.  365. 

2.  Inrolment  qf  specification, — Material  tra-- 
rerse,— Pleading.-  In  case  of  an  infringement 
of  a  patent,  the  defendant  pleaded,  that  the  in- 
vention in  respect  whereof  the  letters  patent 
were  granted,  was  an  invention  stated,  &c.,  re- 
presented by  the  plaintiff,  in  applying  for  the 
letters-patent,  to  be,  and  was  therein  called  and 
intituled  "  The  invention  of  making  or  paving 
public  streets  and  highways,  and  public  and 
private  roads,  courts,  and  bridges  with  timber 
or  wooden  blocks ;"  that  the  letters  patent  were 
granted /or  and  in  respect  of  the  said  invention, 
by  and  under  the  name,  style,  and  title  of  "  The 
invention  of  making  or  paving  public  streets 
and  highwsiys,  and  public  and  private  roads, 
courts,  and  bridges  with  timber  or  wooden 
blocks;"  and  by  and  under  no  other  name, 
style,  or  title ;  and  that  the  said  s^le  and  title 
was,  in  its.daim,  description,  and  definition  of 
the  said  invention,  too  large,  uncertain,  am- 
biguous, and  vague,  and  inconsistent,  inappli- 
cable, and  at  variance  in  respect  of,  to,  and  with 
the  nature  of  the  said  invention  as  described 
and  ascertained  by  the  specification ;  b^  reason 
whereof  the  patent  was  void.    The  plaintiff  re- 
plied, that  the  said  letters  patent  were  granted  for 
and  in  respect  of  a  certain  invention  called  and 
intituled,  "An  invention  of  making  or  paving 
public  streets  and  highways,  and  public  and 
private  roads,  courts,  and  bridges,  with  timber 
and  wooden  blocks,"  and  not  for  "  The  inven- 
tion of  making  or  paving  public  streets  and 
highways,  and  public  and  private  roads,  courts, 
and  bridges,  with  timber  or  wooden  blocks." 
Held,  that  this  was  an  apt  traverse  of  the  plea. 
By  an  act  of  parliament,  (local  and  personal, 
4  &  6  Vict.  c.  xci.,  but  to  be  judicially  taken 
notice  of  as  av  public  act,)  reciting,  that  letters 
patent  had  been  granted  to  A. ;  that  the  speci- 
fication was  inroUed  within  six  months,  instead 
of  being  inrolled  within /our  months  after  the 
date  thereof,  as  required  by  the  letters  patent; 
that  the  letters  patent  contained  a  proviso  for 
making  them  void,  if  they    should  become 
vested  in,  or  in  trust  for,  more  than  twelve  per- 
tons;  and  that  certain  persons  had  agreed  to 
form  themselves  into  a  company  for  the  pur- 
pose ttf  working  the  patent ;  powers  were  given 
for  Ui&formation  of  a  company,  and  enabling 
the  patentee  to  assign  the  patent  to  them,  or  to 


had  arisen  from  inadvertence  and  misinforma- 
tion, and  that  it  was  expedient  that  the  patent 
should  be  rendered  valid  to  the  extent  therein- 
after mentioned,  enacted,  that  the  letters  patent 
should,  during  the  remainder  of  tbe  term,  be 
considered,  deemed,  and  taken  to  be  as  valid 
and  effectual  to  all  intents  and  purposes  as  if 
the  specification  thereunder,  so  inrolled  by  A. 
within  sis  months  after  the  date  thereof,  had 
been  inrolled  within  four  months.  Held,  that 
the  confirmation  of  the  patent  was  uncondi- 
tional, and  was  not  dependent  on  the  formation 
of  a  company.  The  defendant  further  pleaded, 
that,  before  the  passing  of  the  act,  and  after 
the  expiration  of  four  calendar  months  next 
and  immediately  after  the  date  of  the  plaintiff's 
patent,  he  obtamed  a  patent  for  an  invention  of 
certain  improvements  in  paving  for  covering 
streets,  roads,  and  other  ways;  Uiat  his  in- 
vention then  applied  to  blocks  of  wood,  and 
was  a  hand  fide  improvement  of  and  upon  the 
invention  of  the  plaintiff;  that  the  same  could 
not  be  made,  used,  or  exercised  without  at  the 
same  time  making,  using,  and  putting  in  prac- 
tice the  plaintiff^s  invention ;  and  that,  in  the 
due  and  legitimate  exercise  and  enjoyment  of 
his  patent,  he  necessarily  and  unavoidably  used 
the  plaintiff's  invention.  Held,  bad  on  de- 
murrer ;  the  operation  of  the  statute  being  to 
effect  a  complete  confirmation  of  the  plaintiff's 
patent,  and  to  preclude  the  defendant  from 
using  the  plaintiff's  invention,  notwithstanding 
the  grant  to  the  defendant,  j  Stead  ViCarev, 
1  C.  B.  496.  See  Stacker  v.  Warner,  i  C.  B. 
148. 

REPAIR  OF  BRIDGE. 

Frivolous  defence,— Costs.— StsX.  13  G.  3, 
c.  78,  s.  64,  empowered  the  court  trying  an  in- 
dictment for  non-repair  of  a  highway  to  award 
costs  if  the  defence  was  frivolous.  Stat.  43  G. 
8,  c.  59,  8.  1,  enacts  that  all  "matters  and 
thmgs  in  the  said  act  contained,  relating  to 
highways,"  shall,  so  far  as  applicable,  be  ex- 
tended and  applied  to  county  bridges  "  as  fuUy 
and  effectually  as  if  the  same  and  every  part 
thereof  were  herein  repeated  and  re-enacteci." 

Held,  the.t  the  clause  as  to  costs  in  stat.  13 
G.  3,  c.  78,  was  substantively  re-enacted  in 
stat.  43  G.  3,  c.  59,  with  reference  to  county 
bridges,  and  therefore  was  not  repealed  when 
stat.  6  &  6  W.  4,  c.  50,  repealed  in  general 
terms  stat.  13  G-  3,  c.  78. 

The  i^dgc  who  tries  an  indictment  for  non*- 
repair  of  a  bridge,  ren>oved  by  certiorari,  may 
certify  after  the  assizes,  that  the  defence  was 
frivolous,  and  by  such  certificate  award  pay- 
ment of  costs  to  the  prosecutor,  which  will  oe 
enforced  by  the  court  in  banc.  Reg.  v.  Inha^ 
bitants  of  Aferionethshire,  6  Q.  B.  343. 

REPAIRS   OF   ROAD. 

Mandamus.  —  Costs. — Where  a  judge  of  as- 
size, after  trial  of  an  indictment  for  non-repair 
of  a  road  under  stat.  5  &  6  W.  4,  c.  50,  s.  95, 
makes  an  order  that  the  costs  bo  paid  by  the 


license  them  to^rork  it.  A  subsequent  Bect^on,  I  parish,  but  does  not  insert  the  amount  of  costs 
reciting,  the  noifrdtit^ctoent  of  a  specification  m  the  order,  nor  ascertidn  and  fix  the  amount 
within  due  time,  and  that  such  non-inrolment  |  either  there  or  at  any  subsequent  time,  this 
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sidersdon,  and  how  pi^*'  first  aee  forA  the 
8ttm6  paid  hj  the  sereral  sub-porchaaera  to  ^«* 
for  their  several  annaities,  and  then  staited  the 
snms  paid  b^  IT.  to  F.,  which  it  described  as 
composed  of  7,5001.  paid  by  K,  as  fStte  coo- 
sideration  for  his  own  share  of  the  annnitj',  and 
of  the  other  sums  paid  to  K.  by  the  sub^por- 
chasers  as  before  mentioned.  In  the  former 
part  of  the  column  there  were  some  inacearacies 
m  the  statement  of  the  manner  of  payment,  bat 
the  latter  correctly  stated  the  payments  to  F. : 
Held,  that  the  memorial  was  safficient: 

Semble,  that  the  ofi«5  of  proof  upon  the  issoe 
relating  to  the  memorial,  was  upon  l9ie  plain- 
tiff; for  that  the  memorial  would  be  taken  to 
be  correct  tall  the  contrary  was  shown.  Hoforik 
y.  Penny,  14  M.  &  W.  494. 

TITHB8. 

Jstue  by  way  of  appeal, — ^Where,  in  pro- 


court  will  not  enforce  such  an  order  by  a  man- 
damas.    Rey.  v.  Clark,  1  D.  &  M.  687. 

sbwkr's  ratk. 
A  sewer's  rate>  not  being  imposed  directly 
by  act  of  parliament,  is  not  a  "parliamentary 
tax."    Palmer  y.  Earitk,  14  M.  &  W.  428. 
Cases  cited  in  the  judgment:  Browater  r.  Kit- 
-chel,  2  Salk.616;  Waller  y.  Andrews,  3  M.  & 
W.  312. 

STAMP. 

Annuity. — Memorial. — Pleading,  —  Amend- 
ment— Id  replevin,  the  defendants  avowed  for 
a  distress  under  an  annuity  deed ;  which  re- 
cited, that  F.,  who  was  the  beneficial  lessee  of 
certain  salt-works,  in  order  to  raise  money  for 
carryinf^  them  on,  had  contracted  with  a.  to 
f^TBXit  him  an  annuity  of  1,050/.  in  considera- 
tion of  14,500/.,  and  that  K.,  being  unable  to 

provide  the  whole  sum  himself,  had  entered  y      .,  „    -^^ ,  —  , — 

into  sub-contracts  with  seven  other  persons  to  coedings  before  a  tiUie  commissioner  under  die 
take  portions  of  the  annuity,  each  advancing  I  **^^  section  of  the  6  &  7  W.  4,  c.  71,  scvoil 
part  of  the  consideration  money ;  and,  after  re- '  modnses  are  set  up  in  respect  of  distinct  forms, 
citing  all  these  contracts,  and  the  payment  by  ^d  the  annual  value  ot  the  payment  to  be 
the  different  parties  of  their  respective  portions  ni«de  in  respect  of  each  farm  is  less  dum  20t, 
of  the  14,500/.,  the  deed  contained  a  grant  byl^"  decision  was  final,  notwithstanding  the 
F.  to  C.  and  D.  of  eight  several  annuities,  mak- 1  whole  is  in  the  hands  of  the  same  proprietor, 
ing  together  an  annuity  of  1,050/.,  in  trust  for,  ^i^d  the  aggregate  yearly  value  exceed  SOJL 
the  several  persons  advancing  the  money,  with  T^mhneon  v.  Bongh^,  1  C.  B.  663. 
the  usual  powers  of  distress.  The  avowry  then'  2.  Composflioii.— In  1711,  W.  P.,  the  lord 
set  out  two  other  deeds,  by  one  of  which  C,  I  of  the  manor  and  patron  of  the  dinrch  of 
and  by  the  other  of  which  S.,  a  trustee  nomi-  j  Aston-le- Walls,  being  seised  in  fee  of  certain 
nated  in  D.'s  place  under  the  1  W.  4,  c.  60, 1  ^^Jf^ds  lying  dispeiaed  in  the  common  fields  of 
assigned  "  the  said  several  annuities "  to  the  Aston,  and  J.  IV.  bring  rector  of  the  said 
defendants,  who  then  avowed  the  taking  for ,  church,  and  in  right  thereof  seised  of  other 
a  distress  in  respect  of  one  of  the  annuities  in  parcels  of  lands,  also  lying  dispersed  in  die 
arrear.  There  were  similar  avowries  for  arrears  '  said  common  fields,  (being  the  glebe  lands  be- 
of  others  of  the  annuities.  The  plaintiff  pleaded  longing  to  the  rectory,)  and  also  of  the  tithes 
in  bar,— 1st,  non  est  factum  j  2ndly,  that  C. ,  ^  wril  of  the  said  common  fields  as  of  the  de- 
did  not  assign  "  the  said  annuities  "  modo  et '  mesne  lands  of  the  said  fV.  P,,  an  agreement 
formd;  3rdly,  that  D.  was  not  a  trustee  within  i  ^^  made,  on  the  1st  of  March,  17i  l,  mider 
the  1  W.  4,  c.  60 ;  thus,  that  S,  did  not  assign  j  ^^f  hands  and  seals  of  the  said  W.  P.  and  the 
the  annuity  modo  et  formd,  and  lastly,  (after  >  ^aid  J.  W,,  by  which  it  was  agreed  that  the 
craving  oyer  of  the  annuitv  deed,)  that  no  me- 1  said  W.  P.  should  convey  to  the  said  J.  W% 
morial  was  duly  enrolled.     The  defendants  and  his  successors,  for  ever,  an  annuity  of  40/., 


joined  issue  on  the  first  four  ])leas,  and  to  the 
fifth  replied,  that  the  memorial  was  duljr  en- 
rolled ;  setting  it  out.    The  plaintiff  rejoined. 


to  be  charged  on  his  manors  and  land^.  And 
the  said  J.  W.  did  thereby,  for  himself,  and  as 
far  as  in  him  lay,  for  his  successors,  covenant 


that  the  memorial  contained  certain  untrue  I  and  agree  with  W.  P.,  and  his  heirs  and  as- 
statements  as  to  the  parties  beneficially  inter-  *  ^iffna,  that  all  those  pieces  of  land  reputed  as 
ested,  and  the  pecuniarv  considerations  for  the  |  ^^^  glebe  lands  should  thenceforth  be  possessed 
annuities.  The  defendants  sur -rejoined,  that  and  enjoyed  by  W.  P.  and  his  heirs  fcever; 
the  memorial  did  truly  state  the  names  of  the  and  also  that  all  the  lands  of  which  the  said 
persons  by  whom  the  annuities  were  to  be  re-  '  ^'  F.  was  owner  in  Aston,  (indnd&ng  the 
ceived,  and  the  pecuniary  considerations  for  I  ^^ds  the  tithes  of  which  were  in  qnestioB,) 
granting  the  same ;  on  which  issue  was  joined :  i  should  be  freed  and  charged  from  the  payment 
of  all  manner  of  tithes,  &C-    Afterward^  on  a 


Held,  ]  st,  that  the  annuity  deed  only  required 
a  stamp  in  respect  of  the  aggregate  sum  paid  to 
F.  for  the  annuity  of  1,050/.  and  that  it  need 
not  be  the  aggregate  of  the  stamps  required  on 
each  of  the  several  annuities  into  which  it  was 
divided  ;  2ndly,  that  if  there  was  a  variance  in 
stating  in  the  avowries,  that  C.  and  8.  assigned 
"the  said  annuity  "  to  the  defendants,  whereas 
the  legal  effect  of  each  of  the  assignments  was  to 
convey  a  moiety  onlv,  this  was  a  defect  which 
ought  to  be  amendea  at  nisi  priue. 
The  memorial,  in  the  column  headed  "  Con- 


petition  to  the  ordinary,  a  commtssion  ivas 
issued,  under  which  it  was  certified  to  the  or- 
dmary  that  the  exchange  would  not  be  prriu- 
dicial  to  the  rector,  and  he  granted  his  license 
for  carrying  it  into  effect.  A  bin  in  Chnmr 
WBB  afterwards  filed  by  JV.  P.  against  J.  VT., 
the  rector,  and  the  bishop,  the  oniinary,  in 
which  suit  a  decree  was  made,  in  IVinit?  Tetm, 
1715,  that  the  arrangemoit  shoold  )>e  per- 
formed and  the  exchange  oenfirmed.  In  pur- 
suance of  this  agraement,  J.  W.  took  poam- 
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sion  of  the  lands  and  enjoyed  the  same,  and  he 
and  his  raccesaora  received,  as  it  became  dae« 
the  annuity  of  iOt.  so  g^ven  in  exchange  for  the 
glebe  lands  and  as  a  composition  for  the  sud 
tithes,  until  June,  183 1,  when  the  plaintiff  be- 
came rector,  and  the  pliuntiff  himself  received 
it  until  Michaelmas,  1832,  but  not  since.  No 
tithes  had  been  taken  from  the  lands  of  the 
said  W,  P.,  so  exempted  from  tithes  bv  the 
agreement  from  die  midunff  thereof,  and  that 
agreoQienty  at  the  time  of  the  passing  of  the  2 


by  papers  naming  the  house  where  the  person 
voted  for  carried  on  the  business  of  a  book- 
seller, sleeping  elsewhere. 

This  defect  was  not  cured  by  the  general 
provision  of  5  &  6  W.  4,  c.  76,  s.  142,  that  no 
inaccurate  description  in  any  voting  paper 
"  reqiiired  by  this  act  **  shall  hinder  the  fiill 
operation  "  of  this  act." 

The  defendant  entered  by  indenture  into 
partnership  with  J,  D.,  who  was  owner  in  fee 
of  a  house  within  a  borongh,  in  which  it  was 
^3  W.  4^  c.  100,  had  not  from  the  making  I  agreed,  that  the  business  of  bookselling  was  to 
thereof  been  set  aside,  abandoned,  or  departed  be  carried  on  by  them  jointly  in  the  house^ 
from.   The  manor  and  all  the  lands  of  the  said !  J.  D.  to  require  no  rent  for  the  parts  of  the 


W.  P,  descended  to  one  E,  P.  before  and  on 
the  lOthof  Jtdy,  1833,  and  so  continued  till 
his  death  in  1833,  when  they  descended  to  one 
W.  H,  F,  P.,  the  defendant.  On  the  7th  June, 
1833,  a  notice  was  served  on  certain  occuoiers, 

as  well  as  JB.  P.,  the  owner  of  the  lanas  in ^ _ 

question,  requiring  the  titles  to  be  set  out  and '  Reg.  v.  Deightou,  1  D.  &  M.  682. 
paid  in  kind  to  the  plaintiff,  and  on  the  10th 


house  in  which  the  business  was  carried  on, 
and  the  fixtures  in  those  parts  to  be  joint  pro- 
pertv%  Hie  defendant  and  J.  D.  carried  on 
the  Dusiness  in  the  house :  Semble,  that  the  de«, 
fendant  was  an  *'  occupier,"  and  entitled  to  be 
a  burgess  within  the  5  &  6  W.  4,  c.  76,  s.  9». 


of  July,  1833,  sf  bill  was  filed  in  the  exchequer 
in  equity  against  tile  occupiers,  praving  for  an 
account  of  the  single  value  of  the  tithes,  but  no 
bill  was  then  filed  against  E.  P.,  the  owner  of 
the  lands;  but  bv  an  order  of  the  15th  of 
January,  1835,  the  bill  was  amended,  and 
£.P.  was  made  a  party  defendant  thereto. 
The  cause  having  been  heard,  the  bill  was  dis- 
missed against  E.  P.,  but  the  court  directed 
that  the  occupiers  idiould  account  for  the 
tithes.  Against  that  decree  the  defendants^ 
including  E,  P„  appealed  to  the  House  of 
Lords,  and  on  the  6th  Februarv,  1840,  the  de- 
cree was  reversed.  Pending  the  appeal  to  the 
House  of  Ixnrds,  actions  of  debt  were  brought 
by  the  plaintiff  against  the  same  occupiers, 
under  2  &  3  Bdw.  6,  to  recover  the  treble 
value  of  the  titles  of  the  same  lands  which  ac- 
crued subsequently  to  those  sought  to  be  re- 
covered by  the  bill  in  equity,  and  in  each 
action  tiie  plaintiff  was  held  entitled  to  recover, 
and  the  treole  ^ue  of  the  tithes  was  paid  pur- 
suant thereto. 

A  feigned  issue  having  been  brought  under 
the  46th  section  of  6  &  7  W.  4,  c.  71,  to  try 
the  validity  of  the  decision  of  the  assistant  tithe 
commissioner,  as  to  whether  the  above  lands 
were  free  from  tithes,  and  a  special  case  having 
been  brought  for  the  opinion  of  this  court, 
stating  the  above  facts.  Held,  Ist,  that  the 
above  agreement  of  1711  was  a  valid  composi- 
tion for  tithes  within  the  meaning  of  the  2nd 
sect,  of  2  &  3  W.  4,  c.  100.  2ndly,  that  the 
proceedings  and  suits  which  took  place  in 
1833  and  subsequently  were  not  sufficient  to 
take  the  cause  out  of  the  statute,  the  plaintiff 
not  having  commenced  any  suit  or  action 
against  E.  P.  within  one  year  from  the  passing 
of  the  acty  within  the  meaning  of  the  3rd  sec- 
tion.   Thofpe  V.  PUnoden,  14  M.  &  W.  620. 

VOTING  AT  BLKCTIOMS. 

By  the  7  W.  4»  and  1  Viet,  c,  78, 8. 46,  voting 
papers  for  the  election  of  aldermen  must  con- 
tain the  "  place  of  abode"  of  the  person  voted 
for :  Held,  that  this  regmsite  was  not  satisfied 


WAGER. 

A  wager  of  less  than  10/.  on  a  foot  race  to 
be  run  for  a  sum  under  10/.,  before  the  statute 
8  &  9  Vict.  c.  108,  8.  18,  was  legal  and  valid, 
and  neither  of  the  betters  could  recover  back 
his  stake  from  the  stakeholder  before  the  de- 
termination of  the  event.  Emery  v.  Bichards^ 
14  M.  &  W.  728. 


WAY. 


See  Inclosure. 


RECENT   DECISIONS  IN   THE  SUPE- 
RIOR COURTS. 

BSPOKTan  BT  BAUlISTSaS  OF  THB  SBVBRAL 
COUKTS. 

Day  V.  Sharpe.    Easter  Term,  1846, 

RAILWAY.— SECRKTARY. — ASSUMPSIT. 

A.  and  B.  were  provisional  directors  of  a  pro- 
jected railway  scheme,  and  A.  was  after- 
wards, with  the  consent  of  B.  and  the  other 
directors,  cmpointed  secretary  to  the  com- 
pany, and  B.  attended  meetings  of  the  com- 
pany whilst  A,  acted  as  secretary.     The 
scheme  was  afterwards  abandoned. 
Held,  that  A,  could  maintain  an  action  against 
B.for  services  rendered,  and  that  B.  by  his 
own  conduct  was  estopped  from  taking  the 
objection  that  A.  having  been  once  jointly 
interestedin  the  undertaking  with  him,  could 
not  divest  himse(f  of  that  liability  so  as  to 
support  the  action. 
This  was  an  action  tried  before  Mr.  Justice 
Coleridge,  at  the  last  spring  assizes  for  the 
county  of  York,  for  work  and  labour,  money 
paid,  and  an  account  stated.  Flea  non  assiunp- 
sit*    The  plaintiff  was  secretary  to  a  railway 
company,  and  the  action  was  brought  against 
the  defendant,  a  member  of  the  provisional 
committee,  for  the  amount  of  salary  which  had 
been  agreed  to  be  given.    In  October  last  a 
railway  scheme  was  projected,  and  both  plain- 
tiff and  defendant  were  members  of  the  provi- 
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Bional  committee.     Pronpectuses  were  issued 
containing  the  names  of  plaintiff  and  defendant 
as  provisional  directors.    A  meetin£[  of  the  di- 
rectors was  afterwards  held,  at  which  it  was 
thouffht  necessary  to  appoint  a  secretary,  and 
the  juaintiff  accordingly  received  the  appoint- 
ment.     Prospectuses  were  afterwards  issued, 
and  several  sent  to  the  defendant  containing 
the  plaintiff's  name  as  secretary,  and  omitting 
his  name  from  the  list  of  directors.     The  de- 
fendant attended  several  meetings  at  which  the 
plaintiff  acted  as  secretary.    The  j^ntiff  con- 
tinued to  act  as  secretary  to  the  company  till 
the  scheme  was  abandoned.    On  this  state  of 
things  the  jury  found  a  verdict  for  the  plaintiff. 
Mr.   Batnes  now   moved,  in  pursuance  of 
leave  reserved  by  the  learned  judge,  to  enter  a 
nonsuit  on  the  ground  that  both  plaintiff  and 
defendant  being  members  of  the  same  under- 
taking, that  the  plaindff  by  becoming  secretary 
could  not  so  divest  himself  of  his  liability  as 
to  be  able  to  sue  a  joint  contractor.     It  is  a 
well  established  rule  of  law  that  one  member  of 
a  co-partnership  cannot  sue  another ;  the  onlv 
remedy  is  in  a  court  of  equity.     In  the  Kia- 
Weill/  Canal  Company  v.  Raby,^  it  was  held 
that  one  of  several  persons  who  had  subscribed 
an  agreement  inter  se  to  promote  a  joint  under- 
taking could  not  withdraw  his  name  and  dis- 
charge himself  from  the  engagement  without 
the  consent  of  the  rest  of  the  subscribers. 
And  in  Parkin  v.  Fry,  it  was  held  that  a  se- 
cretary pould  not  maintain  an  action  against  one 
of  the  qiiHumittee  for  services  rendered  in  fur- 
therance of  the  scheme.     In  Holmes  v.  Hig^ 
ffins,^  it  was  held,  that  a  sun'eyor  who  was  a 
subscriber  to  a  railway  undertaking  could  not 
maintain  an  action  for  work  done  bv  him  on 
account  of  the  partnership,  against  all  or  any 
one  of  the  other  subscribers. 

Lord  Denman,  C.  J.  This  appears  to  me  an 
arrangement  made  among  the  directors  which 
is  not  in  any  way  calculated  to  affect  the  rights 
of  third  parties.  There  is  evidence  to  show 
that  the  defendant  consented  to  the  appoint- 
ment of  the  plaintiff  as  secretary,  and  therefore 
he  is  not  in  a  situation  to  take  this  objection. 

Mr.  Justice  Patteson.  I  think  the  defend- 
ant treated  the  plaintiff  as  secretar]^  to  the  com- 
pany, and  that  ne  is  estopped  by  his  own  con- 
duct. 

Mr.  Justice  Williams  concurred. 

Mr.  Justice  Coleridge.  The  defendant  had 
not  only  consented  to  the  appointment,  but 
had  attended  meetings  of  the  compatiy  after 
the  plaintiff  had  been  appointed  secretary,  and 
he  therefore  estopped  himself  from  taking  this 
objection.  Rule  refused. 


Court  of  ISanfiruptrs. 
Hambridge  v.  KetHe,     Sept  13. 

JURISDICTION  UNDER  THE  SMALL   DEBTS 
ACT. 

Where  a  creditor's  name  is  not  inserted  in  the 
insolvent's  schedule,  the  debt  is  not  barred 
by  the  final  order. 


2  Price,  93. 


1  Barn.  &  Cress.  74. 


The  defendant,  a  derk  in  a  warehaose  ia 
the  city,  with  a  salary  of  100/.  per  annnm,  was 
summoned  before  Mr.  Commlasioner  Hoiroffd, 
under  the  Small  Debts  Act,  (S  &  9  Vict,  c 
127,)  in  respect  of  a  judgment  debt,  ainang 
upon  an  action  on  a  bill  of  exchange  for  IS/! 
It  appeared  that  the  defendant  had  filed  a  pe- 
tition in  this  court  in  the  month  of  March  last, 
under  the  stat.  7  &  8  Vict.  c.  96,  and  obtained 
his  final  order;  and  upon  the  prodnctian  c& 
the  schedule  annexed  to  the  petitioa  so  filed  by 
the  defendant,  it  appeared  that  the  bill  of  ex- 
change on  which  the  plaintiff  sued  was  de- 
scribed therehi,  and  one  of  the  indorsers  was 
state'd  to  be  a  creditor  for  the  amount,  bat  the 
present  plaintiff's  name  was  not  mmtion^  in 
the  schedule,  although  it  was  shown  that  the 
defendant  had  previously  received  noitke  diat 
plaintiff  was  the  holder  of  the  bill,  and  Jiad 
threatened  to  bring  an  action  upon  it. 

It  was  now  suggested  on  behalf  of  the  d«- 
fendant,  that  his  person  was  protected  in  re- 
spect of  the  judgment  on  which  the  summoiB 
was  founded,  inasmuch  as  the  debt  was  meo- 
tioned  ih  his  schedule,  and  that  the  court  had 
no  jurisdiction  to  enforce  an  order  for  payment 
under  the  Small  Debts  Act« 

Mr.  Commissioner  Holroyd  referred  to  the 
form  of  the  final  order  prescribed  by  Uiltetute 
7  ScS  Vict.  c.  96,  schedule  A.  No.  3.  The 
order  expressly  declared,  that  the  pet^ner 
was  thereby  to  be  protected  in  respect  of  the 
debt8.dueat  the  time  of  filing  his  petition  to 
the  several  persol^' named  in  his  schedule  as 
creditors,  or  claiming  to  be  creditors,  "  and  ss 
to  the  claims  of  all  other  persons  not  'knovn  to 
the  said  petitioner  at  the  time  of  mftlrinjy  this 
order,  who  may  be  indorsers  or  holders  of  any 
negotiable  security  set  forth  in  his  sud 
schedule."  Here  the  plaintiff  Hambridge  was 
the  holder  of  a  negotiable  secyrity  wi^iin  the 
knowledge  of  the  petitioner,  nevertheless  hii 
name  did  not  appear  in  the  insolvent's  schedule, 
and  his  claim  was  not  barred  by  the  final  order. 
His  Honour  therefore  directed  that  the  defend- 
ant should  pay  the  plaintiff's  debt  by  bstal- 
ments  of  1/.  10^.  per  month,  or  that  in  defiuik 
a  warrant  should  issue  for  his  commitment  to 
prison  for  forty  days. 


THE  EDITOR'S  LETPBR 
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The  letter  from  our  Old  Corespondent  at 
Exeter  on  Ecclesiastical  Coweta,  shall  he  in- 
serted. 

The  ''Law Promotions  and  AppcMntments," 
referred  to  in  the  contents  of  the  number  for 
19th  September,  were  obliged  to  be  deferred  Id 
the  26th.  They  will  be  found  at  p.  530,  in- 
stead of  496. 

C.  H.  £.,  whose  articles  will  expiie  on  the 
27th  January,  niay  be  esaminajil^.jHid  admitted 
in  Hilary  Term. 

D.  W.'s  letter  shall  M  inserted. 


^t  UtQUl  ®)ietli0et4 


SATURDAY,  OCTOBER  10,  1846. 


<•  Quod  magis  ad  noa 
Pertmet,  at  aeadra  malum  eit,  agitamva/ 


HOIUT. 


STATE  OF  THE  PROFESSION. 

CAUSSS  OF  THB  DISUNION  OF  LAWYERS.—- 
OBJECTS  AND  PROOBSSS  OF  LAW  SO- 
CIBTIBS. 

In  a  recent  instance  with  regard  to  the 
Small-Debts  Act,  as  on  man^  other  occa- 
sionsy  we  have  given  expression  to  the  ob- 
servations of  numerous  correspondents  who 
complain  of  the  inertness  of  the  profes- 
sion in  maintaining  its  station  and  just 
interests..  In  our  humble  vocation,  we 
have  often  exhorted  our  brethren  to  unite 
their  efforts  in  resisting  the  encroachments 
to  which  they  are  constantly  subjected, 
either  from  the  inconsiderate  and  often- 
times the  wild  measures  of  our  modem 
Law  Reformers,  or  from  the  vulgar  pre- 
judices which  too  often  prevail  against 
lawyers,  under  the  ignorant  notion  that 
whatever  restrains  their  practice,  or  di- 
minishes their  emoluments,  is  consistent 
with  justice  and  the  public  interest. 

Those  who,  like  ourselves,  are  called  upon, 
equally  by  duty  and  inclination,  to  watch 
the  state  and  progress  of  events,  as  they 
affect  the  substantial  welfare  of  the  pro- 
fession at  large,  cannot  fail  to  have  per- 
ceived many  causes  at  work,  especially  of 
late,  materially  calculated  to  disunite  its. 
members  and  retard  the  improvements 
which  might  otherwise  be  effected.  We 
shall  endeavour  to  place  before  our  brethren 
several  of  the  causes,  which,  in  our  opinion, 
account  for  the  Disunion  of  Lawyers  in 
general,  and  we  trust  that  some  benefit 
mav  result  from  calling  attention  thereto, 
and  that  ultimately  a  portion  at  least  of 
the  grievance  may  be  abated  and  a  better 

state  of  things  introduced. 

Our  readers  are  well  aware  that  lawyers 

are  zealously  opposed  to  each  other  on  be- 
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halfof  their  respective  clients,  in  matteril 
which  stir  up  considerable  warmth  of  feel* 
ing.  Although  with  some  men  this  is  not 
carried  beyond  tlie  immediate  occasioa 
which  gives  rise  to  it,  with  others  it  pro- 
duces a  more  permanent  feding  of  oppo- 
sition, and  prevents  that  union  of  purpose 
which  is  essential  to  effect  any  important 
professional  object. 

They  are  not  only  thus  placed  in  con- 
stant collision  w  th  each  other  m  business 
of  a  personal  nature,  but  there  also  pre- 
vails a  general  rivalry  in  the  struggle  for 
professional  success.  Without  supposing 
that  one  man  looks  on  the  prosperity  of 
another  with  any  continued  feeling  of  envy^ 
it  is  not  unreasonable  to  conjecture  that,  aa 
the  great  prizes  in  the  profession  are  ex-- 
ceedingly  few,  and  the  moderate  ones  not 
vastly  numerous,  the  unsuccesful  are 
tempted  to  view  their  fortunate  competitors 
with  no  high  degree  of  cordiality  and  are 
not  much  inclined  to  co-operate  with  them 
in  measures  from  which  they  derive  com<« 
paratively  little  personal  advantage.  Thus' 
It  is  evidently  difficult  in  the  very  outset 
to  effect  any  hearty  union  amongst  indi- 
viduals, necessarily  placed  in  a  state  of 
almost  continual  opposition. 

There  are  obviously  various  causes  which 
produce  a  diversity  of  opinion  amongst 
members  of  the  profession.  No  two^  men 
think  alike,  and  lawyers,  whose  vocation  it 
is  to  find  out  differences  and  to  raise  ob- 
jections, may  be  naturally  expected,  more 
than  any  other  class,  to  take  different  views 
of  the  same  subject. 

Although  they  may  be  unanimous  in 
wishing  well  to  their  profession,  they  are 
not  remarkable  for  any  active  displajr  of 
the  egprit'de-corps,  and  whilst  there  is  a 
passive  feeling  in  favour  of  the  general  in- 
terests of  the  profession  and  the  necessity 
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of  upholding  its  character  and  respecta- 
bility, they  too  often  content  themselves 
ivith  a  bare  expression  of  opinion,  and  take 
no  personal  interest  in  any  steps  for  pro- 
moting the  general  good. 

The  profession  in  truth  is  not  agreed  on 
the  precise  ends  they  wish  to  be  attained. 
One  class  honourably  and  unselfishly  aims 
only  at  raising  the  general  status  of  the 
profession  in  public  esteem,  and  is  indif- 
ferent to  pecuniary  considerations.  To- 
wards effecting  this  paramount  object,  some 
very  strongly  recommend  the  improve- 
ment of  professional  education^  and  many 
benevolent  persons  would  add  an  asylum 
or  establishment  for  the  aged,  infirm,  and 
unfortunate  members  of  the  professi<Hi. 

Others  encourage  principally  such  mea- 
sures as  may  lead  to  the  personal  honour 
of  such  members  of  the  profession  as  pos- 
sess influence  in  high  quarters,  through 
which  they  may  be  appointed  to  offices  of 
distinction.  The  attainment  of  this  object, 
though  beneficial  only  to  a  hwy  is  no  doubt 
calculated  to  reflect  credit  on  the  body 
from  which  the  individuals  are  chosen. 

The  larger  number,  who  consider  that 
the  profession  is  already  sufficiently  ho- 
nourable,  look  mainly  at  the  preservation ; 
or  increase  of  its  emoluments,  the  extension  | 
of  the  business  of  practitioners,  and  the 
restraint  or  punishment  of  the  encroach- 
ments of  unqualified  persons. 

Thus  there  are  divers  objects  to  be  at- 
tained, ardently  supported  by  some,  but 
viewed  with  indifference  by  many,  and 
with  hostility  by  others.  And  then  the 
means  by  which  all  or  any  of  these  ends 
may  be  obtained,  are  the  subjects  of  an  in- 
finite contrariety  of  opinions. 

Unfortunately,  also,  there  has  arisen  an 
impression  that  the  views  and  interests  of 
the  iow7i  and  country  members  of  the  pro* 
fession  materially  differ  from  each  other, 
and  that  in  some  respects  they  i;re  of  a 
conflicting  nature.  This  feeling  has  im- 
properly been  excited  or  increased  by  some 
writers  in  recent  periodical  publications. 
We  are  well  assured  that  these  writers  are 
ijjnorant  of  the  true  interests  of  the  pro- 
fession. We  apprehend  that  they  are  for 
tlie  most  part  actuated  by  disappointed 
feelings,  occasioned  by  want  of  success 
either  in  their  professional  objects  or  in 
they  occupy  in  tlie  estimation 
Ireiu 

^ly  understood,  we  think  there 

material  difference  in  the 

cts  of  lawyers,  wheresoever 

i  London  agents  who  consti'- 


tute  nearly  one-third  of  the  London  pro- 
fession, and  include  many  of  the  largest 
and  most  influential  offices,  must  neces- 
sarily feel  the  strongest  interest  in  the 
welfare  of  their  country  brethren.  In  the 
professional  meastires  which  are  discussed 
in  town,  their  effect  on  the  Country  prac- 
titioners ought  never  to  be  lost  sight  of, 
and  if  this  has  ever  been  the  case,  it  mu^ 
have  arisen  from  a  want  of  that  motoai 
good  understanding  for  which  we  are  cofn- 
tending. 

It  is  indeed,  within  the  recollection  of 
many  old  practitioners,  that  at  one  time 
there  was  an  unfriendly  feeling  between 
the  attorneys  practising  in  the  city  and 
those  at  the  west  end  of  the  town.  Even 
recently,  but  especially  some  years  i^ 
there  existed  a  system  of  "  sharp-practice" 
and  constant  hostility  between  rival  offices, 
which  is  now,  except  in  rare  instancei^  al-^ 
together  at  an  end.  In  like  nanner,  what- 
ever feeling  there  may  be  of  suppeeed 
conflicting  interest  between  town  aid 
country  attorneys,  we  trust  a  better  know* 
ledge  of  each  otlier  will  speedily  re* 
move  the  erroneous  impression. 

On  some  important  questions,  such,  as 
the  General  Registry  of  Deeds,  it  has  been 
supposed  that  the  adoption  of  the  proposed 
changes  would  promote  the  conventeofie 
and  interest  of  London  solicitors  moie  than 
those  of  the  Country*  But  this  could  only 
be  the  case  to  a  comparatively  small  ex- 
tent, which  we  are  sure  would  be  hx  out- 
weighed by  oUier  considerations.  Indeed, 
the  uiterest  of  the  bulk  of  the  profession  in 
all  parts  of  the  kingdom,  we  are  persuade^ 
is  invariably  identical.  Tben>  on  the  other 
hand,  while  the  scheme  of  the  Local  Coorts- 
has  been  generally  opposed  in  London,  it 
has  in  many  parts  of  the  country  been  &• 
voured ;  but  this  apparent  opposition  hss 
generally  arisen  from  the  want  of  a  clear 
explanation  of  the  objects  to  be  attained^ 
and  the  modifications  by  which  the  mea- 
sure might  have  been  accompanied.  A 
due  communication  of  the  views  of  each 
party,  and  a  better  understanding  of  the 
interests  of  each^  would  doubtless  have 
led  to  a  satisfactory  arnuigemeot»  andpio* 
moted  the  true  interests  of  all  dasMS  oC 
practitioners,  whilst  the  due  and  efecbnl 
administration  of  justice  would  have  bean 
better  secured. 

Our  readers  are  aware^  that  in  ovder  to 
promote  the  improvemni&t  o£  the 
sion, — to  encourage  &ir  and 

practice,— -to  prevent  or  punish      
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advance  the  respectability  and  raise  the 
diaracter  of  professional  men,  varions  So- 
cieties have  been  established ;  some  in  the 
nietropolis  and  others  in  the  large  towns 
throughout  the  kingdom.  In  London  thej 
hare  all  merged  into  '<  The  Incorporated 
Law  Society."  In  the  country  there  are 
not  only  many  active  and  efficient  societies, 
but  they  have  most  of  them  united  into  a 
general  body,  called  "  The  Provincial  Law 
Societies'  Association."  Thus  there  ap- 
pear at  the  present  time  to  be  ample  means 
for  duly  considering  and  promoting  the  real 
interests  of  the  profession,  but  we  are  well 
aware  that  neiUier  the  committee  of  the 
Metropolitan  nor  of  the  Provincial  Societies 
have  met  with  the  unanimous  approbation 
of  their  brethren  at  large. 

Seeing  the  diversity  of  opinion  to  which 
we  have  adverted,  we  cannot  expect  more 
than  a  general  concurrence  in  any  mea- 
sures for  the  furtherance  of  the  interests 
of  the  profession.  Therefore  we  are  not 
surprised  that  in  canvassing  the  labours 
of  these  committees,  occasional  dissent 
should  be  expressed ; — that  sometimes  it 
should  be  objected  that  too  much  has  been 
done; — sometimes  too  little; — and  at  others 
that  a  di£Perent  course  should  have  been 
pursued.  Still  it  is  matter  of  much  regret 
that  the  well-meant  and  disinterested  ser- 
vices of  these  committees  should  be  so 
much  depreciated  as  they  liave  been  on 
many  occasions.  Without  offeriag  any 
suggestions  or  giving  any  assistance  when 
the  interests  of  the  profession  are  assailed, 
these  Dissentients  remain  inert  until  the 
fit  time  has  passed ;  and  then  they  pour 
out  their  censures  on  whatever  may  have 
been  attempted,  done,  or  omitted. 

Amongst  those  who  express  their  dis- 
satisfaction at  the  present  state  of  the 
several  law  societies,  and  who  charge  them 
with  supineness,  there  are  many  who  be- 
long to  none  of  them,  and  others  who, 
although  they  are  members,  take  no  part 
in  professionsa  affairs,  except  in  exercising 
the  Englishman's  privilege  of  grumbling. 
Now  we  venture  to  say,  that  if  those  who 
are  not  members  would  enrol  themselves 
in  one  or  other  of  these  associations; 
and  if  those  who  have  already  joined  them 
^iwuld  take  a  timely  interest  in  thenr 
management,  all  that  can  reasonably  be 
expected  would  be  attained. 

There  are  oeariy  10,060  attorneys  and 
nlicitOTt  in  En^and  and  Wales.  Of  the 
^'onden  attomeya  we  understaad  that 
■ewly  one-diird  are  members  of  the  In- 
corporated Law  Society.     Large  as  this 


number  is,  we  would  ask  why  should  mk 
one  member  at  least  of  every  firm  joth 
the  body  ?  Of  the  country  attorneys;, 
from  all  the  information  we  have  cof- 
lected,  we  believe  that  not  more  than 
one*sixth  at  the  most  are  members  of  any 
law  association  whatever.  Surely  this  is 
not  as  it  ought  to  be. 

Whilst  those  who  belong  not  to  any  of 
the  existing  societies,  indulge  in  angry  in- 
vectives against  their  negligence,  and  seek 
to  excuse  or  justify  their  own  refusal  to  joni 
them ;  it  also  too  often  occurs  that  many  of 
the  members  themselves,  ignorant  of  what 
may  have  been  done,  and  without  enquir- 
ing the  reasons  against  attempting  what 
they  suppose  to  be  desirable,  are  never- 
theless profuse  in  their  censures  of  the 
governing  body  whom  they  have  them- 
selves elected.  It  happens  also,  we  fear, 
that  the  committee  or  council  of  twelve  or 
twenty-four,  or  whatever  may  be  the  con* 
stituted  number, — however  popular  nray  be 
the  mode  of  election,— consist  in  part  or 
members  of  the  profession  whom  some  of 
their  compeers  deem  not  so  well  entitlecl 
as  themselves  to  hold  a  high  place  in 
the  professional  conclave.  Some  men 
acquire  a  large  share  of  practice,  but  are 
not  selected  for  the  posts  of  honour  and 
confidence  which  others  attain.  They  are 
dissatisfied,  and  unhappily  this  jealousy 
will  always  in  some  degree  exist.  Hence 
arise  heart-burnings  and  unfavourable  con- 
structions, to  the  prejudice  of  the  general 
objects  for  which  such  societies  are  esta- 
blished. 

In  the  progress  of  these  societies,  it  is 
observable  also  that  some  active  and  am- 
bitious persons,  disappointed  perhaps  in 
attaining  their  objects,  or  it  may  be  sin- 
cerely believing  that  something  better 
may  be  effected  under  more  energetic 
management,  have  projected  other  asso- 
ciations. In  so  large  a  body  as  the  at- 
torneys and  solicitors  there  will  always  be 
found  a  considerable  number  who  from  one 
motive  or  another  wOl  for  a  time  at  least 
encourage  any  new  effort  for  professnmai 
advantage  either  real  or  supposed ; — And 
seeing  how  much  the  interests  of  the  pro- 
fession stand  in  need  of  support,  we  are 
net  dbposed  to  regret  ^at  such  experi- 
mentB  fior  the  general  good  should  ke 
fiurly  tried. 

It  has  been  said  that  these  ca-€wm6ng, 
soci^es  are  not  to  be  view«d  as  rsraft^ 
but  ae  awiiiiaries^  working  for  the  uamm 
ukM  purpeoe.  We  mcliae  t»  tiaAt 
however,  from  some  experience  of  ike 
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effects  of  such  septrate  yet  contempoia* 
neons  establishments  that  the  result  is  not 
really  beneficial.  A  small  and  active  bodj 
condfucting  its  proceedings  in  concert  with 
the  main  association  might  possibly,  on 
aome  occasions, promote  the  general  object; 
but  hitherto  we  have  not  seen  any  well- 
considered  plan  for  effecting  such  an  ar- 
rangement. The  only  course  that  seems 
to  he  feasible  is  the  extension  of  the  ex- 
isting societies,  so  as  to  comprehend  the 
profession  at  large,  and  then  to  devise  a 
plan  for  conducting  the  affiiirs  by  the  aid 
of  separate  committees  on  the  different 
subjects  of  professional  interest.  Such 
committees  should  however  communicate 
with  the  general  council,  and  thus  secure 
the  advantage^  on  the  one  hand,  of  the 
fullest  information  and  the  most  deliberate 
judgment ;  and  on  the  other,  of  the  weight 
of  a  large  and  influential  body  to  carry  the 
proposition  into  effect. 

We  have  hitherto  spoken  of  the  causes 
of  disunion  amongst  the  attorneys  and 
solicitors,  but  it  has. always  been  our  course 
to  view  the  profession  as  a  wholes  com- 
posed of  two  branches  or  grades — the 
barrister  and  the  attorney;  and  to  con- 
aider  the  interests  of  both  as  identical. 
It  is  indeed  quite'  marvellous  that  these 
two  great  divisions  of  the  profession  should 
not  recognize  a  clear  community  of  in- 
terest. They  are  all  lawyers,  as  in  the 
church  the  members,  of  whatever  grade, 
are  all  clergymen.  The  dignitaries  and  all 
the  members  of  the  higher  grades  of  each 
profession  are  concerned  in  maintaining 
the  usefulness,  the  learning,  the  station 
and  character  of  the  general,  body,  whether 
archbishop  or  chancellor,  bishop  or  judge, 
dean  or  serjeant, — rector  and  curate  or 
barrister  and  attorney.  They  should  all 
join  heart  and  hand  in  upholding  the  cha- 
racter and  promoting  the  improvement 
and  the  just  interests  of  every  branch  of 
their  eminently  useful  and  highly  honour- 
able professions. 


OPERATION  OF  THE  STAMP  ACTS.  . 

-  UNSTAMPED  BILL  PURPORTING  TO  BE 

DRAWN  ABROAD. 

-  A  Case  in  the  Court  of  Common  Pleas, 
lately  reported,  *  suggests  the  necessity  of 
increased  caution  in  negociating  bills  of 
exchange  purporting  io  be  drawn  in  foreign 
countries.     The  facts  were  as  follow:— 

.  •  Si€adman\.  Ouhamel,  I  .Com..Bpnch  R. 


The  pkiattfl^  SUMdman,  became  indcMee 
for  value  of  a  bill  for  5&L,  payaUe  in 
Loodoo,  but  written  in  the  Frendft  lau* 
guage,  and  dated  at  Vichy,  a  town  ia 
France.  The  bill  not  having  been  paid  at 
maturity,  the  indorsee  brought  hia  action 
against  the  acceptor,  Duhamel ;  and  upon 
the  production  of  the  bill,  which  was  not 
stamped,  it  was  objected  to,  and  to  wapport 
the  objection  evidence  was  gives,  that 
though  purporting  to  be  a  foreign  biH  it 
was  really  drawn  in  London.  It  further 
appeared,  that  the  bill  was  drawn  in  the 
form  of  a  foreign  bill,  at  the  express  sug- 
gestion of  the  defendant,  and  that  the 
plaintiff,  when  he  took  the  bill,  had  no 
reason  to  suppose  it  was  other  than  it  wp* 
peered  upon  the  face  of  it  to  be.  Locd 
Denman^  who  tried  the  cause  on  circuit, 
allowed  the  biU,  under  the  circumstances, 
to  be  read  in  evidence,  reserving  leave, 
however,  to  move  to  enter  a  nonsuit,  if  the 
court  should  be  of  opinion  that  the  de- 
fendant was  not  estopped  from  raismg  the 
objection  that  the  bill  was  unstamped. 

In  arguing  the  case  in  the  court  abov^ 
the  plaintiff's  counsel  relied  mainly  on  the 
ground,  that  the  defendant  having  albwed 
the  bill  to  go  into  circulation  as  a  ftmffk 
bill,  ought  not  to  be  permitted  to  set  up 
his  own  fraud  as  an  answer,  to  an  innooeat 
holder  who  received  the  bill  bomafidt  and 
without  notice  of  any  irregularity.  Several 
authorities  were  cited  as  expounding  the 
rule  of  law  laid  down  by  the  Queen's 
Bench  in  Pickard  v.  Sears**  **  that  where 
one  by  his  words  or  conduct,  wilfully 
causes  another  to  believe  the  existence  of 
a  certain  state  of  things,  and  induces  him 
to  act  on  that  belief  so  as  to  alter  his  own 
previous  position,  the  former  is  concluded 
from  averring  against  the  latter  the  exist- 
ence of  a  di&rent  state  of  things  at  the 
time/* 

The  court,  after  taking  lime  to  consider, 
intimated,  tliat  the  doctrine  of  estoppel 
was  not  strictly  api^icable  to  the  case,  aiid 
that  the  decision  of  the  question  moat  be 
governed  by  the  provision  of  the  Stamp 
Act,  31  Geo.  3,  c.  25,  s.  19,  which  is  in- 
corporated in  Uie  later  acts,  and  enacts 
that  no  bill  or  note  liable  to  the  duty  shall 
be  pleaded  or  given  in  evidence  in  any 
court,  or  admitted  inany  court  tobegood^ 
useful,  or  available  in  law  or  equity,  imless 
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stamped.  The  judgment  proceeded  en 
the  ground  that  whenever  it  appeared  on  a 
tijal*  that  an  inttruineBt  teodesed  as  evi* 
dence  was  not  properly  stamped,  the  objec- 
tion strictly  was  one  to  be  made  b^  the 
court;  and  there  was  no  reason  either 
upon  principle  or  authority  for  saying,  that 
when  such  an  objection  was  taken  by  a 
party  the  court  should  not  give  effect  to 
it.  It  was  therefore  determined^  that  the 
bill  ought  not  to  be  received  in  evidence, 
and  that  the  verdict  taken  ibr  tlie  plaintiff 
must  be  set  aside  and  a  nonsuit  entered. 

The  increased  fiicility  of  intercourse 
between  this  country  and  the  Continent, 
has  brought  a  considerable  amount  of 
foreign  bills  of  exchange  into  circuhuion, 
and  we  have  reason  to  know»  that  the 
fraud  which  furnished  a  successful  de* 
fence  in  Sieadman  v.  Duhatael,  has  been 
practised  in  other  instances,  which  have 
not  come  before  the  public  In  tliis,  as 
in  other  cases,  when  value  is  given  for  ne- 
gotiable securities,  perhaps  the  indorsee's 
best  protection  is  the  character  of  his  im- 
vwdiate  indorser;  but  the  multitude  and 
urgency  of  commercial  transactions  does 
not  always  afford  time  or  opportunity  for 
much  preliminary  investigation; 


NEW  STATUTES  EFFECTING  ALTE- 
RATIONS IN  THE  LAW. 

COMPBNSATINO  DBATH8  BY  ACCIDBNT. 
9  &  10  YlCT.  C.  93* 

An  Act  for  compensating  the  Families  of  Per- 
sons killed  by  Accidents.  [26tb  August, 
1846.] 

1.  An  action  to  be  nunmiamable  agamst  any 
penon  eausing  death  through  neglect,  ^c,  not- 
withstanding the  death  of  the  person  U^ed. — 
Whereas  no  action  at  law  is  now  maintainable 
agunst  a  person  who  hj  his  wrongful  act,  ne^ 
^lect,  or  ddault  may  have  caused  the  deaUi  of 
anothor  person,  andf  it  is  oftentimes  right  and 
expedient  that  the  wrongdoer  in  such  case 
should  be  answerable  in  damages  for  the  in- 
jury so  caused  by  him :  Be  it  therefore  enacted 
Dv  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiri- 
tual and  temporal,  and  Commons,  in  this  pre- 
sent partiament  assembled,  and  bv  the  authority 
of  the  same.  That  whensoever  the  death  of  a 
person  shall  be  caused  by  wrongful  act,  neglect, 
or  defisult,  and  the  act,  neglect,  or  default  is 
such  as  would  (if  deaUi  had  not  ensued)  have 
entitled  the  par^  injured  to  maintain  an  action 
and  recover  d  amages  in  respect  thereof,  then 


although  the  death  shall  have  been  caused 
mider  such  circumstances  as  amount  in  law  to 
felony. 

2.  Action  to  be  for  the  ben^  of  eer^otii  re* 
lotions,  and  shall  be  brought  by  and  in  the  name 
of  executor  or  administrator  if  the  deceased. — 
And  be  it  enacted.  That  every  such  action  shall 
be  for  the  benefit  of  the  wife,  husband,  parent,, 
and  cluld  of  the  person  whose  death  shall  have 
been  so  caused,  and  shall  be  brought  by  and  in 
the  name  of  the  executor  or  administrator  of 
the  person  deceased ;  and  in  every  such  action 
the  jury  may  give  such  damages  as  they  may 
think  proportionate  to  the  injury  resulting  from 
such  aeath  to  the  parties  respectively  for  whom 
and  for  whose  benefit  such  action  shall  be 
brought;  and  the  amount  so  recovered,  after 
deducting  the  costs  not  recovered  from  the  de« 
fend^mt,  shall  be  divided  amongst  the  before- 
mentioned  parties  in  such  shares  as  the  jury 
by  their  verdict  shall  find  and  direct. 

3.  Only  one  action  shall  lie,  and  to  be  com^ 
menced  within  twelve  months. — ^Provided  always, 
and  be  it  enacted.  That  not  more  than  one  ac- 
tion shall  lie  for  and  in  respect  of  the  same 
subiect  matter  of  complaint ;  and  that  every 
sucA  action  shall  he  commenced  within  twelve 
calendar  months  after  the  death  of  such  de- 
ceased person. 

4.  Plaintiff  to  deUcer  a  full  particular 
the  person  for  whom  such  damages  shaU 
cMneJ.— And  be  it  enacted.  That  in  everv 
such  action  the  plaintiff  on  the  record  shall 
be  required,  together  with  the  declaration, 
to  dehver  to  the  defendant  or  his  attorney 
a  foU  particular  of  the  person  or  persons 
for  whom  and  on  whose  oehalf  such  action 
shall  be  brought,  and  of  the  nature  of  the  claim 
in  respect  of  which  damages  shall  be  sought  to 
be  recovered. 

6.  Construction  qf  oc*.— And  be  it  enactad. 
That  the  following  words  and  expresrions  are 
intended  to  have  Uie  meanings  hereby  assi^ed 
to  them  respectively,  so  far  as  such  meamngs 
are  not  excluded  by  the  context  or  by  the  na- 
ture of  the  subject  matter ;  that  is  to  say,  words 
denoting  the  singular  number  are  to  be  under- 
stood to  apply  also  to  a  plmality  of  persons  or 
things;  and  words  denoting  the  masculine 
gender  are  to  be  understood  to  apoly  also  to 
persons  of  the  feminine  gender ;  and  the  word 
''person"  shall  apply  to  bodies  politic  and 
corporate;  and  the  word  " parent'*  shall  in- 
clude father  and  mother,  and  grandfather  and 
grandmother,  and  stepfather  and  stepmother ; 
and  the^ord  ''child"  shall  include  son  and 
daughter,  and  srandson  'and  granddaughter, 
and  stepson  and  stepdaughter. 

6.  Act  to  take  effect  after  passing,  and  not  to 
apply  to  Scotland.  —  And  be  it  enacted,  Tluit 
tms  act  shall  come  into  operation  from  and  im- 
mediately after  the  passing  thereof,  and  that 
nothing  therein  contained  shall  apply  to  that 
part  of  the  United  Kingdom  called  Scotland. 

7.  Act  may  be  amended,  *c.— And  be  it  en- 
acted. That  this  act  may  be  amended  or  re- 


and  in  every  such  case  the  person  who  would 

Ime  been  hable  if  death  had  not  ensued  shall  ^^^  |^   any  act  to  be  passed  in  this  aessioti 
for  damage^  «<**»*!»:  ifDarUabent. 
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•K  MORAL  TRAIHIKe    FOK  THB 
OP  TRS   LAW. 

By  a  Member  of  fke  AnoeiatioH, 
I  SHALL  not  commence  this  lecture^  gentle- 
nsu,  with  any  formal  apology,  either  nv  the 
subject  proposed  for  our  consideration,  or  for 
ay  own  appearance  as  the  lecturer.  For  the 
latter  you  will  permit  me  to  plead  a  natural 
qrmpathy  with  those  who  are  struggUng  with 
toils  and  perils  through  wluch  I  have  passed, 
and  a  wish  to  take  some  part,  however  humble, 
in  any  undertaking  for  their  benefit.  As  to 
the  former,  you  will  not  be  surprised  that  those 
who  so  fiilaaly  supply  you  with  the  advan- 
tages of  this  institution  are  deeply  solicitous  as 
to  your  moral  impovement.  They  have  the 
strongest  reasons  tor  denring  that  those  who 
u«  to  be  their  companions  and  successors  in 
professional  life  should  be  men,  not  only  of 
sound  and  ready  learning,  quick  intelligence, 
mature  judgment,  and  practical  good  sense, 
but  also  of  firm  and  acknowledged  virtue, — 
men  whose  mobity  shall  equal  their  skill,  and 
whose  complete  preparation  for  the  practice  of 
the  law  shah  fully  Qualify  them  to  discharge  its 
duties,  sustain  its  nonours,  and  reap  its  best 
ivwards. 

^  It  will  be  an  easv  task,  as  I  trust,  to  con- 
vince you  that  all  eaucation  is  imperfect  which 
does  not  provide  for  the  moral  training  of  its 
subject.    Supplying  neither  the  motives  to  vir 
tue,  nor  the  means  of  becoming  virtuous,  it 
leaves  a  man,  otherwise  the  most  capable  for 
good,  useless,  except  for  eviL     This  is  not  the 
place  to  discuss  Me  tuUure  of  either  the  motives 
or  the  means,  nor  is  the  discussion  necessary 
to  our  purpose.    Whether  the  true  standard  of 
action  to  an  intelBgent  agent  is  to  be  found  in 
a  devout  submission  to  the  will  of  the  Supreme 
Beia^  or  in  a  considerate  regard  to  our  own 
b^ipmess,  or  in  a  benevolent  desire  to  benefit 
our  fellow-men  ;-*whether  the  power  to  over- 
cpme  evil  is  proper  to  our  nature,  or  must  be 
obtained  from  some  external  source ;— what 
are  the  modes  of  educing  or  acquiring  this 
powers— these  are  questions  the  very  men- 
tion of  which  may  satisfy  us  how  distinct  and 
how  important  a  department  of  inquiry  they 
constitute,  and  how  much  he  who  has  never 
stodied  them  has  yet  to  learn.    We  often  hear 
of  an  unprincipUd  man,  and  attach  an  odium 
to  his  character,  without  considering,  perhaps, 
tiis  strict  meaning  of  the  phrase  or  suspecting 
how  closely  we  resemble  nim.    The  term  does 
n«t  necessarily  denote  a  person  of  malignant 
passions  or  dishonourable  habits;  but  sunply 
gaphes  the  absence  of  a  settled  rule  of  conduct. 
isut,  by  an  easy  induction,  we  speak  as  if  this 
we  tantamount  to  the  esdstence  and  control 
ot  every  evil  principle.    It  is  even  so.    We 
know   nothmff   yet,   gentlemen,   which   wiU 
SSto^V^  duties  of  life.  Illness  we  know, 
252^  •JBO  of  morid  rc^uUaions  and  re-' 
•wwnts.     To  observe  these,-"to  live  and  do 


the  right, — is  indeed  theperfectionof  hmnamity, 
— at  once  ''the  beginning  Of  wisdom,*'  and  i!i 
tnte  final  devdopement. 

Let  me  eantion  you  againtt  2axf  mklake  is 
to  this  point.    Many  will  sgras  ^nth  yon  that 
ail  education  without  monl  trainiag  is  imper- 
fect, and  will  even  admit  that  moral  tEainii^  is 
the  chief  end  of  education,  who,  neverthdeK,  so 
confound  the  mental  with  the  moral  as  to  de- 
prive the  previous  considerations  of  thdr  pro- 
per force.   It  is  a  coDunon  bat  most  dsogennB 
practical  error^  which  so  assocwtee  te  cohiv^- 
tioQ  of  the  intellect  with  the  ameadbient  of  tiM 
heart,  as  to  snppose  them  to  be  fwsnitiaBy  con- 
nected.   Be  assured  that  they  may  be  lotallf 
and  fatally  disjoined.    It  were  vain«  indeed,  to 
deny  that  those  habits  of  industry  and  self- 
control,  which  are  necessaiv  to  mental  ezce^ 
lence,  may  be  directed  whn  the  greatest  pos- 
sible advantage  to  a  luf^her  dass  of  panmits; 
as,  on  the  other  hand,  it  wndd  be  nnfiv,  m 
the  impartial  consideration  of  the  qioestioB,  to 
omit  all  estimate  (A  the  mfloenee  w&cb  a  goetf 
moral  trainiag  exerts  upon  those  same  habits 
of  industry  and  self-control.    Bat  it  is  as  cer- 
tain that  tne  hijyrhest  degree  of  mental  coltmie 
may  co- exist  with  the  ntmost  dc^gradation  botb 
of  principle  and  conduct,  as  tiiat  &e  ignoisnt 
may  be  sublimely  virtuoiis.    In  tlmt  war  wiAu 
in  «s  of  which  every  sum  is  ^onsdms,  let  as 
not  believe  that  the  most  perfisct  resssA  k  al- 
ways strong  enough  to  conquer  paasion    lif^ 
has  no  motive  power,  n<x'  can  the  intdlect 
command  the  wiu.    Mox^  training  moat  be  of 
a  moral  kind.    The  secret  springs  of  -die  w9 
must  be  toodied :  tlsere  most  be  tiie  "bnsfc- 
ing  up  "  of  the  "  fouatains  of  the  gnat  deep" 
of  the  human  affections. 

Important  as  those  statements  are  in  nqgard 
to  education  generally,  they  apply  with  spedol 
force  to  a  prepatatbn  for  that  branch  of  the 
legal  profession  to  which  most  of  yoo,  I  pre- 
sume, seek  to  belong.   I  know  well  the  ground 
on  which  I  tread.    Out  of  the  walls  of  tihis  oor 
own  institution,  he  were  a  valiant  man  who 
spake  of  the  moral  rirtues  osseiitial  to  tfae  for- 
mation of  the  character  of  as  attoniey.    Trin 
the  p(^Nilar  estimate  of  soch  a  person,  anil  jam 
might  well  be  spaered  the  infliction  of  this  lec- 
ture.   Witch-hunting  has  gone  out  of  ftahioa, 
but  the  ideas  whicAi  identify  the  attorney  and 
the  knave  still  peirade  oar  cnmnt  cons«rai^ 
tion,  our  literature,  our  legislation,  and  even 
the  administration  of  justice.    Men  who  never 
darkened  our  doors,  except  they  were  dn^g^ed 
there  by  some  dishonesty ;  Novelists  of  poor 
invention ;  Senators  who  lack  a  grievanoe  cr 
love  a  job ;  Counsel,  who,  for  the  most  pai^ 
affect  an  indifference  to  our  palronsKe  which  it 
is  impossible  thaft  mortal  men  should  CmI; 
Judges  themselves,  unmindful  of  the  sonree 
from  which  some  of  the  most  cUstinguislMi  or. 
naments  of  the  bench  have  sprang,  and  of  te 
facilities  which,  in  the  vast  migority  of  casai^ 
are  afforded  to  the  bench,  by  ^la  skiH  andps* 
tienee  of  the  man  who  first  handles  ^mn»-*> 
none  of  tiieee  can  resist  his  opportmity  of  staie 
or  meagre  Miction,  or  downrigte  in- 
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jiBrtice,  oraeedlMB  aflroiity-orarbitniy  rebak«. 
itiB  not  (fiffieolt  to  discover  some  si  kut  of 
the  canaee  of  tbe  fodmg.     It  n  doubOata 
cberuiied   bjr   ooca^OBal  instancM   of  mal- 
practice, thoQgb  one  wonders  then  at  tbe  on* 
wonted  scropuloosiiess  witli  which  ihev  are  de- 
tected and  deaooncad.    But  the  pn|jiid*ce  itself 
lies  not  against  these  abuses^  bat  aganist  the 
prafiBssioa  itself^  and  is  foonded  partly  on  a  not 
unwiflm^  igBoraice  of  tlM  precise  nature  and 
scope  ofottr  avocations;  partly  on  an  absohite 
ina^acity  to  appreciate  thenij — a  stupid  insen- 
sibihty  to  the  value  of  mental  labour;  partly 
oa  the  imnecesaary  vagueness   of  the  rules 
whxdi  regulate  our  remuneration ;   and  partly 
on  ^e  want  of  a  generous  confidence  as  to 
onr  legitimate  employment  of  the  advantages, 
whe&er  of  infonnstion  or  otherwise,  which 
da3y  practice  places  at  our  disposal, — ^a  vulgar 
suspicion  of  power.    In  most  instances  it  is 
based  on  the  mere  fai^  that  other  people  enter- 
tain the  same  prejudice;  while,  in  the  case  of 
many  men  in  the  higher  walks  of  the  profes- 
sion, it  may  result  from  a  desire  to  avoid  a  re- 
proach, which,  after  all,  they  share,  to  a  great 
extent,  in  common  with  us,  and  to  vinmcate 
their  own  position  at  the  expense  of  ours. 

I  will  Bot  suppose,  gentlemen,  that  you  have 
commenced  your  novitiate  with  any  sudi  dis- 
ptt^^png  views  of  your  future  employment. 
But  permit  me  to  remind  you,  that  your  toodes 
of  thought  and  feeMng  may  have  been  tinged 
inaensibly  with  the  prevailing  impression.  Yon 
have  not  been  deterred,  indeed,  from  your 
choice  of  the  profession  bv  any  apprehension 
of  its  being  inconsistent  ymk  your  honour  and 
respectability;  but  have  you,  on  the  other 
haaiid,  duly  considered  the  responsibilities 
whicfa  you  have  thus  undertaken  ?  8ome  of 
them  will  be  easily  enumerated. 

Remember,  in  the  first  place,  that  while  we 
an  all  dependent  upon  each  other,  and  our 
conduct  in  life  variously  and  mtimately  affects 
those  with  whom  we  are  connected,  the  diaracter 
of  your  avocations  is  to  be  essentially  ^ttciary.  i 
You  9te  to  be,  to  a  large  extent,  the  trustees  of 
the  piroperty,  reputation,  and  feelings  of  your 
fellow  citizens.    Other  men  act  immediately  for 
themselves.    It  will  be  yow  duty  to  act  directly 
for  others,  and  only  mediately  and  si^bordi- 
nately^  for  yourselves.     You  thus  commence 
life  with  a  high  profession, — ^with  a  virtusl  de- 
claration that  you  are  speciallv  trustworthy; 
and  you,  therefore,  least  of  all  men,  have  a 
rigfat  to  disappoint  the   public   expectation 
Tvhatever  be  the  principle  and  conduct  of  men 
atutaining  ordinary  relations,  surely  he  who 
embarks  in  a  course  demanding  so  largely  the 
coa^dence  of  others  may  reasonably  be  ex- 
pected to  qualify  himself  accordingly.     His 
virtuee  are  twice  blessed;   his  vices  doubly 
xxdacbievous ;  while  the  guilt  attaching  to  him, 
should  he  forget  his  obligations  and  betake  him- 
B43f  to  dishonourable  practices,  is  heightened 
by  the  fact,  that  b  v  his  very  choice  of  a  prafes- 
8ion>  he  asserted  nis  moral,  not  less  than  his 
meptal,  competency  to  Recharge  its  duties. 
And  how  varwus  and   tfi^porfoa^  ate  the 


trusts  the  management  of  winch  vo^  aeek. 
Tory  early  in  your  career  you  will  cBseover 
that  your  technical  learning  and  3rour  increas* 
ing  acquaintance  with  human  nature  and  wil9i 
the  business  of  your  calling  are  not  the  maSh 
qualificatioos  for  your  duty.    You  may  be  able 
to  determine  with  comparative  ease  the  legal 
right,  but  moral  claims  also  will  require  your  ad- 
justment.   Questions  of  property  may  occasion 
you  little  embarrassment,  but  questions  of  chth- 
racter  yvf^  test  severely,  not  only  your  power 
of  discrimination,  but  your  sense  of  honour. 
An  attorney  shares  the  most  secret  counsels  of 
his  client,  and  is  his  adviser  in  the  most  com- 
plicated difficulties,— the  manager,  in  many  in- 
stances, of  property  placed  so  entirely  iinder 
his  control  as  almost  to  invite  mal-administra- 
tion;  not  seldom  the  trusted  guide  of  more 
than  one  generation ;  the  highest  authority  afi 
to  family  arrangements,  and  the  last  resort  in 
case  of  family  disputes.    Some  of  you,  gentle- 
men, perhaps  aspire  to  the  bar.     It  is  an 
honourable  ambition;    but  I  can  encourage 
you,  if  you  wish  it,  by  the  assurance  that  less 
virtue  will  serve  you  there.    No  calling  under 
heaven,  indeed,  save  one,  will  furnish  you  with 
ampler  opportunities  to  exhibit  the  noblest 
qnalitiee ;  but,— and  let  nobody  suspect  me  of 
any  aflbctation  of  superiority  when  I  say  it,-—- 
you  may  got  on  without  them.    Yon  may  inri- 
tate    such   men   as    Hale  and    Somers  and 
Romilly,  to  omit  all  mention  6f  living  names  ; 
or  I  can  find  you  very  different  models,  whkfe 
you  may  study  and  yet  succeed.    Yon  will  not 
find  it  necessary  to  the  keeping  cff  the  Queen's 
conscience  that  yon  should  be  very  particular  as 
to  your  own.    Bat  I  again  impress  it  on  you,  if 
you  are  to  practise  as  an  attorney  with  any- 
thing like  reputation  -and  success,  you  have  no 
alternative.    I  state  a  broad  rule,  admitting  an 
inconceivably  small  number  of  exceptions,— 
without  a  steady  moral   principle  and  nrm 
moral  courage,  you  will  never  take  a  perma* 
nently  high  position. 

Proportionate  to  the  confidential  character 
and  the  variety  and  importance  of  an  attor- 
ney's avocations  is  the  influence  which  ^«  ?^«^ 
cises  upon  those  around  him.    The  habit  of 
confidence,  especially  as  to  concerns  of  itoo- 
ment,  necessarily  begets  respect,  and  the  client 
soon  leans  to  the  opinions  of  his  legal  adviser 
on  points  far  more  interesting  than  those  of 
abstract  law.    The  Romish  confessional  is  not 
the  only  place  where  the  unreserved  communi- 
cation of  one  man's  whole  heart  to  motl^r 
confers  an  almost  unlimited  control  upon  the 
trusted  party.    Such  influences,  liable  as  they 
are  to  be  abused,  are  not  of  themselves  evil. 
They  may  be  the  result  of  craft  on  the  one 
side,  and  of  ignorance  on  the  other ;  but  they 
more  frequently  spring  out  of  the  unequal  dis- 
tribution among  mankind  of  genius  and  1«*"^ 
ing.    The  practice  of  the  law,  as  I  have  said,  ar* 
fords  peculiat  opportunities  of  acquiring  tms 
power,  and   involves,  therefore,  a  trust  far 
higher  tiian  those  of  which  I  have  befoYJ 
spoken.    How  prompt  and  effective  a  crock 
may  be  placed  by  a  sagacious  and  high-muadea 
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practitioner  upon  projeett  of  ciipi£ty^  .and 
malice,  and  even  npon  grosser  crimes,  eziating 
atently,  p^nrhaps,  in  hearts  fitile  conscions  of 
hem !  What  impulses  is  it  in  his  power  to 
mye,  thongh  sometimes  he  dares  scared  v  avow 
hispm-pose,  to  thoughts  and  acts  of  cnarity ! 
If  the  world  distrust  him  because  of  his  power 
to  do  evil/ it  may  envy  his  power  to  do  good, 
while  he  himseli  may  well  shrink  from  the  ad- 
ditional responsibilities  which  both  involre. 

It  may  appear  to  some  of  jovl,  and  it  would 
doubtless  strike  a  nonprofessional  hearer,  that 
the  tone  of  the  preceding  remarks  has  been 
forced  and  unnatural.    The  attorney,  it  would 
be  said,  has  been  placed  too  high  in  the  scale 
of  society,  and  his  duties  and  responsibilities 
greatly  over  estimated.    Yet  all  would  agree 
that  it  is  difficult  to  describe  too  strongly  the 
moral   qualifications   which   alone    can   arm 
him  agamst  the  temptations  incident  to  his  pro- 
fession.   Protesting,  as  we  are  bound  in  truth 
to  do,  against  the  popular  injustice  which  de- 
nies us  almost  the  possibility  of  virtue,  which 
of  us  would  not  be  prepared  to  admit  that  the 
character  of  our  pursuits  peculiarly  exposes  us 
to  the  solicitations  of  evil  ?    The  nabit  is  soon 
acouired  of  regaroing  questions,  not  primarily 
with  reference  to  tiie  principles  wbich  should 
regulate  our  own  conduct,  but  to  the  rights 
and  interests  of  others :   and  it  cannot  faS  to 
residt,  if  not  carefully  watched,  first  in  the  per- 
plexity, and  then  in  the  perversion,  of  our 
udgment.   Our  knowledge  of  the  forms  of  the 
aw,  and  our  conviction  of  the  general  justice 
of  the  principles  which  rule  them,  may  lead  us 
to  forget,  or  leaye  us  unable  to  trace^  the  rule 
of  duty  in  cases  to  which  the  forms  are  ap* 
plicable,  but  which  are  not  embraced  by  the 
principles.     The  very  fact  of  our  acting  for 
others,  and  with  a  conscious  desire  to  promote 
their  benefit,  may  lull  our  suspicions  as  to  par- 
ticular courses  of  |u;tion.    In  proportion  to  the 
6xclusivenes8  of  our  devotion  to  the  interests  of 
our  client,  is,  of  course,  the  lack  of  those 
checks  which  every  considerate   man  places 
upon  himself  in  the  pursuit  of  a  personal  ob- 
ject.   Questions  of  remuneration,  also,  present 
their  faculties  to  an  honourable  man  in  a 
profession  where  the  modes  of  payment  are  so 
various  and  unequal, — where  the  severest  la- 
bour is  often  totally  unrequited,  and  an  other- 
^se  excessive  compensation  is  given  for  ser- 
vices of  mere  routine;   while  it  is  left  to  the 
receiver  himself  to  balance  the  excess  and  the 
deficiency,  first,  in  each  individual  instance, 
^d  then  in  his  entire  practice.    But  the  sub- 
ject would  soon  weary  us.    It  will  be  well  if  it 
occupy  our  subsequent   thoughts.     Enough 
has  been  glanced  at  to  convince  you  of  the 
need  of  some  special  preparation  to  encounter 
these  difficulties.    If  your  estimate  of  the  dig- 
mty  of  the  professicm  has  been  heightened,  fit 
me  hope  that  it  will  be  duly  moderated  by  a 
lively  unpression  of  its  dangers;  and  if  your 
combat  with  evil  is  to  be  fiercer  and  more  pro- 
^ted  tiian  that  of  other  men.  address  your 


AlliiMon  has  before  been  made  to  a  topk 
wUch  cannot  be  dtscnssed  at  kogtii :  Irefiar 
to  tiie  influence  of  moral  npon  mental  trnmng. 
That  ihey  cannot  exist  separatelT  la  an  «mr 
which  I  have  already  attempted  to  expose; 
but  it  nevertheless  holds  true  that  a  good 
moral  training  has  an  obvious  tendency  to  aanst 
in  training  the  fiumlties  of  the  mind.  The  re- 
mark apjmes  with  special  force  to  those  quali- 
ties which  are  most  valuable  to  a  legal  pncfi« 
tioner.  The  combined  powers  of  patient 
thought  and  prompt  decision,  of  quick  dncem* 
ment  and  of  caution  to  commit  oneself  to 
action;  in  short,  all  the  characteristics  whidt 
confessedly  attract  confidence,  and  so  secure 
success,  are  the  result,  almost  necesaarily,  of  a 
well  disciplined  condition  of  the  moral  powers; 
and  if  the  connexion  is  sometimes  broken,  it  is 
in  comparativelv  few  cases,  and  in  those  onhr 
where  tne  moral  discipline  has  been  abandoned. 

There  are  two  ways  in  which  the  undoubted 
tendency  may  be  accounted  for.  In  the  fiist 
place,  he  who  has  acquired  firm  moral  prin- 
ciples, has  learned  to  estimate  the  extent  of  his 
responsibilities.  Other  men  take  thdr  dianoes 
of  filling  with  honour  and  advantage  their 
allotted  position  in  society.  He  has  searched 
out  the  foundation  of  his  obligations,  and  haa 
therefore  become  anxious  to  know  their  fnU 
import  and  practise  them  to  tiie  utmost  extoit. 
If  there  be  any  truth  in  the  hasty  sketch  which 
has  been  drawn  of  the  obligations  attaching  to 
an  attorney,  how  important  to  count  the  cast 
before  we  undertake  them,  or,  having  under- 
taken them,  at  least  in  preparation,  to  ask  our- 
selves how  far  we  are  qualified  to  dischatga 
them  I 

Then  again,  he  who  has  had  an  efficient 
moral  training  has^  by  the  very  force  qfiMum 
stances,  an  advantage  over  a  man  of  mirega- 
lated  passions  and  depraved  tastes.  He  pos- 
sesses, for  instance,  clear  rules  of  action.  He 
has  been  accustomed  to  act  according  to  cer* 
tain  principles,  and  the  longer  he  lives  the 
easier  does  he  find  it  to  apply  those  principles 
wisely  and  promptly  to  each  particular  exi- 
gency. He  is  never  at  a  loss  what  to  do, 
except  in  so  far  as  any  question  of  right  may 
be  aoubtful,  and  how  seldom  does  sodi  a 
question  present  itself  to  a  really  upright  and 
candid  mmd  I  Other  men  must  first  acquainl 
themselves  with  the  results,  both  coDatefal  and 
direct,  of  the  course  they  are  intending  to  piv- 
sue.  He  who  knows  that  his  course  is  right  ia 
f  ree  from  every  perplexity,  and  has  the  coongc 
to  act  at  once. 

And  this  simplicity  of  purpose  not  only  gives 
discrimination  and  strength  of  mind,  bat  im- 
parts to  it  new  ardour.  That  which  is  ri^ 
must  be  done,  and  may  be  done  saCsly  and  with 
advantage.  Yet  there  is  no  inducement: » 
rashness  here.  Vurtue  results  in  ttanqioQltv 
not  less  than  in  power;  and  the  same  principle 
wbich  impels  to  action  sustains  In  the  patioil 
abiding  for  the  proper  time  to  act.  A  man  ac- 
customed to  regard  his  own  interest  as  llw 


raIvah  *r%  u  -Iv  ~-™  — *"»  i^uuicHa  yuur-  cuawmea  ro  regara  ma  own  inierest  as  us 
snSt.  v^L'T?  *  '»«"*fn«J  ^y^\  courageous  ultimate  object  of  pursuit  has  aU  the  difficult 
•pnt.   your  triumph  also  wiU  be  the  more  m  the  world  to  hold  on  hi^  way.    He  staits 


jjfljplgyii  ^ik0  JfflTiicrHiifft  f jiwr  ilii  acifltf 0m_ 


i^^^ 


Goe  <>b8tdcle  only  to'  stiiinble  over  anoiher. 
He  lives  in  a  perpetual  etonn  of  projecta, 
doubts,  and  disappointmeuts,  with  an  occa- 
sional glimpse  of  sunshine,  it  may  be,  but  that 
only  to  be  succeeded  by  the  accustomed  agita- 
tion. Hour  can  you  expect  him  to  act  with 
either  sagacity  or  vigour  ?  You  must  give  him 
a  better  rule :  yon  must  furnish  him  with  new 
powers.  Clear  the  atmosphere  of  his  spirit; 
set  u}>  within  it  tbe  great  lights  of  truth  and 
conscience;  and  the  obscurities  and  dangers  of 
his  path  esnst  no  longer ;  he  sees  and  chooses 
the  plain  path  before  him,  and  finds  it  the  road 
to  happiness,  honour,  and  success. 

I  am  sensible,  gentlemen,  that  I  have  de- 
tained you  too  long  in  this  very  iaadequate  at- 
tempt to  point  out  to  ^ou  the  neceasUy  and  ad- 
vantages  of  moral  training  for  the  practice  of 
the  law.  I  shall  be  more  brief  in  suggesting 
to  jrou  some  of  these  peculiar  branches  of  mond 
training  to  which  I  think  your  attention  may 
be  properly  duiected. 

I  abstain  purposely  from  any  caution  as  to 
the  avoidance  of  those  josser  immoralities  the 
indulgence  in  which  is  totally  incompatible 
with  any  continuous  rational  pursuit.  It  is 
not  my  Dusiness  here  to  denounce  particular 
vices,  nor  will  I  suppose  that  a  body  of  young 
men,  distinguished,  as  I  have  pleasure  in  be- 
lieving, for  their  arduous  attention  to  the 
studies  of  their  profession,  have  either  the 
time  or  the  taste  for  depraved  or  sensual 
habits.  Yet,  were  there  only  onC  here  unaware 
of  the  force  of  temptation,  of  the  danger  of 
yielding  to  it,  and  of  the  certain  ruin,  both 
professional  and  i)er8onal,  to  which  such  yield- 
ing wiU  expose  him,  would  it  not  have  been 
unfriendly  and  unfair  to  avoid  this  passing  al- 
lusion to  the  topic  ? 

Let  me  place  first  in  the  category  of  duties 
peculiar  to  your  preparation  for  the  practice  of 
the  law  a  comfetetU  knowledge  of  your  prqfes^ 
sion.  For,  if  it  be  true  that  you  are  about  to 
undertake  a  great  trust,  that  the  interests  of 
your  fellow  men  will  be  confided  so  largely  to 
your  care,  and  that,  too,  it  wiU  be  remen^ered, 
with  comparatively  little  power  on  their  part, 
either  to  check  or  remedy  mismanagement, 
surely  one  of  the  first  obligations  you  owe  to 
society  is  to  quaUfy  yourself  for  the  position 
you  are  proposing  to  assume.  A  similar  obli- 
^tion  attaches  more  or  less  to  all  the  profes- 
sions,— to  all  situations  in  life  where  one  class 
c^  men  takes  upon  itself  the  pursuit  of  a  par- 
ticular branch  of  knowledge,  and  the  practical 
application  of  that  knowledge  for  the  benefit  of 
others.  Tlie  clergjrman, — the  physician, — ^the 
lawjrer, — each  sets  up  a  claim  to  superiority 
within  his  own  domain ;  and  the  common  con- 
sent,  founded  upon  the  common  experience,  of 
mankind  allows  the  claim,  as,  on  the  whole, 
sustainable.  Frauds,  indeed,  are  common; 
and,  in  the  secular  professions,  there  is,  at 
least,  as  much  imposture  as  merit;  but  there 
would  be  a  great  deal  more  injustice  and 
'  mischief  in  condemning  the  class  for  the 
^ake  of  the  individuals,  than  in  tolerating 
the  ..  individuals  for  th6  sake  of  the  class. 


There  is  a  necessity,  indeed*  in  the 
Ordinary  men,-*men  of  inforior  powers,  and 
therefore,  of  low  desires,  cannot  help  deferring 
toymen  of  mind ;  and  men  of  mind  will  not 
fail  to  occupy  themselves,  either  in  the  hiffher 
departments  of  intellectual  knowledge,  such  as 
divinity  and  law  and  thur  kindred  pursuits 
supply;  or  of  natural  science,  with  which  the 
art  of  healing  is  so  closely  allied.  But  as  this 
necessity  by  no  means  relieves  a  professional 
man,  however  well  qualified,  from  the  duty  of 
directing  every  attainment  to  the  largest 
amount  of  general  good,  much  less  does  it  ez« 
cuse  him  from  blame  if  his  qualifications  be  de- 
fective. For  an  attorney  to  commence  practice, 
so  tiJdng  advantage  of  the  popular  impression 
as  to  the  skill  and  knowledge  of  our  branch  oft 
the  profession,  while  his  own  idleness  or  inat* 
tention  have  left  him  unprepared  to  fulfil  its 
functions,  is  a  pure  imposition, — an  attempt  to- 
obtain  money  on  false  pretences, — a  trifling 
with  important  interests,  which  indicates  either 
the  grossest  carelessness,  or  the  most  culpable 
disregard  of  the  first  principles  of  morality. 
Such  a  man  sometimes  succeeds  in  acquiring  a 
connexion,  or  in  keeping  together  for  a  time 
one  formed  already  for  him;  but  your  own 
observation,  perhaps,  will  have  supplied  yovt 
with  cases  in  which  the  issue  of  the  adventure 
has  been  more  than  ordinarily  disastrous. 
There  has  been  a  flood  of  business ;— a  whirl- 
wind of  bustle  and  bullying,  and  hosts  of  con- 
fident clients ;— wise  Mow  practitioners,  who 
at  first  shook  their  heads,  and  thought  people 
would  surely  come  to  their  senses,  at  lengtii 
found  it  prudent  to  recognize  the  standing  if 
not  the  talent,  of  the  pretender ;— barristers 
spoke  courteousl]^  to  him  ;  —  London  agents 
could  not  contain  their  delight; — and  then' 
came  the  crash.  Incompetency  had  betrayed 
him  into  the  grossest  follies;  they  into  still 
more  foolish  attempts  at  concealment  or  at 
remedy;  and  the^  into  disgraceful  crimes. 
More  probably  still  the  unfurnished  practi- 
tioner fails  from  the  very  outset;  distrusts  the 
little  knowledge  he  has ;  hesitates  and  blun- 
ders ;  disgusts  and  drives  away  his  client ;'  and 
either  grows  tired  of  sitting  in  a  deserted  office, 
and,  by  an  easy  course,  becomes  a  vagabond;, 
or  sets  up  for  a  pettifogger,  screwing  out  of  the 
poor  by  processes  whicn  it  costs  him  neither 
trouble  nor  knowledge  to  pursue,  the  meanest 
of  all  livc^hoods.  Let  me  urge  it  upon  you, 
gentlemen,  both  as  a  moral  duty  itself,  and  as 
indispensable  to  the  consistency  and  respecta- 
bility of  your  future  course  that  vou  avail  your- 
self of  present  opportunides,  tnat  you  spare 
no  pains  to  obtain  such  an  acquaintance  with 
your  profession  as  will  not  only  make  it  sit  grace- 
tiilly  and  comfortably  upon  you,  but  qualify 
you  to  take  the  lead  when  your  turn  shall 
come,  and  to  leave  to  your  successors  an  ex- 
ample of  legal  learning  and  skiU. 

ipass  to  another  remark.  If  you  wish  to 
be  duly  trained  for  the  practice  of  law,  you  must 
be  men  of  the  most  senmulous  hmour.  After 
what  has  been  said,  need  I  suggest  to  you  how 
intimately  this  must  prevade  the  whole  of  your 
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^nuMactioiis?  It  k  Ae  toul  of  your  pmfw- 
eion.  With  wbat  a  delicate  ngard  io  its  da* 
SMUida  must  our  interconna  mitk  omr  cHinntM  ba 
-floudttcted  I  What  cara  is  it  incumbant  oa  ua 
to  take  that  no  personal  concam  of  ours,  how- 
avar  weighty,  shall  oompata  with  any  iatareat 
oftibeirs,  however  comparatively  unimportant. 
Their  very  position  appeals  to  us.  PUced,  aa  I 
have  before  had  occasion  to  remark,  so  ab- 
iolutdy  under  our  control  m  the  matters  re* 
apecting  which  we  confer,  yet  ignorant  often  of 
Iha  terms  we  employ,  and  of  the  reasons  for 
particular  lines  of  procedure— what  a  tempta- 
iKm-— what  an  ineffable  wickedness  to  betray 
them !  With  our  prcfeuumdl  brethren,  also, 
what  occasion  is  there  that>  even  in  our  seal  for 
our  clients  we  never  lose  sight  of  the  same 
great  principle !  With  them  the  compact  to 
apeak  tnilv  and  act  fsirly  is  just  as  strong  as 
is  that  with  our  client.  There  is  a  virtual  un« 
darstanding,  more  binding  than  the  most  ex- 
peas  and  solemn  pledges,  that,  at  least  in  our 
intercourse  with  each  otiier,  the  utmost  candour 
and  trttthfalaess  shall  be  obaerved;  and  the 
undaratanding  is  as  beneficial  to  those  who 
entrust  us  with  their  confidence  as  it  is  to  our- 
selves. The  attorney  who  breaks  it,  breaks 
down  his  own  protection ;  and  no  partial  petty 
advantage  which  he  can  gain  for  the  time  can 
compensate  him  for  the  subsequent  privations 
to  which  he  must  needs  be  submitted.  And 
there  are  other  parties  besides  those  with  whom 
we  constantly  associate  who  possess  a  claim 
<juite  as  strong  upon  us  aa  a  consistent  and  up- 
right course.  Our  conduct  towards  them  is 
«ven  yet  more  incapable  of  efficient  checks,— 
while  many  of  them  take  so  little  pains  to  con- 
ceal  their  utter  want  of  confidence  in  our  in- 
tegrity as  almost  to  set  us  at  liberty,  so  far  as 
they  are  concerned,  to  take  any  course  we  like, 
U  only  they  do  not  find  out  that  it  is  a  bad  one. 
jNow,  the  best  praparation  for  ol/  these  cases  to 
wliHsh  I  can  direct  you  is  the  acquisition  of  the 
habit  of  carefully  considering  your  actions  in 
reference  to  this  precise  requisition  of  which  I 
wn  speaking.  Do  not  carelessly,  even  whan 
you  do  not  suspect  yourself  of  any  intention  to 
act  wrong.  Study  to  be  honourable.  I  do  not 
•ay  merely,— register  your  promises  in  your 
deq»est  memorv  and  perform  them  with  an  ex- 
act fidehty;~but  learn  the  nicer  lessons  of 
honour  arising  from  your  relations  to  others, 
trom  surrounding  circumstances  and  events, — 
and  often  from  your  own  inadvertencies  and 
mistakes.  Do  not  wait  the  period  of  practice, 
Oafore  you  commence  this  best  possible  training 
tor  It,  ^  ot  the  youngest  amongat  you  but  has 
his  present  opportunitiea  of  acquiring  the  fecl- 
jnga  and  principlea  of  a  man  of  honour— of 
Aonou^properly  ao  called,— not  an  aptitude  to 
take  offence,  not  a  selfi-conceited  notion  of  in- 
4imual  importance;  but  a  manly,  aolid,  and 
endunng  nrtue,  which  will  lead  iu  poaseaaor 
thhmgh  life  a  wise  and  generally  a  happy  man, 
ang*  almost  certamly,  a  succeaaful  practitbner. 
Permit  me  further  to  remind  you  how  much 
jma  progress  wiU  be  facilitated  if  you  posaass 
a  ffmenms  mtd  liberal  spirit.    If  this  be  not 


indeed  tha  apiiit  of  our  profesaion,  whtdi  wa 
who  know  most  of  it  have  raaaon  to  believe  it 
is,  I  am  sure  we  cannot  deny  that  it  oof^  to 
be.  Probably  no  profes^ioa  afforda  opportu- 
nitiea for  mora  fraouent  or  BMira  eaniwinabla 
acta  of  kindness.  The  vary  manner  hi  wUch 
we  communicate  with  thoae  who  oonaok  us, 
may  often  do  them  aa  mnch  aervioe  aa  the  bat 
counaal  we  are  able  to  ipve  tham.  But  oar 
servicea  may  be  far  more  aubatantiaL  I  hava 
alluded  to  the  infiuence  which  a  high  prafta- 
sional  character  wiH  confa  upon  an  attoraay. 
and  to  the  lacilitias  for  doing  good  which  ba 
thus  enjoys.  Who  can  tell  in  how  many 
w^s  it  may  be  brought  to  bear  upon  the  hap- 
piness of  others, — sometimes  in  the  wi^  of 
direct  advice,  and  aometimaa  of  indueet, 
well^toed  auggeation.  And  thia  same  gsaa- 
rosit]r  must  marie  our  pecuniarv  transactions. 
Nothing  can  be  more  opposed  to  it  than  a 
greedy  deahre  to  make  the  moat  of  every  dianea 
of  gain, — regardless  of  the  many  circnmataaces 
which  modify  the  right  to  take  it.  I  have  no 
doubt  whatever  of  the  fact,  thouirh  the  asasr^ 
tion  would  sUrtla  the  majority  about  us,  that 
in  our  ranks  are  to  be  found  fewer  nienno* 
toriously  graaping  and  covetona  than  in  any 
other  calling  in  life,— at  all  eventa  eBBbracmg 
the  aame  number  of  peoraona ;  and  jret  I  know 
of  no  profeasion  in  which  the  liability  to  thst 
particidar  evil  may  be  aupposed  to  be  atroager. 
The  attorney's  profits  are  unequal,  bis  ex^ 
penaea  great ;  hia  opportunities  of  acquiring 
sudden  wealth  juat  none  at  all;  and  be  is, 
therefore,  more  exposed  than  othera  to  the 
temntation  to  calcuhite  the  value  of  little  gaina— 
to  glean  the  uttermoat  farthing, — to  ahot  hba- 
self  up  against  appeals  to  hia  pity,  and  so  to 
accumulate  slowly  what  men  in  trade  often 
pluck  at  one  handful  from  the  tree  of  fortune. 
Againat  any  ezoeaa  of  this  diapoaition  we  can- 
not guard  ouraelvea  too  eaily.  GemmrotOy  ^ 
temper,  too,  may  be  adverted  to  under  tlw 
head.  Profeasional  men  are  notorioisdy  J0fr> 
lou8,--because  the^  are^generaUy  apaaking,B»B 
of  mind ;  and  while  it  is  eaay  for  a  devar  msn 
to  submit  to  a  general  impraaaion  that  hlB 
competitora  are  mora  fortunate  than  himaslf,  it 
is  diificult  to  reconcile  him  to  the  idea  tiiat  the 
better  fortune  is  the  result,  not  of  popalar 
caprice,  but  of  popular  diacammant.  la  a 
large  community,  happily,  theae  jaalonaiea  have 
little  scope,  except  in  confined  drclas,  or  per> 
haps  amongst  the  leadera  of  a  prafessioB. 
Some  of  you,  however,  expect  to  practise  under 
other  circumstancea,  and  will,  tharafore,  appre- 
ciate the  caution  to  farearm  yourself  ^|8ust 
anything  like  a  spirit  of  rivalsfaip.  Ba  sore 
that  you,  too,  will  succeed  in  your  torn,  if  you 
really  deserve  it.  And  let  ua  all  learn  diis  gene- 
rosity of  behaviour  to  our  fellow-*practitionai«, 
whoae  interesta  do  not  appear  to  come  into  col- 
lision Willi  our  own.  Far  ftom  ua  be  any 
habita  of  open  detraction,  or  qniat  insinnattaa, 
which  may  prejudice  their  ehanictar,— any  pIsa- 
aura  in  exposing  their  oocaabnal  weaknesaeaor 
miatakaa ;  further  atill,  any  mean  and  under- 
hand attempu  to  promote  our  own  intereafei  at 
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their  expense;  to  interfere  ^h  their  cfiente, 
and  tak«  thnr  bmbese!*  even  wh«n  iiiiKnirable 
chances  are  presentej.  and  the  sense  of  honour 
does  not  restrain  us.  We  shall  lose  nothing 
by  our  forbearance.  What  we  sacrifice  in  any 
imMdiial  case,  will  be  more  than  made  up  to 
US  m  the  course  of  a  lengthened  practice ;  md, 
were  it  not  so,  which  of  us  would  willingly  ex- 
pose himself  to  the  suspicion  and  dislike,  to 
aay  nothing  of  the  mental  disquiet  and  self-re- 
fvoacby  which  the  contrary  procedure  would 


Not  less  rahn^le  will  von  find  the  cultivation 
of  a  constant  cmuiumd  qf  temper.  Of  how 
much  advantage  this  will  be  to  yoain  your 
professional  lije,  those  only  can  tell  yoo,  and 
they  are,  unfortunately,  many,  whose  exceUent 
chmcter  and  many  amiable  qualities  are  all 
shaded  by  the  contrary  infirmity.  To  your 
comfortable  intercourse  with  yonr  clients  and 
with  your  feDow-attomevs,  this  attainment  is 
indispensable.  Repeatea  instances  of  its  ab- 
sence will  absolutely  disqualify  ]^ou  for  practice. 
How  othewise  can  you  deal  with  those  ques- 
tions, recmiring  the  utmost  clearness  of  judg- 
ment ana  coolness  of  action,  which  will  con- 
stantly come  before  you  ?  Hastiness  of  temper, 
indeed,  is  a  defect  so  common  that  we  consider 
it  a  trivial  fault.  But  to  how  much  evil  does  it 
often  lead  men  of  idmost  perfect  virtue !  Least 
of  all  men  can  the  attorney  afford  to  indulge  in 
it.  Tlie  mistakes  he  makes  are  more  than 
tiiose  of  others  fatal  and  irreparable ;  and  the 
preservation  of  a  serene  and  tranquil  state  of 
mind  is  by  so  much  the  more  important  to  him. 
And,  depend  upon  zt,  ike  wear  and  tear  of  prac- 
tice will  rather  test  than  impart  this  quality. 
The  quickness  with  which  an  attorney  passes 
from  one  business  or  client  to  another, — the 
ireqiieAt  hurry  in  which  he  is  compelled  to  act ; 
the  variety  of  persons  with  whom  he  has  often 
to  deal  nith  at  the  same  time;  the  intricacies 
of  the  questions  sometimes  demanding  his  de- 
cision,— all  those  are  sore  trials  of  temper,  and 
he  i0  a  happy  man  who  has  obtsuned  the 
mastery  over  it  and  caa  ^rect  it  to  his  purpose 
athiswiU. 

Qoaely  connected  with  this  is  the  acquire- 
ment of  a  bkmd  end  courteous  demeanour,  a 
quality  which  the  period  of  vour  clerkship  will 
afford  you  the  best  possible  opportunities  of 
acquiring,  and  which,  probably,  if  you  do  not 
learn  then,  you  will  never  learn  at  all.  There 
are  two  extremes  which  you  will  do  well  to 
avoid.  I  cannot  recommend  to  you  that  oily 
and  sycophantic  bearing  which  some  young 
men  have  adopted,  properly  anxious  to  get  on 
in  their  profiession,  but  not  well  studied  in  the 
way  to  nse.  I  advise  you  strongly  to  respect 
yourselves  if  von  wish  other  people  to  repect 
you,  and  careniHy  to  eschew  any  style  of  mart* 
ners  which  leaves  you  open  to  the  suspicion  of 
aiming  to  succeed,  ra^er  by  tripping  up  your 
companions  in  the  racik  than  by.  the  fair  com- 
petition of  talent  and.  cnaracter.  Some  ^oung 
men,  on  the  other  hand,  and  I  imagme,  a 
larger  ckss,  despising  all  these  efforts  to  pro- 
^ce  a  false  impresnon^  but  somewhat  too 


confident  of  their  own  abititien,  adopt  aroo^ 
and  overbearing  maimer^  innocent  onougk  mt 
its  origin,  but  very  prejudicial  in  its  effect  to 
their  advancement  in  life.  I  know  how  hard 
it  is,  particularly  as  some  of  us  are  constitute^ 
to  hit  the  true  mean ;  but  if  the  object  be  ftae^ 
ticable,  it  is  well  worth  our  while  to  make  the 
attempt.  Your  demeanour  to  your  master,  hn 
clients,  and  your  fellow-clerks,  if  only  regU'^ 
lated  by  that  consideration  and  respect  whieh 
their  several  relations  to  you  require,  will  be  • 
sufficient  and  appropriate  training  for  y<ni  m 
this  respect ;  ana  you  will  not  ftiil  to  find  that 
with  a  proper  sense  of  duty,  a  cairn  and  evetk 
temper,  and  a  proper  desire  to  please,  the  babk 
win  be  easily  acquired. 

I  note  next  a  candid  and  open  disposition,  i 
know  no  reason  why  any  man  thocud  afeet  re*, 
serve,  any  more  than  he  should  try  to  knako 
himself  particularly  odious  a«d  disagreeable  in 
any  other  way;  and  the  inference,  therefiir^ 
that  I  always  draw  when  t  me^  with  a  tumt 
who  resolutely  refuses  to  unlock  himself,  an^ 
shuts  up  his  thoughts  and  feelings  in  the  dark, 
is  just  this,-*either  that  h*  knows  the  sesntl*- 
ness  of  his  resources,  or  has  some  very  bad 
reason  for  his  concealment.  An  attorney,  in- 
deed, more  than  any  other  person,  has  his  se^ 
crets;  but  all  the  world  knows  it,  and  likea 
him  the  less  accordingly,  without  his  assuming 
a  manner  which  perpetually  reminds  us  of  the 
fact,  and  arrogates  to  himself  an  excessive  im* 
portance.  I  need  say  nothing,  in  passing,  by 
way  of  cautioning  you  prospectively  against 
the  haWt  to  which  some  members  of  our  pn^ 
fession  give  way,  of  pefpeWally  prying  into 
matters  which  do  not  professionally  concern 
them.  My  present  advice  lies  in  another  ite- 
rection.  Do  not  affect  secrecy  5  do  not  bem^ 
necessarily  reserved.  Deal  openly  with  ^with 
whom  you  have  to  do.  Invite  their  eonfidenco 
by  sharing  with  them  y6ur  own,  <rf  courso 
within  prudent  limits ;  and  every  man  Whmo 
confidence  you  thus  secure,  will  become,  bytho 
very  necessity  of  things,  your  ftiend  and  h\^eri 

Shall  I  say  anything  of  a  modest  and  On 
humble  S})irit,—Ji  spirit  agreeing  well,  as  you 
will  admit,  with  your  present  position  as  clerka 
and  students,  and  more  than  any  other  fitted  to 
arm  you  with  that  prudence  and  caution  which 
are  the  first  elements  of  the  legal  chafActer? 
For  one  man  that  has  fAUed  in  life  through  the 
want  of  proper  self-reliance,  hdw  many  have 
failed  through  over  confidence  and  pride  I  At 
all  events  you  must  not  become  proud  atter* 
neys,  undess  you  wish  to  pass  through  paittM 
processes,  perhaps  too  late  to  derive  any  bene^ 
fit  from  your  experience.  Impjfess  it  dMply 
upon  your  minds,  that  in  habituating  ydur*- 
selves  to  form  a  moderate  estimate  «>f  your  owA 
talents  and  attainments,  you  are  adopting  the 
best  possible  method  to  devekipi  and  inenose 
them,  and  to  taks  your  pwper  and  acknow^ 
ledged  place  in  society  when  the  proper  pofiWl 
shall  arrive. 

Other  topics  of  a  Idttdrsd  chtosebsr  will  pup- 
sent  themselves  to  your  consldersdoii>  if  I  wwo 
been  happy  enough  to  fix  your  iltentfoB  «poft 
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t3ie  general  subject  of  thifi  lecture ;  but  I  bare 
already  detainea  you  too  long.  I  conclude  witb 
one  or  two  obseryationa. 

And  first,  allo.w  me  to  congratulate  you  on 
tbe  advantages  wbich  you  enjoy  for  securing 
tbe  training  of  wbicb  I  nave  spoken.  We  live 
in  an  age  of  many  errors,  but  possessing  also 
manv  fa^urable  peculiarities.  Not  tbe  least 
of  these  is  tbe  attention  wbicb  is  directed  to 
iht  liberal  subject  of  tbe  moral  training  of 
men.  For  tbe  present,  indeed,  tbe  public  in- 
terest stems  to  extend  itself,  for  tbe  most  part, 
in  controversy ;  but  I  cannot  doubt  tbat  it  will 
ere  long  fix  itself  upon  tbose  great  principles 
of  buman  culture,  wbicb  bave  been  settled  for 
ages,  and  wbicb  are  alone  able  to  renew  our 
race.  Meanwbile  let  us  make  tbe  most  of  an 
afftf  of  controversy.  Tbat  cannot  be  a  trifling 
object  wbicb  occupies  so  busily  tbe  tbougbts 
and  stirs  so  deeply  tbe  sympatbies  of  our  fellow* 
men.  Let  us  learn  to  estimate  its  importance, 
more  especially  in  its  application  to  ourselves 
and  our  profession.  If  we  commence  our  own 
moral  training. in  an  bumble  yet  courageous 
frame  of  mina,—attd  with  a  steady  reference  to 
the  one  sure  guide  of  buman  conduct,  we  sball 
not  ful  in  tbe  attempt.  Tbe  duties  of  our  po* 
sition  will  become  at  once  more  plain  and  more 
practicable ;— our  life  will  bloom  witb  pleasure, 
and  abound  witb  p^etual  fruit. 

Nor  sbould  I  be  doing  justice  eitber  to  tbe 
cbaracter  of  my  professional  brethren  in  this 
town,  or  to  my  own  sense  of  gratitude  for  a 
continuous  course  of  friendly  consideration, 
were  I  to  omit  all  reference  to  tbe  facilities  you 
enjoy,  as  well  in  tbe  moral  as  in  the  mental 
deputments  of  your  legal  education,  in  your 
bappy  connexion  witb  those  genUemen, 
body  of  practitioners — as  I  may  take  it  upon 
myself  to  say,  without  incurring  tbe  imputation 
of^anytbing  like  self-adulation — as  remarkable 
for  tbe  exact  honour,  gentlemanly  feeling,  and 
courteous  bearing  which  characterizes  their 
transactions,  as  for  the  extent  of  their  profes 
aional  acquirements,  and  their  eminent  practical 
ability. 

r  It  is  to  their  judicious  regard  to  your  in- 
terests, gentiemen,  that  I  owe  the  privilege 
of  having  addressed  you  this  evening,  in  con- 
nexion with  the  Manchester  Law  Association, 
and  that  you  bave  been  indebted  for  the  ser- 
vices of  many  able  men  who  bave  occupied  this 
position.  Let  us  part  with  the  expression  of 
our  wishes  for  tbe  perpetmty  and  success  of 
the  institution,  and  for  the  increasing  pros- 
perity of  its  members;  for  your  own  steady 
progress  in  tbe  road  to  professional  success ; 
and  for  the  honour  and  advantage  of  the  law 
itself  in  all  its  departments  and  professors. 
May  its  fountains,  be  keut  jmre, — its  streams 
maae  yet  more  free  I  May  it  still  remain  tbe 
sole  expounder  of  tbe  principles  of  tiie  consti* 
ttttion;  and  tbe  guarman  of  private  rights! 
Hay  our  own  department  of  it,  in  particular,  be- 
come more  flourishing  and  respected,— a  school 
«f  knowledge,  a  nursery  of  vutue,  a  source  of 
deserved  advantage  to  ourselves,  and  of  wejl- 
appreciated  usefulness  to  our  fellow-men  ! 
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II.    PRINCIPLES    OF    THE  COMMOS 
LAW  AND  GROUNDS  OF  ACTION. 

AGBNT. 

Order  to  admit  bill  of  exektmge. — If  an  onier 
to  admit  a  bill  of  exduinge  is  made,  where  tbe 
notice  describes  it  as  having  been  **  accepted 
by  one  H.  B.  for  tha  detendants,"  it  is  not 
competent  to  the  defendants  to  dispote  the 
auti^ority  of  H.  B.  to  accept  as  tbdr  agent— 
Wilkes  V.  Hopkins,  3  D.  &  L.  184. 

ANNUITY. 

JFbmi  of  mtmorial  setting  aside  «c«ri«fcf  .— 
In  tbe  memorial  of  an  annuity,  partrf  tbe  con* 
sideration  money  was  stated  to  ttnre  been  pad 
by  *'  a  draft  of  even  date  with  tiie  indenture, 
drawn  by  the  grantee  on  Messrs.  A,  B.ieCo^" 
not  saying  when  the  draft  mw  payable :  HeM» 
tbat  the  memorial  was  insuflicient,  md  the 
grant  consequently  void. 

The  court,  in  such  cases,  only  deal  with  the 
judgment  signed  upon  tbe  warrant  of  attuney, 
and  will  not  interfere  with  tbe  other  aecoriliea 
Abbott  T.  Douglas,  1  G.  B.  483. 

Coses  cited  in  die  jodgment  r  Rombellv.ttvz- 
wv,  3  T.  R.  *98 ;  Beny  r.  Beo(]«^,  6  T.  R. 
690;  Poole  r.  Cabenea,  8  T.  R.S»8;  Mtifrii 
V.  Wall,  1  B.  &  P.t08;  VtmU  t.  Bo««ia,t 
Brod.  &  B.  19;  4  J.  B.  Mo6r^  409. 

ARRXBT. 

See  MaUcious  Arrest;  Sheriff,  I,  3. 

BAILMKNT. 

Determination  of,  by  means  qf  iortvms  act  vf 
bailee*-^ A  bailee  of  goods  £or  hire,  bjr  seiling 
them,  determines  the  baihnent,  and  tbe  baikf 
may  maintain  trover  against  the  purchaser, 
though  the  purchase  was  bond  tide. 

A,  conveyed  goods  by  bill  of  sale  to  B.  & 
allowed  A.  to  use  the  goods  at  a  weekly  res^ 
A.  undertaking  to  ddiver  them  up  on  demands 
A.  afterwards  sold  and  delivered  tbe  eoods  to 
C,  a  bondfde  purchaser :  Held,  tbat  JB.  might 
maintain  trover  against  C.  Cooper  r.  With* 
matt,  1  G.  B.  672. 

BILL  OF  BXCRANfrB. 


See^^ea^. 

BILL  OP  LADING. 

Delivery. ^^Landing  at  wharf. — Risk  qf/tre, 
"Demurrer. — ^To  a  count  in  assumpsit  by  dm 
against  B.  upon  a  contract  by  J3.,  eai^  to 
carry  in  a  steam^veasel  certain  goods  of  it 
from  Dublin  to  London,  and  to  deliver  the 
same  at  London  to  ul.  or  to  bis  aasigSMt, 
upon  payment  of  fright,  assigning  a  brem  in 
non-delivery   of  tha   goodn  in   London,  B» 

8 leaded  tbat  tbe  goods  were  put  on  board  on- 
er a  biU  of  iadi^,  bf  which  tbey  wen  oMide 
deliverable  to  A:,  or  bis  asakma,  on  payment  oC 
freight  J  that  after  the  artivu  of  &o  i 
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goodf  aliiondM,  JT.  (MttueA  ttatf  Roodt  ta  be^ 
nzwhipped^  and  lafely  and  securely  landed  and 
deposited  upon  a  Certain  wharf  at  London, 
thereto  remain  until  theyeould  be  delivered  ac« 
cording  to  the  bitt>  ef  kdhlg,  the  said  wharf 
being  a  place  at  which  goods  conveyed  in 
steam-veaaels  from  Dublin  to  London  were  ac- 
customed to  be  landed  and  deposited  for  the 
use  of  conrignees,  and  being  a  place  fit  for 
such  purpose ;  and  that  the  goods,  whilst  they 
remamed  ui>on  the  said  wharf,  and  befoi«  a 
reasonable  time  for  the  delivery  thereof  had 
elapsed,  were  accidentally  destroyed  by  fire. 

It  was  also  pleaded  to  the  same  count,  that 
after  the  arrival  of  the  vessel  and  goods  at 
London,  B.  was  ready  and  willing  to  deliver 
the  goods  to  A.  or  his  assigns,  but  that  neither 
A.  nor  his  asngns  was  (Mr  were  there  ready  to 
receive  the  same ;  whereupon  B,  caused  the 
goods  to  be  landed  on  the  said  wharf,  there  to 
remain  until  A.  or  his  assigns  should  come  and 
leoove  the  same,  or  until  the  same  could  be 
conveyed  and  delivered  to  J.  or  his  assigns, 
witk  the  like  averment  as  to  the  said  wharf 
bebf  a  usual  and  fit  i>lace;  and  that  the 
goods,  whilst  they  remained  upon  the  said 
wharf,  and  before  A*  or  his  assigns  came  or 
MHt  for  the  same*  and  before  B,  had  been  re* 
guested  to  deliver  the  same  to  ^.  or  his  as* 
signs,  or  a  reasonable  time  for  conve3ring  them 
from  the  said  wharf  to  A,  or  his  assigns,  had 
dapeed,  and  before  the  same  could  be  removed 
tfamfrom,  were  accidentally  destroyed  by  fire. 
HM,  in  the  Exchequer  Chamber,  in  affirm- 
ance of  the  judgment  in  the  Common  Pleas 
open  the  demurrer,  that  both  pleas  were  bad 
in  substance,  as  they  neither  showed  a  delivery 
of  the  goods  ta^.  or  his  assigns,  nor  aU<^ed 
that  a  delivery  at  the  wharf  was  a  delivery  ac- 
cording to  the  usage  of  London  with  respect  to 
goods  on  snch  a  voyage,  or  that  A.  or  his  as- 
aigna  bad  notice  of  the  arrival  of  the  goods,  or 
tluit  a  reasonable  dme  for  A.  or  his  assigns  to 
xeceive  them  had  elapsed  wh^  the  goods  were 
landed,  or  when  they  were  destroyed,  or  that 
A.  or  his  assigns  had  notice  that  B.  was  ready 
and  willing  to  deliver  the  goods;  and  that,  if, 
as  the  goods  were  deliverable  to  A,  or  his  as- 
signs, Js.  was  not  bound  to  deliver  them  until 
he  had  notice  that  A,,  or  some  assignee,  would 
jeceive,  or  until  the  party  entitled  snould  come 
to  receive  them,  still  B.  was  bound  to  keep  the 
goods  on  board: (or  on  the  wharf  at  B.'s  own 
jisk,)  for  a  reasonable  time,  to  enable  the  con- 
signee to  fetch  them,  and  B.  continued  liable 
until  such  reasonable  time  had  elapsed. 

B.  also  pleaded  that  he  did  deliver  the  gOhods 
at  London  according  to  his  promise.  Upon 
the  trial  of  thia  issue,  evidence  was  admitted 
on  the  part  of  A.  of  former  dealings  between 
faimaelf  and  B.  as  to  the  carriage  of  goods  from 
Bfg  wharf  to  A* 9 place  of  businesa :  Helij  in 
Exchequer  Chamber,  upon  a  bill  of  exceptiona, 
that  such  e^dence  was  admissible  for  &  pur- 
fpoeeof  showing  tha  course  of  ueage  of  de* 
«wy  at  the  port  of  Loadoo;  though  for  the 
jniiPlNiMr  of  adding^  Uh  ot  otherwise  varying  the 


HiH  also,  in  the  Exchequer  Chamber, upon 
a  bill  of  exceptions,  that  the  ji[dge  was  war* 
ranted  in  declining  to  tell  the  jtirv  that  a  de 
livery  at  the  wharf  was,  in  point  hf  law,  a  sufii- 
cient  deliverv,  that  B.  was  thereby  discharged 
from  all  furtner  responsibility,  and  that  no  con- 
tract could  be  inferred  from  ihe  course  of 
dealing,  to  vary  or  superadd  to  t  ae  written  con- 
tract contained  in  the  bill  of  lading;  and  in 
stating  that  it  was  a  question  fov  the  consider- 
ation  of  the  jury,  whether  there  had  been  a  de- 
livery of  the  goods,  and  it  was  for  them  to  say 
whether,  upon  the  evidence,  a. delivery  at  the- 
wharf  was  a  delivery  accordin;j  to  the  usage 
and  practice  of  delivering  goc^  observed  in 
the  port  of  London. 

In  another  count,  on  the  -promise  that,  in 
consideration  of  the  previous  delivery  of  goods 
to  be  so  carried  to  London  fo  r  freignt,  and  of 
the  employment  of  B.  by  A.  for  other  reward, 
to  take  care  of  the  gooas  at  the  wharf,  where 
they  should  be  landed,  and  to  carry  and  convey 
the  same  from  such  wharf  to  A,'s  place  ot 
business,    and   there    to    deliver    them     to 

A.  in  a  reasonable  time  after  landing, —^  a 
breach  was  assigned  in  the  n^in-deUverv  of  the 
goods,  although  a  reasonal^le  time  for  that 
purpose  had  elapsed.  B.  pleaded,  that  after 
the  arrival  of  the  steam- vessel  in  London  with 
goods  on  board,  and  after  tbe  goods  had  been 
safely  landed  on  the  wharf,  p.  caused  the  same 
to  be  safely  deposited  and  stored  upon  the 
wharf  until  they  could  be  called  and  conveyed 
therefrom,  and  delivered  to  *A,,  the  said  wharf 
being  a  usual  fit  and  proper  place  for  that  pur- 
pose, and  that  B.  took  care  cSf  the  goods  whilst 
they  remained  upon  the  wharf  until  they  were 
destroyed  by  an  accidental  .fire  before  they 
could  be  conveyed  from  the  ^^harf,  and  before 
a  reasonable  time  for  their  being  so  conveyed^ 
or  for  the  delivery  thereof  to  4*  had  elapsed ; 
by  means  whereof,  and  from  no  other  cause; 
and  without  any  carelessness, .  negligence,  or 
improper  conduct,  or  want  of  diie  care  in  B.,  he 
was  prevented  from  delivering  tlie  goods  to  A^ 

Held,  in  the  Exchequer  Chamber,  in  reversal 
of  the  judgment  in  Ck}mmon  Pleas  upon  a  de* 
murrer  to  this  plea ;  that  the  pAea  was  a  good 
answer  to  the  court,  insomuch  a^  the  contract 
to  carry /rom  the  wharf  for  otheV  reward  was 
not  of  the  same  nature  as  the  contract  to  carry 
to  it,  and  the  count  contained  no  .averment  that 

B.  was  a  common  carrier ;  and  that  if  B.  was 
not  subiect  to  the  liability  of  a  common  carrier 
whilst  the  goods  were  in  the  war  ehouse,  all  that 
he  was  bound  to  do  by  the  cpntract  was,  to 
take  reasonable  care  of  tne  goo  us  whilst  in  the 
warehouse.  i 

In  the  Common  Fleas  the  s^im  of  734?.  was 
awarded  to  the  plaintifiT  below  f(  )r  his  costs,  and 
in  the  Exchequer  Chamber  t  hat  part  of  the 
ju^ment  of  the  Common  Plea  9  was  affirmed, 
and  the  sum  of  31 U.  was  adjui  Iged  to  the  de- 
fendant in  error  for  costs  of  the  t  lelav  of  execu- 
tion, on  pretence  of  prosecutiE\g  the  writ  of 
error.  y 

The  House  of  LDrds  affirmed  \the  judgment 


tenoeaf  a  written  coaUradE^  i^  would havie  beeal  of  the  Exchequer  Chamber  as  to  t  he  affirmance 
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<if  the  rever8:|il  of  tlie  judement  in  the  Common 
Fleas,  except  that  the  juc%meat  of  the  Common 
Fleas  and  of  the  Chamber  was  reversed  as  to 
part  of  the  7'Ml  awarded  to  the  defendant  in 
error  for  cotKs,  by  deducting  therefrom  the 
costs  which  Itad  been  allowed  in  the  Common 
Fleas  to  the  plaintiff  below  in  respect  of  the 
demurrer,  the  judgment  upon  which  in  his 
&your  was  rcwersed  in  the  JExchequer  Cham- 
ber, and  also  fts  to  311/.  for  costs  awarded  in 
"the  Exchecjueit  Chamber,  the  partial  reversal  of 
judgment  m  ^t  court  showing  that  the  writ 
•of  error  was  not  improperly  brought.  No 
costs  were  allowed  in  the  House  of  Lords. 
Bourne  v.  Gatttfe,  7  M.  &  G.  850. 

2.  Bill(^laiUng,  action  not  maintainable  by 
indorsee  of.— A  i)ill  of  lading  is  not  negotiable 
fike  a  bill  of  eitchange,  so  as  to  enable  the  in- 
dorsee to  maintfedn  an  action  upon  it  in  his  own 
name ;  the  effect  of  the  indorsement  being  only 
to  transfer  the  right  of  property  in  the  goods, 
but  not  the  contract  itself.  Thompson  v.  Do^ 
miny,  14  M.  &  W.  403. 

CsTO  died  ia  the  jadgment :  Sanders  v.  Van- 
■eller,  4  Q.  B*S97;.  3  G.  &  D.  584. 

And  see  Stoppitpe  in  Transitu, 

BOND. 

Payment  of  mon4fs  received  by  A.-^Condition 
n&t  broken  by  nom-payment  of  moneys  received 
by  A.  and  B.  >om%..-The  condition  of  a  bond 
men  bv  defendant  to  plaintiff,  after  reciting 
that  A.  had  been  |a|^inted  agent  for  plaintiff, 
7***^^  «ni^oynient  he  had  accepted,  and  un- 
-oartakea  to  perform  the  trusts  thereof,  was  de- 
•clwed  to  be  that»  if  A.  should,  during  his  con- 
nuance  in  sttch  employment,  faithfully  de- 
laean  and  conduct  himself,  and,  when  rcquh-ed, 
wjoeunt  for  aai  pay  to  plaintiff  all  moneys 
which  he  had  rsceived  or  should  thereafter  re- 
ceive for  plaintiff's  use,  the  bond  should  be 
foid. 

Dtekration  on  the  bcmd  set  out  the  condition, 
au  averred,  that  while  A.  remained  in  the  em- 
pJoyraeot  of  plaintiff  as  affeat  aforesaid,  A.  re- 
ceived for  tbe  use  of  the  plaintiff  moneyi^ 
amounting,  Ac.  b«t  did  not,  when  required, 
acoouat,  &c.  Plea;  that  A.  did  not,  whUe  he 
nqiained  in^the  service  of  plaintiff  as  such 
•S;*****  as  if  the  declaration  mentioned,  re- 
owye  for  the  use  of  plaintiff  the  sums  mea- 
tiMied. 

/few,  that  lilaiatiff  did  not  support  the  issue 
a"  P^f  that  ^.  and  B.,  as  partners,  wero  em- 
ployed  by  plaipitiff  as  agents,  and  in  that  cha- 
aractcr  had  jom  jlly  received  mon^  for  plaintiff's 
use.  It  appearii^g  that  A,  had  never  been  em- 
fjflyed  birplaiiitiff.  or  received  money  for  him 

-a^i^fll^^j??  d^ferwice would  be  made  by 
V^i^  dirfiwdant  knew  that  .1.  was  to  hi 
«pl05f«i  on]^  as  paitner  with  U.    London 

Cases  cited  In  tbe  judgment :  Lord  CbeyneT^s 
T^  B2>;68,  a.  ;^.el  v.  Long,  /ST* 
'•  »• ;    IMWn  T.  ESwirortli,  3  CsBplu  53. 

And  see  f  tuband  and  Wife. 


See  Tfnisanee. 


BUILOXB. 
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When  bad  for  tme^riainty, — Customs  of  (My 
of  London.-^The  Plombers'  Company  of  Lon- 
don were  incorporated  by  a  charter  of  James  I^ 
and  empowered  thereby  to  make  bye-laws. 
They  made  a  bye^law,  that  the  master  and 
wardens  might  ciQl,  dboose,  elect,  and  adnitiirto 
the  livery  of  tlie  company  such  person  finee  of 
the  art  or  mysteir  of  plumbing,  as  lliey  shodd 
think  fit;  and  mat  every  peraon  eo  diosen 
shoidd,  immediately  iipon  notice  tliereof,  pre* 
pare  himseir  to  serve  the  same  place  attiie  thai 
next  meeting  of  liie  master  and  wardens,  in 
such  seemly  and  decent  manner  as  former^ 
had  been  used ;  and  that  every  persofx.  so  caDed 
and  chosen  into  the  same  Iiv«rv,  and  accqitisg 
the  same,  should  bring  in  ana  pay  at  die  wit 
meeting,  unto  the  master  and  wardens,  to  die 
use,  mamtenance,  and  refiefof  tiie  companf , 
and  to  the  officers  of  the  company,  for  entering 
the  same,  and  for  the  wanring  giren,  svd  fees 
as  fonnerly  had  been  paid  in  IDce  cases ;  "and 
which  of  them  soever,  so  called  and  chosen 
into  the  same  livery,  refuseth  to  pcy  die  said 
fees,  or  what  person  or  persons  so  called  and 
chosen  into  the  same  livery,  refiiseth  the  same, 
shall  forfeit  and  pay  to  die  master  and  wardens 
for  the  time  being,  for  every  such  de&alt,  tbe 
sum  of  5/.  or  less,  at  the  discretion  andpleasixre 
of  the  master  and  wardens,  so  it  be  not  less 
than  405." 

In  a  declaration  in  debt  on  this  bye-hnr 
against  a  person  who  had  been  elected  into  the 
company,  and  taken  the  oath  to  obey  die  bye« 
laws : — 

Held,  1st,  that  the  bye-law  was  not  bad  for 
uncertainty  in  the  amount  of  the  penaltF : 

2ndly,  That  the  declaration  was  not  mid  for 
not  showing  tiiat  the  comxHm^  wss  n  company 
that  had  a  livery, — a  livery  bemg  mentioned  ia 
the  charter  and  bye-laws : 

drdly,  that  it  was  not  bad  for  not  cbo^ 
ing  that  the  defendant  was  a  freeman  of  Ae 
city  of  London ;  for  that  court  conld  not  ttikt 
notice  that  none  but  freemen  of  the  city  woe 
admissible  into  the  livery  of  a  company  unless 
it  had  been  certified  to  the  court  by  the  Re* 
corder  of  London : 

4thly,  that  the  master  and  wardens  afene 
might  sue  for  the  penalty,  thoi^  it  wm  re- 
served for  the  use  of  the  company  genen&y. 

The  breadi  alleged  in  the  declaration  was, 
that  the  defiendant,  althou|^  rqpsteied,  and  al- 
though a  reasonable  time  had  elapsed,  and  al- 
though he  was  and  continued  sudi  freeman,  fid 
not  nor  would  attend  to  serve  the  said  place  fo 
which  he  had  been  chosen,  koA  did  not  nor 
would  attend  and  serve  the  said  place  at  die 
next  meeting,  or  at  any  STd>sequent  meeting  of 
the  master  and  wardens,  but  Oierein  made  de» 
fault,  and  refused  to  prepare  MmsA  to  ssfe 
the  said  place:  ffM,  that  the  Ineneii  was  weft 
assigned ;  for  that  one  refusal,  to  w!iic1k  by  the 
bye-kw  die  penalty  was  attached,  was  Uie  re- 
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famk  to  pr«pftra  to  Mrve  at  the  not  court. 

Fipery.  ChappeU,  4  M.  &  W.  624. 
Cmm  oitod  in  tb«  judgment :  Innboldera*  So- 
OMtjr  T.  GMhill,  Smy«r.  t74 ;  Vintnen'  Com- 
pany  t.  PMMnr*  1  Lofd  Kenyon  Rep.  500 ;  1 
Burr,  f 35 ;  Wood  r,  Seerl,  Bridgm.  139 ;  King 
T.  Clerk,  1  Salk.  349;  Leather-ieUers  Com* 
penj  ▼.  BeMKMi,  T.  Jones,  149 ;  Blacquiem  ▼. 
Hawkins,  Dongl  380;  Poaltora'  Company  v. 
PMlUps,  &  Biog.  3tl. 

CBABTSR-PARTY. 

Catstructum  ^.— The  defendant  chartered  a 
yeeael  for  a  voyage  from  London  to  Bombay, 
at  which  port  she  was  addressed  to  6.  &  Co., 
the  defendant's  agents  there;  and  by  another 
charter-party  of  the  same  date,  it  was  a^eed, 
that  the  ship  should,  after  discharging  her 
cargo  at  Bombay,  take  in  a  homeward  cargo, 
for  which  the  defendant  agreed  to  pay  freight, 
as  to  one-half  of  caiigo,  at  3/.  per  ton,  and  as 
to  the  rest,  at  the  current  rate  of  ftreight»  when 
the  ahip  should  be  loading.  In  this  latter 
charter-party  there  was  also  a  stipuUitioni  that 
tiie  master  of  the  vessel,  (who  was  a  part  owner,) 
and  0.  &  Co.,  the  agents  at  Bombay,  were  at 
liberty  lo  make  such  alterations  in  the  charter- 
party  as  they  might  mutually  think  proper, 
without  prejudice  to  the  agreement.  Soon  after 
the  anival  of  the  vessel  at  Bombay,  die.  master 
and  6.  &  Co.  entered  into  a  written  wreement, 
(which  was  indorsed  on  the  second  charter- 
party,)  that  the  ship  might  proceed  to  Aden 
with  government  coals  and  stores,  (her  out- 
ward cargo),  and  return  to  Bombay  with  all 
possible  despatch,  without  prejudice  to  the 
charter-party.  She  accordingly,  in  the  month 
of  February,  sailed  to  Aden,  and  there  dis- 
charged her  cargo,  and  returned  to  Bombay, 
where  she  arrived  in  May.  The  owners  re- 
cehred  a  lanre  sum  as  frmgbt  for  this  voyage  to 
Aden  :  Heltf,  that  the  defendant  was  bound  by 
the  alteration  made  in  the  charter-party  by  6. 
&  Co.,  penmtliag  their  voyage  to  Aden,  which 
was  within  the  scope  of  the  authority  given  to 
them  by  the  stipulation  above  mentioiMd}  and 
therefore  he  was  bound  to  pay  the  oharter«'rate 
of  3/.  per  ton  for  half  the  cargo,  although  that 
exceeded  the  current  rata  of  freight  at  the  time 
of  the  loadings  and  although  the  alteration 
might  be  prejudicial  to  his  interests ;  and  that 
he  was  not  entitled  to  have  the  freight  earned 
by  the  owners  on  the  voyage  to  Aden  brought 
into  the  account.  Wig^fina  v.  jQhnatmh  14  M. 
&  W.  609. 

COHP1IOMT9E   OF   PR0»ECtJTI0N. 

1.  Consideration  for  a  oontracU — The  law 
win  permit  a  compromise  of  any  offence,  thoush 
the  subject  of  a  criminal  prosecution,  for 
which  offence  the  injured  party  might  recover 
damages  in  an  action ;  but  if  the  offence  is  of  a 
pubBc  nature,  no  agreement  can  be  valid  that 
k  founded  on  the  consideration  of  stifling  a 
pnosecntion  for  k. 

Tfaorefore,  althoagh  the  party  injuzed  may 
lawfully  comprMBise  an  in&otment  for  a  com- 
mon aaauilty  an  agreement  to  ]»y  the  costs  of 
ft  praascntio^  fof  assault  on  plaintiff  and  frat. 


and  ci  an  action  on  wronglbl  levy  under  njl.jh,f 
which  agreement  was  frandcd  partly  on  com* 
promise  of  the  proaeeution*  and  partiy  on  an 
undertaking  to  witiidraw  the  exeeution  under 
tile  ji./a.,  is  altogether  invalid,  as  grounded  oil 
an  ill^pal  coBsideFation. 

Altiiough  the  compromise  of  the  prosecution 
was  entered  into  witn  the  leave  of  the  judge 
before  whom  the  indictment  came  on  for  trial. 
Keir  v.  Lemon,  6  Q.  B.  308. 

Cftsee  cited  in  the  judgment :  Collins  r.  Blan- 
tom,  t  Wills.  341,  349 ;  1  Smith's  Lead.  C«. 
134;  Johnson  ▼.  Ogilby,  3  P.  Wms.  «Tr ;  Ro« 
▼.  Lord  Falkland,  Kyd  on  A waids,  66,  f  nd  ed. ; 
Box  V.  Coombs,  ib.  64 ;  Fallows  v.  Taylor,  T 
T.  R.  475 ;  Drage  r,  Ibborson,  fi  Esp.  643; 
Pool  V.  Bouafisld,  1  Camp.  Ha  \  Edgooaabo  n 
Rodd,  5  East,  894  ;  Beeley  v.  Wiogfiold,  11 
East,  46;  Kirk  v.  Strickwood,  4  B.&  Ad.  4tl; 
Baker  v.  Townsend,  7  Taunt.  422 ;  Elworthy 
▼.  Bixd,  2  Sim.  &  Stu.  372. 

2.  Guardians  of  a  poor-law  union  indicted 
plaintiff  for  diaobeying  an  order  of  seeeiona  for 
maintenance  of  a  bastard.  Before  trial,  plains 
tiff  offered  a  compromiee ;  and  the  derk  totlie 
guardians*  on  their  behalf,  agreed  with  him  for 
a  sum,  on  account  of  coata  and  raaintenano^ 
which  he  paid,  and  the  indictment  was  dropped^ 
Afterward  plaintiff  discovared  that  the  order 
of  sessions  was  defective  and  void,  and  he 
brought  auua^t  againat  tha  derk  for  money 
had  and  received. 

Held,  that  the  derk  was  n^t  liable,  havmg 
done  nothing  in  the  prosecution  beyond  pm^ 
fexring  the  indictment.  And  that,  if  the  com- 
promise was  illegal,  plaintiJl^  being  in  pari 
delicto  with  the  other  parties  offending,  could 
not  sue  them  for  money  which  he  had  paid. 
GoodaU  V.  Lownd69,  6  Q.  B.  464. 

Case  cited  in  tbsi  judgment:  Unwin  v.  Leaper, 
1M.&G.747. 


CONDITION. 

See  Deed. 

CONTRACT   OF   SALIT. 

Dependent  agreements.  --  The  plaintiffs, 
Messrs  A.  &  Co.  and  the  defendant,  entered 
into  the  following  contract: — ** Bought  of 
Messrs  A.  &  Co.,  about  30  packs  of  cheviot 
fleeces,  ewes  and  hogs  ;  and  agreed  to  take  th^ 
under-mentioned  noils,  (coarse  woollen  cloths); 
also  agreed  to  draw  for  250?.  on  account  Bt 
three  months/'  The  quantity  and  quality  of 
the  nofls  were  then  spedficd  :  HWrf,  that  Aia 
was  one  entire  contract,  and  that  A.  &  Co. 
could  not  sue  for  the  hon-dcliverjr  by  the  de- 
fendant of  the  noils,  without  averring  the  de*- 
livery  or  tender  to  the  defendant  of  the  fleecev* 
Ailaiuon  v,  Smith,  10  M.  &  W.  695. 

COVTHOLOu 

1.  IiiocfUff  to  demise,  eMSfrnctfwn  o/.— flwa 
-^On  tiie  atk  of  Fehmary,  1810,  a  Kcenee  ws« 
granted  by  the  kird  of  a  WKomt  to  a  copy 
hoUn-.to  demise  part  of  hie  cwhold  «renaiwi 
to.il.  K.  te  71  yew,  savittgto  tiie  lord  aB  Iftn 
flnea,  te,  m  m  ample  a  mmvM  at  if  the 
:iieanse  had  not  bean  granted.    C>athe4lba£ 
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Apt^  1810,  n  Mcond  fioenoe  was  grmled  to 
him  to  denuBe  the  remainder  of  the  copyhold 
tenement  (excepting  the  land  demiaed  to  A,  K.) 
for  the  term  of  71  years,  with  this  condition, 
^that,  in  consequence  of  his  en^^agement  to 
improve  the  said  premises,  and  payinff  unto  the 
lora  a  fine  for  his  licence,  it  is  herehy  agreed, 
that  during  the  said  term  of  71  years,  the  fine 
pn  all  future  admissions  shall  he  at  and  after 
the  rent  of  37/.  per  year,  for  the  whole,  and  so 
jn  proportion  for  every  less  quantity  of  land  :*' 
MM,  that  the  words  '*  the  whole  *^  meant  the 
whole  of  the  residue  which  had  not  heen  de- 
mised to  ^.  IC.;  and  that  the  executors  of  the 
eopyholder  were  bound  to  pay,  on  thdr  admis- 
tion  to  the  whole  of  the  premises,  not  only  the 
two  years'  improved  value  on  37/.  per  annum, 
but  also  two  vears'  improved  value  of  the  pre- 
mises devised  to  A.  K.  Cvrtis  v.  Scales,  14 
M.  &  W.  444. 

2.  Demise  eonirary  to  custom.  —  Wko  map 
ei^^orce  /orfriftire.— Tenant  of  copvhold  de- 
mised  to  A.  from  year  to  year,  and,  pending 
anch  demise,  made  a  lease  of  the  reversion  for 
13  years  to  B.,  contrary  to  the  custom  of  the 
inanor,  by  which  no  tenant  might  demise  with- 
imt  licence  for  more  than  three  years.  In 
gectment  by  B.  against  the  yearly  tenant,  whose 
term  had  expired :  Held,  tuat  defendant  could 
Hot  allege  the  invalidity  of  the  13  years*  lease : 
fnr  a  lease  made  contrary  to  custom  is  good 
against  all  but  the  lord ;  and,  even  as  between 
parties  to  the  lease  and  the  lord,  the  demise 

X'nst  custom  is  only  a  ground  of  forfeiture, 
;h  the  lord  may  waive.    Doe  d.  BoMmoii  v. 
Bowfield,  6  a  B.  493. 

COVENANT. 

See  Husband  and  Wife,  1., 

CUSTOM. 

See  Bye4awj  Copyhold,  2. 

DBBTS. 

See  Trantfer  of  Debts. 

DEED. 

Construction. — Condition  precedent, — Set-off 
for  penalties. — In  an  action  for  debt  to  recover  a 
sum  of  money  under  two  deeds  of  covenant,  the 
declarat  on  alleged,  that  by  an  indenture  of  the 
19th  December,  1837,  in  consideration  of  the 
sum  of  258,629/.  iOs.  6d.,  the  plaintiff  cove- 
nanted with  the  defendants  to  make  and  com- 
plete a  certain  portion  of  a  certain  railway,  and 
to  provide  bars  or  rails  and  chairs,  on  or  before 
the  Ist  of  May,  1840  ;  that  afterwards,  by  an- 
«}ther  indenture  of  the  23rd  of  March,  1839,  in 
consideration  of  the  further  sum  of  15,O0O/.j 
ihe  plaintiff  covenanted  with  the  defendants, 
that  he,  the  plaintiff,  being  provided  by  them 
wth  railway  bars  or  rails  and  chairs  for  tempo- 
niy  and  permanent  use,  would  complete  the 
nid  portion  of  the  said  railway,  and  the  line  of 
fm  permanent  railway,  on  or  before  the  1st  of 
June,  1840;  provided,  that  if  the  said  plaintiff 
ahmild  not  complete  the  said  nilwitf  br  tiie 
•aid  let  of  June,  1840,  he  should  pay  to  the 
■ud  defendaato  the  sum  of  300/.  lor  the  said 


Ist  of  Jona,  and  the  like  sum  for  every  i 
ceediog  day,  until  the  whole  dionld  have  been 
completed,  but  so  that  the  total  amount  to  be- 
come forfeitable  should  not  exceed  the  sum  of 
15,000/.  Breach,  that  the  defendante  detainad 
from,  and  did  not  pay  the  pluntiff  a  bulge  sma,. 
to  wH,  20,000/.,  parcel  of  the  sum  doe  to  the 
plaintiff.  Plea,  as  to  7,500/.,  parcel  of  the  said 
sum  of  20/)00/.,  that  the  said  sum  of  7,500/.  is 
parcel  of  the  said  sum  of  15,000/.  agreed  to  be 
retained  by  the  defendants;  that  the  pbiotzff 
did  not  complete  the  said  railway  on  or  before 
the  Ist  of  June,  1840,  nor  until  24  days  after, 
whereby  the  plaintiff  then  became  liable  to  pay 
to  the  said  defendants  the  sum  of  300/.  for  the 
first  day  of  June,  and  the  like  sum  for  every 
such  succeeding  24  days  during  wluch  the 
railway  remained  incomplete,  by  reason  of 
which  the  defendants  deducted  and  retained 
the  said  sum  of  7,500/.  out  of  the  moneys  pay- 
able by  them  to  the  plaintiff.  Replication,  wX 
the  plaintiff  did  not  become  nor  was  lialide  to 
pay  the  defendants,  modo  et  forma.  At  the 
trial,  it  was  proved  that  the  plaintiff  did  not 
finish  the  rauway  until  24  days  after  the  Ist  of 
June,  but  that  the  defendants  had  not  provided 
theplaintiff  with  the  bars,  rails,  and  chairs  in 
sufficient  quantity  to  enable  him  to  complete  it 
by  that  day.  The  learned  judse  told  the  jury, 
that  the  defendants  were  bound,  as  a  coniOdon 
precedent  to  their  right  to  deduct  ^  TtSOOL, 
to  furnish  the  plaintiff  with  such  bais,  r»ls, 
and  chairs :  Held,  that  that  was  a  misdirectioo; 
that  the  covenants  were  independent ;  and  that 
the  furnishing  of  the  bars,  rals,  and  cbairs  was 
not  a  condition  precedent  to  the  right  of  the 
defendants  to  make  the  deduction  ;  and  dia^ 
the  only  question  being,  whether  tiie  railway 
was  completed  on  the  Ist  of  June,  tiiepkawas 
established.  Macintosh  r.  Midland  OmnS^ 
Railway  Company,  14  M.  &  W.  548. 

DBVI8B« 

1.  Coiuiruetionof.'-^A>  devised  to  B.  in  traat, 
to  permit  and  to  suffer  his  wife  C,  to  noon 
ana  take  the  rents  and  profits  for  her  own  use, 
for  the  term  of  her  natural  life;  and  after  hff 
decease,  in  trust  for  all  and  eveiy  such  one  or 
more  of  the  ckUd  or  ehiUktn  of  C,  for  nA 
estate  and  interest  as  she  should,  by  deed  or 
will,  appoint ;  and  in  defeult  of  s^ypointment,  in 
trust  for  all  and  every  the  child  and  ckiUrem  of 
C,  and  if  more  than  one,  equally,  and  to  their 
several  and  respective  hdrs;  aad  in  caseC 
should  die  without  leammy  issue  as  mfi>reeaid, 
then  to  the  heirs  of  C.  for  eiver :  lUid,  th^  by 
''issue"  the  testator  must  be  taken  to  have 
meant  "  children,''  and  conaequentiy,  diat  the 
limitation  over  was  not  too  tjBmote.  Walker  %, 
Petohell,  I  C.  B.  662* 

Ctse  cited  in  the  jad^eot  i  Don  d.  Heibcrt  v. 
Selby,  2  n.a>  G.  9t6\  4  P.*  K«60B. 

2.  Limitation  over  la  defatdt  <2f  tstae.— £j». 
cutory  deeise. — ^A  will  contdned  the  Ibflowi^g 
claus<S8!^*"I  give,  devise,  SWd  bequeaHi  the 
whole  of  myproperty,  vesl  sj^peinoott  «te*- 
soever  and  wheresoevetv  towy  dangjoer  Jl.,  to 
her  hdrs  and  assigns  for  ever;  providod  slit, 


AiaOj/HM  DiffBti  (ff  €ue$^  fkimi^  PtiSommm  Jttm. 
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at  &  proper  time^  intermarries  and  should  bave 
no  cnildren ;  then  and  in  that  case  I  gtye  the 
whole  of  my  property  as  aforesaid  described,  to 
my  nephew  £,,  exceptiiy  100/.  to  my  godson 
B.,  80Q  of  ray  brother  JT,  when  he  shtall  attain 
his  twenty-first  year :  and  in  case  he  should  die 
before  he  attains  the  age  of  twenty-one,  I  give 
the  same  sum  of.  100?.  to  my  brother  J.,  to 
him,  his  heirs,  and  assigns  for  ever ;  but  never- 
theless, providing  my  daughter  B,  should  not 
have  child  or  childi^  lawfully   begotten  in 
wedlock,  I  still  give  all  my  reid  and  personal 
property  to  her  and  for  her  .own  use  during  her 
natural  life,  and  at  her  death  to  be  equally  di- 
vided amongst  her  children  then  living,  share 
and  share  alike,  to  them,  their  heirs  and  assigns 
for  ever;  and  in  case  of  the  deaths  of  any  of 
my  daughter's  children  before  they  attain  the 
a^e  of  twenty-one,  in  that  case  I  desire  and 
^ve  to  the  survivor  or  survivors,  equal  share 
or  shares  of  such  sum  or  sums  as  ma^  be,  to 
be  divided  eoually  amongst  them>  their  heirs 
and  assigns  tor  ever ;  and  should  it  so  happen 
that  all  my  daughter's  children  should  die  ex- 
cept one,  then  Ute  whole  of  my.  bequests  to  be 
given  to  that  child,  he  or  she  attsdmng  twentv- 
one  jrears  of  age ;  and  should  that  one  child 
die  without  issue,  then  I  give  and  bequeath  all 
my  real  and  persoiud  estate,  whatsoever   as 
aforesaid,  to  mv  nephew  L.  and  my  godson  B., 
to  them,  their  neirs  and  assigns  for  ever,  after 
the  deadi  of  my  daughter  .E." 

JE?.  survived  the  testator  and  died  unmarried : 
Held,  that  she  became  entitled  to  the  fee-  simple 
in  the  real  estate,  and  to  the  absolute  interest 
in  the  'leasehold  estate* — A^maU  v.  Andus, 
7  M.  &  G.  912. 

3.  Enlargement  of  estate  for  life  into  estate  ta 
fee  by  charges.— A  testator,  after  charging  cer- 
tain lands  with  an  annui^  to  his  wife  for  his 
life,  and  giving  them  successively  to  several 
persons  for  life,  devised  ihem  as  follows : — 
"  And  from  and  after,  &c.  I  give  and  devise 
the  same  (but  subject  and  chaiged  as  aforesaid) 
to  VQcb  person  or  persons  as  at  Ae  time  of  my 
decease  shall  be  the  heir  or  heira*at.law  of 
William  Hull,  formerly  of  Pisford,  Esq.,  who 
vras  formerly  the  owner  of  the  said  messuages, 
&c.,  and  who  devised  the  same  to  my  first  wife 
Lrydia,  -and  whieh  estate  and  preinieea  de- 
scended to  and  became  vested  in  my  late  son, 
W,  6.,  as  the  only  son  and  heir-at  law  of  my 
said  late  wife  Lydia,  and  which  said  premises, 
&c.  my  said  son  W,  G.  devised  to  me  in  fefr- 
snnple:''  Held,  that  Ihe  words  ''such  person 
or  persons  as  at  the  time  of  my  decease  shall 
be  neirs-at-hw  of  W*  H.  was  merely  a  deeig- 
natio  persons ;  and  that  the  person  answering 
that  description  took  an  estate  for  life  only  in 
the  devised  premises. 

A  devise  of  an  indefinite  estate,  without  the 
words  of  limitation^ |)rimi  facie,  is  a  devise  for 
life  only :  and  a^previous  charge  on  the  esiale, 
jwithpot  any  chaiiie  on  the  devisee  in  respect  of 
it»  will  not  enhuge  it  into  a  devise  ^an  estate 
in  ie^—J)oe  4  Smtk  v.  GarUdi,  UD  &  M. 
^P«-    ■  .   ■         ,  ...>..-.-•..-' 

Caeee  eited  in  the  jadgsMOt :  Doe  d.  Clarke  v. 


dttflre,  1  O,  &  M.  59;  Doe  d.    ttveas 
SaelUng,  5  East,  sr, 

nrsTRsss. 

See  Trover,  1. 

S8TATB  FOR  LIPS. 

See  Devise,  S. 

bstoppxl; 
Partienlars  ofsale.-^Underlease.'^Conversiam 
of  a  reversion  imfee  by  estoppel  into  a  reversiom 
for  wars  in  tn/eretl.— ParticuUurs  of  sale  do* 
scribed  the  property  as  *'  a  shop  and  a  dwelling 
house  with  rooms  and  ofiioes  over,  for  many, 
years  occupied  by  a  tenant  under  a  twenty-ona 
years  lease,  nine  of  which  wiU  be  unezniied  sM 
Lady-day,  1843,  at  a  rent  of  48^  and  neld  bw 
lease  for  a  term  of  sixty-four  years,  at  a  ground- 
rent  of  Si,  Ss. . 

By  the  abstract  delivered,  it  aj^ieared  that  A, 
by  indenture  of  the  30th  of  Smitember,  1817* 
demised  the  premises  to  B.  for  eigh^-nina 
years  less  twenty-one  days  fiom  Michaelmaa^ 
181 7»  with  various  covenants  to  be  performed 
bv  JB.,  his  heirs,  &c. ;  that  B.,  on  the  25th  of 
March,  1820,  mortgaged  the  premises  for  i^. 
residue  of  the  term,  to  secure  487/.  and  interest 
to  C;  and  that  hj  indenture  of  the  2nd  of 
April,  1831,  B,  demised  the  premises  to  D.  for 
twen^-one  years  less  eight  days,  at  the  rent  of 
48^.,  with  covenants  on  the  part  of  D,,  similar 
to  those  of  £.  in  the  indenture  of  September* 
1817. 

Tlie  mortgagees  were  willing  to  execute  any 
conveyance  that  might  be  requisite  for  the  par* 
pose  of  making  a  good  title  to  the  purchaser. 

Held,  that  B.  was  in  a  situation  to  make  a 

good  title  to  the  premises  sold^the  lease  to  I)., 

though  ori^mdly  a  lease  by  estoppel,   being 

convertible  mto  a  lease  tit  interest,  by  the  con* 

currence  of  the  mortgagees.*"9re56  v.  Avsting 

7  M.  &  G.  701. 

Cases  cited  to  the  judgment :  Omdaogblsnd  t« 

Hood,  1  Roll.  Abr.  874  ;  laeham  v.  Morrioe^ 

Cro.  Car.  109;  Weale  t.  Lower.  PoUezfeD,54; 

Carvioh  r.  BUgrave,  1  Brad.  &  B.  531 ;  4  J. 

B.  Moore,  303;  Gooldmorth  t.  Knight,  Jl 

M.  &  W.  337;  Whitton  v.  Pesoook,  S  N.  C 

411;  2  Scott,  630. 

PAL8S   IMPRISONMENT. 

Proof  of  fraud  necessary, -^Whert  cotton  was 
sold  by  sample,  upon  a  representation  that  the 
bulk  corresponded  with  the  sample,  but  no' 
warranty  was  taken  by  the  purchaser,  and  the 
^ulk  ot  the  cotton  turned  out  to  be  of  an 
inferior  quality,  and  to  have  been  falsely  pack« 
ed,  though  not  by  the  seller: — Held,  that  an 
action  on  the  case  for  a  false  and  fraudulent 
representation  was  not  maintainable,  ifrithout 
showing  that  such  representation  was  false 
the  knowledge  of  the  seller,,  or  that  he  acted 
fraudulently  or  against  good  faith  in  making!  • 
^Ormrod  v.  Hush,  14  M.  &  W.  651. 

FBAUD, 

Kfee  jTmSss  Jttnpftsonment* 

FBXIORT. 

[    Fasnge^money.^^Construclion  qf  msrwmtU§ 


AmtifiimliM^^Ottm^'  €tfmf§ 


emtrtut^r^A.  a  diipfardker,  rnnffB^d  wiA  B., 
a  shipowner,  to  have  ''  a/W  «ufo  ibr  tihe«faip, 
the  rates  for  freight  £or  i^iich  would  average 
40$.  per  ton,  and  at  least  nine  cabin-paBsengers, 
passaffe-money  to  average  75/."  TTie  contract 
was  fulfilled  as  to  tlie  cabin-pKnengers,  but 
the  average  rate  of  freight  for  gooM  put  en 
board  by  A.  amounted  to  32*.  only  per  ton ;  he 
shipped  on  boards  however,  several  steerage- 
ptmengers  for  the  voyage,  the  passage-money 
pad Wwhom,  after  deaucting  the  eipense  of 
tfaehr  diet,  &c.,  when  added  to  the  inlignt  of  the 
ttKtgo  so  called,  made  the  average  earnings  of 
the  indole  ship  per  ton  amount  to  more  than 
409. 

^ JiiflW,  that  this  was  not  a  performance  of  the 
sfecflatioBS  ef  the  contract^ — *  cargo*'  and 
**»igbt*  being  terms  applicable  to^ood^only. 
Heid,  also,  that  as  this  was  an  unusual  con- 
tract, evidence  was  not  admissible  to  show 
that  the  terms  "cargo**  and  "freight,"  used 
With  reference  to  the  voyage  on  which  the 
ship  was  engaged,  would,  by  the  general  usage 
and  course  of  the  trade,  be  considered  to 
comprise  steenge-passengers  and  the  net  profit 
ttnmnff  from  their  passags*money.— LeiPtf  t. 
Harsfcrf/,  7  M.  and  G.,  799. 

HUSBAND  AND  WIFB. 

^umt.-^Emden€e^Mwiirectum.— By  aseparate 
deed  dated  the  22nd  of  Apnl,  1797,  A.,  the  hus- 
band, covenanted  with  C.,  to  pay  B,,  the  wife, 
dadng  her  life,  into  hear  proper  hands,  for  her 
anarate  use,  or  to  such  persons  as  she 
fihould  by  any  note  in  writing  aigned  with 
her  proper  hand  appoint,  notvidttistancfoig 
coverture,  the  yearly  sum  of  163L  Ifo.,  by 
WMkhr  payments  of  3i.  3«.  The  deed  con- 
tallied  a  proviso  for  redemption  of  the  annuity, 
ifi  payment  by  A.  to  hU  w^e,  "  to  and  for  her 
separate  use,*'  of  lOOOJ.,  and  all  arKai«  of  the 
annuity  then  due.  In  November,  1797,  A, 
gave  D.,  with  whom  B.  Hved,  a  bond  and 
varrant  of  attoniey  for  14002.,  and  intvest, 
payable  in  1799;  and  in  his  answer  to  a  bill 
filed  by  A.  in  1800,  to  restrain  proeeedings  at 
law  upon  those  securities,  C.  admitted,  that,  as 
to  1000^,  the  consideration  was  ^e  sum  agreed 
to  be  paid  by  A.  for  the  redemption,  of  the  an- 
nuity; and  upon  A.'s  death  the  bond  and 
warrant  of  attorney  were  found  amongst  his 
papers. 

In  covenant  by  E.,  the  administrator  of  C, 
^mst  F.  the  executor  of  A.,  to  recover  thirty- 
mne  gears*  arrears  of  the  annuitg,  F.  pleads 
toat  A.  had,  under  the  proviso,  paid  to  B.  for 
her  separate  use,  lOOOl.  and  all  arrears.  At 
the  trial,  the  judge  told  the  jury  that  the  ab- 
«ence  of  any  payment  or  claim  for  thirty-nine 
years,  though  not  conclusive,  was  evidence  for 
nieir  consideration,  whether  the  annuity  had 
been  extinguished  by  payment  of  the  1000/. 
amd  arreart,  under  the  proviso ;  and  that,  if  the 
bond  and  warrant  ofattonMy  were  given  to  D. 
by  the  authority  of  il.,  and  for  haruae^^br  the 
loooz.  and  the  money  thereby  recwved  was  ac- 
2^y  pwd  to  D.  or  to  his  personal  representa- 
w^  aw*  paaFmant  was  «|iBym«ii  to  i^  sii&in 


icoKiect* 


the  inBew--4EM4  that  ihe  diioetion  <■ 
Sostockv.  Hume,  7  M.  &  a  693. 

.  MarrM  womaniakmm  mmsmim 
gfommds  eiOithd  io  cKsctor^e.— la 

against  linaband  and  wMe,  the  wjfe^  bcanpT  ^•ksa 
in  ezecutiaii,  miMed  to  the  oooEt  to  he  dis- 
charged, <m  affidav^  stating  that  alse  JiMd 
eeparuts  frmn  her  hnsband,  had  for  awcisl 
years  been  boarded,  Mged,  and  ckAftd  st  the 
eonpense  of  her  son,  was  notpossonnad  of  craa- 
titled  to  any  property  in  poaseanon,  isnainder 
or  reversion,  ana  had  no  means  c£  aatisfng, 
or  expectation  of  being  able  to  salufy,  & 
damages  or  costs. 

Aifidavit  was  made  in  answer,  cpgfiestiag 
generslly,  on  infonnation  and  bo&ef^  Aat  the 
wife  had  sepante  fonds,  sad  statii^  tfast  the 
son,  in  consideration  of  his  foflior's  giving  19 
to  him  a  certain  business,  had  eaveoBnted  to 
maintain  his  mother  during  hsr  life,  protided 
she  would  reside  ^with  him  and  aaaist  ham  in 
such  business ;  and  tibat  the  wife,  when  aixesl- 
ed,  was  residing  with  the  son  and  asaiatiBghni 
in  thebusiBess, 

HM  that,  under  these  drcumstaiioea,  it  lay 
on  the  wife  to  show  that  no  property  was  hem 
by  the  son  to  her  use;  an4  this  not  bei^g 
done,  ^bt  court  lefosed  to  discheiige  her  from 
custody.— FefTicsoB  v.  Cidytporf*,  6  ^  B.  269. 

Cases  cited  in  the  judgment:  ChA  t.  Zhaeoa^ 
6  B.  Moore,  1«8 ;  Hoad  v.  Ustthewt,  S  S>owU 
P.  C.  149. 

INT#|OJB» 

See  Stoppage  in  Transitu, 

INSURANCB. 

lAabiUiff  qf  wsdenoritersfor  losshgpenU^ 
sea  remoteig  misimgfrom  negligenee  m  hm^ 
the  vessel, — Whero  a  ship,  insured  against  the 
perils  of  the  sea,  was  injured  by  the  aegligeot 
loading  of  her  cargo  by  the  Batives  on  tfeooast 
of  Afinca,  and  in  oonaeaneoee  dbortly  after- 
wsrds  became  leaky,  ana,  bttng  pronouioed 
imseaworthy,  was  run  ashore  in  order  to  pie- 
vent  her  from  sinking,  and  to  aavv  tbe  eaq^ : 
Heid^  that  the  inauiers  were  liidile  for  a  cob> 
structive  total  loss,  the  immediate  cause  of  the 
loss  being  the  perils  of  the  sea,  although  the 
cause  of  tiie  unseaworthiness  was  the  n^^ 
gence  in  the  loading.— iZeebuis  v.  WUson,  stmt 
V.  Hi^,  14  M.  &  W.  476. 
Cases  eited  in  th«  jttdgsMBt :  Walkwv.  Mait- 

land,  5  B.&  Aid.  I7i  ;  Bishop  T.Peiiilnd.7 

B.&€.219;1H.&K.49. 

LAJXDLOaj)  AND  TSNASTT. 

Timber  for  rtyeiry.— IViiaiiij>eJyef.---Pbin- 
tiff  below  demised  land  by  isdeBtiirep  ^nefidmg 
all  thnber,  timber  trsea,  snd  other  tiess,  Ac 
boshes  and  thorvs,  eAer  tlum  smsk  hmtkmmi 


tk&ms  as  skmOihe  ntanmui  yfsrtke  wyer  ^ 
1^  fences  J  the  lessee  covenaoied  to  koap  the 
fonces  In  repair  during  the 
materials, 

TO1  ^        

thepranisss) 


Biices  m  repair  Anrmg  the  tann,  ndntf  al 
aateriak,  eze^  ikai  the  lesser  ahedd  nd 
ongh  wood  for  such  repairs,  if  gcowii^  up* 
he  premisss)  and  the  iMor^ovauHBitod^anBg 


rfiflirritfff?  I%arf  ^  Ctmi :  Cmfit^OommtmlMm, 


m 


Uie  texm  to  provide  the  letaee  snificicaiit  ^. 
^iber,  stakM  andbiuhee^  if  growing  on 
premises,  for  doing  sudi  repairs. 

Held,  dubUaute  PoUock,  C.  B.,  that  the  pro- 
vision as  to  Vuahes  and  thorns  necessary  for 
repairs  was  not  an  exception  out  of  the  ex- 
ception, but  that  all  trees,  hushes  and  thorns 
were  excepted  out  of  the  demise,  whether  part 
w  the  fences  or  not,  or  whether  necessary  for 
repairs  or  not ;  and  that,  on  die  trial  of  an  ac- 
toon  against  wrong  doers  for  cutting  some  of 
the  bushes  and  thorns,  a  direction  of  the  judge, 
tot,  if  Acy  were  cut  by  the  defendants,  3ie 
g«jntiff  was  entitled  to  a  verdict,  was  right, 
wiUioiit  prevtonshr  putting  any  question  to  the 
m^^iiedier  the  bushes,  &c.  were  part  of  the 
*»«,  or  were  necessary  for  repairs : — Semble, 
™t,  beforethe  leasee  could  take  any  of  the 
thorns,  &c.  for  repairs,  they  must  have  been 
a«V»d  for  that  purpoee  by  the  lessor.-- 
Jenney  v.  Brodt,  6,  Q.  B.  323. 

MALICIOUS   ARRBBT. 

Trespass  will  not  lie  against  a  plaintiff,  whot 
without  notice,  takes  a  defendant  in  execution 
for  a  debt  in  respect  of  which  the  latter  has 
been  dischaiKed  under  the  Irish  Insolveat  Aet 

But  if  the  p^wintiff  malicioasly  sue  0viX  the 
writ,  he  is  liable  to  an  action  ou  the  caae, 
Ewari  v.  Jmw,  ZD.Sch,  252. 

€iass  oked  m  tbe  jndgMot:  Tadtoa  r.  Fisbv, 
9  Don^  en  ;  Panons  t.  U«yd.  S  Wdto.  341 ; 
and  MM  Yeusly  t.  UMae,  2  i>.  &  L.  265. 


NUISANCE. 


VTWSB. 


See  Prescription, 

MODUS. 

BeeTUkes. 

MONST   HAD   AN»  RBCMVKD. 

Money  paid  to  the  sheriff  to  avert  a  threaten- 
ed sale. — ^A  /.  fa.  issued  against  B.  When 
the  oflScer  went  to  B/s  premises,  on  the  1 1th 
of  July,  to  execute  the  warrant,  he  foxmd  a  man 
in  posseflsicw  on  behalf  of  the  trustees,  under 
a  oeed  of  assigiunent  executed  by  B.  for  the 
benefit  of  his  creditors.  The  officer  thereupon 
retired  without  making  a  levy.  On  the  14th, 
a  JUit  issued  against  S.,  under  which  he  was 
fu&y  dedared  Dankmpt.  On  the  l6th  of  Au- 
gust, the  officer  again  entered,  and  made  an 
mTent«ry  of  the  g^Mds  on  the  preniees,  aaeert- 
ingtiiatiie  considered  himsdf  in  possession. 
On  the  2nd  of  Sqytember,  the  assignees  of  B. 
paid  lAie  eom  ckaned  by  the  writ,  m  order  to 
prevent  the  sheriiTfrom  proceeding  to  a  sale, 
which  he  threatened  to  do  :-< 

HM,  tiiat  the  assignees  were  entitled  to  re- 
c«f«r  back  the  money  so  paid,  in  an  actkm  for 
meney  had  and  leeeii^d  to  their  use;  and  that, 
if  ttscasssry,  it  must  be  astnoaed,  as  against 
the  slieriff,  dwt  he  was,  s<  ih/t  time,  m  posses- 
sam  «f  Hw  goods.  Vidpy  ▼.  Manley,  1  €.  B., 
5(K. 

Gases  eiled  in  the  j  udgmeot :  Fulbam  t.  Down,  6 
£tp.  N.  €•  P.  26,  II. ;  Saowdon  v.  Darts,  1 
Tsaat.  S99;  Ctrlsr  r.  Csrter,  5  Btog.  406. 


lAabiUtv  ofoumer  of  premises  for  nijury  eo- 
casioned  fy  acts  qf  a  omlder, — B^  the  owner 
and  occupier  of  premises  adjoinipg  the  hi£^ 
way,  employed  CCto  make  a  drain  therefinoaa 
to  communicate  with  the  common  sewer.  Ia 
the  performance  of  this  work,  Ae  workmm. 
employed  by  C.  placed  gravd  on  the  highway, 
in  consequence  of  which  A.,  in  driving  aloi^ 
the  roa^  susUdned  personal  injury.  Bofoso 
the  accident,  the  dangerous  positum  of  tho 
heap  was  pointed  out  to  £.,  who  pronuaed  to^ 
remove  it.  C.  had  the  sole  management  of  tho 
work,  and  employed  and  paid  D.  to  cart  awns 
part  of  the  rubbish,  at  a  certain  price  per  loaa» 
and  had  charged  A  in  his  bill  with  the  su 
paid : — Held,  that  J3.  was  liable  to  A.,  in 
Burgess  v.  Gray,  1  C  B.,  678. 
Cases  cited  ia  tlie  jadgnsnt :  Bosh  ▼. 

1  Bos.&  Pul.  4D4i  Quannsa  ▼•  Biii&stt.6 M* 

fie  W.  499. 

PARTNSBaBIT. 

LUUnUtfforw^rkdomewiihamewto  apart- 
nerahqf  stmeme  not  carried  imto  effect.— CetXam 
peraona  proposing  to  form  a  company,  appfied 
to  defenaant  to  beoome  president,  anid  penoit- 
ted  himsdf  to  be  pubhay  named  as  president 
of  such  intended  company.  The  company  was 
never  formed;  but  meetings  preliminary  to  tho 
formatioQ  of  it  were  held,  at  one  of  wmch  de- 
fendant presided. 

HM,  that  a  jury  miffht,  if  they  thoiu^h  fit* 
infer  d«t  defenaant  by  his  conduct  held  him- 
self out  as  oontractinff  for  work  to  he  done  m 
respect  of  such  prehmmary  proceedings,  though 
the  order  for  such  woik  or  khour  was  not  £- 
reedy  given  by  the  defendant.  And  that  do* 
fendant,  if  he  so  held  himself  out,  was  liablo 
for  the  work  peifonned.  hake  v.  Ar^U,  Dakc 
qf,  6  a  B.,  477. 

Case  cited  in  tbe  jadgmeat :  Wood  v.  Argyll, 
Dvko  of,  6  M.  Ic  G.  9f8. 

And  see  Promissory  Note,  2. 
PAS8AOS  MONEY. 

See  Frsiyht. 

1»AT»NT. 

1 .  Construction  of  specification.— A.  obtained  a 
patent  for  improvements  in  the  manufapture  of 
woollen  fabrics,  or  fabrics  of  which  wools,  ion, 
or  hairs,  are  the  principal  ingredient^  as  well 
as  for  the  machinery  used  therein.  In  the 
specification,  the  main  object  of  tiie  inventor 
was  stated  to  be  "  the  malang  of  cloiti  l^  felt^ 
ing  alone,  without  spinning  or  weaving;  end 
the  principal  feature  of  it  to  be,  the  "  obtaining 
a  long,  even,  and  uniform  bat  of  wool  or  other 
materials  of  any  required  lengih,  width,  or 
thickness,  suitable  to  he  made  iato  commercial 
ends  or  pieces  of  cloth.'*  The  apecificatioA. 
described^  the  mode  of  producing  doth  by 
fdting,  by  recriving  the  sliver  direirt  from  na 
carding-engine,  between  two  long  revolving 
mrons,  and  placing  it  in  successivo  folds,  until 
the  requirea  thickness  was  attaii^ed:  it  tl^m 
described  the  process  of  felting,  tnd  the  m|ip 
chinery  used  or  ihat  puipoac,  remmmendiiig 


ste 


Awa^fHoaiiXsfeiii^Caiu.'  Comh  ^^Qmmirhtm, 


>  and  water  ineombimtion  vAAk 


ilie  nse  of  soap 

jrollera,  in  preference  to  eddDiated  water,  ^ 
theretofore  used,  and  proceeded  at  foUowa.- — 
^  In  order  to  increase  the  lehnig  action,  it  is 
very  desirable  to  allow  the  f dtrng^-ToUsrs  to  act 
npon  the  cloth  in  as  many  duoctions  as  pos- 
mble.  By  the  redprocBting  motion  of  this 
machine,  we  have  seen  that  this  action  is  pro- 
duced, in  each  direction,  longitudinally;  and, 
in  order  to  do  this  in  other  directions,  the  doth 
is  taken  from  the  last  w»y1iiFi^j  and  placed  in 
the  entering  end  of  ano&er  similar  fdtin|^> 
machine;  but,  mstead  of  being  entered  as  be- 
fore, the  piece  is  first  passed  between  two  felt- 
ing-rollers,  T.,  one  of  which  is  shown  in  figure 
^,  and  which  are  placed  at  an  angle  with  the 
feeding  apron,  of  near  45  degrees.  These  two 
ipllere  have  a  vdocitv  of  from  three  to  four 
tones  that  of  the  feeding  apron,  upon  which 
the  cloth  is  thrown  in  regular  folds  as  it  enters, 
lyinff  at  nearly  the  same  angle  as  the  position 
of  the  rollers.  This  now  causes  the  action  to 
take  place  disf^onally  across  the  piece  of  doth, 
and,  after  having  passed  through  in  this  direc- 
tion, it  is  reversed,  and,  when  again  passed, 
tfre  action  is  nearly  at  right  angles  with  the 
last/'  The  specification  then  proceeded  to  de- 
scnbe  a  raismg-machine,  the  raidng-cylindm 
pf  which  are  placed  in  a  diagonal  position, 
''  one  acting  from  one  of  the  lists  towards  the 
other,  and  me  other  in  the  opposite  direction/' 
The  patentee  claimed  (amongst  other  things) 
me  appJicalion  of  the  compound  apron,  and 
tte  extended  sUver  itsdf,  as  described  in  the 
specification^  applied  to  forming  a  bat  by  suc- 
cessive folds  or  layers,  for  the  production  of 
long  or  commercial  ends  of  doth,  without 
ginning  or  weaving;  and  also  the  diagonal  or 
cross  felting,  as  before  described;  thediagonal 
position  of  the  raising-cylmders;  and  the  use 
of  soap  and  water,  in  combination  with  the 
rollers,  in  lieu  of  acidulated  water.  Prior  to 
the  date  of  the  patent  in  question,  B.  obtained 
a  patent  for  "  improvements  in  the  manufac- 
ture of  hosieiy,  shawls,  carpets,  rugs,  blankets, 
and  other  fabrics.*'  In  his  specSfication,  JB. 
described  a  mode  of  cross-fdting, — ^which  was 
stated  by  one  of  the  defendant's  witnesses  to 
Be  substantially  the  same  in  prindple  as  that 
described  by  ^^as  foUows :— "  "fhe  roUera, 
R.  are  made  to  traverse  the  semi-cylindere ; 
and,  aftev  passing  many  times  across  them,  so 
as  thoroujjhly  to  roll  the  bat  horisontally,  the 
roUers  should  be  lifted  up,  by  means  of  straps 
attached  to  thdr  ends,  and  by  suitable  machi- 
nery placed  above  the  same,  and  the  position  of 
the  roUere  should  then  be  shifted,  so  as  to 
make  them  travd  angularly;  firet,  several 
times  m  one  direction,  and  afterwards,  by 
Dcing  again  properly  shifted,  from  angle  to 
angle,  m  the  opposite  direction."  Both  soap 
and  water  hud  been  used  before  in  fdting,  and 
roUers  also,  but  not  in  combination:  HcW, 
mat  the  claims  in  the  specification  in  respect 
^.  the  formation  of  a  bat  by  the  extended 
mZ*  as  therdn  described,  the  raUing-ma- 

nnt  Lr^S^  ^^  "Sr^^^  ^^  cross-fdtingfwere 
not  too  largfi.    Held,  also,  that  the  claim  for 


theme^f  soap  and  w«ler  in  co^Nncdeft  «i& 
the  roBers,  ww  weU  founded.  -TIm  adbpdox 
by  an  inventor  of  ft  ■nggcation  in  tiie  eoone  <rf 
experiments,  «omethii^r  cakidaled  moona  tmSf 
to  carrf  his  concwCiofts  into  efltel,  doeo  not 
afiTect  the  vaMfity  of  the  patent.-  AOen  r.  Aasv 
sofi,  1  C.  B.  661. 
Csset  dted  ia  the  judgment :  NeilsoA  ▼.  Bit* 

ford«SM.&W.806;  1  Wehster'a F. C.  Ml; 

Miater  v.  Wells,  t  Welistsr's  P.  C.  159|  B^ok* 

ham  V.  Elsse,  t  Csr.  ft  P.558. 


2.  Woodfavement, — Preriout pmbGcimgr*'^ 
Where  an  mventiim  k.deeoibed  in  a  waA 
publidy  cireulated  in  England,  a  pvtf  who 
afterwards  takes  out  a  patent  for  i^  ss  not 
the  true  and  first  inventor,  whether  he  derives 
his  knowledge  frtmi  such  puUication  or  no<U 
Stead  V.  WUUams,  7  M.  &  G.  818. 

C«se  cited  in  the  jadgment :  Carpenter  r«  Smith, 
1  Webst.  Pat.  Cases,  718, 7  J  9. 

PBSSCSIPTION. 

Htnes. — In  an  action  on  the  case  far  warkr 
ing  mines  under  ground  near  to  the  pbmtaflPa 
bouse,  so  that  the  house  was  injorea  and  in 
danger  of  falling  for  want  of  pvoper  mipiJUf^' 
the  defendant  claimed,  as  lesaee  of  tbn  maaor 
in  which  the  house  was  aitoate,  and  of  fStm 
mines  therein,  a  prescriptive  right  to  wck  ^m 
mines  under  any  houses,  pared  of  ths  i 
paving  to  the  occnpiea  ot  tiw  anrfiace  at 
able  compensation  for  the  use  of  ike  \  _ 
but  without  making  compensation  on  anf  other 
account,  and  iusti£d  under  that  righL 

Held,  1.  That  such  preecription  was  ba4t  as 
being  unreasonable. 

2.  That  such  a  right  could  not  exist  by  coa- 
tom. 

3.  That  the  right»  if  maintainable  st  all, 
mi^ht  have  been  daimed  dther  under  m  pi^^ 
scription  or  custom.  HiUan  v.  Earl  QrmmoiOe, 
1  D.  &  M.  614. 

Cases  eited  in  the  Judgment :  BioadbeDt  ▼.  Waics, 
Willes,  360;  S  Str.  1SS5;  White  t.  Savea, 
Palm.  S 11 ;  Bsteson  y.  Gnene,  5  T.  R*  4111 
Ariett  T.  Ellis,  7  B.  &  C.  546,  S.  C.  9  P«  Ik  R. 
897  ;  Folksrd  f.  Hemmett,  S  T.  R.  417,  a.  (a.} 

PROMISSORY  MOTB. 

1.  Contideration, — To  an  action  against  the 
maker  of  a  premissory  note  payable  three 
months  after  date,  tiie  defendant  pleaded  that 
the  promissory  note  was  made  and  defivered 
by  him  to  the  plaintiff  for  and  on  account  of  a 
judgment  debt  recovered  by  the  plaintiffV^min^ 
him,  and  that,  except  as  sforesaid,  tha«  new 
was  any  consideration  or  value  for  the  w*^v(»y 
or  delivery  of  the  said  note  to  the  plainCiif: 
Held,  that  the  plea  was  bad,  inasmudi  as  it 
showed  there  was  an  existing  debt  on  *€il^ih| 
of  which  the  note  was  ma£;  and  the  ipviiig 
of  the  note  was  evidence  of  an  a|rreencnt  Vy 
the  pldntiff  to  suspend  his  remedy  upon  flhs 
judgment,  which  was  a  sufficient  consiunttiasi 
for  the  note.  Baker  v.  WaXker,  14  M.  &  W, 
465. 
Cases  cited  in  the  jadgment :  PopplMrall  r.  Wi|. 

son,  1  Strt.  «64 ;  Serie  y.  Watenra^,  4  H*lt 

W,9. 


imi^fiiniDige$i^4km$:  Caitrtt  qf  Commm  Ltm, 
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S«  Pn-lMrf.— Smrale  iMUMy;— lit 
J.  a,  R.  M^  J.  P.,  &  T,  S^  €arT>ia^  on  bun- 
Ji08«  M  bankors^  a  promisiorT  nota  in  the  folr 
lowing  fenn  was  signed  bv  R*  M. : — '*  I  into* 
miiie  to  pay  tho  bearer,  on  cwnand*  five  poiuidt, 
vnlne  recemd."-*''  For  J.  C,  lU  M.,  J.  P.«  & 
T.  S/'— '<  R.  M. :"  Held,  that  the  holder  of 
this  note  had  not  a  separate  right  of  action 
against  the  party  so  signing,  but  that  the  firm 
vrere  liable.  Bieklgf,  «r  parte,  in  re  Clarke, 
14  M.  &  W.  469.  See  HaUr.  SmUh,  1  B.  & 
Cr.  ^7;  2  D.  &  R.  504,  overruled. 

navsRSiON* 

SeeSeteppeL 

^nXWARD   FOR  APPRBBXNSION  OF  FBLON. 

Actum  for.-'h  hand-bill  relating  to  a  stolen 
parcel  offered  a  reward  of  lOOl.  to  whoever 
should  give  such  information  as  should  lead  to 
the  euiy  apprehension  of  the  guilty  parties :'' 
HM,  that  the  information  must  be  ^ven,  not 
in  mere  conversation,  but  with  a  view  to  its 
being  acted  on,  either  to  the  person  offering 
die  reward,  or  to  his  agent,  or  to  some  person 
fanving  anthoritv  by  law  to  apprehend  the  cri- 
nnnal.  And  wnen  the  communication  was 
firat  made  by  the  plaintiff  to  C.  in  conversa* 
tion,  bvt  the  infonnation  was  aflerwards  com- 
nwinifated  to  a  constable  jointly  by  the  plaintiff 
and  C,  it  was  held  that  they  ought  to  have 
joined  in  the  action.  JLocMort  v.  Barward, 
14  M.  ft  W.  674. 

Csse  cited  ia  tb*  judgment :  Lsneaster  ▼•  Walsh 
4  B.&  Ad.  6«1 ;  1  N.  A  M.418. 

8ALB. 

See  Contract  of  Sale:  Estoppel. 

SHBBIFF. 

.  1«  Omunon  to  arrett^r^Aetiem  wkere  no 
peeamiary  damagc-^U  the  sheriff,  having  a 
wnit  of  execution  delivered  to  him,  unneces- 
earily  delay  puttinff  it  in  force,  an  action  on  the 
caee  lies  against  bun  at  the  suit  of  the  ezecu* 
tkm  creditor,  though  no  actual  pecuniary  da- 
mage  has  arisen  from  the  default. 

llie  measure  of  damages  for  such  default  is 
not  necessarily  the  whole  debt,  but  such  a  sum 
as  the  jury  think  equivalent  to  the  real  loss. 

If  there  be  no  actual  loss,  stiU,  in  the  case  of 
finaJ  process,  the  phdntiff  must  have  nominal 


It  Is  sujSScient,  in  8uch  action,  if  the  iury 
find  that  the  sheriff  could  have  executed  the 
process^  and  .omitted  doing  so ;  it  need  not  be 
expressly  found  that  he  ought  to  have  execut- 
ed it.    aiftony.  Hooper,  6  Q.  B.  468. 

Cases  cited  ia  the  judgment :  Williams  t.  Mos* 

iJ^,4U.&,yf.  145  ;  Manelti  v.  WilUwnS,  1 

B.&  A4.  415;  Planch  ▼.  Anderson,  5  T.  R. 

57. 

'  a.  Liability  for  .erroneous  representation.'— 

Caae  by  the  plaintiffs  as  sheiiff^  of  Middlesex, 

ag^nsiihe  defendants  as  attorneys  of  one  Power, 

foir<  falsely  rspres^ting  to  the  plaintiffs  that 

cme  /.  n.,  who  was  then  in  their  custody  as 

sheiriff^  and  .entitle4,to^  discharge,  was  an- 

ofij^^J.  ir^^a^astwhom  tbei  detenda^ts,  as 

attorneys  for  the  said  Power,  had  sued  out  a 


writ  of  eo. ««.,  and  delifered  fht  same  to  the 
plaintiffs,  bv  reason  whereof  the  plaintiffs 
wrongfully  qetained  Uie  firtUmentioned  /•  W,, 
and  were  afkenrards  obliged  to  pay  10/.,  and  the 
coats  of  an  action  commenced  fjpinet  them  by 
him  for  the  unlawful  detainer.  The  declaration^ 
after  stating  Uie  delivery  of  the  writ  to  the 
plaintiffs,  and  that  the  /•  W.  then  in  thrir  cue-^ 
tody  was  not  the  eame^  person  as  the  /.  9F1 
mentioned  in  the  writ,  ana  that  he  was  entitled 
to  Ins  discham,  went  on  to  aver  that  the  de- 
fendants, well  knowing  the  nremisei^  and  for 
the  purpose  of  preventinff  the  plaintiffs  from 
discharging  the  aud  /•  Wlt  made  the  ftlse  re- 
presentatioii. 

Held,  (on  error  in  the  Exchequer  Chamber, 
rsversing  the  judgment  of  the  Court  of  Queen'a 
Bench,)  that  a  plea  alleging  that  defendants 
had  reasonable  and  promible  cause  to  believe 
and  did  believe  their  representation  to  be  true;, 
was  an  answer  to  the  action.  CoUmsv.  Evana, 
1  D.  &  M.  669. 

Cases  cited  in  the  jodgment :  Parley  v.  Free*' 
msQ,5T.  R.51;  Usyonftr.  Creasy,  f  Esst, 
9S  i  Humphreys  v.  PrsU,  5  Blight,  N.  S.  154. 

3.  Liability  for  erroneous  arrest.-^Held,  in 
the  Exchequer  Chamber,  (reserving  the  judg- 
ment of  the  Queen's  Benieh  0  No  action  lies 
against  the  sheriff  or  his  officer  for  arresting 
a  person  attending  court  as  a  witness,  althouffb 
it  be  all^d  that  the  defendants  knew  that  he 
was  privileged,  and  arrested  him  maliciously. 
And  for  maliciously  detaining  him  after  the 
court  had  ordered  his  discharge,  and  the  d9» 
fendants  had  notice  thereof,  quare,  if  any  ac- 
tion lies,  but,  at  all  events,  if  any,  it  would  be 
trespass,  and  not  case.  Magnay  v.  Burt  1  D* 
k  M.  652. 

Cases  cited  by  the  conrt:  Cameron  r.  Lightfoot, 
8  W.  Bl.  1190 ;  Tarlton  v.  Fisher  and  othexs» 
8  Doug.  £71 ;  Anon.  11  Mod.  79. 

And  see  Money  had  and  reeeived^ 

0PECXFXOATION. 

See  Patent,!. 

STOPPAGE   IN  TRANSITU. 

Delivery  qf  goods,  when  complete, — Bill  of 
lading, — Invoice. — B.  sold  to  A.  wheat,  the 
price  to  be  paid  by  banker's  draft  on  London 
at  two  months,  to  be  remitted  on  receipt  of  in- 
voice and  bill  of  lading,  which  B.  shipped  by 
order  of  A.,  to  be  carried  to  M.for  the  amount 
and  at  the  risk  of  A.,  there  to  be  delivered  to  A.  2 
B,  delivered  the  wheat  to  the  roaster  of  the 
vessel,  who  took  possession  thereof;  the  mas- 
ter signed  a  bill  of  lading  to  deliver  the  wheat 
to  Uie  order  of  B.3  who  indorsed  such  bill  of 
lading  to  A.,  and  made  an  invoice,  and  sent  the 
invoice  and  bill  of  lading  to  A.  in  a  letter,  re- 
quirinflr  A0  to  remit  in  course,  which  letter, 
with  ue  invoice  and  bill  of  lading,  were  re- 
ceived byil.  A.  having  received  the  bill  of 
lading  and  invMce,  and  having  failed  to  remit: 
the  banker's  dndt,  B.  assun»sd  to  revpke  and 
reectud  ^e  sale,  and  caused  the  wheat  to  ba 
stopped  ce  its^pauaae  to  A.,  &c. 

UM,  tevening  the  judgment  of  tii^  Court  o£ 


5H 


Awlyiiwif  giyegf  pfCoM :  Courts  ^ffCmmm  Len^. 


Coiniium  Pleas,  that  by  the  ddmry  of  the 
wheat  to  the  master  of  the  ressel  for  the  accoont 
and  at  die  risk  of  A,,  md  the  transmienon  of 
the  indorsed  bill  of  bidinj^,  B.  had  so  parted 
tijth  the  pwpwty  and  right  of  possession,  as 
not  to  be  enti&ed  to  intenupt  t»e  ddirery . — 
WUmtkwni  y.  Bow^,  7  M.  &  6.  882. 
Case  cited  ia  tb»  judgment :  Clement  r.  Lewis 
5  Bro.  &  B.  S9r ;  7  J.  B.  Bf oore,  iOO. 

TIMBBB. 

See  Landlord  and  Tenant. 

TITHfBS. 

Modus,  validity  of. — A  modus,  that  in  lien 
of  tithes  arinni^  oat  of  hmds  in  the  occnpation 
of  any  person  not  inhabiting  within  the  parish, 
tiieie  should  be  a  customary  payment  of  Is, 
per  acre,  and  where  the  knds  are  in  the  occu- 
pation of  a  person  inhabiting  within  the  parish. 


court  would  take  notice  tiiat  seyend  of  the  ai- 
tides  enumerated  in  the  dedaratum  could  not 
possibly  be  bessts  of  the  ploiq^h  or  wwpl^iiwiit< 
of  husDsndry;  and  that  the  repficatton  wb 
dwrefore  ill.'— Hmes  r.  Aston,  3l>.  &  L.,  188. 
2.  IHghi  to  Htic^eeds.—By  mxrriaffe  seCde- 
ment,  lands  were  settled  on  die  husband  for 
fife,  with  a  joint  power  of  appointment  in  the 
husband  and  wife.  They  mortgaged  the  land, 
with  all  title-deeds,  to  ^.  for  a  tenn,  and  de- 
liyered  the  deeds  to  him.  M.  D,  paid  off  the 
mortgage,  and  took  an  assignment  of  the  pre- 
mises from  A.,  the  first  mortgagee,  bat  withoat 
mention  of  title-deeds,  and  M.  D.  noirer  de- 
manded them.  A.  afterwards  gave  op  the 
deeds  to  the  husband,  and  he  deposited  them 
with  the  defendaaf  s  solidton,  as  oolalanl 
security  for  mortgage  money  wludi  lie  owed 
their  client.  Afterwards,  the  fansbemd  sad 
wife  mortgaged  the  settled  lands  in  fee,  sabject 
there  should  be  a  like  payment  of  6d,  per  acre, '  to  the  term,  without  mention  of  titto-deedi ; 


is  good. — Bridgetcater,  Mayor,  8fc,  v.  Men,  14 
M..  c»  W.,  393* 
Case  cited  in  the  Judgment :  Chapman  v.  BUbop. 
of  Lincoln,  2  Eagle  &  Y.,  Tithe  Ca«  11  ;  2  P. 
Wms.  565, 


ne 


TITLB   DBBD9. 

See  Troner,  2. 

TBANSFBR   OP   DBBTB. 

The  plaintiff,  a  merchant  at  Sunderland, 
haying  giyen  an  order  to  B,  and  Co.,  at  Dant- 
«ic,  for  a  cargo  of  wheat,  wrote  to  request  that 
B.  and  Co.  would  hold  it  at  the  disposal  of  the 
defendants,  merchants  of  Liyerpool,  who  would 
lodge  the  necessary  credits  for  the  remaining 
balance,  and  communicate  to  the  defendants. 
A  few  days  afterwards,  and  before  the  wheat 
was  shipped  from  Dantzic,  the  plaintiff  wrote 

to  the  defendants  as  follows:— "We  request '";„* ;3;i ^^11"" J 
you  will  account  to  Mr.  J.  S.  of  Newcastle  for  !  ^^'^^  ttiemortgageo 
the  proceeds  of  the  wheat  we  haye  consigned 
to  you,  lying  at  Dantzic,  in  Messrs.  B.'s  posses- 
sion, which  we  wrote  about  to  you  a  few  days 
ago."  The  defendants  assented  to  this  order, 
and  informed  S.  (who  was  largely  indebted  to 
them)  that  they  held  the  wheat  to  his  account ; 
^d  on  its  arrival,  they  rendered  accounts  of 
the  sale  of  it  to  5.,  and  placed  the  balance  of 
the  proceeds  to  the  credit  of  his  account  with 
them :— He&t  that  the  plaintiff's  order  to  ac- 
count to  S,  was  an  order  transferring  the  pro- 
ceeds to  him,  and  not  a  mere  order  to  pay  mm, 
and  was  not  revocable  after  the  defendants  had 
acted  upon  M.^DicHnson  v.  Marrow,  14  M.& 
W.,  713. 


See  Waste. 


T&BB8. 


TBOVBB. 

^l^*^99'--JndU!idlnot%ee,'^Implements  of 
Imnamdrv* — Troyer  for  hay,  com,  carts,  horses, 
.  *  ?  tebles,  carpets,  chairs,  &c.  Pka  justify- 
mgthe taking  of  the  goods  under  a  distrras 
wwjrt,  Eeplication,  that  the  goods  were 
u^  ,  ,  plough  and  implements  of  bus- 
g^f^tfff  that  there  was  ottier  available  dis- 
■"■•  •    "••*  «»  spsdal  demurrer,  that  the 


and  they  executed  the  power  of 
by  ffiying  a  like  power  to  the  wife  \ 
husband  died,  and  tiie  wife  appointed  to  bv- 
sdf  in  fee.  She  then  oflfered  MmmAmwMt  to  pay 
the  debt  due  from  her  kte  hatband  to  ttew 
dien^  on  recdving  back  the  titli  d>idi,  da- 
nying,  however,  that  she  was  IkLble  for  audi 
payment;  but  the  defendants  reftasedtD  deliver 
them  unless  they  were  paid  also  tfaeir  own 
chai)ges  for  business  done  for  diair  cbont  in 
respect  of  the  mortgage  to  him. 

In  trover  by  the  unfe  against  al«i*t^A—»  {^i- 
the  deeds,  HM 

1 .  That  the  delivery  of  the  deeds  by  A.  to  the 
husband  was  a  rightful  delivery,  and  cmBcd 
to  the  benefit  of  the  husband  and  wife  during 
their  joint  lives,  and  afterwards  of  die  wife  «« 
appomted  under  the  power. 

2.  That  the  wife  was  entided  to  hold  m 
in  fee,  having  an  ialareat 

in  them  in  reepectof  her  equity  m  redaaqptioo, 
no  mention  being  made  of  them  in  the  eoa- 
veyance  in  fee,  aiul  the  deed  never  having  booi 
handed  over  to  the  mortgagee  in  fee. 

3.  That,  even  if  this  were  not  so,  tfao  de- 
fendants could  not  set  up  the  right  of  the  mort- 
gagee in  fee. 

4.  That  this  action  viill  lay  against  tlm  de- 
fendants, though  they  held  the  deeds  only  w 
solicitors. 

5.  That  the  demand,  accompanied  by  an 
offer  to  pa^,  was  sufficient,  dioi^    ' 
the  same  tmie  denied  her  liability. 

6.  That  the  refusal  to  give  mp  the 
except  on  conditbn,  which  defenoants  bad  na 
right  to  impose,  that  their  charge  in  reject  of 
business  done  fer  their  own  cttsnt  tihooid  be 
paid,  was  evidence  of  a  convwsiott.  Dmeie*  v. 
Vernon,  6  Q.  B.  443. 

Ctses  cited  in  the  jadgment:  Yea  r.  RaUL  t  T. 
B.708  ;  WisMnaar.  Wesdsnd,  t  Y.ft  J.ltT; 
Perkias  v.  Ssntk,  l  WiUa.  328;  CammA  y. 
Wbito,!  N.  Ca.  414;  aaa  WaMald^«9ew. 
ben,  6  Q.  B*  t76. 

WAOTB. 
CuaiMg  down  willow  A-e».— Letaee  for  jen 
catting  down  wUhws,  and  leavmg  th«  ioA 


St^pmor  Omii :  €tm^  (f  Re9im'-^Cktmeerf  €tnm  Iiiii9^ 


or  butts,  from  which  they  vnll  shoot  afresh,  is 

not  waste,  unless  they  are  a  shelter  to  the 

house,  or  a  support  to  the  bank  of  a  stream 

agalDst  ^e  water.    Fhittij^  y.  Smithy  14  )kf .  & 

W.  689. 

Cases  cited  in  the  judgment:  Lord  Darcy  ▼. 

Askwith,  Hob.  254 ;  Barrett  r.  Barrett,  Het- 

ley,35. 


RECJBNT   DECISIONS  tS  THE  SUPE- 
RIOR  COURTS. 

REFOBTBD    BT    BARRISTX&S    OF    THB    SBIHUUX 
COURTS. 

Cmirt  of  IGUbielis. 

£»  pmi9  Pmpm,  m  re  Miskiu,    July  22. 

bankrupt's  fiat  against  himself. 

A  debtor  omened  hU  property  for  the  benefit 
of  kU  ereduors.  ^UfseauetUly,  (md  when 
there  was  not  any  creditor,  of  suficient 
amount f  who  could  iseue  a  fiat,  the  aebtor, 
under  §  41  of  the  7  ^  S  Vict.  c.  96,  swsd 
out  a  fiat  against  himself. 

Held,  that  the  assignment  was  valid  notwith- 
standing  the  fiat,. 

Whether  k  would  hose  been  so,  had  there  ar- 
isted  any  creditor  competent  to  issue  the 

fiat,  OUiBBB  ? . 

This  was  the  petition  of  trustees  under  a 
deed  which  had  oeen  executed  by  the  bank, 
nipt,  in  favour  of  his  creditors,  six  months 
prior  to  the  issuing  of  a  fiat  against  himself,  at 
his  own  instance,  under  7  &  8  Vict,  c  96. 
The  object  of  the  petition  was  to  obtain  a  de- 
claration of  court  m  favour  of  the  validity  of 
the  deed,  the  petitioners  expressing  their  wil. 
lingness  to  act  in  accordance  with  the  direc< 
tion  of  the  court. 

Chandless,  for  the  petitioners.  When  the 
fiat  issued  upon  the  bankrupt's  own  declara-l 
tion  of  insohreney,  it  could  have  no  relation  to 
any  prior  act  of  bankruptcy.  If  any  creditor 
assented  to  the  deed,  it  was  not  an  act  of  bank- 
ruptcy as  against  him.  There  is  no  reason  for 
holding  that  the  bankruptcy  should  defeat  the 
prior  assignment.  {Tosse  v.  Boclim,  7  B.  &  C. 
lOl.     Burbridge  v.  Watson,  4  Car.  &  P.  170. 

Swanstnn  for  the  assignees.  The  title  of  the 
assignees  relates  back  to  the  date  of  the  deed 
of  assignment,  which  was,  of  itself,  an  act  of 
bankruptcy.  Simpson  v.  Sihes,  6M.  &S.295. 
Taj^l>enden  v.  Burgess,  4  East,  230. 

Sir  J.  Knight  Bruce,  C.  J.— My  impression 
is,  that  it  is  not  necessary  to  give  any  opinion, 
and  I  abstain  wholly  from  giving  any,  how  this 
matter  woidd  have  stood,  if,  when  this  fiat 
issued,  tiwre  had  been  a  cre(fitor,  or  any  num- 
ber of  credhorSy  capable  of  issuing  a  fiat, 
founded  upon  this  bankruptcy.  I  leave  that 
point  undecided.  But,  I  am  of  opinion,  that 
as,  when  this  ftat  issued,  there  was  not  any 
creditor,  nor  any  number  of  creditors,  who 
could  hove  issued  a  fiat,  ibanded  upon  this 
dMd,  as  an  act  of  bankniptcy,  I  must  nold  this 
deed  good  as  against  the  fiat,  although  issued 


by  the  bankrupt.  If  the  assigaees  woold  Hke 
to  bring  an  action  to  try  the  question,  I  will 
not  preclude  thenu  If  they  do  not  wish  to  heM 
that  opportunity,  then  I  must  csH  upon  theni 
to  refund.  If  they  think  they  oan  maint^ff^ 
an  action  for  any  of  the  sums»  I  will  put  the 
parties  in  a  position,  by  admissions,  to  trjr  it. , 

Swanstom  said  the  assignsss  had  no  wish  to 
try  an  action. 

CAt^  jHd^.— Then  I  declare  the  deed  valid 
without  any  question  sr  prsindice,  as  to  the 
effect  of  it.  Each  of  the  parties  must  beav 
their  own  costs,  but,  if  the  estate  does  not 
realize  sufiicient  to  pay  the'  assignees'  costs, 
they  must  be  paid  out  of  the  trust  fund. 


CHANCERY  CAUSE  UST. 
iDltastsr  of  m  VMU. 

Michaelmas  Term,  1846. 
FIRST  DAY  OF  T£RM.—Motions. 


(judgments  reterved,) 
Earl  Nelson  v.  Lord  Bridport,  exoos, 
Uulkas'v.  Beauelerk,  cause. 
Lancaster  v,  Evors,  Same  v.  Morley,  cause.         ) 
Foirdyoe  v.  Bridges,  cause. 
Aicks  V,  AWanley,  pUa. 
Harris  v.  FarweU,  osa  point  only. 

PLKAS   AND   DEMURRERS. 

Statidover,  Dean  of  Ely  v.  Gayford,  six  pleas. 
Horaley  v,  Martin,  dem. 

CAUSES. 

Last  cause  day,  Walton  v.  Potter. 

Fir$t  cause  day,  A.  J.  B.  Hope  v,  Hope. 
Do,  A.  J.  Hope  V,  Same. 

Do,  H*  J.  Hope  i; .  Same . 

S.  0,  to  file  suppl,  bill,  Hele  v,  Bexley,  Same  v. 
Same,  ezons.  of  cFefendant  Donovan. 

Part  heard,  Aagannd  v.  Parry. 

Part  heard,  liodgkinsgn  v.  Cooper,,  and  exoos. 

Part  heard.  Churchman  v.  Capon,  fur.  dirs.  and 
costs. 

Barnes  v,  Hastings. 

Hargrare  v,  Hai^rave. 

Clark  V.  Chuck. 

Bagahaw  v,  Parker,  Same  v.  Same. 

1st  Cause  day,  Smurfitt  v,  Bigge. 

Hamilton  v.  Samle,  Samler  v.  Hamilton. 

Howard  v,  Howardr. 

Gustand  v.  Richards. 

Carpraael  v.  Powia. 

Rejnell  v,  ReyneU,  Some  v.  Boom,  fuc  din.  sad 
costs. 

Filbey  v,  Filbey. 

Perry  v.  Meddowcroft^  Same  v,  Lester,  Meddow- 
eroft  V,  Meddowcroft,  Lester  v.  Few,  Meddoweroft 
V.  Few,  Same  v.  Leater,  Perry  v.  Triston,  Same  v« 
Hagrenin,  Seme  v.  Steele,  ezons.  and  pefeiUons. 

Robinson  v.  Wall,  Same  o.  Whittle. 

Knights  V.  Slantoa. 

Attorney-General  v.  Magdalen  College,  Oxibid* 

Teiatle  v.  King's  College. 

AAlemej^eoeral  v.  Iiudlow. 

Heptaisoii  V.  HUis^  Seme  e«  Kayvfttt,  rar.  snv* 
andeoalib 

Octiey  «k  Gray. 

Allfrey  e.  AUfrejs. 

Same  v*  Same. 


M8 


CkoMir^Siiiingi^-CmmBmL^SUihi^ 


Willis  9.  DongUfl. 
Baker  v.  Gibsoa, 


V.  Peaxaooy  ivr.  din.  and 


OMelj  «•  AnitraUier,  •zoni.  5  Mtf»  and  for.  din. 
flod  coats. 

CnUha  v.  Cheese,  for.  din.  and  ooats. 

Hubbard  o.  Young,  Vnwrj  «.  DsTies,  Same  v. 
Prewiy,  for.  dirs^  and  costs  and  petition. 

Stntford  v.  Retson,  fur  din.  and  eosts. 

8.  O.  topnimt  petitim,  ihart.  Woods  v.  Wood. 

To  prcMnlpsdtion,  Stonrton  t.  Jemingban. 

Kendall  v.  Gnnger,  SasM  v.  Same*  Same  v.  Car- 
.  htfWt  for.  din.  and  ooats. 

KSWCAV8SS» 

Thompson  o.  Clive. 

Havbittle  v.  Parker,  Same  v.  Merchant. 

Pole  «.  Wakenuuu 

Hflls  V.  Nash. 

Elderton  v.  Loclc. 

Attomey-Genenl «.  ChozbhilL 

William  v,  Griffiths. 

Counsel  ©.  Ward,  Perring  v.  Same. 

Poole^  V,  Maioribanks,  Same  v.  Walbxook. 

Hadeley  v.  Harborne. 

I«nnd  V.  NoTille. 

Richardson  v.  Hastings. 

Wbeatley  r.  Wheatley. 

Kilner  v«  Leech,  Same  v.  Day,  fur.  dirs.  and 


Tnmer  v.  Hudson,  Same  v.  Same,  Same  v.  Scott, 
ime  V.  Greatwiek,  fur.  dira.  and  costs. 
Gardler  v.  Gardler,  for.  dirs.  and  costs. 
Pattison  v.  Hawkesworth. 
tst  Caim  day.  Brown  v.  Home,  pro  confesso. 
Oossens  v.  Green. 


CHANCEilY  SITTINGS. 
Mickadmas  Term,  1846. 


Honday 
Tuesday  • 
Wednesday 
Thursday  . 
Friday  •  • 
Satoraay  . 
Monday  • 
Tuesday  . 
Wednesday 
Thursday    • 

Priday  .  • 
Saturday  • 
Honday  . 
Tuesday  • 
Wednesday 

Thursday  • 

Friday  .  $ 
Saturday  • 
Monday  • 
Tueaday  • 
Wednesday 

Short  Causes,  Consent  Causes,  and  Consent  Pe- 
titions, erery  Saturday  at  the  aitting  of  the  court. 

Noticx.— Conaent  Petitions  must  be  presented, 
andeoptes  left  with  the  secretary,  on  or  before  the 
Tbunoav  preceding  the  Saturday  on  whkih  it  is 
intended  they  should  be  heard. 


i»af  ter  of  tit  IftoTlf . 

AT   WBBTlliMSTSR. 

Nor.  f    Motiona. 

•    •    3    Petitions— unopposed  fint. 

•    .    6 
.    .    6 

Pleas,   Demurren,  Causes, 

•    .    7 

.    Further    Directions,  and 

.    .    9 

Exceptions. 

.    .  10 

.    .  11  j 

.    •  ISI    Motions. 

:     IS 

.  14 

Pleasy  Demurren,  Causes, 

.    •  16 

•     Further  Directions,  and 

.     .  17 

Exceptions. 

.     .18j 

•    .  19    Motions. 

,    .  20    Pleae,  Demnrrera,  £zcep- 

.    •  21        tions.  Causes,  and  Fur. 

.    .  S3        Dirs. 

.    .  24    Petitions— unopposed  fint. 

.    .  25 

COMMON  LAW  srmNGS. 

&  mtd  tfter  MUAadmtu  Term,  1S46. 
MinnLBfKx. 

Ist  Sitting— Tuesday  » ^<Jf^*  3 

And  two  following  daya  at  Eterstt  o'clock. 

2nd  Sitting,  Friday Nor.  6 

And  aubsequent  daya  at  EloTea  o'doek. 

3rd  Sitting,  Monday Nor.  93 

At  i  paat  Nine  o'clock  pr<elsely,for  OnAafcmdwl 
Causes  only. 

A  list  of  such  nmaneU  as  appear  fit  to  be  trMd 
in  Term  will  be  printed  immediately,  but  on  the 
■tatement  of  either  aide  that  acaose  is  too  long  to  bo 
tried  in  Term,  it  wfll  be  withdnwn  from  SMh  UiC, 
proTided  the  other  side  have  two  daya*  nodce  of  the 
application  at  the  Manhal'a  topootpono,  and  do  not 
oppoae  the  application  on  good  grounds— the  usual 
number  of  completed  and  new  caoses  will  be  put 
into  the  list  day  by  day  in  their  vsual  orde& 

Sittings  after  Term,  Thursday     .     .    .  Xor.  26 

LOMDOir. 

In  Term, 
Tuesday  (At  Tan)     .    .    .    .    w    .     .    Nor.  24 
For  Undefended  Causes  snd  mieb  as  the  Judge 
considen  fit  to  be  taken  • 

After  Tsrm. 
Friday      .•••••.•••    Not.  27 
(To  adjourn.) 


THE  EDITOR'S  LETTER  BOX. 


A.  B.  inquires  of  our  dection  renden  whe- 
ther it  is  now  requisite  to  pay  the  Is.  on  deli- 
verinff  notice  to  the  overseer  of  n  daim  to  Tote» 
and,  if  not,  by  what  act  it  Iiaa  been  repeated. 

G.  J.  asks  whether  by  anv  recent  enacCizieat 
the  decrees  of  the  (Joort  ot  Chancery  can  be 
enforced  in  personam  against  a  party  residing 
in  the  Isle  of  Man  or  in  the  Channd  Islands  I 

The  point  relating  to  the  case  e^  parte 
Reynolds  shall  be  inouired  ii^. 

The  queries  of  V.  L  on  the  gist  section  of 
the  Small  Debts  Act  shall  be  conadered. 

Reference  was  made  in  our  last  No.  p.  5il> 
to  the  95th  instead  of  the  9  Ist  section  of  the 
Small  Debts  Act,  but  the  section  itself  was  cor- 
rectly given  in  page  523. 

Information  tor  the  Legal  Almanac,  Remem- 
brancer and  Diary  for  1847  should  be  sent 
soon. 

The  point  raised  by  "  Vindex  "  is  impoitaBt 
and  shall  be  noticed  in  our  next  Number. 

We  cannot  undertake  the  responsibility  of 
advisinffT.  T. — ^he  should  consult  his  counsel. 

Thebramatic  Work  with  which  we  have 
been  favoured  b^  a  member  of  the  profession, 
shall  be  noticed  if  practicable. 

T.  J.  is  referred  with  regard  to  Contracts  on 
Sundays  to  29  Car.  2,  c.  7>  and  the  foUowinic 
cases: — Drury  r.  Defontedme,  1  Taunt.  131 ; 
Benslev  v.  Bigwld,  5  B.  &  A. ;  Rex  v.  Fowler, 
5  T.  R.  449 ;  Smith  v.  Sparrow,  4  Bing.  S4  ; 
2  Car.  &  P.  544. 


IRht  UtQul  0hwv\^tv. 


SATURDAY,  OCTOBER  17,  1846. 


■■   ■"**  Qaod  magis  ad  Kot 
Pertinet,  et  neadre  malam  est,  agitamiiB.' 


HORAT, 


PRINCIPLES  OF  THE  NEW  SMALL 
DEBTS  ACT. 


We  cannot  presume  to  anticipate  in 
what  spirit  the  judges  of  the  common  law 
courts  will  undertake  the  onerous  duty, 
imposed  on  them  by  the  78  th  section  of 
the  late  statute,  in  framing  rules  and  forms 
for  regulating  the  practice  and  proceedings 
in  the  new  courts.  It  is  difficult  to  sup- 
pose, however,  that  those  learned  person- 
ages should  regard  as  the  labour  of  love  a 
task  which  renders  them  instrumental  in 
carrying  out  a  system  so  decidedly  at  va- 
riance in  its  principles  and  details  with 
that  which  they  have  themselves  been  ad- 
ministering during  the  whole  of  their  ju- 
dicial lives,  and  are  to  continue  to  ad- 
minister as  judges  of  the  superior  courts 
at  Westminster.  It  requires  considerable 
elasticity  of  mind,  and  no  ordinary  powers 
of  adaptation,  to  frame  a  code  of  practice 
for  courts  established  on  the  supposition 
that  different  and  antagonistic  principles 
are  conducive  to  the  ends  of  justice  when 
the  subject  matter  in  dispute  is  under  20/., 
or  above  that  amount  I  The  fundamental 
doctrine  of  British  law,  and  that  which 
renders  it  identical  with  constitutional 
liberty  is,  that  its  principles  are  equally 
applicable  and  indiscriminately  applied  to 
the  cases  of  rich  and  poor. 

The  act  of  last  session,  however,  pro- 
ceeds  upon  the  assumption,  that  in  actions 
for  small  demands  the  parties  are  gene- 
rally unable  or  unwilling  to  defray  the  ex- 
penses incidental  to  the  administration  of 
justice  where  the  matter  in  dispute  is  of 
greater  pecuniary  value.  It  is  perhaps 
correctly  assumed,  that  the  great  propor- 
tion of  suitors  who  litigate  in  respect  of 
claims  under  20L,  are  to  be  found  amongst 
the  least  opulent  classes.    We  can  there- 
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fore  understand  why  it  may  be  beneficial 
to  suitors  of  this  description  to  modify  the 
course  of  procedure  in  the  superior  courts, 
in  order  to  render  it  as  little  expensive  as 
possible,  whilst  it  is  compatible  with  the 
previous  investigation  of  facts,  which  is  the 
only  safe  foundation  for  judicial  decision. 
But  we  are  at  a  loss  to  conceive,  why  its 
framers  should  deem  it  necessary  to  intro- 
duce into  the  new  act  provisions  which  do 
not  tend  to  diminish  expense,  and  yet  are 
in  direct  contravention  of  the  principles 
which  experience  has  established  as  most 
conducive  to  the  purposes  of  justice  as  ad- 
ministered in  Westminster  Hall. 

We  should  have  supposed  that  a  mea>% 
sure  essentially  experimental  and  mate- 
rially affecting  the  rights  and  interests  of* 
the  least  affluent  classes,  was  not  the  most 
appropriate  medium  for  the  introduction 
of  legal  novelties  which  are  wholly  irre* 
spective  of,  if  not  inconsistent  with,  the 
main  objects  of  the  act.  To  adopt  the 
slang  of  the  day,  '<  cheap  law  for  the 
million"  was  the  professed  object  which 
the  framers  of  the  act  had  in  view,  but  is 
it  calculated  to  render  the  boon  more  ac- 
ceptable, that  the  poorer  suitor  should 
find  at  every  step  that  his  case  is  to  be 
dealt  with  in  a  mode  wholly  dissimilar  to 
that  in  which  the  claims  of  his  richer 
neighbours  are  treated  ?  Why  should  the 
poor  man's  case  be  tried  in  a  court  where 
the  judges  and  officers  are  paid  by/ee$ 
and  not  by  fixed  stipends  ?  This  system 
formerly  prevailed  to  some  extent  in  the 
courts  of  law, — it  was  supposed  to  have  led 
to  corruption  and  abuse, — it  was  therefore 
condemned  and  abolished  in  those  courts, 
but  continued  to  prevail  in  Courts  of 
Request  and  other  inferior  jurisdictions 
where  its  existence  is  a  source  of  well- 
founded  dissatisfaction  and  complaint. 

c  c 
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Again^  where  the  determination  of  ques- 
tions of  fact  are  submitted  to  ajwry,  the 
public  mind  has  been  familiarised  to  the 
idea  of  a  jury  constituted  in  a  particular 
manner.  Under  the  new  act,  where  the 
matter  in  dispme  exceeds  5/.,  either  par^, 
upon  paymeilt  of  an  additional  sotii,  is 
allowed  to  indulge  in  the  luxury  of  having 
his  cause  tried  by  a  jury,  but  he  is  mis- 
taken if  he  supposes  lie  is  to  have  a  jory 
of  twelve  "  good  men  and  true,"  as  in  the 
superior  courts.  The  substituted  number 
in  the  new  courts  is  five.  It  may  be  said 
that  there  is  no  particular  virtue  in  the 
number  twelve,  an^  that  five  men  are  just 
as  likely  to  deal  correctly  with  any  ques- 
tion of 'fact  submitted  to  them.  Be  it  so 
Why  is  it  deemed  expedient  then  to  con- 
linue  to  require  twelve  men  in  cases  where 
aiL  or  any  greater  sum  is  at  issue  ?  In 
important  causes  special  jurors,  persons  of 
41  higher  degree  of  education  and  intelli- 
gence, are  required  to  serve  on  juries, 
.and  yet  in  such  oases  twelve  persons  of 
this  class  roust  concur  in  a  verdict,  whilst 
in  a  cause  involving,  perhaps,  matter  of 
«qual  importance  to  tlie  suitor  in  die  new 
courts,  although  not  of  equal  pecuniary 
magnitude,  five  ccKnmon  jurors  only  are 
Allowed. 

By  the  76th  section  of  tlie  new  act,  in 
certain  cases,  a  noiice  cf  the  intended  de- 
fmce  is  to  be  substituted  for  the  pleadings. 
.The  defences  of  which  notice  must  be 
■given  are, — set  off,  infancy,  coverture,  the 
Statute  of  LinMtations,  bankruptcy,  and 
discliarge  as  an  insolvent  debtor.  Where 
any  other  description  of  defence  is  in- 
tended to  be  relied  upon,  no  notice  need 
Jhe  given  to  the  plaintiff,  and  tlie  defendant, 
or  his  advocate,  may  come  into  coort  ready 
to  avail  himself  of  any  other  ground  of  de- 
fence which  the  evidence  or  his  own  in* 
^genuity  may  suggest.  We  are  ignorant 
why  the  instances  above  cited  should  have 
been  exclusively  selected  as  those  in 
which  a  notice  of  defence  was  necessary. 
The  framers  of  the  act,  and  those  who  took 
charge  of  it  during  its  progress  through 
parliament,  have  never  condescended  to 
state,  why  a  |)iaintiff  is  not  equally  entitled 
to  notice  of  a  defence  founded  on  payment 
or  tender  before  action,  release^  accord  and 
gatirfcLctioiff  juetificaiion  in  trespass,  denial 
of  the  plaintiff's  rig/U  of  property  in  trover, 
numerous  defences  arising  in  ac- 
\  and  notes.  If  the  plaintiff's 
bave  any  of  these  defences  sud- 
'  upon  him  when  he  proceeds 
not  involve  tJie  necessity  of 
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increased  expense,  the  result  will  be  con- 
trary to  all  the  dictates  of  bygone  ex- 
perience. 

The  Reports  of  the  Common  Law  Com- 
missioners clearly  demonstrated  that  in 
actioiisat  Jaw  the  eosts  occasioned  by  the 
pleadings  were  comparatively  insignificant, 
and  that  the  chief  expense  of  a  trial  were 
occasioned  by  the  outlay  consequent  upon 
the  attendance  of  witnesses.  To  diminish 
this  expense  the  New  Pleadings  Rales  of 
Hilary  Term,  4  W.  4,  were  framed  by  the 
judges  with  the  avowed  object  of  compel- 
ling the  defendant  to  place  on  record  the 
nature  of  the  particular  defence  on  which 
he  relied,  thereby  relieving  the  plaintiff 
from  tlie  necessity  of  producing  witnesses 
to  depose  to  any  ^fi^t  not  expressly  pot  m 
issue  by  the  plea.  It  has  not  been  stated, 
as  far  as  we  can  learn,  that  the  new  ruJes 
liave  been  wholly  inefficacious  for  the -pur- 
pose for  which  diey  were  devised,  or  tlnu 
it  is  intended  to  rescind  their  operation  in 
those  actions  which  are  to  continue  within 
the  jurisdiction  of  the  superior  courts.  If 
it  be  expedient  or  just  that  a  defeodafit 
should  be  called  upon  previously  todedare 
on  what  grounds  of  defence  he  Tdiesy 
when  the  action  is  brought  in  tlie  soperior 
courts,  in  the  name  of  conoKw  «en6e»  why 
is  he  to  be  relieved  from  this  obligasiea 
and  an  additional  difficulty  thrown  on  a 
plaintiff  who  is  compelled  to  sue  in  one  of 
the  new  courts  ? 

The  provision  embodied  in  the  83fd  i 
tion,  under  which  the  parties  to  an  : 
€aid  their  wives  are  to  he  examined 
oath,  either  at  the  instance  of  the  plaintiff 
or  defendant,  is  ao  important  and  frsrHgkt 
witli  so  many  dangers  social  and  mom?, 
that  we  must  defer  the  oonsideratioo  ef  it 
as  unfitted  to  our  present  limit. 

We  sliall  now  only  add,  that  the  hnmbler 
classes  of  our  M\ow  sui^ects  are  not  re- 
markable for  tlie  sudden  passion  for  novel- 
ties. It  is  notorious  that  some  of  the  pub- 
lic hospitals  have  been  shunned  by  die 
poor  because  they  supposed,  rightlf  or 
wrongly,  that  they  were  there  subjected  to 
experiments  from  which  the  wealthier 
were  exempt.  It  would  not  be  surprisiag 
to  find  the  same  aversion  manifested  as  te- 
gards  cheap  law  experiments.  At  nil 
events,  it  is  to  be  hoped,  tliat  the  tribuniAa 
about  to  be  established  will  not  <^>emte  lo 
widen  the  distinction  or  increase  tlie  e^ 
trangement  between  rich  and  pooTf  oad 
above  all,  that  their  proceedings  wij]  not  be 
conducted  in  such  a  manner  asto  T 
that  respect  for  and  confidence  in  tlie  . 


i  oftke  kkw,  wUefa  has  faidierto 
been  a  distrnguighiiig  feature  in  tlie  aa- 
tiooal  character. 


CASES  IN  BANKRUPTCY. 


OF    |>fiBT     DUE     BY 
ONDWt  THB  5   &   6 


TEA  DEB 
VICT.    C. 


AFFIDAVIT 
DBBTOBy 
122. 

The  ComnuBMODerB  of  Bankruptcy  at 
BasiDghall  Street  have  determined  in  se- 
iRoral  cases,  that  if  a  trader  debtor,  sum- 
mooed  under  the  5  ft  SjVict.  c.  122,  s.  11, 
fail  to  {attend  personally  at  tlie  time  sip- 
pointed,  the  commissioner  is  not  bound  to 
entertain  any  objection  taken  on  behalf  of 
the  debtor^  as  to  the  sufficiency  of  the  affi- 
davit of  debt,  or  the  regularity  of  the  par- 
ticulars of  demand,  surarooDs,  and  other 
praceedinga.  Accordiiig  to  the  report  of 
a'^case  lately  decided  in  the  Court  of  Re- 
view, however/  it  would  appear,  that  the 
chief  judge  of  that  court  takes  a  more  en- 
larged view  of  the  duty  of  the  commis- 
sioners. 

In  the  case  referred  to,  in*  order  to  es- 
tdblish  a  oompulsory  act  of  bankruptcy, 
Geo.  Greenstock  was  served  at  the  ia- 
«tance  of  a  creditor  with  particulars  of  a 
demand    under  the  statute,  alleging  that 
the  debt  arose  from  returned  bills.     The 
creditor  made  an  affidavit  ui  the  form  given 
in  the  schedule  of  the  act,  No.  1,  and  in 
lUs  affidavit  described  the  debt  as  "for 
^oods  sold  and  delivered/'  by  the  creditor 
^o  the  debtor.     This  affidavit  having  been 
filed  in  the  District  Court  of  Bankruptcy 
at  Bristol,  where  the  debtor  resided,  he 
vaa  summoned  to  appear  before  tlie  com- 
miasioner  there,  in  pursuance  of  the  act, 
but  fiiiled  to  appear  at  the  time  and  place 
appointed.     The  creditor  and  his  attorney, 
however,   appeared,  and  made  the   usual 
affidavit  of  personal    service,  which  was 
filed  with  the  proceedings.     The  creditor 
not  having  been  paid  or  satisfied  within 
fourteen  days  afler  service  of  the  summons, 
asaumed  that  an  act  of  bankruptcy  had  been 
committed^  and  issued  a  fiat  againat  Green- 
etock.     The  case  came  before  the  Court 
of  Review,  upon  a  petition  by  Greenstock 
to  annul  the  fiat  on  the  ground  that  there 
was  a  fatal  variance  between  the  particu- 
lars of  demand  and  the  affidavit,  the  for- 
mer alleging  the  debt  to  arise  from  bills 
veturned,  and  the  latter  from  goods  sold 


and 
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*  Eg  parte  Oremitock,  tfi  re  QreemtotSk,  16 
Law  Jour.  6,  Bank.  Cas. 


On  thm  part  of  Ae  petK 

xvedkor  it  wnm  argued,  tlwt  the 
in  the  Court  of  Bankruptogr 
were  regular,  and  even  if  they  had  been 
irregular,  that  the  Irregidarity  was  waived 
by  the  nonappearance  of  the  bankrupt  bo* 
fore  the  eoroniiasioner  upon  the  return  of 
the  auomnoiis. 

Sir  •/.  L^KmghiBruee  aaid^  there  could, 
be  no  act  of  bankruptcy  unless  the  trader 
was  summoned  as  the  act  directed.  Now 
the  act  required  that  the  creditor  should 
file  an  affidavit  in  the  Court  of  Bankruptcy 
of  the  truth  of  his  debt  in  the  form  speci- 
fied in  the  schedule,  and  should  deliver  to 
the  trader  personally  an  account  in  writing 
of  the  particulars  of  his  demand,  which 
must  mean  the  same  demand  as  the  debt* 
With  regard  to  the  argument,  that  the  vn« 
riance  was  waived  by  the  debtor's  non« 
appearance,  his  Honour,  the  Chief  Judge, 
adverted  to  the  terms  of  the  rules  and  or- 
ders in  bankruptcy  issued  Nov.  1642.  The 
Sdrd  rule  was  as  follows : — 

"  Any  want  of  compliance  of  the  plaintiff 
(creditor)  with  these  rules  and  orders,  in  the 
particulars  of  demand  and  notice,  and  in  the 
affidavit  for  sammoning  the  defendant  (debtor), 
and  in  the  summons  and  service  thereof,  or  in 
any  or  either  of  audi  matters,  may  be  waived 
by  the  defendant,  or  if  made  known  to  and 
proved  to  the  satisfaction  of  the  court,  at  the 
time  required  by  the  summons  for  the  appear^ 
ance  of  the  defendant,  shall  be  deenied  and 
taken  to  be  a  good  obiection  to  requiring  the 
defendant  to  state  wnether  or  not  he  admits 
the  demand  sworn  to  by  the  plaintiff,  and,  in 
such  case,  if  such  want  of  compliance  be  not 
waived,  the  defendant  shsU  be  entitled  to  his 
discharge." 

Now,  in  considering  the  language  of  thia 
rule,  the  learned  judge  said,  it  was  to  be 
observed,  it  did  not  say,  if  made  known  to 
and  proved  to  the  satisfaction  of  the  court 
by  the  person  called  the  defendant ;  but  if 
made  known  to  and  proved  to  the  satisfac- 
tion of  the  court  generally.  It  did  not  say, 
at  the  time  of  the  appearance  of  the  de- 
fendant, but  at  the  time  required  by  the 
summons,  seeming,  therefore,  tacitly  to 
include  a  provision,  that  non-appearance  of 
the  defendant  was  not  to  be  sufficient  to 
exempt  his  adversary  from  the  necessity  of 
satisfying  the  court  that  all  that  had  been 
done  by  the  creditor  was  rightly  done. 
The  regularity  of  the  proceeding  was  to 
be  made  apparent  to  the  commissioner 
whether  the  alleged  bankrupt  appeared  or 
not,  and  his  non-appearance  did  not  reader 
it  incuv>bcnt  on  the  commissioner  to  as- 
sume that  the  proceeding  was  regular,  or 
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no  objection  made  by  the  alleged  bankrupt. 
The  proper  course  was  to  bring  the  docu- 
ments under  the  attention  of  the  commis- 
sioner. If  the  provisions  of  the  act  had 
not  been  complied  with»  there  was  no  ju- 
risdiction against  the  bankrupt; — there 
was  nothing  for  him  to  appear  upon,  and 
lie  had  a  right  to  treat  the  whole  proceed- 
ing as  null.  A  man  who  does  not  appear 
on  a  vicious  proceeding,  was  not  to  be  held 
to  have  waived  the  objection  which  was 
the  justification  for,  and  legitimate  cause 
of^  his  non-appearance.  Upon  these  grounds 
the  fiat  issued  against  Greenstock  was  de- 
clared invalid,  and  ordered  to  be  annulled 
accordingly. 

Upon  the  construction  of  the  act  and 
rules,  as  explained  in  this  judgment,  it 
would  seem  to  be  the  duty  of  the  commis- 
sioners of  bankrupt  to  entertain  any  ob- 
jection to  the  proceedings  under  the  act, 
whether  made  in  the  presence  of  the  al- 
leged bankrupt,  or  by  any  one  on  his  be- 
half! Indeed,  it  would  seem  to  be  the 
duty  of  the  learned  commissioners  to  ex- 
amine the  documents  in  the  same  manner 
as  they  do  the  depositions  upon  opening  a 
fiat;  but  we  understand, from  those  con- 
versant with  the  practice,  that  no  such 
course  is  now  pursued  in  the  Court  of 
Bankruptcy. 


NEW  STATUTES  EFFECTING  ALTE- 
RATIONS IN  THE  LAW. 

inclosure  of  lands. 
8  &  9  Vict,  c  117. 

An  Act  to  authorize  the  Inclosure  of  certain 
Lands,  pursuant  to  a  special  Report  of  the 
Inclosure  Commissioners  for  England  and 
Wales.     [26th  August,  1846.] 

8  4-9  Vict.  c.  118.-9  Sf  10  Vict,  c.  l6.-/«- 
elosures  mentioned  in  schedule  to  be  proceeded 
vith  according  to  provisions  ofS  fy  9  Vtct,  c.  1 1 8, 
$c.  Whereas  by  an  act  passed  in  the  last  ses- 
sion of  parliament,  intituled  "An  Act  to  facili- 
tate the  Inclosiire  and  Improvement  of  Com- 
mons and  Lands  held  in  common,  the  Exchange 
of  Lands,  and  the  Division  of  intermixed 
i^nds;  to  provide  Remedies  for  defective  or 
incomplete  Executions,  and  for  the  Non-cxecu- 
Uon,  of  the  powers  of  general  and  local  Inclo- 
aure  Acts;  and  to  provide  for  the  Revival  of 
auch  Powers  in  certain  Cases,*'  it  was  enacted, 
that  certain  waste  lands  thensin  specified 
ahould  not  be  inclosed  under  that  act  irithout 
nStFS"'  ^"^^«">  ?f  parliament  in  each 
SS^  iSiL?'^'*'  *^?"P  provided,  and  that, 
mSnth  i?!"""  <^«>™nu88ione«  should  in  the 
wonth  of  January  in  every  year  send'to  one  of 


the  principal  Secretaries  of  State  a  general  re- 
port of  their  proceedings,  speciiylnK  the  cases 
m  which  they  should  be  of  opinion  that  pro- 
posed inclosures  which  could  not  be  made 
without  the  direction  of  parliament  woold  be 
expedient,  and  that  every  such  report  sboiaM 
be  laid  before  both  houses  of  pariiainent  with- 
in six  weeks  after  the  receipt  of  the  same  bj 
such  principal  Secretary  of  State,  if  parliament 
be  sitting,  or  if  parliament  be  sot  sitting;  then 
within  six  weeks  after  the  next  meeting  of  par- 
liament i  and  it  was  also  thereby  enacted,  that 
such  commissioners  might  from  time  to  txaie 
send  to  one  of  the  principal  Secretaries  of 
State  such  special  report  in  relatioii  to  all  or 
any  of  the  matters  therein  aforesaid  as  they 
might  think  fit :  And  whereas  the  a^d  com- 
missioners did  on  the  thirty-first  day  of 
January  last  send  to  one  of  her  Majesty's  prin- 
cipal Secretaries  of  State  their  first  annual  re- 
port, 8pecif}ing  certain  cases  in  which  they 
were  of  opinion  that  proposed  inclosures  which 
could  not  be  made  witnout  the  direction  of 
parliament  would  be  expedient,  and  thereapon 
an  act  was  passed  in  this  session  of  parliament, 
intituled  "An  Act  to  authorize  the  Inclosure 
of  certain  Lands  in  pursuance  of  the  Recom- 
mendation of  the  Inclosure  Commissionas  for 
England  and  Wales,"  whereby  it  was  enacted, 
that  the  said  several  proposed  inclosures  men- 
tioned in  the'  schedule  to  the  last-reciled  act 
be  proceeded  with :  And  whereaa  the  said  com- 
missioners did  on  the  twenty-seventh  day  of 
July  last  send  to  the  said  Secretary  of  State  a 
special  report,  setting  forth  their  prooeediagi 
as  to  the  cases  of  inclosure  (fifteen  in  numW] 
requiring  the  previous  authonty  of  parliament, 
to  which  the  proper  assents  to  the  provisional 
orders  have  been  given  since  the  date  of  their 
said  annual  general  report  up  to  that  brae, 
specifying  such  matters  with  reapect  to  theoi, 
and  annexing  the  same  form  of  schedule  as 
if  they  had  been  contained  in  an  annual  gene- 
ral report,  which  several  proposed  inclosures 
are  mentioned  in  the  schedule  annexed  to  thii 
act:  And  whereas  it  is  expedient,  for  the 
reasons  set  forth  in  the  said  special  report 
of  the  commissioners,  that  these  indosares 
should  be  forthwith  authorized  by  psriia- 
ment,  notwithstanding  that  they  have  not 
been  specified  in  the  annual  general  report  of 
the  said  commissioners:  Be  it  enacted  by 
the  Queen's  most  excellent  Majesty,  by  sad 
with  the  advice  and  consent  of  the  Lords  ^an- 
tual  and  temporal,  and  Commons,  in  this  pre- 
sent parliament  assembled,  and  by  the  anthotity 
of  the  same.  That  the  said  several  proposed 
inclosures  mentioned  in  the  schedule  annexed 
to  this  act  be  proceeded  with,  and  completed 
according  to  the  provisions  of  the  first-redted 
act,  and  on  the  terms  and  conditions  in  die 
provisional  order  of  the  commissioners  spedfied 
in  each  case  in  that  behalf,  in  fike  manner  as 
if  the  said  several  proposed  inclosures  had 
been  specified  in  the  annual  geiia:al  report 
of  the  said  commissioners,  and  that  this  act 
had  been  thereupon  [Missed  for  directing  tha 
same  to  be  proceeded  with. 
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2.  Act  may  be  amended,  4-c.--And  be  it  en- 
acted, Tliat  this  act  may  be  amended  or  re- 
pealed by  any  act  to  be  passed  in  this  session 
of  parliament. 


3.  Public  Act. — ^And  be  it  enacted.  That  this 
act  shall  be  deemed  and  taken  to  be  a  public 
act,  and  shall  be  judicially  taken  notice  of  w$ 
such. 


SCHEDULB  TO   WHICH  THIS   ACT  RBVSES. 


Inclosnre. 


Date  of 
Provisional  Order. 


Walthamstow  -  -  -  - 
Kentisbury  Down         ... 

Wolston 

Trcffeare  Down  and  Redd  Doihtj  - 
Alknam       ..... 

Shinfield 

Obley 

Wetherinffsett  Green  ... 
Brockford  Green  .        .        . 

Rockbeare  •        -        .        . 

Heswall  Hills  -  .  -  . 
South  Down  .... 
Norwood  Green  -  -  -  - 
Taunton  Deane  .  -  -  - 
EUenborough       .... 


Essex  - 

Devon 

Lancaster 

Cornwall 

Kent    - 

Berks  and  Wilts 

Salop   - 

Suffolk 

Suffolk 

Devon  - 

Chester 

Devon  - 

Suffolk 

Somerset 

Cumbeiland 


15th  April. 
14th  January. 
25th  April. 
13th  March. 
26th  January. 
2l8t  May. 
6th  May. 
15th  April. 
26th  May. 
22nd  April. 
18th  May. 
17th  June. 
6th  May. 
10th  June. 
9th  July. 


COMMUNICATIONS   ON  THE    SMALL 
DEBTS  ACT. 


We  have  received  from  a  respected  Corre- 
^ondent,  the  following  extracts  from  an  able 
oontemporary,  who  writes  very  freely,  as  well  on 
the  objectionable  patronage  conferred  by  the 
Small  Debts  Act,  as  on  msniy  glaring  drfects'm 
its  attempt  to  improve  the  administration  of 
justice. 

'*  The  Small  Debts  Bill,  now  law,  is  a  bold 
experiment.  The  Whigs  framed  it  six  years 
ago,  and  so  certain  were  they  at  that  time  of 
having  local  judgeships  to  give  away,  that  at 
and  before  the  general  election  of  1841,  many 
of  their  adherents  were  promised  them.  These 
promises  Lord  Cottenham  will  now  have  to 
fulfil.  After  the  ejection  of  the  Whig«,  the 
measure  lingered  in  the  Home  Office  tiU  the 
break-up  of  Sir  Robert  Peel's  administration, 
when  we  find  it  taken  up  with  manifest  eager- 
ness by  the  new  government,  determined  not 
to  lose  a  second  time  the  fine  opportunity  of 
rewarding  partisans  which  it  affords.  In  the 
hands  of  Sir  James  Graham,  the  appointment 
of  local  Judges  was  proposed  to  be  vested  in 
the  Lord-Lieutenants  of  the  different  counties 
-^an  arrangement  that  would  not  by  anv  means 
suit  the  views  of  the  present  men,  who  took 
good  care  to  concentrate  the  whole  amount  of 
patronage  in  the  hand  of  a  siqj^le  individual. 
The  Lord  Chancellor  has  the  disposal  of  all, 
and  undertakes  to  provide  suitable  and  compe- 
tent judffes  for,  it  may  be,  a  hundred  district 
courts.  To  be  sure,  the  parliamentary  quali- 
fication betn|;  onlv  seven  years'  standing  at  the 
bar,  is  not  difficult  to  be  ascertained.  A  glamee 
at  the  new  list,  with  the  date  of  the  call  annex 


ed,  will  enable  his  lordship  to  pick  out  the 
qualified  candidates — party  interest  or  election- 
eering services  will  do  the  rest. 

"  Lord  Cottenham,  we  freely  admit,  enjoys  the 
reputation  with  the  public  and  the  profession  of 
being  an  able,  pains-taking,  and  excellent  equity 
judge ;  but,  though  responsible  in  a  parliament- 
ary sense,  for  the  appointments,  it  would  be  ab- 
surd to  believe  that  his  colleagues  will  not  claim 
a  share  in  the  fine  field  of  patronage  which  the 
Small  Debts  Bill  invitingly  opens  to  them. 
We  may  safely  conclude  that  the  Home  Secre- 
tary and  the  Attorney-General  were  not  alto- 
gether disinterested  in  their  advocacy  of  the 
measure.  A  dozen  judgeships  will  be  no  un- 
welcome presents  to  have  to  bestow  upon 
friends  or  followers;  though,  v^ky  they  so 
pertinaciously  opposed  the  admission  of  fully 
qualified  solicitors  to  these  offices,  we  cannot  for 
the  life  of  us  discover, 

"  And  now,  having  touched  upon  the  most 
valuable  part  of  the  bill,  in  the  estimation  at 
least  of  its  authors,  let  us  see  what  improve- 
ments and  facilities  for  the  recovery  of  small 
debts  and  demands  it  seeks  to  establish.  At 
the  outset,  we  are  free  to  admit  that  the  law  for 
the  recovery  of  small  debts  was  in  a  very  un^ 
satisfactory  and  discouraging  condition.  The 
bungling  legislation  of  the  last  few  years  had 
rendered  the  enforcement  of  demands  under 
202.,  in  the  case  of  dishonest  or  reckless 
debtors,  a  hopeless  task;  and,  beside,  the 
number  and  variety  of  courts  of  request,  and 
other  inferior  jurisdictions  of  the  kind,  were  a 
disgrace  to  the  legislature,  and  a  mockery  of 
justice.  It  was,  consequently,  an  absolute  ne- 
cessity that  eomething  should  be  done  to  en-^ 
able  the  small  tradesman  to  recover  debts  due 
to  him  widiout  the  ruinous  expense  of  an 
action  in  one  of  the  superior  courts  at  West* 
I  minster — witkoat  driving  him  to  the  machln.. 


m 


vmtim 


BMtAbii. 


•Mr  of  a  writ,  dcdmtioB,  &e  ke^  kmpeaaSij 
wbfBte  he  wotQd  be  nmniDff  the  risk  of  tlirow- 
good  monejr  after  huL    In  tseh  eaae,  to 

I  a  man  that  he  might  bring  hia  action,  waa 
tantamount  to  a  denial  of  justice,  because  the 
remedy  pointed  out  was  ornn  worM  than  the 
disease.  A  cheaper,  readier,  and  more  accessi- 
ble process  was  needed;  which  is,  in  other 
iroras,  but  saying,  that  a  Small  Debts  Act  was 
much  wanted^  and  would  be  received  as  a  boon 
by  the  country  at  large,  were  it  framed  with 
greater  regard  to  the  necessities  of  the  country 
than  to  views  of  patronage, 

"  The  biU  givea  cognizance  of.  all  debts  and 
demands  for  aoms  under  20/.  to  theae  courts ; 
and,  also,  actions  of  replevin  in  cases  of  distress 
for  rent,  amar,  or  damage  faisant,  are  to  be 
brought  without  writ  in  the  court  held  for  the 
district  where  the  distress  was  taken.  It  con- 
tains provisions  also  for  the  recovery  of  the 
possession  of  tenements  under  50/.  a  year 
annual  rent;  the  exception  to  this  and  the 
former  clause  being,  where  either  party  shall 
declare  that  a  qoeslion  of  title  to  any  cor- 
poreal or  incorporeal  hereditamenta  u  in- 
volved. In  that  case  the  cause  may  be  re- 
moved to  one  of  the  superior  courts ;  but,  in 
Other  cases  triable  by  these  tribunals,  should 
the  plaintiff  proceed  to  bring  hia  action  in  one 
of  the  aupenor  courts,  if  a  verdict  under  20/. 
be  found  for  him,  he  will  get  no  costs,  and 
ahould  the  verdict  be  against  him,  the  de- 
fendant will  be  entitled  to  costs,  as  between 
nttoniey  and  client,  unleae  in  either  case  the 
jndge  shall  certify  on  the  back  of  the  record 
that  the  action  waa  fit  to  be  brought.  This 
stringent  provisicm  wiH  undoubtedly  have  the 
efiect  of  confining  actions  under  20/.  to  the 
local  tribunals,  which  are  armed  under  this 
act  with  formidable  powers  for  the  enibrce- 
xnant  of  their  respective  decrees.'* 

"In  one  point,  whether  for  good  or  evil 
time  alone  can  tell,  these  courts  differ  from 
other  tribunals^their  judgments  are  declared 
to  be  final  and  conclusive  between  the  parties* 
No  (^ppealymU  be  allowed  from  the  deciaion  of 
the  h>cal  judge,  however  erroneous  that  may 
be,  either  m  matters  of  law  or  fact,  and  in  this 
ym  he  will  stand  distinguished  ftom  the  going 
jndges  of  assize.  It  is  not  easy  to  reconcile 
this  absolute  confidence  in  the  wisdom  of  one 
of  these  local  judges  with  the  strict  scrutiny 
oerciaed  over  the  acta  and  decisions  of  higher 
tribunals,  where  the  ruling  of  a  single  judge 
laay  be  impeached  before  the  full  court,  and 
where  the  decision  of  the  full  coturt  may  be 
questioned  in  a  court  of  error,  and,  finally, 
where  the  House  of  Lords  may,  aa  a  last  re- 
•ooree,  be  appealed  to.  This  want  of  a  power 
of  appeal  we  at  present  hold  to  be  a  defect, 
for  it  removes  one  of  the  strongest  motives  for 
accuracy  and  carefulness  in  the  investigation 
of  law  and  fact,  which  could  operate  upon  the 
mind  of  a  judge  of  one  of  these  local  courts. 
Aa  at  present  constituted,  the  judge  will  want 
m  s^ntary  fear  of  having  hia  decision  over- 
««Md;  and  if  so  disposed,  may  get  rid  of 
plainte  in  a  very  off-hand  manner,  withoot 
t  aa  to  ^Mirieal  iMrit* 


pMinia  m  a  very 
traahttniihbiiasini 


<'BbI  th^  it 
appeal  wffl  prevsat 
wo^  the  cloaing  up  oT  We 
any  other  summary  mode  of  cheekinK 
seeking  justice  through  the  machinery  of  the 
bw*  Why,  for  inatance,  should  a  party,  aedK- 
ing,  say  the  balance  of  an  account,  or  compen- 
sation for  an  assault  or  false  impriaonmmt,  lie 
debarred  the  right  of  appealing  from  the  judg- 
ment of  an  inferior  to  that  of  a  aupenor  tri- 
bunal ?  We  see  no  grounds  for  such  mn  in- 
fringement on  the  common  law  rights  of 
suitors,  be  their  demands  under  or  over  20L 

The  courts  establiahed  under  this  hnr  will 
have   no    cogniiance   of  action*   which   in- 
volve questions  of  title,,  or  the  validly  of 
devises  and  bequesta,  or  for  malic' 
secution,   libel,   slander,   criminal 
tion»  seduction^  or  breach  of  proouae  of  ; 
riage.    They  are  to  be  held  at  leaat  obm 
every  calendar  month,  and  oftener  if 
sion  reouires,  and  will  be  bound  by  no  l 
rules  of  pleading  or  evidence.    Paxtiea  to  the 
suit  and  their  wives  may  be  ezammed,  MM»d  aD 
pleas  in  abatement  will  be  done  away  with. 
The  general  principle  is  thiU  a  plaint  be  enicswl, 
stating  the  nature  and  the  amount  of  the  debt 
sought  to  be  recovered— '-copy  to  be  set  vea  on 
de£uidant— the  plaintiff  will  be  allowed  t»  grro 
no  evidence  of  any  other  eauaa  of  action — and 
defendant,  if  he  or  ahe  means  to  plead  set-o^ 
infancy,  coverture,  statute  of  limitations,  or  Aa- 
charge  under  the  insolvent  debtora' act,  will  have 
to  give  notice  beforehand  of  his  intention  to  the 
plaintiff.  Beyond  theae  regulations  all  the  ptiK 
eeedings  are  to  be  condoeted  without  icgasd  a» 
legal  teclmiealitiea  or  nioatiea  of  vkj  kiiid. 

Only  barristers  and  attorneya  win  be  allowed 
to  appear;  and,  in  cases  over  51.  either  party  may 
demand  a  jury  of  five.  It  i*  proposed,  mthie 
firat  instance,  that  all  the  officers  under  dMsefe. 
should  be  remuneraked  by  tea ;  but,  dat  in 
clearly  by  way  of  experiment^  the  better  to  an* 
certain  the  relative  amounts  of  the  work  in 
different  districts,  in  order  hereafter  to  iqipor* 
Uon  the  salaries  accordingly.  Tlie  princtfile  ia 
a  bad  one,  and  never  ahoi^a  have  been  adopted. 
The  courts  are  empowered  lo  issue  warrants 
of  execution,  to  commit  for  contempts,  sad, 
upon  summons,  to  unnrison  debtora  tainted  wi& 
fraud  for  forty  dajrs,  nut  ao  aa  not  to  eztingoiah 
or  in  any  manner  to  satisfy  the  debt. 

These  are  the  roun  provisiona  of  the  bin.  and 
it  will  be  seen,  we  think,  that  many  of  them  arew 
in  theory,  at  least,  of  a  very  stringent  natore. 
However,  the  gr^  bkmiah  and  pervading 
defect  of  the  measure  we  hold  to  be,  aa  we  ho- 
fore  stated,  the  absence  of  an  appeal  to  n 
superior  tribunal.  Cheap  Ucw  is  aemrbf  mar^ 
chased  if  attended  with  manifest  risk  ot  in. 
justice,  and  no  means  of  redreaa.  And  we  have 
not  yet  arrived  at  the  concluaionthat  barriaun 
of  seven  yeare'  atanding  are  notfialde,  Ehe 
other  mortala,  to  errors  and  mistakea ;  nor  do 
we  see  any  adeauate  reaaon  why  ihue  aliould 
not  be  an  appeal  from  their  decuiotta,  aa  ficoia 
the  decisions  of  the  judges  of  the  land.'*  7W 
Nsweattk  Jom%sA  (/5tik 
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THE  LAW  STUDENT. 
No.  10. 


8TUOIB8  AND   SXAM INATION  FOR  THK  BAR. 

The  newspapers  haye  reported  a  case  which 
imxaHv  cam*  befon  th»iiiagiatratea  at  Guild- 
hall, wherein  a  pertoa  named  Poyser  is  alleged 
to  have  practised  as  a  banister  without  any  le- 
^tiinate  title  to  that  character.  The  Globe  of 
the  7th  instant,  after  commenting  on  the  case, 
adverts  to  the  necessity  of  ascertaioine  that 
caodidatas  for  the  bar  aie  duly  qualified  before 
they  are  "  called."  For  this  puraose  our  con- 
tcn^nuy  urges  the  revival  of  the  atudies  and 
eiercisea  which  were  anciently  enforced  in  the 
Inns  of  Coort.  We  think  it  material  to  record 
these  opinions  of  the  prees,  indicating,  as  well 
on  the  part  of  ibepMJuCy  as  the  profession,  the 
increasing  demand  for  the  adoption  of  a  better 
system  of  legal  education. 

'*  Onr  readers  "  (says  the  Ghbe)  "  will  bear 
in  mind  the  remarks  which  we  made  a  few 
weeks  ago,  on  the  subject  of  the  resolutions 
passed  by  three  of  the  great  lesal  societies,  and 
the  argnments  which  we  used  to  enforce  the 
neoesaity  of  inanluting  an  eicamination  previous 
to  a  call  to  the  bar.  We  pointed  out  the  dif- 
ference between  ^  present  practice  oS  the 
Inns  of  Court,  and  that  in  more  ancient  times, 
when  the  studsnts  were  oUiged  to  study,  and 
thepxoceediaglo  the  deg^ree  of  barrister  was 
far  from  being  a  iKrce  as  it  is  now.  It  gratifies 
us  much  to  quote  the  fcdlowing  passage  from 
Lord  Campbeirs  lives  of  the  Lord  Chancel' 
Imra.  Speakinff  of  the  great  Sir  Thomas  More, 
hftsays,  (VoL  I.,  page  508) : — 

" '  More  had  been  destined  by  his  father  to 
wear  the  long  robe,  and  having  completed  his 
oowse  at  Oxford,  he  was  tcanffierred  to  Lon- 
don, that  he  might  apply  to  the  study  of  the 
law.  According  to  the  practice  then  gtmefally 
followed,  he  began  at  r^ew  Inn,  an  Ion  of 
Chancery,  where  was  acquired  the  learning  of 
writs  and  procedure ;  and  he  afterwards  be- 
longed to  Linct^'s  Inn,  an  Inn  of  Court, 
where  were  taught  the  more  profound  and  ab* 
stmse  branches  of  the  science.  With  us  a 
sufficient  knowledge  of  jurisprudence  is  sup- 
posed to  be  gained  by  eating  a  certain  number 
of  dinners  in  the  hall  of  one  of  the  Inns  of 
Court,  whereby  men  are  often  called  to  the 
bar  wholly  ignorant  of  their  profession ;  and, 
being  pushed  on  by  favour  or  accident,  or  na- 
tive vigour  of  mind,  they  are  sometimes  placed 
in  lugh  judicial  sitnationa,  having  no  acquaint- 
ance witti  the  law  beyond  what  thev  may  have 
picked  up  as  practitioners  at  the  oar.  Then 
the  Inns  of  Court  and  Chancery  presented  the 
discipline  gf  a  well  constituted  university; 
and  through  professors,  under  the  name  of 
BBAORR8,  ana  exercises,  nnder  the  name  of 
MooTiNGS,  law  was  s^tematically  taught,  and 
efficient  tests  of  profidency  were  applied,  be- 
£o»  the  degree  of  barrister  was  coniferred,  en- 
titliac  tho  aspiiaitt  to  practise  as  an  advocate.' 
''bitiv*irti«iige  thatwp  shonld  have  de* 


geneniled  from  the  wisdom  of  our  antestors  ia 
the  age  of  thoTudors  ?«-4hat  the  Inns  of  Court 
shoub  have  discharged  their  dntv  in  the  rein 
of  Henry  VII.,  and  should  ne^ect  it  in  tao 
reign  of  Queen  Victoria  i  Yet  this  is  indisput* 
ably  the  £Bct.  The  noble  writer  frooawhose  work 
the  above  extract  is  taken,  is  ^vell  aware  that 
many  men  have  even  succeeded  at  the  bar 
without  much  acquaintance  with  the  doctrioee^ 
of  law,  and  that  their  success  has  raised  them 
to  high  judicial  situations.  The  common  do* 
fence  of  the  present  system  is,  that  no  harm  is 
done,  because  a  man  cannot  succeed  without 
legal  knowlege.  But  Lord  Campbell  knows 
better,  and  we  know  better.  Experience  showa 
that  a  man  may  (as  the  noble  lord  says)  **  be 
pushed  on  by  favour  or  accident  or  native 
vigour  of  mind,"  without  much  acquaintance 
wHh  law.  If  die  professional  success  of  the 
man  himself  were  alone  concerned,  no  ono 
could  complain  much,  except,  porhsps,  somo 
of  his  own  clients;  but,  unfortunately,  wo 
know  that  success  as  an  advocate  leads  often 
to  a  seat  in  parliament,  to  high  connexion  and 
influence,  and  by  such  means  the  clever  but 
unlearned  advocate  is  ofien  raised  to  the  bench, 
where  his  powers  of  advocacy  are  no  longer 
required,  but  something  of  a  more  solid  and 
profound  description,  in  which  he  is  found 
wanting.  Thus,  be  it  observed,  the  public  is 
made  to  suffer  by  the  elevation  of  such  men,, 
and  the  origin  of  the  mischief  is  traceable  to 
the  negligence  of  the  Inns  of  Court  in  admit- 
ting unqualified  persons  to  practise. 

No  doubt,  public  opinion  operates  in 
some  degree  as  a  check  upon  improper  ap- 
pointments to  the  very  highest  judicial  sta- 
tions; and  yet  even  to  the  bench  in  West- 
minster we  have  known  many  elevations  whero 
the  dexterous  advocate  has  proved  himself  a 
most  inefficient  judge.  But  on  the  minor  ju- 
dicial  appointments  there  is  not  the  same 
check.  Barristers  of  five,  seven,  or  ten  years' 
standing  may  be  raised  to  a  multitude  of  im- 
portant posts,  without  any  legal  qualification 
whatsoever.  Hundreds  of  men  are  called  to 
the  bar  with  no  other  object  but  to  gain  an  ap- 
pointment by  standing  j  and  whether  they  aU 
tain  their  object  or  not,  depends  on  the  influ- 
ence they  may  happen  to  possess. 

*'  We  could  not  devise  a  better  safeguard 
against  the  improper  distribution  of  patronage, 
than  a  good  and  searching  examination  previous 
to  the  call  to  the  bar.  We  heartily  wish  that 
Lord  Campbell,  who  seems  so  fully  alive  to  the 
importance  of  this  subject,  and  so  well  under- 
stands all  its  bearings,  would  take  it  up 
seriously  in  the  proper  quarter." 


SELECTIONS  FROM  CORRESPON- 
DENCE. 


MBinCAL  BTIDSNCB. 

On  reading  the  communication  of  '*C.  F.  C.** 
contained  in  p.  468,  of  the  Legal  Observer,  in 
the  number  published  for  the  12th  September 
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ult,  and  coMiderhig  tlvQ  vhole  case  tp  wbteh 
it  relates,  I  biave  felt  mucli  surpriBed,  and  for 
these  reasons^  viz.,  that  the  surgedn  examinej 
as  a  witness  for  the  prisoi^er  mustj,  or  ought, 
before  he  came  into  eourt,  to  have  satisned 
himself  by  testing  the  mii^ture  of  the  ingre-^ 
dients,  and  if  so^  he  woold  have  used  the  same 
order  of  nutting  the  same  articles  together^  as 
suggested  by  the  prisoner's  counsel,  or  he  could 
not  (with  any  degree  of  propriety,  at  least,) 
have  given  his  evidence ;  and  if  he  made  such 
test,  Uien  he  appears  to  have  forgotten  the 
order  of  mixture,  when  he  tested  in  the  presence 
of  the  chemist  and  found  the  colour  black ; 
othei^wise  he  would  have  said  to  the  chemist, 
*'  L«t  us  put  in  the  water  before  the  sugar,"  and 
in  fact  the  chemist  ought  to  have  known  the 
difference.  But  that  part  of  the  communica- 
tion of  ''  C.  F.  C."  surprises  me  the  most, 
wherein  he  supposes  he  saw  in  the  surgeon, 
when  he  brought  into  court  the  black  mixture, 
a  feeling  of  tritfmph  over  the  poor  girl,  in  es- 
tablishing  evidence  of  her  guilt.  I  ask,  is  it 
possible,  that  the  man  who  a  few  minutes  be- 
fore had  come  forward  as  a  witness  in  support 
^f  her  innocence,  should  xxow  willingly  produce 
a  proof  of  her  guilt,  and  that,  an  evidence  too, 
of  his  own  ignorance  in  chemistry  ? 
Sept  21,  1846.  T.  G.  M. 

PARTNERSHIP   ACCOUNT. 

A.  and  B.  are  partners.  The  partnership  is 
dissolved  on  the  Ist  January,  1839.  A.  re- 
ceives the  whole  of  the  assets  and  refuses  to 
account.  Can  a  bill  in  equity  for  an  account 
be  maintained  after  the  expiration  of  six  years? 

Scrutator. 


LOCAii-  Aif9  rnksotMS*.  Aero, 


COPYHOLD. — deputation. 

In  answer  to  the  letters  of  "  Civis,  A.,"  I 
beg  to  say,  that  except  where  the  copyholder  is 
under  any  personal  incapacity,  as  non  compos, 
coverture,  or  infancy,  or  possesses  a  bare 
power  or  authority  to  sell,  a  surrender  may  be 
made  by  attorney,  as  well  as  in  proper  person. 
A  person,  however,  cannot  surrender  by  attor- 
ney, where  he  cannot  surrender  in  person  with- 
out a  special  custom.  And  therefore,  though 
he  may  surrender  by  attorney  in  court,  or  to 
the  lord,  or  steward,  out  of  it  by  attorney ;  yet 
he  cannot  surrender  by  attorney  to  two  tenants, 
or  to  the  bailiff  or  reeve  of  the  manor,  without 
a  special  custom  to  warrant  it;  for  in  these 
cases  a  special  custom  would  be  necessary  to 
warrant  the  surrender  of  the  copyholder  him- 
self, and  therefore,  a  surrender  by  attorney 
would  not  be  good  without  a  farther  custom 
for  doing  so.  llie  attorney  must  be  appointed 
by  deed;  and  he  ought  to  pursue  the  usual 
customs  as  to  form,  and  ought  to  make  the 
surrender  in  the  name  of  his  principal,  not  in 
hi^own  name ;  or  show  his  authority,  and  say 
he  surrenders  the  copyhold  by  force  of  such 
authority.  But  a  purchaser  of  a  copyhold  is 
not  obliged  to  accept  of  a  surrender  by  attorney. 
2  Tho.  Co.  Utt  p.  627,  n^ 

Tacituii. 


99CC»A1IED  PTOUCy  AMD  TQ  #B  jyDiaiAiXY 
NOTICED. 

1.  An  Act  for  Hghtiiig  with  Gas  tlie  Tbwn 
of  Downpatrick  in  the  Cx>unty  of  Down.  ' 

2.  An  Act  for  lifffating  with  GttH'  the  Toim 
and  Parish  of  Radcfiff  and  the  XVyHriiah^  of 
Pilkington,  or  I^arts  thereof,  in  the  County 
Palatine  of  Lancaster, 

3.  An  Act  for  better  sosessing  and  eolleeting 
the  Poor  Rates,  Lighting  and  Watddng,  and 
Church  Rates,  in  the  Parish  of  Ayiesbory,  and 
the  Highway  Rates  in  thjB  Township  of  Ayles- 
bury and  Hamlet  of  Walton  respectively,  in  the 
County  of  Buckingham. 

4.  An  Act  for  grantii^  more  effectual  Puwius 
for  lighting  with  Gas  the  Town  of  Bor^  sad 
the  Neighbourhood  thereof  in  the  Parish  of 
Bury  in  the  County  Palatine  of  Lancaster*     ' 

5.  An  Act  to  enable  the  United  Company  of 
Proprietors  of  the  Ellesmere  and  Chester  Canal 
to  raise  a  further  Sum  of  Money. 

6.  An  Act  for  building  a  Bridge  across  the 
Medway  at  Rochester  in  the  County  of  Kent, 
with  approaches  thereto ;  for  taking  down  the 
present  Bridge;  and  for  amending  the  Acts 
relating  to  the  same. 

7.  An  Act  for  repairing,  impro^^ng  and 
maintaining  certain  Roads  leading  from  the 
Borough  of  New  Woodstock  to  Rolhight  Lane, 
and  other  Roads  connected  therewiS),  in  the 
Countv  of  Oxford. 

8.  An  Act  for  lighting  with  Gas  the  Town  oC 
Middleton  and  its  vicinity  in  the  County  of 
Lancaster. 

9.  An  Act  for  inclosing  Lands  in  the  Ftendi 
of  Willingham  in.  the  County  of  Cambridge, 
and  for  draining  and  embanking  certain  Fen 
Lands  and  Low  Grounds  in  the  said  Parish. 

10.  An  Act  to  enable  the  Company  of  Ph>- 
prietors  of  the  Manchester  and  Salford  Water- 
works to  raise  a  further  Sum  of  Money. 

1 1 .  An  Act  for  altering,  amending,  and  en- 
larging the  Powers  and  Provisions  of  the  se- 
veral Acts  passed  in  relation  to  the  Mookland 
Navigation. 

12.  An  Act  for  enabling  the  Trustees  of  the 
Enfield  Chase  Road  to  make  a  Deviation  or 
Alteration  of  the  said  Road  frona  a  Point  near 
the  Sixteenth  Milestone  in  the  Fkrish  <^  North 
Mims  to  the  Town  of  Hatfield  in  the  County 
of  Hertford. 

13.  An  Act  for  constructing  a  Wet  Bock 
and  other  Works  on  the  South  Side  of  the 
River  Wear  at  Sunderland-hear-the-Sea  in  the 
County  Palatine  of  Durham. 

14.  An  Act  to  amend  and  enlarge  some  of 
the  Acts  relating  to  the  Great  Western  Raihray 
Company,  and  to  confirm  the  Purchase  of  cer- 
tain Railways  bv  the  said  Company. 

15.  An  Act  lor  enabling^  the  Tannton  Gas 
Light  and  Coke  Company,  incorporated  l^the 
Taunton  Gas  Act,  1845,  to  borrow  additional 
Money  for  the  Purposes  of  the  Company^  snd 
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tar  eohfimifhg  a  PoitlMiM  nade  by  tlMfo;  and 
fcr  other  Porposea. 

16.  An  Act  for  hnprorinff  and  maintaining 
the  Port  and  Harbour  of  Uelenaborough^  in 
tbe  County  of  Dumbarton. 

17.  An  Act  for  better  supplying  with  Water 
the  Qly  and  Neigfabonrhood  of  York. 

18.  An  Act  to  incorporate  the  Members  of 
the  Most  Honourable  and  Loyal  Society  of 
Andent  Britons,  commonly  called  The  Welsh 
Charity  School,  and  to  enable  them  the  better 
to  carry  on  their  charitable  Designs. 

19.  An  Act  for  better  supplying  with  Water 
the  Town  and  BnTirons  of  Boston  in  the  County 
of  Lincoln. 

20.  An  Act  for  establishing  a  Cemetery  at 
Birmingham  in  the  County  of  Warwick. 

31.  An  Act  to  enable  tne  Company  of  Pro- 
prietors of  the  Glasgow  Waterworks  to  intro- 
duce ah  additional  supply  of  Water  to  the  City 
and  Suburbs  of  Glasgow. 

22.  An  Act  for  providing  an  enlarged  Site 
for  rebuilding  the  Coal  Market  in  the  City  of 
lioodon,  and  for  widening  the  Avenues  in  the 
\icinity  thereof,  and  for  effecting  other  Im- 
provements in  the  said  City. 

23.  An  Act  for  enabling  the  Parliamentary 
Trustees  on  the  River  Clyde  and  Harbour  of 
Glasgow  to  acquire  a  Portion  of  the  Lauds  of 
Stobcross  and  admcent  Grounds,  and  to  coo- 
struct  thereon  a  Wet  Dock  or  Tidal  Basin, 
with  certain  additional  Wharfs  and  other 
Works. 

24.  An  Act  for  improving  and  maintaining 
the  Harbour  or  Port  of  Sligo  in  the  County  of 
«ligo. 

25.  An  Act  for  constructing  a  Pier,  and 
forming  necessary  Approaches  thereto  in  the 
Parish  of  Weston-super-Mare  in  the  County  of 
Somerset. 

26.  An  Act  for  amending  certain  Acts  of 
the  Forty-third  and  Fiftieth  Years  of  the  Reign 
of  His  late  Majesty,  King  George  the  Third, 
relating  to  the  Port  and  Harbour  of  the  Town 
and  County  of  the  Town  of  Southampton. 

27.  An  Act  for  establibhing  a  general  Ceme- 
tery for  the  Interment  of  the  Dead  in  the 

-Neighbourhood  of  the  Towns  of  Plymouth, 
Devonport,  and  Stonehouse,  in  the  County  of 

-  Devon. 

2S.  An  Act  for  altering,  amending,  and  en- 

•larging  the  several  Acts  relating  to  the  Im- 
provement of  Birkenhead^  Claughton-cum- 
Grange,  and  Part  of  Oxton,  in  the  County  of 
Chester. 

29.  An  Act  for  improving  the  Borough  of 
Leicester. 

30.  An  Act  for  paving,  lighting,  watching, 
,  watering,  cleansing,  regulating,  and  otherwise 

improving  the  Town  of  Southport  in  the  County 

.Palatine  of  Lancaster,  and  for  establishing  and 

regulating  a  Market  and  Market  Places  therein. 

31.  An  Act  for  extending  the  Limits  of  the 
Borough  of  Helensburgh  in  the  County  of 
Dumbarton,  for  lighting  and  cleansing  the  same, 
for  establishing  a  Police  therein,  ana  for  other 
Purposes  relating  thereto. 

32.  An  Act  to  erect  and,  constitute   the 


Parishes  of  Old  and  New  Monklandt  and  Pftrti 
of  the  Parishes  of  Bothwell  isnd  Shotts,  in  the 
County  of  Lanark,  into  One  Police  District, 
for  the  Establishment  of  an  efficient  Police 
Force  ther^,  and  for  other  purposes  relatmg 
thereto. 

33.  An  Act  for  incorporating  the  Gravesend 
and  Milton  Waterworks  Company,  and  for 
more  effectually  supplying  the  Inhtabitants  of 
the  Town  and  Parisnes  ofGravesend  and  Mil- 
ton-next-Gravesend  and  the  Parish  of  N«rth« 
fleet  in  the  County  of  Kent  with  Water.  . 

34.  An  Act  for  granting  more  ttecUul 
Powers  for  supplying  with  Water  the  Town  of 
Bury,  and  the  several  Townships  of  Walmer- 
sley-cum-Shuttleworth,  Bury,  and  Elton,  all  in 
the  Parish  of  Bury  in  the  County  Palatine  of 
Lancaster.^ 

35.  An  Act  to  amend  the  provisions  of  Two 
several  Acts  oassed  in  the  Third  and  Eighth. 
Years  of  His  Majesty  King  George  the  Fourth, 
for  supnlving  with  water  the  Tovvn  of  Liver* 
pool  and  Harrington  and  Toxteth  Park  in  the*. 
County  Palatine  of  Lancaster. 

36.  An  Act  for  better  supplying  with  Water 
the  Town  and  Borough  of  Sunderland,  and 
the  Neighbourhood  thereof,  in  the  County  of 
Durham. 

37.  An  Act  for  better  supplying  with  Gas 
the  Town  and  Borough  of  Sunderland,  and  the 
Neighbourhood  thereof,  in  the  County  of  Dur^  • 
ham. 

38.  An  Act  for  incorporating  the  Rother- 
ham  Gas  Light  and  Coke  Company,  and  for 
better  supplymg  the  Parish  of  Ilo^herham  in 
the  West  Riding  of  the  County  of  York  with- 
Gas. 

39.  An  Act  to  enable  the  Bilston  Gas  Li^ht 
Company  to  light  with  Gas  the  Town  of  Bils* 
ton,  and  certain  other  Townships,  Parishes, 
and  Places  in  the  County  of  Stafford. 

40.  An  Act  for  better  supplying  with  Gas 
the  Townships  of  Biltou  wiUi  Harrogate  and 
Pannal,  and  certain  Parts  of  the  Townships  of 
Knaresborough  and  Scriven  with  Tentergate,^ 
adjacent  thereto  or  intermixed  therewith,  aU 
in  the  West  Riding  of  the  County  of  York. 

41.  An  Act  for  constructing  and  maintain- 
ing an  Arcade  between  Argyle  Street  and 
Great  Clyde  Street  in  the  City  of  Glasgow,  to 
be  called  "The  Union  Arcade/*  and  for  alter- 
ing the  Site  of  an  intended  Foot  Passenger 
Bridge  across  the  Clyde  at  Glasgow. 

42.  An  Act  for  the  better  and  more  efiectual ' 
ascertaining,  assessing,  collecting,  and  levying ' 
the  Poor  lUte,  and  all  other  Rates  and  Assess-  - 
ments,  in  the   Parish  of  Carshalton  in  the^ 
County  of  Surrey,  and  for  the  better  Manage- 
ment of  the  Buainess  and  Affairs  of  the  said 
Parish;  and  for  other  Purposes  relating  there- 
to. 

43.  An  Act  to  incorporate  the  Memben  of 
the  Institution  called  "The  Royal  Asylum  of 
the  Saint  Ann's  Society,"  and  to  enable  them 
the  better  to  carry  on  then:  charitable  De* 
signs. 

44.  An  Act  for  forming  and  regulating  ^^ThA 
Electric  Telegraph  Company,''  and  to  enable 
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ft^  said  Cimpmf  td'Wk  eettntcr  LeCten 

'  '45.  An  A<5t  for  iiK^orportting  the  ••  Ckle- 
donian  Insnnoice  Coinpftny,^  for  enablhig  tile 
Md  Company  to  aoe  and  be^aned,  to  take  and 
to  hold  Property;  for  confirming  the  Rnlea 
And  Regnlationa  of  the  said  Company ;  and 
for  other  Purposes  relatin^r  thereto. 

46.  An  Act  for  maintaining  the  Road  from 
Deanbum  in  the  Connty  of  Haddington, 
through  Greenlaw  in  the  County  of  Berwick, 
to  Cpmhill  in  the  County  of  Durham,  with 
Branches  from  Crafrae  Mill  through  Lander, 
from  Orange  Lane  to  Swinton,  and  from  Cold- 
stream to  Mount  Pleasant,  all  in  the  County  of 
Berwick ;  and  for  maintainini;  the  Bridge  over 
the  River  Tweed  at  Coldstream. 

47.  An  Act  to  enlarge  the  Term  and  Powers 
tef  an  Act  made  in  the  Sixth  Year  of  the  Reign 
of  His  Majesty  George  the  Fourth,  for  repair- 
ing and  mantaining  the  Road  from  Whitebum, 
^pon  the  Turnpike  Road  from  Edinburgh  to 
Crreenlaw,  passing  through  Thomydyke  and 
Westruther  to  Choicelec,  upon  the  Turnpike 
Road  from  Greenlaw  to  Donse,  all  in  the  County 
of  Berwick. 

48.  An  Act  to  alter,  amend,  and  enlarge  the 
Powers  and  Provisions  of  an  Act  passed  in  the 
Second  and  Third  Years  of  the  Reign  of  Her 
present  Majesty,  intituled  "An  Act  for  main- 
taining and  regulating  the  Market  in  the  Parish 
of  Sidmouth  in  the  County  of  Devon.** 

49.  An  Act  for  more  effectually  supplving 
Water  to  the  Inhabitants  of  the  Town  of  Bol- 
ton, and  several  Townships  and  Parishes  ad- 
joining or  near  thereto,  in  the  County  of  Lan- 
caster. 

60.  An  Act  for  the  better  supplying  with 
^as  the  Royal  Burgh  of  Dundee,  Suburbs 
thereof,  and  Places  adjacent,  in  the  County  of 
Forfar.  ' 

51.  An  Act  to  authorize  certain  Alterations 
in  the  Line  of  the  Syston  and  Peterborough 
Branch  of  the  Midland  Railway,  and  the  For- 
mation of  certain  other  Branch  Railways  in 
connexion  therewith. 

M.  An  Act  for  making  a  Railway  from  Mal- 
don,  through  Witham,  to  Braintree,  all  in  the 
County  of  Essex. 

53.  An  Act  for  making  a  Railway  from  the 
Eastern  Union  Railway  in  the  Parislf  of  Bent- 
lej  to  the  Town  of  Hadleigh,  all  In  the  County 
of  Suffolk,  to  be  called  "The  Eastern  Union 
And  Hadleigh  Junction  Railway.*' 

54.  An  Act  for  making  a  Branch  Railway 
from  the  London  and  Brighton  Railway  to  or 
near  to  the  Town  of  East  Grinstead  in  the 
County  of  Sussex. 

55.  An  Act  to  enable  the  South-eastern 
Railway  Company  to  make  and  maintain  a 
Railway  from  the  Town  of  Rye  to  the  Mouth 
of  ^e  Harbonr. 

56.  An  Act  to  enable  the  South-eastern 
Railway  Company  to  construct  an  additional 
Station  at  Ashford  in  the  Connty  of  Kent ;  and 
for  other  purposes. 

67.  An  Act  to  amend  and  enlarge  the  Powers 
of  the  Acta  relating  to  the  Edinburgh,  Leith, 
and  Gnmton  Railway. 


5B.  A^  Act  for  emWayttg  Bfcirtalds  «d 
Darlington  Junction  Railway  CosBMiiyto™^ 
a  Railway  from  mt  near  Think  to  If  alm,lntli 
a  Bratich  to  Hemsky. 

59.  An  ActforenaUioirtlieYoikaBdNoitt 
Midland  Railway  Company  to  eztead  tlie  line 
of  the  Whitby  and  Pickering  Railway  to  or 
near  Castleton. 

60.  An  Act  to  enable  the  Glasgow,  Wsky, 
Kilmarnock,  and  Ayr  Railway  CompsBf  to 
alter  their  line  near  Kihnamock,  and  to  make 
Branches  to  Linwood,  Swinleea,  and  the  Kil- 
marnock and  Troon  Railway. 

61.  An  Act  to  amend  the  Acta  rdatingto 
the  Glasgow,  Paisley,  Kihnamock  and  Ayr 
Railway;  and  to  authorise  the  Formaticm  of 
Branches  from  Busby  to  Irrine,  and  from  Ir- 
vine to  the  Harbour  thereof,  with  a  aobsidiaiy 
Branch  to  Perceton  Coalworks. 

62.  An  Act  to  enable  the  Glasgow,  Psiiler. 
Kilmarnock,  and  Ayr  Railwav  Company  to 
make  a  Branch  from  their  Railwav  near  Blttr 
to  Stratharen ;  and  to  amend  the  Acts  relsthig 
to  such  Railway. 

63.  An  Act  for  making  Railways  from  the 
Brighton,  Lewes,  and  Hastings  Railway  to 
Eastbourne,  to  Hailsham,  and  to  Seafbrd  and 
Newhaven,  and  certain  Deviations  frma  the 
Line  of  the  said  Railway,  all  in  the  OomAf  6f 
Sussex. 

64.  An  Act  to  authorize  the  Sonth-eiiten 
Railway  Company  to  make  a  Railway  (twa 
Tuobridge  Wells  to  join  the  Rye  and  Ashfofd 
Extension  of  the  Brighton,  Lewes,  and  Hist- 
ings  Railway  near  Hastings. 

65.  An  Act  for  enabling  the  York  and  North 
Midland  Railway  Company  to  msAce  certain 
Branch  Railway^  in  the  East  Ridrag  of  tiie 
County  of  York ;  and  for  other  purposes. 

66.  An  Act  for  enabling  the  York  and  Nerth 
Midland  Railway  Company  to  make  cnt&a 
Branch  Railways  in  the  East  Riding  of  the 
County  of  York ;  and  for  other  purposes. 

67.  An  Act  to  empower  the  London  and 
Birmingham  Railway  Company  to  make  a 
Branch  Railway  from  Rugby  to  roe  Syston  tad 
Peterborough  Railway  near  Stamford. 

68.  An  Act  for  making  a  Branch  Railvaf 
from  the  Brighton  and  Chichester  Raihwy  to 
the  Town  of  Littlehampton  in  the  Conntfof 
Sussex. 

69.  An  Act  for  maldnff  a  Branch  lUawsy 
from  the  Brighton  and  Chichester  Railwif  to 
the  Town  of  Steyning  in  the  Connty  of  Sowci. 

70.  An  Act  to  enable  the  Edinbori^  tnd 
Glasgow  Railway  Company  to  alter  the  line  of 
the  Glasgow  Junction  Railway,  and  to  fonn  a 
Branch  to  South  Qneensferrv. 

71.  An  Act  for  making  a  Rulwav  from  Um- 
don  to  York,  with  Branches  therentm  onmd- 
ing  for  the  Counties  of  Hertford,  Bedfora,  Han- 
tingdon,  Northampton,  Rntiand,  Kottiiq;tan, 
and  the  Three  Divisions  of  the  County  of  lio- 
coln  a  Railway  Communication  irith  Londm 
and  York,  to  he  called  *<The  Gnat  Noithen 
Railway." 

72.  An  Act  to  enable  Use  EdinboiKh  ud 
Northern  Railway  Company  to  parriiaM  the 


¥maj  <wiMQ9$  thi  Km*  Xiy  btCwMii  Fwsf- 
FoK^-on-CraiK  and  BrougKiy. 

73.  Aa  Act  to  empower  the  North  Brkkh 
Bailway  Ck>inpany  to  conetnict  certain  Branch 
BnilwayB  in  connexion  with  the  Hawick  Branch 
of  the  North  Britieh  Railway. 

74.  An  Act  to  authorise  Uie  Ccmstniction  of 
several  Branch  Railways  and  other  Works  in 
couMskw  with  the  North  British  Railway. 

75.  An  Act  to  enable  the  Scottish  Midknd 
Junction  Railway  Company  to  make  certain 
Branch  Railways  ;  and  to  amend  the  Acts  re- 
lating to  such  Railway. 

76.  An  Act  for  making  a  Railway  from  the 
Eastern  Counties  Railway  at  Marks  Tey  near 
Cokhester  to  the  Town  of  Sudbury  in  the 
County  of  Suffolk,  and  the  Town  of  Halstead 
in  the  County  of  Essex,  with  a  Branch  Railway 
^om  the  Eaatom  Union  Railway  to  the  Hythe 
ait  Colchester. 

77.  An  Act  for  making  a  Railway  from  the 
Scarborough  Branch  of  the  York  and  North 
Midland  Railway  at  Norton  near  Malton  to  the 
Bridlington  Branch  of  the  Hull  and  Selby 
Bailway  at  Great  Driffield,  with  a  Branch 
therefrom. 

78>  An  Act  toemible  the  Arbroath  and  For- 
Mkt  Railway  Company  to  raise  an  additional  Sum 
of  Money ;  and  to  amend  the  Acta  relating  to 
the  said  Company. 

79*  An  Act  to  enable  the  Edinburgh  and 
Northern  Railway  Company  to  alter  their  Line 
<if  Bnlwajr  nenr  to  Dyaart,  to  make  a  Branch 
Bailway  from  Kingfaom  to  the  Harbour  of 
Pettycur,  and  for  oUwr  Purposes  relating  to  the 
flnd  Company. 

SO.  An  Act  to  empower  the  Manchester  and 
Birmingham  Railway  Company  to  make  a 
Branch  Railway  from  B<^ngton. 

81.  An  Act  for  making  a  Railway  from 
iBaagow  to  Dumbarton  and  Lochlomond,  and 
with  brandies  to  Helensburgh  and  other 
Places,  to  be  called  "The  Caledonian  and 
Dumbartonshire  Junction  Railway." 

82.  An  Act  for  making  a  Railway  from  Ox- 
inrd  to  Ihie  London  and  Birmingham  Railway 
at  Bletchlev  in  the  County  of  Buckingham. 

83.  An  Act  for  making  a  Railway  from  the 
Croydon  and  Epsom  Railway  at  Epsom  to  the 
Town  of  Portsmouth,  to  be  called  "  The  Direct 
London  and  Portsmouth  Railway  ** 

84 .  An  Act  for  making  a  Rulway  from  Hare- 
eaatle  to  join  the  Manchester  and  Birmingham 
Railway  at  or  near  the  Sandbach  Station 
thereon. 

86.  An  Act  for  making  a  Railway  from  the 
Manchester  and  Birmingham  Railway  at  Mac- 
clesfield to  the  Trent  Valley  Railway  at  Col- 
widi,  with  Branches. 

86.  An  Act  for  making  a  Railway  from  the 
Bfaschester  and  Birmingham  Railway  at  Mac- 
dbafield  to  join  the  Birmingham  and  Derbv 
line  of  the  Midland  Railways,  with  a  Bnmefa 
-to  Stoke^upoB-'I^eot. 

87.  An  Act  for  mddng  «  Railway  from  Bel- 
Cut  to  Downpatridc,  with  Branches  to  the 
Towns  of  Holywood,  Newtowiuuds,  Bangor, 
and  Den^hadee.  all  in  theGoiinly  of  Down. 


RDOa 


88.  An  Aot  ligr  mOing  a  Railwny 
Great  Grimsby  by  Louth  and  Alford  to  J 
all  in  the  county  of  Lincoln,  to  be  caUod  "Tho 
East  Lincolnshire  Railway." 

89.  An  Act  for  enabling  the  York  and 
North  Midland  Railway  Company  to  make  a 
more  direct  Line  of  Railway  between  York  and 
Leeds. 

90.  An  Act  for  making  a  Railway,  to  b« 
called  "  The  Liverpool,  Manchester,  and  New- 
castle-upon-Tyne Junction  Railway,"  with  a 
Branch  to  the  Town  of  Hawes. 

91.  An  Act  for  making  a  Railway  from 
the  Chester  and  Birkenhead  Railway  to  tho 
Manchester  and  Birmingham  Railway,  with 
Branches  therefrom,  to  be  called  *'  The  Birken* 
head,  Lancashire,  and  Cheshire  Junction  Railr 
way." 

92.  An  Act  for  maiung  a  Railway  from  tfa» 
Leeds  and  Bradford  Extension  Railway  to 
the  Lancaster  and  Carlisle  Railway,  with  a  di- 
verging line  therefrom  to  Lancaster,  to  bo 
called  "The  North-western  Railway." 

93.  An  Act  for  making  a  Railway  from  tho 
Line  of  the  Syston  and  Peterborough  Railway 
in  the  Parish  of  Helpstone,  near  to  the  Towa 
of  Stamford,  to  the  Line  of  the  Wisbech 
Branch  of  the  Lynn  and  Ely  Railway  at  or 
near  to  the  Town  of  Wisbech,  to  be  called 
''The  Boston,  Stamford,  and  Birmingham 
Railway." 

94.  An  Act  for  improving  and  maintainin(t 
the  Harbour  of  Fort  Ellen  in  the  County  ^ 
Argyll. 

95.  An  Act  for  enabling  the  Newcastle  and 
Darlington  Junction  Railway  Company  to 
make  a  Railway  from  the  Line  of  the  Great 
North  of  England  Railway  to  or  near  to 
Boroughbridge. 

96.  An  Act  for  enabUng  the  Newcastle  and 
Darlington  Junction  Railway  Compamr  to 
make  a  Railway  from  the  Line  of  the  Great 
North  of  England  Railway  to  Bedale. 

97-  An  Act  to  empower  the  Eastern  Unkm 
Railway  Company  to  complete  the  Eastern 
Union  Railwav  from  the  Junction  thereof  with 
the  Line  of  the  Eastern  Counties  Railway  at 
Ardleigh  to  Colchester. 

98.  An  Act  for  making  certain  new  Lines 
and  Deviations  in  the  Line  of  the  Great 
Grrimsby  and  Sheffield  Junction  Railway,  and 
for  constructing  a  Branch  therefrom  to  the 
Town  of  Caistor,  all  in  the  Parts  of  Lindsey  ia 
the  County  of  Loncoln. 

99.  An  Act  for  enabling  the  Great  Grimsby 
and  Sheffield  Junctkm  Railway  Company  .to 
make  an  extension  from  the  Market  Raaea 
Branch  from  the  Great  Grimaby  and  Sheffield 
Junction  Railway  to  communicate  with  the 
City  of  Lincoln,  and  ako  a  branch  to  the 
Town  of  Barton-upon-Humber,  and  other 
Works  connected  therewith. 

100.  An  Act  to  authoriae  the  Great  Grimsby 
and  Sheffield  Junction  Railwa^^  Coropainr  to 
make  an  Eateaaion  from  their  line  of  Railway 
in  the  Parish  of  Bole  in  the  County  of  Not- 
tingham, to  the  Town  of  NewariL-opon-IVent 
in  the  aame  County. 
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•XomI  mid  PtfMHc}  AeU. 


101 ;  An  Aet  for  etUbfithing  a  Bumk  C4^ 


munication  wton  the  River  Hnmber  in  cQiujJuuLSunt  Chad  in  ScdVbrd,  Cude  Cliaidi« 

Uppt^a. and  Colon,  and  TIlfiAglMi,  an  m the 


nexion  with  '*11ie  Great  Grimsby  aaASMV. 

field  Junction  Railway.'' .  T  *  "^  JC^iintj  of  Strfatl,  . . .    :  , 

t02.  An  Act  to  empower  the  Midland  lUlt- [''  115.  An  Act  for  1G«^ng 
wajr  Company  >t(i  niakB'a '^RaiKvay  f r«m  Jj/e     "  ' '  —        - 


Bk<d)7eto  the  Clay  OroM  dkall6n  of  the  &iu]<>: 
land  Railway^  and  a  Branch  lA  the  Pariah 'of 
C«ch.  ■■  '  .   >       :       • 

'  103.  An  Act  for  making  a  Railway  from 
Aberdeen  to  Inverness,  with  Branchas  .to 
BanfTy  Portsoy,  Garmouth,  and  Bnrghead,  to 
be  called  "the  Great  North  of  Scotland  RaH- 
way/' 

104.  An  Act  to  enable  the  Balloehney  Rail- 
way Company  to  improre  the  Gauge  of  their 
Rails. 

105.  An  Act  for  making  a  Railway  Commu- 
nication between  the  Citj  of  Bristol  and  the 
proposed  South  Wales  Railway  in  the  County 
of  Monmouth,  with  a  Branch  Railway  there- 
from. 

106.  An  Act  for  amending  an  Aet  passed  in 
the  Thirtieth  Year  of  the  Reign  of  his  late  Ma- 
jesty King  George  the  Third,  for  making  and 
maintaining  a  navigable  Communication  be- 
tween Stowmarket  and  Ipswicli  in  the  County 
of  Suffolk,  so  as  fo  enable  the  Trustees  of  such 
Act  to  lease  the  said  Narigation  j  and  for  other 
Purposes  connected  therewith. 

107.  An  Act  to  enable  the  Slamannan  feil- 
way  Company  to  make  a  Raihvay  to  Borrow* 
«tonnes8,  with  Branches  to  the  Bdnlbttrgh  and 
Glasgow  Railway. 

108.  An  Act  for  making  a  Pier  from  the 
Common  Hard  at  the  Eastern  or  PorUmouth 
Side  of  the  Harbour  of  Portsmouth  in  the 
Parish  of  Portsea  in  the  County  of  Southamp. 
ton. 

109.  An  Act  for  enabling  the  Trustees  of  the 
Liverpool  Docks  to  construct  additional  Wet 
Docks  and  other  Works,  and  to  raise  a  further 
Sum  of  Money ;  and  for  extending  and  amend- 
ing the  Acts  relating  to  the  Docks  and  Har- 
bour of  Liverpool. 

110.  An  Act  for  constructing  Docks  and 
other  Works  ht  Coble  Dean  in  the  County  of 
Northumberland,  and  in  the  Borough  and 
County  of  Newcastle-upon-Tyne,  to  be  called 
*'The  Northumberland  Docks." 

111.  An  Act  for  better  supplying  with  Water 
the  Inhabitants  of  the  City  of  Lincoln,  and 
certain  Parishes  and  Places  adjacent  thereto  in 
the  County  of  Lincoki. 

112.  An  Act  lor  the  better  supplying  with 
W^r  the  Town  and  Borough  of  Warrington, 
or  Parts  thereof,  in  the  Counties  of  Lancaster 
and  Chester,  and  the  Townships  of  Latchford 
and  Appleton  in  the  last-mentioned  County. 

113.  An  Act  for  supplying  with  Water  the 
Hamlets  or  Phces  of  High  and  Low  Harrow- 
pte  in  the  several  Townships  of  Knares- 
borough,  Pannal,  Bilton-with-Harrogate,  and 
Scriven^th-Tentcrgate,  in  the  Parishes  of 
Knaresborough  and  Pannal  in  the  West  Ridimr 

-of  the  County  of  York. 
*i.*li*  An  Act  for  better  supplying  with  Gas 
the  Town  and  Borough  of  Stafford,  and  the 


mnenX  ViriabM  and  Tmniabipt  of  Saiot  Mary 


J'witK'Gas  and  eop- 
»ly^[  wi^  W4leiMl*^Tdar»iir  gaittoyirt  and 
the  Seigbbmirhoodf  ihavao^  m  ljh^6oiiB#y  of 
Ptirham*  -..,/• 

'  119.  An  Act  for  better  mpfiipm^  «itk  Gaa 
and  Water  the  Towa.  and  Biriab  «i>K0«rial  in 
the  Coanty  of  WeatmoreUutd.!    >       * 

117.  An  Act  for  lighting  with  Gaa  the  Fuidk 
and  Borough  of  Great  Gnmsby  in  the  Comity 
ofLtttcoln. 

lid.  At>  Act  for  supplying  and  lightiBg  the 
Town  of  Hamikon^and  Plaeea  adjaewit  Ihsfsfa 
with  Gas. 

1 1 9^  An  Att  for  better  paving,  lighting,  clean- 
ing, reguladng,  and  improving  -  the  Town  of 
Burnley  in  the  County  Palatine  of  York,  and 
for  better  sopplying  the  lidialMtanta  thereof 
with  Water.  ' 

120.  An  Act  to  alter,  amend,  and  enfaOKetbe 
Powers  and  Protisions  of  an  Act  pa^^sed  in  the 
First  Year  of  the  Reign  of  Her  present  Maieity, 
intituled  '*  An  Act  to  enable  the  Mayor,  Al- 
dermen, and  Burgesses  of  the  Borough  of 
Liverpool  to  open  and  widen  certain  Strveu 
and  Places,  and  otherwise  to  improve  the  same; 
and  to  enable  the  s'aid  Mayor,  Aldermen,  and 
Bm gesaeato -appropriate  certain  Laoda, Teoe- 
mente;  and  Hereditamtois^T^blic  B«|kwas, 
and  also  to  erect  pubBc  Baddinifa;:  . 

191.  An  Aet  for  lighting  with  Gat  the 
Borough  of  Newoaatl0*upoo-TyBe^  'mait  for 
varying  and  extending  the  Poweca-.of .  the  se- 
veral Acta  for  regulating  and  improvinp^  the  said 
Borough. 

122.  An  Act  for  paving  the  Footways  in  the 
Town  of  Sittingboume  in  the  Parish  of  Sifcting- 
boome  in  the  County  of  Kent,  atid  for  lighting 
the  Streets,  and  for  the  Removal  and  mrent- 
ing  of  Niusanoes  and  Annoynncea  within  the 
said  Parish. 

.  123.  An  Act  for  widemngi  altering  and 
improving  certain  Streets  widdn  the  City  of 
York;  and  for  other  Purposes. 

124.  An  Act  for  paving,  cleansing,  drainiag. 
and  improving  the  Town  of  Bromsfirrove,  for 
opening  a  new  Street  therein  and  in  &e  Ihuiah 
of  Stoke  Prior,  both  in  the  County  of  Worcea- 
ter,  and  for  the  better  assessing  and  collecting 
the  Poor,  Chnrch,  and  Higfainiy  Ratet  withta 
the  Parish  of  Bromsgrove. 

1 25.  An  Act  for  regulating  the  Repair  and 
Maintenance  of  the  fioade  and  Streets  vithia 
the  Town  of  Leith,  and  the  AseeeamenU  pay- 
able In  respect  thereof. 

126.  An  Act  for  more  effectually  Tegnbtm^ 
the  Salfbrd  Hundred  Court,  for  extending  die 
Juris(^cti6n  and  Powers  of  the  said  Command 
for  'establishing  and  conedtuting  it  as  a  Const 
ofRecordiT 

127.  An  Act  for  the  Imnroyement  of  the 
Sewerage  and  Draina^  or  tfui  Borough  of 
Liverpool,  and  for  making  further  Pjotkiobs 
for  the  eanatory  Regulation  of  die  aaid  Boroi^h. 

fTo  ha  oonttnued  in*  our  next  )ifoinfaer.l 


f6l 


■■■"*    ^••'v'^   r.^f.r. *    .:;.:-'• 


''■  '■'■•■'     ^'  ■'  '  .  -  .     '/'Wlrttiii^f  rgtmMOH»%  *•••,.■•■•■ 
IteruRN  to  a&.Order  of  the  HimoQ^  Hpim^f  Cpmmpnn  dated  ddth  Mi^}r^t946  j-^or 

'  -A  Wumk  bf  4lMi  NuaV«r  tif  Wi4«i  of  fiUitiiaoiM  iMiwd  otot  of  the  High OourU  of  Uww 
:  Miii«U^  tiio  Quoen'tf  Bdiicb,  tho  Ccmmon  Pteat,  and  the  Rxoh«qiler  of  Pleaa,  between  the^ 
19th  dav  of  November,  1845,  and  the  Idth  'May,  1846  ;*-iAnd  als6»  the  numbers  MBued 
cjut  tofthe  tame  Courta  to  the  baraUet  Six  Months  of  the  Five  precedmg  Years ;— Also,  thfe 
mils  filed  m  the  Osuna  tf  Equity  duiinir  the  same  periods  of  tone,  distinguishing  each 
Year.    (So  far  «•  rehttee  to  Writt  of  Summons.)* 

A  Return  of  the  Number  9f  Writs  of  Summons  issued  out  of  the  Court  of  Queen's  Bench, 

under  the  Dates  f<41owing : 


JO  A  T  K  8. 


From  the 
_From  the 

JPjfqra  the 

Prom  the 
JFvQm  the 

From  the 


10th  day  of  November,  1840,  to  the 
10th  day  of  November,  1841,  to  the 
.  10th  day  of  November,  1843,  to  the 
10th  (day  of  November,  1843,  to  the 
10th  day  of  November,  1844,  to  the 
10th  day  of  November,  1846,  to  the 


10th  day  of  May,  1841 
lOthday  of  May,  1842 
10th  day  of  May,  1843 
10th  day  of  May,  1844 
10th  day  of  May,  1845 
10th  day  of  May,  1846 


Number  of  Writs* 


28,776 

28,043 

24,965 

23,562 

19,471  " 

26,375 


FORTUNATUS   DWARRIS, 

R.  Goodrich, 
Two  of  the  Masters  of  the  Court^of  Queen's  Bench  in  attendance. 


A  Retitm  by  the  Masters  of  the  Court  ol  Common  Pleas  of  the  Number  of  Writs  of  Sum« 
mons  issued  out  of  the  said  Court  of  Common  Pleas  bel^Ween  the  10th  day  of  November, 
1846,  and  the  10th  day  of  May,  1846,  and  likewise  the  Numbert  issued  in  the:parailel  Six 
Months  of  Five  preceding  Years. 


DATS. 


Number  of 
Writs  of  Summons. 


Between  10th  November,  1840,  and  10th  May,  1841 
Between  10th  November,  1841,  and  10th  May,  1842 
Between  10th  November,  1842,  and  10th  May,  1843 
Between  10th  November,  1843,  and  10th  May,  1844 
Between  10th  November,  1844,  and  10th  May,  1845 
Between  10th  November,  1845,  and  10th  May,  1846 


11,065 
11,349 
11,042 
11,518 
9,002  •» 
12,873 


A  Return  of  the  Number  of  Writs  of  Summons  issued  out  of  Her  Majesty's  Court  of  Exche- 
quer of  Pleas  between  the  10th  day  of  November,  1845,  and  the  10th  day  of  May,  1846; 
and  also  the  Numbers  issued  out  of  the  same  Court  in  the  parallel  Six  Months  of  the  Five 
preceding  years,  rendered  by  the  Masters  of  the  said  Court. 


DATA. 


Number  of  Instances* 


11th  November,  1845,  to  the  9th  May,  1846,  both  days  inclusive 


lltb  November,  1844,  to  the  9ch  May,  1845  .  ditto 

11th  November,  1843,  to  the  9th  May,  1844  .  ditto 

11th  November,  1842,  to  the  9th  May,  1843  .  ditto 

1 1th  November,  1841,  to  the  9th  May,  1842  .  ditto 

11th  November,  1840,  to  the  9th  May,  1841  ditto 


30,763 
22,506 
24,443 
28,496 
31,65^3 
31,743 

'  Edmund  Walkkr,  Muster* 


*  The  return  of  the  number  of  Bills  in  Equity  appears  not  to  have  been  made. 

*  The  falling  off  in  the  number  of  Writs  between  Nov.  1844,  and  May,  1845,  was,  no  doubt, 
otrihg  to  the  Abolition  of  Arrest  on  Final  Process.  The  subsequent  Act  and  the  Railway  Liti- 
gations restored  the  number. — ^Ed. 
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BANKRUPTCY. 


Kbturn  to  an  Order  of  the  Hononrable  the  Hoate  of  GonuBSDii  iitod  Aqgwt  3, 1645^-^br 

A  Return  **  of  all  Orders  made  bj  tbe  Lord  Ghnnflftllor  Cor  tbe  AUowanca  of  Tnviiliiif  or 
other  Expenses  or  Charges  to  Comnussioners  and  Registrars  of  Uio  Court  of  BankinCcT; 
from  the  I  St  day  of  September,  1842,  to  the  6th  dayof  July,  1846;  nptafpag  tiieCanse 
or  Occasion  for  such  Allowances  :** 

A  Return  "  of  all  Persons  employed  in  the  Office  of  the  Lord  Chancellor's  Secretary  oC 
Badcrupts,  with  the  Dates  of  their  Appointments,  and  amount  of  their  Salaries  rwpeedyelf, 
from  the  1st  day  of  September,  1842,  to  the  6th  day  of  July,  1846/' 

A  Return  ''  of  the  Amount  of  Fees  received  in  the  Office  of  the  Lord  ChancelloT's  Secretaiy 
of  Bankrupts,  under  the  First  Schedule  annexed  to  the  Statute  1  &  2  Will.  4,  from  the  1st 
day  of  September,  1842,  to  the  6th  day  of  July,  1846,  with  the  Application  thereoL** 


Orders  made  by  the  Lord  ChanceUor  for  Tramelling  and  other  Expenses  to  Commisriooen 

and  Registrars,  &c« 


DATS 

ALLOWANCE 

A  mt#>tT%inn 

CAU8S  OR  OOCA8ION  FOR  ALLOW- 

or  ORDBR. 

TO   WHOM   M ADK. 

AJK 

ANCS. 

1843: 

£ 

s.  i. 

37  November 

Mr.  Commissioner  Holroyd    - 

300 

0    0 

-  -  For  services  and  expeosesin carry- 
ing the  Act  of  5  &  6  Vict.  c.  122,  into 
effi^ct  in  the  conntry. 

ay     „ 

F.  C.  Parry,  Esq;  -        -        - 

133 

0    0 

-  -  For  travelling  and  otiher  expenses 
whilst  acting  for  and  in  aid  of  a  le- 
gistrar  in  the  coonJtitym 

J.  Campbell,  Esq. 

133 

0     0 

-    .    -    ditto. 

37  Jannarf 

Mr.  Commissioner  Holroyd   - 

96 

8     0 

-  •  Fbr  traveDlDg  and  otSier  aqpeoaes 
whilst  acUng  for  a  Commissioner  in 
the  country,  during  his  illness. 

a?       „ 

Mr.  Cbnmiissioner  Balguy     - 

14 

11     0 

-  -  For  travelling  and  other  expenses 
whilst  acting  in  aid  of  a  coontry  Com- 
missioner 

«r      „ 

Mr.  Commissioner  Daniel 

46 

16     0 

-    -    •    ditto. 

27        „ 

T.B.H.Abrahall,E8q.- 

28 

10     0 

-  -  For  travelling  and  other  expenses 
whilst  acting  in  aid  of  angistirar  in 

13  December 

Mr.  Commissioner  Hohroyd   - 

84 

10     0 

the  country. 

-  -  For  travelling  md  otlier  expeossi 

the  countiy  during  his  illness. 

-  .    -    <fitto. 

13        „ 

Mr,  Commissioner  Stevenson  - 

19 

8     0 

13 

R.  J.  S.  Tuckett,  Esq.    - 

S5 

0    6 

-  -  For  travelling  and  other  expenses 
whilst  acting  for  a  registrar  during 

lus  illness. 

1846: 

1  July  .        . 

Mr.  Commissioner  West 

105 

15     2 

-  -  For  travelling  and  other  expenses 
whilst  acting  at  Sheffield. 

1    ,.     -        - 

Mr.  Commissioner  Burge 

105 

15    2 

-  -  For  travelling  and  other  cipeMcs 
whilst  acting  at  Hull. 

1    «     - 

S.Payne,  Esq.       . 

84 

12     2 

-  -  For  travelling  and  other  expenses 

1    „     -        . 

C.  Waterfield,  Esq. 

84 

12     2 

whilst  acting  at  Sheflield. 

-  -  For  travelling  and  other  cxpcBses 
whilst  acting  at  Hull. 

-  -    -    ditto. 

1    „     -        - 

Mr.  Commissioner  West 

10 

7    0 

1    „     -        - 

C.  Waterfield,  Esq. 

6 

16     0 

-  -  For  travellhig  and  otiier  encnses 

In-         ' 

S.  Payne,  Esq.      - 

12 

6    0 

whilst  acting  at  Sheffield. 

-  -  For  travellingand  other  expenses 
whilst  acting  at  Sheffield  and  Hull 

-  -  For  travdling  and  odier  eqieoses 

1     «      -         - 

Mr.  Commissioner  Holroyd   - 

63 

0    0 

whilst  acting  for  a  Comioisnoaer  in 

Ae  countr^^  durii^  lus  abaence. 

ParUametUarff-Mtimmi^JinnJ$i\iBf2)^fmi^'nf  C«i«f r  ComU  qf  Ctminum  Law.        iBB 


Fmoiift«flpplofad  in  the  Oflke  of  Oie  Lord  ChancdloeB  Secretary  of  Bankrnpto,  Ire. 


HAkss  OTFBitoofrs. 


B.  Clarke,  Ea^,  Secretary  of  Bankmpta 
K.  C.  Ogden,  Esq.,  Secretary  of  BaDkrupts  - 
T.  E.  Winalow,  Fnat  Clerk  to  Secretary  of  Baskrupta  - 
E.  W.  Smith,  Second  Clerk  to  Secretary  of  Bankmpta  - 
and  First  Clerk  to  Secretary  of  Bankruptt, 
9tce  Winslow,  appointed  Registrar 
J.  R.  Brougham,  Second  Clerk    .... 


DATS  OF 
APPOINTMENT. 


11  Octoher,  1842 
1 1  January,  1846 
28  April,  1842 
16  February,  1839 

11  April,  1845 
11  April,  1845 


TKARLT  SALARY. 


1,200  0  O 

1,200  0  0 

500  0  0 

300  0  0 

500  0  0 

300  0  0 


Feea  received  in  the  OflSce  of  the  Lord  Chancellor'a  Secretary  of  Bankrupts,  &c. 


AMOUNT  OP  FVBB 
RBCBITBD. 

APPLIOATION  TBBRBOF. 

£       S.      d. 

2,979    9    7 

£        S.     d. 
1,016  17     9 
1,962  11  10 

For  office  expenses. 

surplus,  oy  me  secretary  oi  isaoKrupts. 

£. 

2,979    9    7 

2Sth  August,  1846. 


(Signed) 


Richard  Claxb. 
C.  R.  Oodbn. 


ANALYnCAL  DIGEST  OP  CASES. 

RBPORTBD  IN   ALL  THB   COURTS. 

III.  PRACnCS. 

[For  the  I^Hf^oi  Baikmg  Cages  see  p,  510, 
mis  J  ComstrwsHom  qf  Staiutes,  p.  535,  antsj 
Prmc^fef  of  Common  Law  and  Grounds  of 
Aetiom,  p.  566,  aaisJ] 

AFFIDAVIT. 

1,  Jurat. — ^The  jurat  of  an  affidavit  sworn 
hefore  a  commisBioner  in  the  country,  on  which 
a  certiorari  to  bring  up  an  order  of  sessions 
was  granted,  omitted  the  words  **  before  me.'' 
HOd,  that  the  defect  was  fatal  to  the  affidavit. 

SesMe,  that  where  an  affidavit  is  sworn  be- 
fore a  judge  at  chambers,  the  ordinary  form  of 
the  jurat,  "  sworn  bv  the  above-named  defend- 
ant, &c.,  at  my  coambers.  Roll's  Gardens, 
Chancery  Lane,  this  19th  day  of  Norember, 
1844.— £.  H.  Alderson,"  is  sufficient.  The 
Queen  v.  Norbury,  32  L.  O.  106. 

2.  Form  of  Jurat. —-The  jurat  of  an  affidavit 
purporting  to  be  sworn  by  C.  E.,  was  drawn 
as  follows :— "  Sworn  at  Banbury,  in  the  county 
of  Orfonf,  this  8th  day  of  February,  1844, 
'WitRam  Mmnton,  a  Commissioner,"  See. 

Held,  a  fatal  objection  that  the  words  "be- 
fore me  **  were  not  inserted  between  the  date 
and  the  signature,  though  an  exhibit  was  an- 
nexed, having  subscribed  to  it  the  words, 
^'  This  is  the  notice  referred  to  in  the  annexed 


affidavit  of  C.  B.,  sworn  before  me  this  8th 
day  of  February,  1844.— Wm.  Munton."  Reg. 
V.  BioxkaM,hJuUntttnU  of,  6  Q.  B.  528. 

Case  eit»d  In  the  jndgmeat :  Rex  r.  Justieesof 
the  West  Ridiag,  3  M.  ft  3. 494. 

3.  Security  for  costs. — Description  of  de- 
/emfanf .— An  affidavit  of  the  defendant  in  sup- 
port of  a  rule  to  compel  the  plaintiff  to  give 
security  for  costs  is  sufficient,  if  it  can  be  col- 
lected from  the  context  that  the  deponent  is  the 
defendant  in  the  cause,  although  he  is  not  so 
described  in  terms.  Loutreutl  v.  Pkillipe,  32 
L.  O.  203. 

4.  Cf  jurymen,  as  to  verdict. ^Mifearriage 
in  taking  verdict, — In  case  for  an  infringement 
of  a  patent,  the  judge  left  three  questions  to  the 
jury;  and,  on  their  retiring  to  consider  their 
verdict,  he  handed  to  the  associate  an  abstract 
of  the  pleadings,  desiring  them  to  take  their 
finding  separately  on  the  three  questions  so 
submitted  to  them.  The  jury  returned  into 
court,  stating  that  they  found  a  verdict  for  the 
plaintiff  generallv.  The  counsel  for  the  de- 
fendant reqneated  the  associate  to  put  the  ques- 
tions separately :  this  he  declined  to  do,  not> 
withstanding  one  of  the  jorfrmen  intimated  that 
three  points  had  been  distinctly  put  to  them 
by  the  judge;  the  plaintiff's  counsel  objecting 
to  that  courae.  The  court  directed  a  new  tria)» 
without  costs. 

Affidavits  of  jur^inen,  as  to  what  passes 
among  themselves  with  reference  to  a  verdict, 
are  not  admissible.  Benileg  v.  Fleming,  1 
C.  B.  479. 
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JadfiiMi  JXr^^^Ctimi  OmMf^ 


mm 


Cue  eiiad  ia  the  jadgmMf :  BnryraM  r.  LngUj, 
5  Mann,  k.  Or.  ft f ;  6  Seott  N.  R.  518. 

And  Me  Diitrtngas,  1  «•  Efeetmeni,  3  «•  /mI^- 
Mi/  I  «*  Scire  facioi,  1. 

AMBNOMBNT. 

iff  frlo/  wufo-  tffff.  3  ^  4  ^.  4,  e.  42,  «.  23. 

— Declantion  on  ft  gaarantee  stated  that,  in 
conatderalion  that  plaintiff  wonld  make  ad- 
vameeM  of  money  by  way  of  loan  to  B.,  defend- 
ant promised  to  repay  j^laintiff  anch  sums  as 
he  snould  so  advance,  if  JB.  should  make  de- 
&ttU.  Breach,  that  B.  made  default,  and  de- 
fendant did  not  yaLypUnntif,  Plea.  Uiat  plain- 
tiff did  not  make  the  said  advances  to  B.,  in 
manner  and  form,  &c.    Issue  thereon. 

The  judge  at  the  trial  ordered  the  declara- 
tion and  plea  to  be  amended,  under  stat.  3  &  4 
W.  4,  c.  42,  s.  23,  by  stating  in  the  count,  that, 
in  consideration  that  plaintiff  would  procare 
the  British  and  Australian  Ba$U:,  in  which 
plaintiff  was  a  partner,  to  make  advances,  &c., 
to  B.,  defendant  promised  plaintiff  to  repay  the 
said  bank  such  sums  as  plaintiff  should  so 
cause  to  be  advanced,  &c. ;  and  in  the  plea, 
that  nlaintiff  did  not  procure  the  said  bank 
to  make  the  said  advances. 

Held,  that  such  amendment  was  not  war- 
ranted by  the  statute.  Boucher  t.  Murray, 
6  a  B.  362. 

See  Judgment,  2. 

APPEARAXCK. 

1.  Time  for  entering.^The  statute  2  W.  4, 
c.  39,  8.  11,  takes  the  time  for  the  service  of  a 
writ  of  summons  out  of  the  operation  of  Reg. 
Gen.  B.  T.  2  W.  4,  and  therefore  an  appearance 
may  be  entered  for  the  defendant  on  the  l6th, 
where  the  writ  of  summons  had  been  served 
on  the  6th  of  the  same  month,  the  intervening 
.]  2th  being  Easter  Day.  Harris  v.  Robinson, 
32  L.  O.  157. 

2.  Sec.  Stat,,  Infant. — ^Where  a  plaintiff  ap- 
peared sec.  Stat,  for  an  infant  defendant,  the 
court  set  aside  the  appearance  and  subsequent 
proceedings  without  costs,  on  summary  appli- 
cation.    Stephens  v.  Lowndes,  3  D.  &  L.  205. 

Case  cited  ia  the  judgment:  Nuno  r.  Curtis,  4 
Dowl.  7«9. 

See  Distringas,  2. 

ARBITRATOR. 

See  Judgment,  3. 

ARREST  OF  JUDGMENT. 
See  Judgment,  2. 

ATTACHMENT. 

Sertfice  of  rule.— Personal  service, — Semhle, 
That  the  court  will  dispense  with  perponal 
service  of  a  rule  for  an  attachment,  in  cases 
where  there  is  no  other  remedy,  and  it  is  clear 
that  the  party  keeps  out  of  the  way  to  avoid 
service.     WhaUey,  in  re,  3  D.  &  L.  291. 

CERTIORARI. 

1 .  When  to  be  moved  for,  — A  certiorari  to  bring 

2j>  an  order  of  justices  will  not  be  allowed 
ter  the  expiration  of  the  six  calendar  months 


limited  by  iksH  itat  13  tSeo.  t;  c.  18,  ••  S. 
Keg'ma  t.  I1#  Jtotfeet  sfAii§lutm.  »L.O. 
179. 

2.  JSesMMt.— Faeofum.— A  judge  in  vaca- 
tion maj  grant  a  rule  for  n  eertfonri  abaohite 
in  tim  nrst  instance  to  bring  op  an  ocder  of 
sessions  where  no  case  has  been  laaerred  by  the 
sessions  for  the  opinion  of  the  coart.  The 
Queen  v.  The  InhabitanU  of  Newtam  Rmrs, 
32  L.  O.  495. 

3.  Goifft.— Where  an  order  for  pavneat  of 
money  out  of  a  borouffh  fond  ia  brotsgu  np  by 
certiorari,  under  7  W.  4,  and  I  Vict,  c  7t^»  a. 
44,  and  ouaahed  with  costs,  the  court  siioiid 
decide,  when  the  quashing  is  ordered,  who  it 
to  be  charged  with  the  cosu  as  "  pnMeeiitor  ** 
of  the  oraer,  and  the  name  of  naek  pai^ 
should  be  inserted  with  the  rule.  Where  ^is 
practice  had  not  been  followed,  and  a  rule  for 
quashing  such  orders  waa  merely  drawn  up 
with  costs  ''to  be  paid  by  the  proaecmon," 
without  naming  them,  the  court  refoaed,  on 
motion  by  the  party  who  had  obtained  the 
rule  for  quashing,  to  issue  the  attadmient 
against  certain  persons  who  had  made  afidxvits 
in  opposition  to  the  certiorari,  and  placed 
themselves,  according  to  the  argument  of  the 
party  moving, in  the  pontion  of  "proaecman" 
of  the  orders  quashea.  Reg.  v.  Dman^  1  D.  Sc 
M.  737. 

COMMiaSIOIf. 

Examination  of  witnesses.  —  An  order  for 
a  joint  commission  to  examine  witnesses 
in  Ireland,  besides  the  usual  provisioa  far 
the  delivery  of  interrogatories  and  crosa^n- 
terrogatories  by  each  party  to  the  other,  esi* 
powered  the  commissioners  to  put,  or  cause  to 
be  put,  additional  questions,  vAas  U  shoaid  ap^ 
pear  to  them  to  be  necessary  and  proper,  such 
questions  to  be  put  down  in  wrrting  and  re- 
turned with  the  answers,  together  with  the  in- 
terrogatories  and  answers  under  the  commis- 
sion. Held,  that  this  power  was  not  wril 
exercised  by  the  commissioners  allowing  the 
agent  for  one  of  the  parties  to  ptit  additionsl 
ouestions,  subject  to  the  objection  raised  by 
the  other  party.  WilUamson  v.  Page,  I  C.  B. 
464. 

COUNTY  CODBT. 

Proceedings  void  after  fredteUd  pleadedr- 
Where  in  an  action  in  the  sfaeriflTa  oonnty  court 
the  right  of  freelmld  is  pleaded,  the  jnriadictioa 
of  the  court  no  longer  exists,  and  all  sobse- 
ouent  proceedings  become  void,  and  thk  al- 
tiiough  the  issue  in  the  cause  be  joined  soldy 
on  another  question.  Teaaiswood  r.  Pattisea, 
32  L.  O.  325. 

DECLARATION. 

Setting  aside. — ^After  a  regular  appeaiaace 
for  the  defendant,  sec.  stat.,  a  motion  to  tel 
aside  the  declaration  and  subsequent  proceed- 
ings, on  the  ground  that  the  defendant  has  not 
been  served  with  process,  is  too  late.  The  ap- 
plication should  have  been,  to  act  aside  &e  ap- 
pearance.   Brooks  V.  Roberts,  1  C«  B.  636. 

Csaes  cited  iq  t^e  jadgn^nt:.  Hcaksr  v.  Jar^ 


4Milfticai,J>ige^  qf  Cases.:.  Cmnis  of  Ctmrnon  Law, 


08# 


3  Tyrwb;  881 ;  1  C.  «.ll.v40a('>Sd*. 
wards  T« Dsnlps,  4  Bowie BiG.  S$7.  .      >    ,- 

DISCONTINUAN^QB*  l^  ' ' 

cannot  be  Ifik^o^-dlirj^g.a  ruM^  w)Ui|a  sfcay 
of  pi30GeediiigfL;,,Jlf»rftiy  y/j^hsTf  i  &K, 

638.  ■•  -     ...i;     ;  .  •        ,.-...,., 

*       *     "DliBTlifNbAtf.    '      \     ^ 

1.  AJSAm$J^n\^ln  support^fif  an  apfpIiW 
tion  for  a  disiringaQ*  it  m  not  enoi^h  that  the 
affidavit  states  inquiries  and  eerv^ce  to  have^ 
be^  made  at  the  place  of  bwnese  of  the  de- 
itBiidaat»  and  that  hi)  cannot  be  £oand  eisewhere, 
where  the  oliject  is  to  compel  «»  appearance ; 
bm  for  the  ptarpoeea  of  outlawry  such  an  affi- 
davit is  Bofficient.  Bock  and  others  v.  Ailen  and 
another^  35  U  O- 107. 

3.  Toeofnpe/  an  appearance. — ^A  distringas 
to  compel  appearance  granted  upon  an  affidavit 
statii^  that  the  defendant  was  confined  to  his 
bed  and  could  not  be  seen,  although  it  did  not 
state  that  he  kept  out  of  the  way  to  avoid  being 
served.     WoJtkins  v.  Jojie*,  33  L.  O.  1&. 

.  3.  Service  of  the  wit  of  summons. — In  order 
to  obtain  a  distringas  to  com]^  an  appearance, 
it  must  appear  in  the  affidavit,  that  the  copy 
of  the  wnt  of  summons  was  left  at  the  defend- 
ant's place  of  residence  on  the  last  occasion  of 
calling.     Wilson  y.  Gunton,  33  L.  O.  204. 

4.  Outlawry, -r-Service  of  writ  (^  summoned — 
In  order  to  obtain  a  distringas  to  proceeed  to 
outlawry,  if  there  be  a  house  or  place  irhere  a 
copy  of  the  writ  of  summons  can  be  left  with 
any  reasonable  prospect  of  its  reaching  the  de- 
fen  dant,  such  copy  muist  be  left  there ;  and  if 
there  be  any  gooa  reason  for  not  leaving  it, 
explanation  of  the  circumstance  must  appear 
upon  the  affidavit.  If  a  person  answering  to 
the  description  of  trustee  or  professional  ad- 
viser of  the  defendant  cap  be  iound,  a  copy  of 
the  writ  should  be  left  with  him,  thougn  he 
does  not  reside  in  the  county  into  which  the 
writ  of  summons  was  issued.  Vernon  v. 
Pouncett,  32  L.  O,  83. 

KJECTMKNT. 

1.  Service. — Where  a  declaration  in  eject- 
ment was  intituled  *•  Trinity  Term,  9  Vict.," 
instead  of  "IVinily.  Term,  8  Vict,,"  and  the 
notice,  which  was  without  date,  required  the 
tenant  to  appear  in  next  Michaelmas  Term,  the 
court  granted  a  rule  for  a  judgment  against  the 
casual  ejector.  Doe  d.  Oyde  r.  Roe,  3  D.  &  L. 
309. 

2.  Judgment  aga/inait  the  casual  ejmstor. — Su/"- 
fieiency  of  affidavit, — On  a  motion  for  judg. 
ment  against  the  casual  ejector  in  ejectment  it 
is  sufficient  if  the  affidavit  of  the  service  of  the 
declaration,  &e.,  contain  the  initials  of  tenant 
in  possession's  thnstian  names.  Doe  v.  Koe, 
32L.  0.351. 

3.  Staying  proceedings  against  a  sub'Ussee 
wnder  4  6.  2,  e.  28,  *.  4.— In  ejectment  lipon  a 
forfeiture  for  non-payment  of  rent,  A  sub-lessee 
is  entitled  to  a  stay  of  proceedings,  on  pay- 
ment of  the  rent  and  taacta,  under  the  4  G.  3, 


b.  3^,01^  4.  -Boa  d.  Wyail  f.  Bynm,  1  0/B. 

623.  -  •■•  I  '-  --  .  •  ■■'•■':  .^'  /.  .  :•  ' 
.  4jjTLe<we.rTrjg^5CW2Mp/(v  re-eii^.---4Llea8e,of 
lands  and*  preinises  contained  a  {)r6viso  tbat  oa 
nonpayment  of  rent  by  the  lestee  the  lessor 
might  enter  on  the  ^^remiseQ  for  the  same  till 
thfb;  fluttt  ahidl  be-  fiuUy  sa^sfied  and  dis- 
chaxgtd;  Thnse  Auartecs  of  a  vear'e  leot  beihr 
ia  arrears  the  lessor  brought  an  action  of 
^eetttent  teder  the  4  Geo.  2,  c.  28^  and  ob* 
tained  a  verdict. 

.  IfeH^ilt  iuftfrnuch  as  the  operation  of  the 
aeeond  aectno  of  the  statute.  i#as  to  make  ^e 
lease  absolutely  void  in  case  judgment  was  re- 
covemd  by  the  lessor,  the  stetute  was  only  iiu* 
tended  to  operate  when  the  right  of  rerentry 
was  absolute  and  not  quousque,  and  that  ioiere- 
fore  the  action  could  not  be  maintained,  and 
judgment  must  be  entered  for  the  defendant. 
Doe  dem.  Dark  v.  Bodwitch,  32  L.  O.  228. 

5.  Undertaking,  ^c,  under  stat.  I  Geo.  4,  e. 
87,  s,  J,  wien  required,-— If  an  agreement  for  a 
tenancy  from  year  to  year  has  wen  executed, 
the  tenant  may  be  ruled  to  give  an  undertaking 
and  enter  into  a  recognizance  under  the  stat.  1 
Geo.  4^  c.  87>  s.  1,  although  on  the  same  day 
upon  which  such  agreement  was  executed 
another  (stated  to  be  a/'  supplemental"  one), 
was  entered  into  by  which  the  landlord  en- 
gaged that  the  holding  should  continue  until 
the  happening  of  a  certain  event.  jDoe  d, 
Newsteadv,  Roe,  32  L.  O.  203. 

SXBCUTXpN. 

1.  A  defendant  came  up  to  be  charged  in 
execution,  and  the  gaoler  returned  that  the 
evening  before  the  defendant  had  been  dis- 
charged out  of  custody  by  virtue  of  an  interim 
order  under  the  5  &  6  Vict.  c.  116.  Held, 
that  he  could  not  be  charged  in  execution. 
Slomanv.  JViUiams,  32  L.  O.  158. 

2.  Married  woman, — A  married  woman  taken 
in  execution  on  a  ca.  sa,  in  an  action  com- 
menced against  her  before  her  marriage  is  not 
entitled  to  be  discharged  out  of  custody,  al- 
though it  appears  that  she  has  no  separate 
property.    Banin  v.  Jones,  32  L.  O.  279. 

A  cause  was  tried  in  vacation,  and  the 
judge  granted  a  certificate  for  speedy  execution 
pursuant  to  the  1  W.  4,  c.  7,  s.  2,  judgment 
was  signed  and  execution  issued  the  following 
day. 

Held,  that  the  proceedings  '  were  regular, 
and  that  the  effect  of  the  statute  is,  that  execu- 
tion may  issue  immediately,  and  that  it  is  not 
necessary  that  four  days  should  elapse  before 
judgment  is  signed.  Alexander  v.  IVilliams, 
32  L  O.  133. 

4.  Writ  of  error » — Where  a  writ  o(  Ji,fa. 
had  issued,  and  the  sheriff  had  taken  posses- 
sion, but  the  execution  was  rendered  ineffec- 
tual, by  adverse  proceedings  in  equity,  and, 
after  the  sheriff  had  taken  possession,  a  writ  of 
error  was  sued  out  by  the  defendant  below: 
Held,  that  such  writ  was  issued  "  afore  execu- 
tion had,'*  under  stat.  3.  Hen.  7>  c.  10. 
.  Under  the  enactment  of  that  statute,  that 
where  the  plaintiiriB  delayed  of  execution  by  a 
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writ  of  eiror»  and  ihe  jodgmcnl  be  aflimed, 
"  the  person  against  whom  the  writ  of  error  is 
■aed  shall  reeov«r  costs  and  daaram  for  his 
dalay/'  (extended  to  doable  costs  by  13  Gar. 

3,  St.  2,  c.  2»  e.  10.)  HM,  that  when  ptaiDtiff 
m  error  had  not  pot  in  bail  nnder  3  Jae.  I,  e. 
8,  &  6  6.  4,  c.  96,  s.  1,  the  execution  was  not 
"delayed''  within  the  meamng  of  the  statate, 
«ven  for  the  four  days  allowed  by  practice  for 
|mttiag  in  bail;  and  therefore,  atthough  the 
judgment  was  affirmed,  the  defendant  in  error 
was  not  entitled  to  donble  costs.  NewtendSr  v. 
Holmu,  1  D.  &  M.  647. 

Case  cited  in  Che  jadgment:  Granll  r.  Sttmp- 
■on,  1  BOI.&P.478. 

.  And  see  Prwoasr. 

IKPAMT. 

See  Appearance,  2. 

IBKXGULABITY. 

Appeal  /rem  decision  at  chatHbcn, — If  a 
summons  to  set  aside  proceedings  for  irregu* 
krity  be  dismissed  by  a  judge  at  chambers, 
upon  the  ground  that  the  application  is  too 
late,  the  court  wiU  not  interfere.  Lane  ▼• 
Newman,  32  L.  O.  107. 

INTBRPLKADKR  ACT. 

MoUon  to  stay  proceedings  after  interpleader 
order. — ^Under  the  Interpleader  Act,  1  &  2  W. 

4,  c.  58,  the  court  has  no  power  to  stay  the 
proceedings  in  an  action  against  the  sheriff  for 
breaking  and  entering  the  plaintiff's  house, 
though  consequent  upon  a  seizure  of  certain 
^[oods,  the  clum  to  which  had  been  decided 
m  favour  of  the  the  plaintiff  under  an  inter- 
pleader order. 

An  application  to  stay  proceedings  under 
the  act  should  be  made  to  the  court  in  which 
the  interpleader  proceedings  have  taken  place, 
or  a  Judge  thereof.  HoUier  v.  Todd,  Laurie, 
and  ChapUn,  32  L.  O.  374. 

JUDGMENT. 

1.  Scire  facias.^TUle  of  qfidamt.^Aa  affi- 
davit in  support  of  an  application  to  sign  judg- 
ment for  want  of  appearance  to  a  writ  of  scire 
facias,  is  properly  entitled  as  the  proceedings 
on  the  scire  facias,  and  not  as  in  toe  original 
action.  Smith  and  others,  executors  of  Walter 
Smith,  V.  Earl  of  Charleville,  32  L.  O.  398. 

2.  Nul  tiel  record.— Amendment  of  original 
record,— Where,  on  a  motion  for  a  judgment 
on  an  issue  of  nul  tiel  record,  there  appeared 
an  irregularity  in  entering  the  issue  in  the  ori- 
ginal record,  the  court  aUowed  an  amendment 
to  be  made,  and  granted  the  application. 
ReveU  v.  WethereU,  32  L.  O.  398. 

3.  Arrest  of,  when  too  late. — Beg.  Gen.  H.  T., 
2  WiU.  4,  pi.  65.— A  cause  was  tried  on  the 
18th  of  April,  in  Easter  Term,  which  com- 
menced on  the  15th;  the  distringas  was  re- 
turnable on  the  23rd,  and  a  motion  n  arrest  of 
judgment  was  made  on  the  26th.  'Ifftf,  that 
t^emotion  was  too  late  within  R.  O.  fl.  T., 
2  Will  4,  8.  65,  it  not  having  been  made  within 
four  days  from  the  day  of  triaL  Moon  t. 
Mabmson,  14  M.  k  W.  417. 


;  ^CSIfS$  ^^C?9MNlM'XMtf!ft 

4.  AfbitraiOf^s  eer^jfleaf ?»— »Wfcere  n  vcfdiet 
is  taken  at  nisiprims,  subject  to  the  eerdficate 
of  an  arbitrator,  such  certifieate,  when  Riven, 
relates  back  to  the  time  when  the  verchct  was 
pfooonneed;  therefore,  where  wwttk  ctttifieate 
IS  given  in  vacation,  after  moiB  Ann  four  dayt 
from  the  return  da^  of  the  distringas,  the  sue- 
cessfiil  party  is  entitled  to  sign  judgment  im* 
mediately.    Cromer  v.  Cknrt,  32  L.  0. 496. 

JUnfiUKMT  AS  IN  CABS  OF  A  MOXaCIT. 

1.  Excuse  to  disekssrgs  rule  mss  for. — ^An 
affidavit  stating  that,  after  noCic*  o£  trial  wis 
given,  the  plaintiff  was  advised  that  be  could 
not  safely  proceed  to  trial,  t^  waon  oi  his 
"  having  inadvertently  and  in  ignonnoe  of  an 
important  fact  in  the  case,  omitted  to  instruct 
his  attorney,"  discloses  sufficient  canne  to  dis- 
charge a  rule  for  judgment  aa  in  case  of  a 
nonsuit,  where  there  hu  been  bat  oon  de£u2L 
Metcalfe  v.  TattersaU,  32  L.  O-  38. 

2.  Trial  by  proviso, — ^It  is  no  p^nmnd  €ar 
discharging  a  rule  for  judgment  as  in  case  of  a 
nonsuit,  without  a  peren^torv  umiertaki^  tbst 
he  the  plaintiff  has,  since  the  commencement 
of  the  action,  discovered  that  the  debt  ii  reco- 
verable in  a  court  of  re^iueats. 

Qitaare,  whether  a  writ  of  trial  can  be  canied 
down  by  proviso. — Nickolsom  t.  Jneksen,  1 
C.  B.  622. 

JURAT. 

See  Ajgldaoit,  1,  2. 

JUKISDICnON. 

See  Coumiy  CouH, 

JURYMAN. 

See4^Uaea,4. 

MARRIBD  WOMAN. 

See  Execution,  2. 

MianiRBCTlON. 

SeelWoZ,  6. 

NUL  TIEL  RBCORD. 

See  Judgment,  2. 

OUTLAWRY. 

Disabilities  consequent  noon.  — An  outlaw 
cannot  maintain  an  application  to  compel  the 
delivery  of  an  attorney's  bill,  or  to  refer  it  to 
taxation.    In  re  Ford,  32  L.  O.  134. 

And  see  Distringas,  4. 

PARTICULARS  OP  DBMAKD. 

1.  The  plaintiff's  particulars,  in  an  action 
for  money  had  and  received,  stated,  that  the 
action  was  brought  to  reoover  '*  the  sum  of  13L 
6s.,  for  money  received  by  the  defendant  as 
the  treaanrer  of  a  dub,  for  the  uao  of  the  pUin> 
tiff  as  the  drawer  of  the  second  horM  in  the 
Derby  stakes^  aoonrdiqg  to  the  mke  of  the 
said  club.  The  defendant  pleaded^  that  the 
money  was  subscribed  to  «n  iUml  lottery; 
and  it  was  therefore  held*  thai  Sie  phsotiff 
ooold  not  recover  the  13i.  6e»  HM,  that  he 
could  not,  uader  theae 
back  his  own  stake  of  2JL. 


L 
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^  Qum%  whether;^  where  a  paitr  claimSy  as 
wiMer.  the  whole  of  the  stakes  deposited  on 
aaa  aiegal  wager»  he  can  recover  back  his  own 
^taie  as  money  receiTed  to  his  uso  by  the 
«tokchold«r.    Mearmsi  v.  HelUngs,  14  M,  & 

2.  Farittice.<— In  an  action  for  work  and  la* 
Dour»  the  particuhurs  of  demand  stated  that  the 
plaintiff  sought  to  recover  450/.  for  his  ser- 
wiccs  as  ckrk  to  the  defendant,  from  October, 
X837,  to  October,  1839,  at  the  rate  of  200/. 
per  annum.  At  the  trial  the  plaintiff  claimed 
ue  monej  for  commission  on  business  done 
by  the  defendant.  Hekl,  a  fatal  variance,  and 
tliat  the  pkintiffi  could  not  recover  under  that 
particular.  Lsv  v.  T^ostpton,  32  L.  0. 325« 
VATiinrr  of  ifovrr  toto  ccxniT. 

AmrttH.—Justicc^Excige  q^few.— -In  tres- 
pass for  breaking  the  plaintiff's  close  and  seiz- 
mgr  and  laying  hold  of  the  plaintiff  and  ejecting 
lum  therefrom,  the  defendant  paid  26/.  into 
court,  upon  the  snffieiencv  of  whieh  issue  was 
joined  and  a  verdict  found  for  defendant.  On 
motion  for  judgment  mm  ohttantt  veredicto,  on 
tne  ground  that  under  the  3  &  4  W.  4,  c.  42,  s. 
M,  money  could  not  be  paid  into  court  in  ac- 
tions for  assault  and  battery. 

'He/i/,that  the  plea  was  good,  inasmuch  as^  for 
anything  which  appeared  on  the  record,  it 
BU^ht  have  been  pleaded  by  a  justice  or  excise 
officer,  who  are  not  required  by  the  rule  of 
THii^Term,  1  \^ct,  to  state  the  character  in 
which  they  plead  it,  ^/09  v.  Per&cf,  32  L.  O. 


See  TVwr/,  l. 


FAVFSR. 


PBISONKK. 


CktKrgmg^  tm  crwiioit.— A  prisoner  is  cos- 
tod]^  under  process  oi  contempt  of  this  court, 
18  liable  to  be  charged  is  execution  upon  a 
judgment  in  tkie  comrt  in  the  ordiuary  wavi 
IVader.  Wood,  I  C.  B.  462. 

PROHIBITION^ 

When  a  sak  j»  institoled  in  the  spiritiial 
ODort  for  defamation,  for  words  containing  both 
imputations  for  which  an  action  would  he,  and 
other  imputations  forming  matter  of  ecclesiasti- 
cal cognizance,  if  the  words  are  libelled  together 
aa  tofming  one  charge,  and  the  sentence  ap- 
pear* to  proceed  on  all  the  words,  a  prohiUtioit 
willgo. 

And  this  although  the  party  aggrieved  by 
tlie  defamatory  words  was  a  clerg^^Dnan :  the 
rnle,  if  it  exists,  that  the  civil  and  ecdeaiastieal 
conrts  have  concforrent  jurisdiction  when  a 
spiritual  person  is  aggrieved,  applying  only 
when;  he  is  aggrieved  in  his  ecclesiastical  clu- 
racter,  as  by  words  spoken  respecting  hie  ec- 
clesiastiesA  nmustration.  Emmmt*  Gmw,  1  D. 
&  M.  705. 

Cases  cited  ia  th«  jadgmeat :  Mellett  v.  Hsr- 
iMTt,  1  Sid. 404;  Usrt  v.  M»ahr  5  A«  &  £. 
591,  S.  C.  1  N.  ft  P.  69 ;  FuU  v.  Hntcbim, 
Cowp.  4i«vCran4eft  V.  WaMMi,SLeVk  17 
AaoD,  5  MmL  74. 


BATiNG. 

Eaemptum  of  aocUtiet  under  QStf  Vict,  c. 
36.— The  statute  6  &  r  Vict.  c.  36,  exe^tc 
from  the  poor  rate  property  occupied  by  socie^ 
ties  estabUshed  exclusively  for  the  purpose  of 
science,  literature,  and  the  fine  arts :  they  are 
to  be  supported  wholly  or  in  part  by  voluntary 
contributions,  and  shall  not,  and  by  their  laws, 
may  not,  make  any  dividend,  gift,  division  or 
bonus  in  money  nnto  or  between  any  of  their 
nHosfaera. 

MM,  that  to  bring  a  society  within  the  pror 
visions  of  the  act  it  must  appear'  not  only  that 
the  members  do  not  partiemate  in  any  profits;^ 
but  diat  by  the  rules  of  the  society  they  ar» 
prohibited  from  doing  to. 

Qaore,  Whether  a  religioiis  tract  society  can. 
be  termed  a  literary  society  within  the  meaninf^ 
of  the  act.  The  Q^een  v.  William  Jomes,  32r 
L.  O.  177. 

RBCOONIZANCB. 

New  trial  in  a  cause  in  Common  Fleas,  Lan» 
caster,  stat,  4  &  5  W^^.  4,  c.  62, «.  27.— On  ap- 
plication, under  stat.  4  &  5  W.  4,  c.  62,  s.  2T». 
to  a  snj)erior  court  in  Westminster  Hall  for  a 
new  tnal  of  a  cause  in  the  Common  Pleas  at* 
Lancaster,  the  recognizance  "to  make  and 
prosecute  such  application,"  is  satisfied  by  ob- 
taining a  rule  nisi,  whatever  afterwards  be- 
comes of  the  rule.  Humorth  v.  Ormerod,  & 
a  B.  300. 
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aClBE   FACIAB. 

Afidtmtfor  teee  $o  mj^  judgmmU  o»  ra» 
of  nihil. — The  affidavit  to  found  a  motion 
for  leave  to  sign  judgment  on  a  set. /a.  on  the 
sheriff's  return  of  nikil,  nnst  positively  etata 
that  diligent  attempts  have  been  made  to  give 
the  defendant  notice  of  the  proceedings :  there- 
fore, where  an  affidavit,  after  stating  various 
futile  attempts  to  (hacover  the  defendEnt's  pfo^. 
sent  residence,  added  that  the  deponent  be-> 
lieved,  that  if  the  defendant  had  had  actual  wk 
tice  of  the  proceedings,  he  would  have  removed' 
his  goods  and  chattels  and  absconded,  so  sm 
to  prevent  the  j^ntiff  from  levying  execution^ 
the  court  refused  the  application.  Simeoa  r, 
BagnaU,  32  L.  O.  277. 

2.  It  is  no  ground  for  setting  aside  a  writ  of 
sci.fa,  as  irregular,  that  there  has  been  no  re- 
turn to  an  alias  Jf. /a.  issued  on  the  same  judg- 
ment, although  something  has  been  done  under 
that  writ,  because  this  may  be  a  subject  of  a 
plea  to  the  set,  fa. 

It  is  no  sufficient  answer  to  the  sci.fa,,  that 
a  writ  of  Ji,fa,  issued  under  the  same  judg- 
ment within  a  year  after  the  judgment,  unless 
it  appear  that  toe  debt  was  satisfied  by  the  levy 
whicn  took  place  imder  such  writ. 

A  plea  to  a  sci,fa.  stating  as  above,  and  that 
the  sheriff  entered  under  a  writ,  and  seized 
goods  and  chattels  in  the  defendant's  house,  ia 
therefore  bad,  for  not  averring  that  the  goods 
and  chattels  were  the  defendant's,  and  that 
they  produced  satisfaction ;  also  (per  Pattesou, 
J',)  for  averring  that  the  writ  was  returned  and 
filed,  without  adding  that  there  ia  a  record  of 
r.such  writ  and  return. 
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Where  such  plea  is  pleaded^  although  with  a 
conclusion  in  aoatement,  the  proper  judgment 
is  qtu)d  kabeat  executionem.  Holmes  r,  NeW' 
lands,  1  D.  &  M.  642. 

See  Judgment,  1. 

8B11VICR  OF  RULB. 

See  Attachment. 

8ERVICB   OF   WRIT. 

iVaioer  of  irregularity. --Where  the  service 
of  a  writ  of  summons  was  made  more  than 
200  yards  from  the  houndary  of  the  proper 
county,  hut  at  the  time  of  such  service  the  de- 
fendant BSdd,  he  felt  obliged  to  the  party  for 
serving  him  there,  and  that  he  would  not  fail 
to  attend  to  it :  Held,  that  the  irregularitv  in 

t  service  had  been  waived.    RumbaU  v.  Unit, 
L.  O.  303. 
And  see  Distringas,  Z,  4. 

SPECIAL   CASE. 

1.  Delivery  of  postea  for  want  of  Serjeant's 
signature.  —  Where  by  consent  a  verdict  is 
found  for  the  plaintiff,  and  a  special  case  drawn 
up  for  the  opinion  of  the  court,  and  the  defend- 
ant afterwards  refuses  to  procure  a  Serjeant's 
signature  thereto  on  his  behalf,  the  court  will 
order  the  postea  to  be  delivered  up  to  the 
plaintiff,  unless  within  a  certain  time  such  sig- 
nature be  obtained.  Doe  dim  Phillips  v.  Rol- 
lins, 32  L.  O.  134. 

2.  Death  of  defendant. — Where  a  case  was 
referred  at  nisi  prius  to  a  barrister  to  state  a 
special  case,  and  the  defendant  died  before  the 
special  case  was  delivered,  the  court  refused  to 
set  it  aside.    James  v.  Crane,  32  L.  O.  519. 

SPECIALi  JURY. 

When  not  too  late.  —  On  the  day  before 
Good  Friday,  being  two  'days  after  notice  of 
trial,  and  more  than  six  days  before  the  sittings 
for  which  notice  had  been  given,  the  defendant 
obtained  a  rule  for  a  special  jury,  but  the  offices 
being  closed  during  the  Easter  holidays,  an  ap- 
pointment to  nominate  could  not  be  obtained 
till  the  day  before  the  sittings,  when  the  rule 
and  an  appointment  for  a  subsequent  day  were 
served,  the  rule  having  been  served  alone  two 
days  before.  If  the  holydays  had  not  inter- 
vened the  rule  might  have  been  obtained  and 
served  on  the  day  after  Good  Friday. 

Held,  That  there  had  been  no  such  laches  as 
to  induce  the  court  to  discharge  the  rule.  Gur^ 
neyv.  Gumey,  32  L.  O.  264. 

STAYING   PROCBBDIN08. 

1.  Action  in  the  name  of  nominal  plaintiff  with- 
out his  authority.— By  deed  of  separation  be- 
tween husband  ana  wife,  the  husband  cove- 
nanted to  pay  an  annuity  to  a  trustee  for  the 
use  of  the  wife.  The  annuity  being  in  arrear, 
and  the  trustee  refusing,  upon  indemnity,  to 
sue  the  husband,  an  action  was  commenced  in 
the  trustee's  name,  but  without  his  authority, 
for  the  recovery  thereof.  Under  these  circum- 
stances the  court  refused  to  stay  proceedings 
at  the  instance  of  the  defendant.  Auster  v. 
Holland,  32  L.  O.  229. 


2.  Another  action  pending  for  mbsim^dlbf 
the  same  cause.  —  An  action  by  A.  a^net  B., 
to  recover  the  amount  of  two  cheqaea  sod  io- 
tereet,l)eing  at  issue  at  the  Bxcheqaer,  and  the 
trial  appointed  for  the  7th  of  December,  a  ne- 
gotiation takes  place  between  the  attorneys  tn 
the  6th,  when  it  is  arranged  that  the  tecord 
shall  be  wi^drawn,  and  that  B.  shall  admit 
to  a  judge's  order  for  payment  of  the  amoant 
churned  on  the  14th,  otherwise  judgment,  and 
that  certain  proceedings  in  Chancery  takes  by 
B.  against  A.  shall  be  withdrawn.  An  order 
is  accordingly  drawn  up  and  acarved.  B.  aaSne- 
quently  discovering  evidence  that  he  conceives 
win  enable  him  to  substantiate  his  defoice  to 
the  action,  obtains  a  mle  to  set  aside  the  judge's 
order  upon  payment  of  costs.  These  costs  are 
taxed  and  paia  to  A.,  who  afterwaixis  brings  an 
action  in  the  court  against  B.  for  breach  of 
agreement,  under  whidi  the  judge's  order  was 
drawn  up. 

The  court  refused  to  stay  the  proceedings  m 
the  second  action,  it  being  considered  Aatit 
was  not  founded  upon  the  same  cause  ofedim 
as  the  first.     Wade  v.  Simeon,  1  C.  B.  610. 

Case  cited  in  tbe  judgment:  Iiongridge  v.  I>(*- 
viUe,5  B.  &  AM.  117. 

See  Discontinuance;  Ejectment,  3:  laier- 
pleader^ 

TRIAL. 

1.  Pauper  plaintiff  liable  to  the  costs  of  the 
rfay.— Under  rule  10  of  Hilary  Term,  2  W.  4, 
a  plaintiff  admitted  to  sue  in  formd  pasperis,. 
and  making  default  in  not  going  to  trial  after 
a  regular  notice,  is  liable  to  the  costs  of  the  day, 
although  the  default  be  occasioned  by  the  mis- 
take of  his  attorney's  clerk.  Hodges  v.  Tapiis 
and  another,  32  L.  O.  179. 

2.  Cause  called  on  in  the  absence  of  pUda^ 
tiffs  attorney.— lihe  plaintiff  in  an  action  of 
crim.  con.  having  been  nonsuited  in  conse- 
quence of  the  accidental  absence  of  his  attor- 
ney, the  court  granted  a  new  trial  on  payment 
of  costs,  as  between  attorney  and  dient,  it  ap- 
pearing that  another  action  might  be  barred  by 
the  Statute  of  limitations*  and  the  plaintiff  be 
thereby  precluded  from  taking  ulterior  prcK 
ceedings.    Ayling  v.  Golding,  1  C  B.  635. 

3.  Insujfideney  qf  damages, — ^The  court  will 
not  allow  additional  affidavits  to  be  filed  ia 
support  of  a  motion  for  a  new  trial*  after  the 
expiration  of  the  time  for  moving.  In  an  ac- 
tion against  a  surgeon  for  negligence,  wherdyy 
the  plaintiff  lost  his  leg,  a  verdict  being  (bund 
for  the  i^ntiff,  with  nominal  damages,  thtf 
court  renised  to  grant  a  new  trial*  the  judgs 
having  expressed  nimself  satisfied  with  the  ver- 
dict.    Gibbs  V.  TunaUy,  1  C.  B.  640. 

Cases  cited  in  the  judgment :  Rendall  r.  Hay- 
ward,  5  N.  Ca.  4t4 ;  7  Seott,  407 ;  f  Ara« 
14;  Hay  ward  v.  Newten,  9  Stn.  940. 

4.  Payment  of  cozts. — A  rule  to  discharge  a 
rule  for  a  new  trial,  on  the  ground  that  the 
party  has  neglected  to  pay  costs,  is  a  rule  BtJ^ 
which  makes  itself  absolute,  unless  cause  be 
shown  within  a  limited  time.  Philip  v.  War^ 
ren,3D.&lM  301. 


Anafytieal  Digtt  of  Cases.^St^^erior  Courts :  Queen*s  B«mA. 


5.  KiHreciiom.-'S.  boDg  indebted  to  the 
defendante,  wlio  had  acted  as  hie  aolicitony  in 
a  large  earn  of  moneys  they,  before  hia  bank* 
niptcT>  receiYed  certain  sums  belonging  to  S, 
from  nie  agent,  and  applied  them  in  diacharge 
of  their  daima  upon  iiim.  S»  having  aiter- 
warda  become  bankrupt,  and  hia  aaaigneea 
hanng  brcmght  an  action  against  the  defend- 
ants to  recover  thia  money  as  money  had  and 
received  to  their  use  as  assignees,  the  learned 
judge  told  the  jury  that,  if  the  defendanta  be* 
fore  the  bankruptcy  actually  received  the 
money  to  the  use  of  toe  bankrupt,  thev  held  it 
after  the  bankruptcy  to  the  use  of  the  assig- 
ness,  who  were  entitled  to  succeed  on  the  issue 
of  non  assmnpsemnt.  Held,  that  this  was  a 
misdirection,  and  that  there  ought  to  be  a  new 
trial,  unless  it  was  eltat  that  the  jury  were  not 
misled,  and  that  it  was  afterwards  explained 
away.    Fennel  v.  Aston,  14  M.  k  W.  415, 

And  see  Amendment, 

6.  Reduction  of  damages,  —  On  showing 
cause  against  a  rule  nisi  for  a  new  trial,  on  the 
groxmd  of  misdirection,  the  plaintiff's  counsel 
consented  to  abandon  that  part  of  his  demand 
to  which  the  misdirection  applied ;  the  court, 
without  the  assent  of  the  defendant,  discharged 
the  rule  for  a  new  trial,  and  made  the  rule  ab- 
solute as  a  rule  for  reducing  the  damages. 
Moort  V.  TsickweU,  I  C.  B.  607. 

Coses  cited  in  the  judgment :  Edmondfon  y. 
JVJechell,  2  T.  R.  4;  Twigg  v.  PolU,  I  C.  M. 
&  R.  89;  and  see  Crease  r.  Barrett^  ib.  919 ; 
5  Tyrwb.  458. 

WARRANT  OP  ATTORNRT. 

Ifot  duly  filed,  void. — Money  had  and  re- 
ceived by  assignees  against  execution  creditor. 
Judges  order  for  admission  of  documents. 

A  warrant  of  attorney,  which  is  not  filed 
within  the  period  prescribed  by  the  3  Geo.  4, 
c.  39,  is  void  affamst  the  assignees  in  bank- 
ruptcy of  the  debtor,  although  judgment  be 
signed  and  execution  issued  on  it  before  the 
commission  of  the  act  of  bankruptcy.  In  such 
a  case,  the  assignees  may  maintain  money  had 
and  received  against  the  execution  creditor,  to 
whom  the  goods  were  assigned  by  the  sheriff 
in  specie,  at  an  appraised  value.  A  judge's 
order  for  the  admission  of  documents  in  evi- 
dence referred  to  a  notice  served  by  the  defend- 
ant's attorney,  dated  4th  March,  1845.  The 
notice  produced  was  dated  the  1st  March ;  but 
the  plaintiff's  attorney  stated  that  it  was  the 
only  notice  served  in  the  case.  Held,  sufficient. 
Bittleston  v.  Cooper,  14  M.  &  W.  399. 

WITNR88RB. 

Discretion  in  escamimnp  on  interrogatories, — 
CosU  of  keeping  witness  ts  England.'-frhe  hav- 
ing obtained  an  order  to  examine  on  interroga- 
tories, does  not  preclude  a  plamtiff  from  de- 
taining the  witness  for  a  mta  voce  examination 
at  the  trial,  and  where  the  defendant  has 
obtained  an  order  to  bostpone  the  trial,  and 
subsequently  to  stay  all  proceedings  upon  pay- 
ment of  the  Sum  tought  to  be  recovered  and 
costs,  he  is  bound  to  pay  the  expanses  of  the 
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detention  from  the  postponement  up  to  the 
time  of  settling  the  action.    Evans  v.  Watson 
and  another,  32  L.  O.  278. 
See  Commission, 

WRIT  OF   INQUIRY. 

Under-sheriff, — Signature  to  eertifieats  under 
3  4*  4  Vict,  c.  24. — In  an  action  for  a  malicious 
prosecution,  where  the  writ  of  inquiry  is  in  the 
usual  way  directed  to  the  sheri^  but  the  esce- 
cution  thereof  takes  place  before  the  under- 
sheriff,  the  certificate  endorsed  under  the  3  &  4 
Vict.  c.  24,  and  signed  in  the  name  of  the 
sheriff  is  sufiicient.  Stroud  v.  Watts,  32  L.  O. 
302. 


RECENT   DECISIONS  IN  THE  SUPE* 
RIOR  COURTS. 


RXFORTID    BT    BARRISTBRS    OV    THE    SXVXRAL 
COURTS. 

(Qttcen'a  IBenct. 

(Before  the  Four  Judges.) 

Qoodal  y.  Lowndes, 

ASSUMPSIT. — COMPROMISB  OP  INDICTMRNT; 

A,  was  indicted  for  disobedience  to  an  order 
for  payment  qf  money  under  a  bastardy 
order;  he  compromised  the  indictment  w 
paying  the  parish  money  and  the  costs.  He 
(afterwards  had  reason  to  think  that  the  in' 
cUctment  could  not  have  been  maintained, 
and  he  brought  assumpsit  to  recover  back 
the  money  he  had  paid.  Held,  that  the  ac* 
tion  was  not  maintainable. 

This  waa  an  action  of  assumpsit  tried  be- 
fore Lord  Chief  Justice  llndal,  at  Stafford, 
when  the  following  circumstances  appeared  in 
evidence : — ^llie  plaintiff  had  been  summoned 
before  the  sessions  on  the  charge  of  being  the 
father  of  a  bastard  child.  The  sessions  thought 
the  charge  proved,  and  made  two  orders  for 
payment  of  a  certain  sum  of  mone^  to  the 
parish,  with  costs.  The  orders  were  disobeyedj 
and  the  pUuntiff  was  then  threatened  with  an 
indictment  for  disobedience  to  the  orders,  and 
the  indictment  was  actually  preferred.  The 
plaintiff  then  became  alarmed,  and  entered  into> 
a  compromise  with  the  parish  authorities^ 
under  which  he  paid  a  sum  of  80/.,  composed 
of  30/.  for  parish  money  and  costs  thereon,  and 
50/.  for  the  costa  of  the  indictment.  Some- 
time after  he  had  paid  the  money  under  thia- 
compromise,  he  found  reason  to  believe  that 
the  orders  of  the  sessions  were  bad,  and  never 
could  have  been  enforced.  He  then  brought 
this  action  to  recover  back  the  monev  he  had 
paid  under  these  circumstances.  When  the 
case  came  on  for  trial  and  these  facta  had  been 

E roved.  Lord  Chief  Justice  Tindal  expressed 
is  opinion  that  the  action  could  hot  be  main- 
tained. He  therefore  nonsuited  the  plaintifi^ 
but  gave  him  leave  to  move  to  enter  a  verdict 
for  the  whole  sum,  if  the  court  should  think 
Ihe  action  maintainable. 


9«perlor  Cosrfr:  tliierff'Bttii*.— 1 
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Mr.  Whately  now  moTcd  accordini^lyto  en- 
ter flie  verdict  for  the  plaintiff  for  the  «um  of 
80/.  The  money  here  was  paid  under  the 
coercion  of  the  indictment,  and  heing  eo,  there 
are  aeveral  caeee  vAddk  a&ow  that  it  may  be  re- 
covared  back.  J%eam  v-  Leaper*  ifl  an  autho. 
lity  to  that  effect  There  an  action  of  eject- 
ment haying  been  brougfht,  the  defendant  in 
that  action  served  the  pl^tiff  with  notice  that 
he  fshould  proceed  against  the  plaintiff  for  pe- 
nalties incurred  by  him  under  the  Turnpike 
Act.  The  pladntiff  upon  that  offered  a  com- 
promise, which  was  ultimately  accepted.  The 
plaintiff  gave  up  his  cl^m  to  the  land,  and  paid 
60/.  for  the  costs.  When  the  period  limited 
by  the  Turnpike  Acts  for  bringing  the  action 
ibr  penalties  had  expired,  the  plaintiff  brought 
an  action  to  recover  back  the  50/.,  and  also 
took  proceedings  to  set  aside  the  agreement 
under  which  the  action  of  ejectment  had  been 
stayed.  Lord  Chief  Justice  Tindal  left  it  to 
the  jury  to  say  whether  the  60/.  had  or  not 
been  pjud  under  the  coercion  of  the  fear  of  the 
action  for  penalties.  The  court,  on  motion  for 
a  new  trial,  held  that  the  case  was  rightly  left 
to  the  jury,  and  that  tfee  plaintiff  was  entitled 
to  recover.  Tawnsendv.  WUson^  and  Chcm- 
peU  V.  PoleS^  were  to  the  same  effect.  The 
flame  rule  was  laid  down  in  WiUiams  v. 
Hedley,*  Felhtan  v.  Ttrry/  and  all  these  autho- 
rities were  recognised  in  Keogh  v.  Leman,^ 
where  this  court  laid  down  the  broad  rule  that 
a  compromise  of  an  indictment  in  a  case  where 
ihe  subject  matter  of  indictment  related  equally 
to  a  private  right  and  to  a  public  offence,  was 
not  illegal,  but  might  form  the  consideration 
for  an  action  of  assumpsit  The  learned  judge 
XNight  therefore  to  have  told  the  jury  in  this 
case,  that  if  the  mon^  had  been  paid  under 
the  coercion  of  the  indictment,  it  might  be  re« 
covered  in  this  form  of  action. 

Cur.  mdo.  mUt, 

LordDenmon,  C.  J.,  now  delivered  judg- 
ment, and,  after  stating  the  nature  of  the  case 
and  the  objections  which  had  been  raised  to 
the  learned  judge's  direction  to  the  jury,  said : — 
It  does  not  appear  that  the  defendant  did  any 
thmg  towards  procuring  the  payment  of  this 
money.  He  merely  indicted  the  plaintiff, 
which  he  had  a  right  to  do,  and  which  of  itself 
cannot  form  a  ground  for  the  present  action. 
If  it  is  urged  that  the  agreement  to  com- 
promise the  indictment  was  corrupt,  then  the 
plaintiff  being  in  pari  delicto,  cannot  recover. 
5Tbe  plaintiff  here  was  himself  the  party  moving 
to  this  compromise,  by  which  he  must  now 
abide. 

Rule  refused. 


Steadmam  v.  Hockley .    Trimty  Tenn,  Jane  3, 

I8i6. 


«  1  Man.  &  Or.  747. 

*  1  Camp.  396.       "-  2  Mee.  &  Wels.  867. 

^  6  East  376. 

•  1  Term  Rep.  787  n.,  Cowp.  319- 

^  Norn.  £«irv.  Lemon,  JunfiepL  31, 1844. 


A  certi/hated  emtveyaneer  has    «o  fiea  ea 
deeds,  ^.  deSvered  to  Mm  for  wart  dime 
•*with  and  in  respect  of*  Aem. 
Semble,  per  Alderson,  B.,  otherwfige  ^  fc 

voHb  U  dome  vpem  Mem. 
This  was  an  action  of  dpAwB  for  deeds, 
writings,  &c.  The  defendant  plpadfri,  that  he 
was  a  pcactising  conveyancer  ccrtiirated  ac- 
cording to  the  statute  in  that  case  made  and 
provided,  and  as  such  certificated  convegrancer 
entitled  to  certain  fees  and  reward  in  le^wct  of 
work  and  labour  done  by  him  ia  hia  said  pm* 
fession  and  business;  that  the  plaintiff  de- 
livered the  Baid  deeds*  writinga,  &c.  to  the 
defendant,  for  the  purpose  of  enabling  ^  de- 
fendant lo  do  ana  transact  divers  a&irsaDd 
businesses,  as  sach  certificated  coofeTanocc 
for  the  plaintifl^  with  and  tit  re^»eei  of  lie  said 
deeds,  writings,  &c.  for  certain  reasonable  fees 
and  reward  to  be  paid  by  the  pUdatifftolhe 
defendant  in  that  behalf.  That  he  the  defisD- 
dant  received  the  deeds,  writinijra^  &c.  finun  ^ 
plaintiff,  under  and  by  virtue  of  the  said  de- 
livery, and  for  the  purpose  and  an  tbe  tenai 
aforesaid;  and  the  same  have  ever  since  re* 
mained  in  the  poaaeeaion  of  the  defendant. 
The  plea  then  averred,  diat  the  defendant  did 
do  and  transact  divers  affiurs  and  bosanesses 
as  such  certificated  conveyancer,  wiih  oad  » 
respect  of  the  said  deedfl»  writniigVy  &c. ;  and 
that  there  was  due  to  the  ddendant  from  the 
plaintiff  as  reasonable  fees  and  reward  for  his 
work  and  labour,  as  such  certificated  convey- 
ancer, in  doing  and  transacting  the  afiairs  and 
businesses  aforesaid,  the  sum  of  SL  11#.  lOd^ 
by  reason  whereof,  the  defendant  was  and  still 
is  entitled  to  hold  the  said  deeds,  writings,  &c 
as  and  for  a  lien  for  the  said  som  of  mcmey  so 
due,  and  owing  to  him  as  aforesaid;  where- 
fore, the  defendant  hath  detained,  and  stiQ  de- 
tains the  same  as  he  lawfully  nught,  &c.  To 
this  plea  the  plaintiff  demurred. 

B(mU  in  support  of  the  demnrrv.  The 
question  here  raised,  is,  whether  a  certificated 
conveyancer  has  a  lien  on  deeds  for  work  done 
in  respect  of  them.  A  claim  of  lien  can  only 
arise  where  a  party  has  expended  his  labonr 
and  skill  on  a  particular  chattelL  Semfe  r. 
Morgan,  4  M.  and  W.  282.  In  Saodersom  v. 
Bell,  2  C.  and  M.  304,  it  was  held,  that  an 
auctioneer  to  whom  a  mortgage  deed  had  been 
delivered,  for  the  paxpose  of  obtaining  pay- 
ment of  Uie  principal  and  interest  doe  thereon, 
had  no  lien  on  the  deed,  in  respect  of  his  tmot- 
hie  in  making  applications.  HeiUs  v.  OhnWyr, 
4  Taunty  807,  will  be  relied  on  by  ^  othv 
side.  Thereitwasheld,  that  flvesy  one,  whether 
attorney  or  not,  has  by  the  rammoa  law  a  lien 
on  the  specific  deed  or  paper  ddivered  Co  him 
to  do  aay  worik  or  basiness  thweon.    Bot  that 

caaerauet  be  eonaidflBsd  as  ownilad  Ut*"^ 
aenaent  dseiaiopa. 

Udall   contra.    A  certificated  conveyanosr 


SMptrior,CmH9fi 


LmfSUHtigi. 


«M 


nuj muDlun uiMtm  for  hk Uu;  Pauehmr 
V.  NorroMf  5  D«  and  B«  648,  and  if  so,  he  may 
detain  the  deeds  nntil  the  fees  are  paid.  A 
specific  lien  exists  whenever  a  chattel  is  hailed 
to  a  iMOty  to-exeteise  his  lahcmr  opon  it,  so 
that  in  parting  with  liie  chattel  he  parts  with 
Jiis  labour.  Thns  a  jeweller,  who  wekhs  or 
ttcamines  a  jewel,  has  a  lien  on  it.  m  like 
manlier,  aa  anctioncer  has  a  lien  for  com- 
nuBSton  on  the  diatt^  which  he  seQs.  WU- 
Xams  y.  IfiUmftm,  I  H.  Black.  85.  A  lien 
attaches  imaettatdy  a  chattel  is  delivered,  for 
the  porpose  of  work  being  done  upon  it.  Ex- 
parte  (kktmdtm,  I  Atk.  235.  In  Ex  parte 
Qrwe,  3  Bag.  N.  C.  304,  it  was  held,  that 
the  comraiasiotiers  who  take  admowledf(ments 
of  nuuried  women,  have  a  hen  for  their  fees  on 
the  deeds  exeenled,  the  certificate  of  the  ex* 
ecution,  and  the  affidavit  of  veiifi cation.  San- 
derson V.  Beli  is  distinguishable,  because  in 
that  case  there  was  no  agreement  that  the 
'  should  be  paid.  The  present  qnes- 
I  was  raised  in  PkUHpsv.  Roberteon,  4  Uinif. 
106,  bttt  not  decided.  The  plea  alleged,  that 
the  deeds  were  delivered  to  the  defendant  to  do 
tesiness  with  far  certain  rewaid,  which  im- 
parts a  eonditkm  precedent.  Ckaeev.  Weet- 
mare,  5  M.  and  Sel.  150,  [Aiderwan  B.  The 
plea  does  not  state  that  the  defendant  expend- 
ed his  labour  on  the  deed.  If  he  had  written 
on  opinion  on  the  back  of  it,  it  might  be  diffe- 
rent.] In  that  ease  he  might  have^been  liable 
Co  an  action  for  spoiling  the  deed. 

Bwriii  WIS  not  called  upon  to  reply. 

PoHaek,  C.  B.  The  plaintifT  is  entitled  to  a 
jodgmeat.  Hie  doctrine  of  hen  is  correctly 
stated  bv  Tiado^,  C.  i.  in  Bleocfoii  v.  Hancock, 
4  C.  &  P.  153.  That  was  an  action  for  stereo- 
type ^tes,  which  were  pat  into  die  hands  of 
•a  printer  for  the  purpose  of  having  work  done 
in  respect  of  them ;  out  it  was  never  suffgested 
that  tkere  was  a  right  of  hen  independent  of 
cvrtom,  and  the  cnstom  not  having  been  prov- 
ed, ^  jory  foimd  against  the  daim  of  hen, 
Nobody  appears  to  have  suggested  a  right  of 
iioiat  common  law,  because  something  had 
been  done  in  respect  of  the  plates.  Tindal, 
C.  J.  there  lays  down  what  I  diink  is  the  cor- 
rect rale.  *'  Thaa  is  not  die  case  of  a  lien 
rfaiwifd  by  a  person  who  has  bestowed  labour 
or  expended  money  imon  an  article,  and  who 
may  detain  it  until  he  is  paid.  Everyliody 
knows  that  by  the  common  law  a  man  may  de- 
tain the  commodity  upon  which  he  has  bestow- 
ed labour  or  money.  But  this  is  a  claim  of  a 
larger  lien,  and  those  who  seek  to  establish 
such  a  hen,  must  show  a  course  of  dealing  so 
geaeial  and  uniform,  that  persons  must  be 
«i||i>08ed  to  form  their  contracts  tacitly  on  the 
understanding  that  there  is  such  an  usage." 
Tbt  case  of  a  jewdkr  who  examines  a  dia- 
mond, or  that  of  a  person  to  whom  com  is 
sent  to  be  BMStfuved,  or  the  doing  something 
to  an  article  by  which  its  value  is  apparentiy 
iaereaaed,  an  nllanous  in  this  respect,  be- 
i  in  laalily  the  dmm  of  hen  anses  firom 
•stawad  an  tfae  arttele  itsdf.  Where 
I  aa*weighedy  what  laboor  hn  beoa  bo* 


stowed  is  axpaaded  on  the  jewel  itself.  So 
with  respect  to  com  .measured,  the  labour  has 
been  bestowed  on  the  com.  An  iufot  of  ffold, 
the  assav-  of  which  has  been  made,  is  rendered 
nuMTQ  valuable,  because  you  know  what  it  is, 
and  can  certify  what  it  is,  and  how  it  differs 
from  the  standard.  So  a  jewel  which  has 
been  weighed  will  fetch  a  better  price,  if  yott 
can  warrant  its  weight.  In  like  manner  com 
is  in  a  more  saleable  condition  when  its  quan- 
tity has  been  ascertained.  In  realitv,  all  those 
instances  are  not  exceptions  to  tne  general 
rule,  for  they  are  cases  in  which  labtmr  has 
been  bestowed  on  the  article  itself.  As,  there- 
fore, in  the  case  of  Bleadon  v.  Hancock,  it  was 
held,  that  although  something  was  done  in  re* 
spect  of  the  article,  still  there  was  no  Hen  upon 
it,  it  seems  to  me,  upon  general  principles,  that 
in  this  case  a  conveyancer  has  no  hen  upon 
documents,  merely  because  he  has  transacted 
business  in  respect  of  them. 

Aldereen,  B.  This  is  a  lien  claimed  at 
common  law,  and  it  is  confined  to  those 
articles  upon  which  the  labour  of  the  party  has 
been  expended.  It  does  not  appear  from  the 
plea  that  any  labour  was  expcaoded  on  the 
articles  in  question. 

Rol/e,  B.  I  cannot  say  that  I  quite  concur 
in  the  a{>plication  of  the  principle  to  all  the 
cases  which  have  been  put.  With  regard  to 
the  weighing  of  a  diamond,  I  think  it  is  rather 
straining  the  reason,  to  say  that  the  article  if 
thereby  made  ipore  valuable. 

Piatt,  3.    Concurred. 

Judgment  for  plaintiff. 


COMMON  LAW  SITTINGS. 


SxcDtilutr  of  llUat. 


IN   MIODLISBZ* 


In  Term, 


l8t  Sitting,  Tuesday 
tnd  Sitting,  Tuesday 
5rd  Sitting,  Thursday 


Nor.  S 
.  10 
.     19 


IN    X<ONDOy. 


1st  Sitting,  Friday       •         .        .        .    Nov,   6 

2iid  Stttiu^,  Tuesday 17 

(And  fnf  Adjournment)  Wedossday  18 

After  Term, 

IN  MIDDLSSBX.  IH  LOKDOV. 

Thursday  .    .     Not.  «6  ]    Friday    .     .    Nor.  JT 
(To  adjourn  only.) 

The  Court  will  sit  in  Middlesex,  at  Nisi  Prius  in 
Term,  by  adjoarnmeat.  from  day  to  day,  until  the 
causes  entered  for  ihe  respective  liiddlesex  aittinga 
met  diapoaad  of. 

The  Coert  will  sit,  daring  and  after  Term,  at  ten 
o*clocV. 
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NOTES  OF  THE  WEEK. 


ECCLESIASTICAL  COURTS. 

We  observe  that  a  meeting  bas  been  bdd  of 
the  committee  of  the  deputies  of  the  three  de- 
nominations of  Protestant  Dissenters,  at  which 
the  following  resolutions  were  adopted  :— 

"  1.  That  this  committee  have  received  with 
pleasure  a  communication  from  the  Society  for 
the  Abolition  of  Ecclesiastical  Courts,  by  their 
Secretarv,  the  Rev.  Edward  Muscntt. 

*'  2.  1  hat  in  the  general  object  of  that  So- 
ciety the  committee  concur,  as — whether  they 
consider  the  origin,  the  number,  the  jurisdic- 
tion, the  judges,  the  proceedings,  the  patron- 
age, the  appellant  tribunals,  the  expense,  the 
enormous  powers, — or  the  intolerant  nature,  ob- 
jects, or  operations  of  those  courts,  (and  having 
considered  the  report  of  the  commissioaers  ap- 
pointed by  the  crown  to  examine  into  those 
courts,)— they  must,  as  ordinary  members  of  the 
community,  and  especially  as  Protestant  Dis- 
senters, unite  with  many  eminent  lawyers  and 
distinguished  statesmen  in  regarding  them  as 
incompatible  with  any  liberal  and  enlightened 
jurisprudence,  and  as  injurious  both  to  reli- 
gious liberty  and  the  public  good. 

"3.  That  this  committee  therefore  express 
cordially  their  wishes  for  the  success  of  the  in- 
tended endeavours  for  their  abolition;  that  they 
will  recommend  the  general  body  of  deputies 
to  present  a  petition  to  both  Houses  Df  Parlia- 
ment expressive  of  their  opinions,  and  depre- 
cating the  continuance  of  such  estabUshments, 
and  will  cherish  a  hope  that  the  legislature  in 
the  approaching  session  will  accomplish  an  im- 
provement long  and  ardently  desired;  and 
that  her  Majesty's  present  government  will  add 
to  many  useful  and  patriotic  exertions  their 
decided  patronage  and  support  to  all  efforts  for 
the  thorough  reform,  or  rather  for  the  entire 
abolition  of  the  ecclesiastical  couits." 

These  resolutions  come  from  an  active  and 
influential  body,  which  in  the  next  session  may 
be  expected  to  support  a  reform  that  in  vari- 
ous modes  has  been  repeatedly  before  parlia< 
ment. 


date  will  have  notice  according  to  ^  addrets 
he  may  have  left  at  the  Law  Socwty. 


THE  EDITOR'S  LETTER  BOIL 


EXAMINATION  OP  ATTORNEYS. 

It  is  expected  that  the  examination  will  take 

glace  a  few  days  earlier  in  the  next  term  than 
eretofore.  By  the  4th  sect,  of  the  rules  of 
Hilary  Term,  1836,  **  the  examinations  were  to 
be  held  on  such  days  (^etii^  vntkm  the  last  ten 
days  of  Term)  as  the  exammers  or  any  five  of 
them  should  appoint."  In  the  new  rules  of 
Easter  Term,  1846,  the  words  *'  being  within 
the  last  ten  days  of  term  "  are  omitted.  We 
understand  that  the  former  practice  will  be 
followed  as  closely  as  possible,  but  that  in 
Michaelmas  Term,  when  the  annual  registra- 
tion of  attorneys  takes  place,  it  will  be  con- 
venient to  hold  the  exanination  a  few  days 
earlier  than  usual,  and  it  has  been  fixed  for 
Wednesday,  the  lith  ^ot^em^er.    Each  candi- 


In  general  all  the  important  practica]  cases 
apoear  in  the  Legal  Observer  before  any  other 
publication,  but  in  the  comments  upon  the 
cases  they  are  usually  referred  to  as  appealing 
in  some  other  reports.  It  is  premier  to  mention, 
injustice  to  our  Exchequer  rrooiter,  that  in 
the  Legal  Observer  of  the  3rd  Oclobcr,  p.  525, 
the  important  case  relating  to  the  form  of  pka 
of  payment  of  money  into  coint  {Lome  v. 
Steete)  is  cited  as  if  it  had  only  been  published 
in  the  September  number  of  the  Law  Jonmal, 
whereas  it  appeared  in  the  Lenl  Obserrer  of 
the  15th  August,  one  fortnight  before. 

The  notes  on  important  cases  are  designed 
as  commentaries  accompanying  the  D^^  of 
Cases,  but  the  commentuy  generally  appears  as 
soon  as  the  report  is  published,  in  oraer  that 
our  readers  may  have  their  eariiett  attentba 
called  to  the  subject. 

The  articles  of  "  Lex  "  not  having  been  exe> 
cuted  until  July,  although  he  entend  die  ser- 
vice of  the  attorney  in  the  previone  Tenn,  we 
apprehend  he  cannot  be  examined  in  TiiiiiSf 
Term.  We  cannot  say  what  the  coort  miigfat 
order  under  any  urgent  circumstaooes  which 
may  be  stated  when  the  time  arrives. 

In  answer  to  the  inquiry  rdating  to  the  case 
ex  parte  Reynolds,  (p.  519,  ante),  so  fiur  as  we 
can  yet  inform  our  comspondent,  we  nay 
mention,  that  in  tm  parte  Ntdbolic,  (10 '  Jor. 
482),  the  chief  judge,  speaking  of  §§  46  &  55 
of  1  &  2  Will.  4,  refused  to  decide,  that  in  no 
case  would  the  party  be  exempt  from  the  pay- 
men/  of  the  20^.  and  10/.  In  ex  parte  Bnek' 
anan,  re  Birley,  July  13,  the  chief  judge  gate 
the  bankrupt's  soUcitor  priority  as  against  the 
oflice  fees  of  20/.  and  10/,  for  ms  bill  of  costs ; 
the  fiat,  however,  had  been  sued  out  by  the 
bankrupt  himself, — no  creditors'  aaaiffnees  had 
been  chosen,  and  subsequently  the  bankropt 
had  obtained  his  certificate.  These  fees  were 
paid  under  the  46th  and  55th  sections.  It 
would  seem,  therefore,  that,  under  very  specisl 
circumstances,  the  court,  in  the  exerase  of  its 
discretion,  considers  itself  as  possessing  the 
power  of  ordering  the  fees  under  f  46  to  be 
returned,  or,  in  some  cases,  of  not  innstiof  on 
the  payment.  It  is,  probably,  a  power  which 
will  be  very  rarely  exercised. 

We  expect  to  bie  prepared  by  next  wedi  with 
an  article  on  the  Jurisdieiion  of  the  New  SmaU 
Debt  or  County  Courts,  llie  points  menCioaed 
by  "  Vindex  "  and  «  V.  L."  shall  then  be  con- 
sidered. 

"  A.  B."  is  informed  by  seveial  of  onr  cor- 
respondents, that  the  fee  of  Is,,  fonaeiiy  paid 
to  overseers  on  claiming  to  vote,  is  abolished  by 
the  Registration  Act,  6  Vict.  c.  18,  s.  58. 

"An  Unfortunate"  is  referred  to  the 
''  Digest  of  Examination  Questions,"  secmid 
edition,  and  the  "  Articled  CMu'  Manual,** 
fourth  edition^  where  he  wiH  find  the  asMstanrff 
he  requires. 


IBfit  Ut^al  0hwvbev. 


SATURDAY,  OCTOBER  24,  1846- 


**  Qnod  niAgif  ad  KM 
Fertinetyet  nescire  malum  eit,  agftamuft.' 


HORAT. 


JURISDICTION  OF  THE  NEW 
COUNTY  COURTS. 

In  our  sumraary  of  the  provisions  of  the 
Small  Debts  Act  prefixed  to  the  act  it- 
Belff*  occasion  was  taken  to  remark,  that 
the  clauses  relating  to  the  jurisdiction  of 
the  courts  irere  scattered  through  different 
piirts  of  the  act,  so  as  to  require  those  sec- 
tions to  be  brought  into  juxta'position  in 
Order  to  form  any  adequate  notion  of  the 
mtentions  of  the  legislature.  Upon  se- 
lecting and  arranging  those  clauses,  they 
will  be  founds  fn  some  instances,  to  have 
been  framed  in  so  slovenly  and  unintelli- 
gible a  manner  as  to  admit  of  great  doubt 
with  respect  to  the  nature  and  extent  of 
the  jurisdiction  which  the  new  tribunals 
are  meant  to  exercise.  As  it  seems  to  be 
generally  supposed,  however,  that  the  act 
18  to  be  inflicted  on  some  portion  of  the 
country  early  in  the  next  year,  it  is  ex- 
tremely desirable  that  the  jurisdiction  of 
the  new  courts  should  be  correctly  under- 
stood»  so  far  as  those  who  concocted  the 
measure  have  rendered  their  design  intel- 
ligible. The  following  observations  are 
intended  to  afford  our  readers  such  assist- 
ance on  this  point  as  a  careful  considera- 
tion of  the  statute  enables  us  to  offer,  but 
many  of  the  difficulties  that  suggest  them- 
ielves  are  of  a  nature  so  formi^le,  that 
diey  can  only  be  overcome  by  legislative 
interference,  the  more  especially  as  the 
road  which  leads  to  judicial  decision  is 
barred  by  prohibiting  any  appeal  to  the 
superior  courts.  .  . 

The  first  question  which  suggests  itself, 
as  regards  the  jurisdiction  of  the  courts 
about  to  be  established,  is,  whether  they 
are  to  exercise  a  concurrent  or  an  excltmve 


Ante,  p.  449. 
Vou  xxxii.  No.  972# 


jurisdiction?  We  apprehend  it  will  be 
found  that  the  late  act  does  not  create  any 
exclusive  jurisdiction.  It  is  an  acknow- 
ledged principle  of  construction,  that  the 
jurisdiction  of  the  superior  courts  can  only 
be  ousted  bv  express  words  or  necessary 
intendment,^  and  no  provision  will  be 
found  in  the  statute  prohibiting  a  suitor 
from  bringing  his  action  in  the  superior 
courts,  whatever  may  be  the  nature  or  pe- 
cuniary amount  of  his  claim.  The  de- 
privation of  costs  is  the  penalty  which  the 
act  threatens  to  inflict  on  the  suitor  who 
prefers  the  courts  in  Westminster  Hall,  to 
the  luxury  of  cheap  law,  as  about  to  be 
administered  in  the  new  County  Courts* 
The  129th  section  provides,  that  if  an  ac- 
tion shall  be  brought  in  any  of  the  superior 
courts,  for  any  cause  (with  a  few  specified 
exceptions)  for  which  a  plaint  might  have 
been  entered  in  the  new  courts,  and  a  ver- 
dict shall  be  found  for  less  than  20/.  in  any^ 
action  founded  on  contract,  or  less  than  5t 
if  the  action  be  founded  on  tort,  the  plain- 
tiff is  to  have  judgment  for  the  amount  of 
the  verdict,  but  no  costs.  If  the  plaintiff 
think  fit,  however,  to  disregard  the  con- 
sideration of  being  reimbursed  for  his  out- 
lay in  proceeding  to  trial,  be  is  not  pre- 
cluded from  proceeding  in  one  of  the  su- 
perior courts,  in  the  same  manner  as  if 
the  9  ft  10  Vict.  c.  95  had  never  been 
passed.  The  jurisdiction  conferred  on  the 
new  courts  is  in  strictness  concurrent  with 
that  exercised  by  the  superior  courts  of 
law,  but  it  is  not  co-extensive,  for  we  find 
certain  actions  expressly  excepted  from 
the  cognizance  of  the  courts  established 
under  the  late  act. 

Before  adverting  to  the  excepted  cases,' 
it  will  be  convenient  to  refer  to  the  dis- 


^  Dwarris'  Treatise  on  the  Statutes,  p.  751« 
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tinction  between  the  "ancient  jurisdiction" 
of  the  County  Courts  and  the  "  summary 
jurisdiction  "  created  by  the  statute  9  &  10 
Vict.  c.  95.  The  first  section  of  that  act 
recites,  that  "  the  County  Court  is  a  court 
of  ancient  jurisdicftion*  Kavin^  ctgniraAce 
of  all  pleas  f>f  persenal  actions  t»  mny 
amount,  by  virtue  of  a  writ  of  jusHcies 
issued  in  that  behalf."  And  the  thircl  see* 
tion  enacts,  "  that  eVery  court  to  be  hoUen 
under  this  act  shall  have  all  the  Jurisdic- 
tion and  powers  of  the  County  Court  for 
the  recovery  of  debts  and  demands-  as  al-- 
tered  hy  this  act  throughout  tbe  wliole  dis- 
trict for  which  it  is  bolden,"  and  this  sec- 
tion concludes  by  enacting,  that  "every 
court  to  be  holden  under  thiv  act  sba^l  be 
a  Court  of  Record,'*  a  prQvisian»  be  it  re- 
marked, which  essentially  alters  the  an- 
cieat  conatitutioo  of  the  County  Court, 
which  was  not  a  Court  of  Record;*^  »ad 
therefoce,  ba  observed  by  Lord  Coke,  a 
writ  of  faJse  judgoaent  lies  of  a  juilgsQuent 
tbere»  and  not  a  writ  of  evpor.^  Tl^  4Ui 
section  provides*  that  "for  all  purposes* 
except  those  which  shall  be  toitkin  the  juris- 
dicHou  <^  the  courts  hoiden  under  this  act, 
the  Coimty  Court  shall  be  hij^den  as  if  tbU 
act  had  not  passed*"  The  introduction 
iato  these  clauses  of  the  senktenees  printed 
in  italics  renders  the  sense  so  extremely 
obecurey  that  there  is  great  difficulty  in 
determining  to  what  extent  the  ancient 
J[urisdictioa  and  power  of  tlie  County 
Court  ia  intended  tabe  preserved  or  trans- 
ferred to  the  newly  created  tribunals. 
Those  who  framed  tlie  act  probably  meant 
to  preserve  the  '<  ancient  jurisdiction  "  of 
the  County  Court  in  every  case  in  which 
its  continued  existence  was  net  incon- 
sistent with  the  exercise  of  the  "  summvy 
jurisdiction''  created  and  defined  by  sub- 
aei^uent  aections  of  the  statute.  But  if 
such  were  the  intentions  of  the  framers  of 
the  act,  they  have  failed  to  express 
those  intentions  with  tolerable  deepness 
or  accuracy  ;  and  it  remains,  for  the  newly^ 
appointed  judges,  whom  the  Lord  Chmk-^ 
cellor  may  please  to  select  from  the  count- 
less host  of^  forensic  asfurants^  to  put  such 
a.  construction  on  the  vague  expressioA  '<m 
altered  by  tins,  ac^"  in  the  drd  section,  as 
rendei  it  ccMuistent  with  die  other 
\  of  the  statute^  witbont  violatiBg^ 
(of  grammar  or  eomoMa  sense, 
'sumnuiry  jurisdictkm"  te  be  ex- 
ia  the  new  County  Ceurts  is  de- 


scribed in  the  58th  section,  which  enacts, 
that  ^*  all  pleas  of  personal  actions,  where 
the  debt  or  damage  claimed  is  not  more 
than  20/.,  whether  on  balance  of  account 
or  otherwise,  may  be  holden  in  the  County 
(Sburt  wLthont  wri{^  and  sH  such  ncdoas 
llTQQgl^t  \p  d^  saii^cmtH  shall  be  heard 
and  determined  in  a  summary  way  in  a 
court  eonetituted  under  this  act  and  accord- 
ing to  the  provisions  of  this  act.*'  It  might 
seem  from  the  language  of  this  section,  that 
the  court  constituted  under  the  act  is  not 
the  County  Coprt,  and  that  although  ac- 
tions for  debt  or  damage  not  exceeding  20/. 
may  be  brought  in  the  County  Court,  such 
actions  are  to  be  determined  in  the  court 
constituted  under  this  act.  The  sectuxn 
con^ttdes  with  n  provision,  Aat  ^the 
court "  (jsoi  speeifytf^  wkiei  court,} 
"  shall  not  have  cognizance  of  any  acd'on 
of  ejectment*  or  in  which  the  title  tony 
corporeal  or  incorporeal  heveditaavesitSi  or 
to  any  toll,  fair,. market,  or  frsBchise,  sImU 
be  in  question^  or  in  which  the  vnladi^  oC 
any  devise,  bei|ue8t»  or  llmita^ioB>  under 
any  will  or  settlement  may  bedispote^  or 
for  any  malicious  prosecution,  oc  Usr  say 
libel  or  slander,  or  for  crinu  coa.,  or  ^ 
seduction,  or  breach  of  promise  of  mat* 
riage*"  AlthoAigh  it  is  not  very  cUearly 
expressed,  we  apprehend  that  it  is  mranf 
to  deprive  the  courts  "  constituted  under 
the  act,'*  and  not  the  ancient  County  Coori 
proceeding  by  virtue  of  a  writ  Qijustkie^ 
or  otherwise,  of  all  jurisdiction  in  respect 
of  the  particular  actions  enumerated  in  the 
proviso,  and  this  construction  is  fortified 
by  the  &ct»  that  the  Coun^  Const 
never  competent  to  deal  wita  any 
tion  of  title,  and  was  ousted  of  its  jui 
tion  when  title  was  even  collateridjy  put  im 
issue.'  The  instances  in  which  jttrisdk> 
tion  is  withheld  ^m  the  courts  **  consti- 
tuted under  the  act "  a|^>ear  to>  have  been 
selected  with  as  much  capeice  as  judg* 
ment.  Several  of  the  excepted  acttaae 
are  tliose  which  fall  pecuUarly  withm  the 
province  of  a  jury  to  dispose  o^  in  winch 
questions  of  law  seldom  arise,  and  wfaidk 
do  not  often  present  an  occasion  fiir 
flicting  testimony.  On  the  other  T 
the  trial  of  actions  for  breach  of 
false  imprisonment,,  nuisance  ^f^^_ 
misrepresentation,  negligence  by 
and  cases  involving  title  under  fiats  in 


Bac.  Abg.  tit.  "  Gonnty  Courts.'' 


•  2  last  e.  a,p.SU. 

1846  i  15  Law  Jour.  231 ;  32  Lc^  Qb^.  325^ 
,C,  P. 


^Ai»m 


CmmU^ 


iMHWfiiple^  actioBs  on  wtmntiMy  aaA  the 
cfintof  letiooB  Imowii  as  **  numhigf  dowB 
^mm^  all  of  irhkli  are  whhn  the  ceg» 
anrne^  of  the  near  courts,  the  moat  difficult 
aoad  lasportant  points  of  kir  conatantlj 
ari8e>  or  a  jury  i»  called  upon  to  decidie 
WtwWa  statemeiits  of  tbe  »oat  coatnulie- 
tonr  aatufe. 

fiOaviag  tbe  considenition  of  the  cases 
excepted  from  tbe  new  jurisdidnm^  we  re- 
turn to  those  ii>  wbtch  ^^the  courts  coa- 
adtnted  under  the  act "  are  to  exercise  a 
€0ntmrreiti  jarisdictioa  with  the  superior 
coorts.  The  12ath  section  enacts,  that 
idl  aetiene  and  proceedbigs  which  before 
tbe  passing  of  the  act  might  hare  been 
broagbt  in  any  of  the  superior  courts^ 
» where  the  plaintiff  dwelb  more  then 
twenty  miles  from  the  defendant,  or  where 
the  cause  of  action  did  not  arise  wholly  or  in 
eeme  material  point  within  tbe  jurisdiction 
ot  the  court  within  which  the  defendant 
clweNs  or  carries  on  his  business  at  the 
time  of  the  action  brought,  or  where  any 
officer  of  the  County  Court  shall  be  a 
party,"  may  be  brought  and  determined  in 
any  such  superior  court,  <'  at  the  election 
of  the  party  suing  or  proceeding,  as  if  this 
act  had  not  been  passed."  Under  this 
provision,  in  any  of  the  three  events  con- 
templated, namely, — where  the  plaintiff 
and  defendant  dwell  more  than  20  miles 
from  eac^  other,  or  the  cause  of  action 
does  not  arise  within  the  jurisdiction,  or 
an  officer  of  the  County  Court  is  ptaitUiff 
or  defendant,  the  plaintiff  has  the  option 
to  proceed  either  in  the  County  Court  or 
in  one  of  the  superior  courts.  The  act  is 
ffileRt  as  to  the  means  or  the  tribunal  by 
which  the  facts  upon  which  the  option 
arises,  if  disputed,  are  to  be  determined. 
We  presume  that  it  is  intended,  that  after 
m  plautiff  has  exercised  his  option,  brought 
kis  action  in  the  superior  court,  and  ob- 
faiacd  a  rer^t»  he  nay  be  met  by  an 
appfieatioR  to  deprive  him  of  costs,  on  the 
ground  that  the  defendant's  direllittg  place 
was  witliin  20  miles,  or  that  the  cause  of 
action  did  not  arise  wholly  or  in  some  ma- 
teriel point  witbia  the  jurisdiction.  An 
aUe  correspoDdent  baa  suggested^  that  the 
pecwyisiiw  enabling  a  pluntiff  to  bring  his 
actkm  in  the  superior  court  irrespcetiire  of 
tiie  amount  claimed,  ^'  where  the  cause  of 
action  does  not  arise  wholly,  or  in  some 
material  pointy  within  the  jurisdiction  of 
tka  caurt   wiAia  which    the    defendant 


tihe  coiwts  bare  haU  Aa^ 
in  each  eaaee  the  cause  of  action  cannot 
be  said  to  arise  in  any  particular  district 
and.  the  idea  of  locality  cannot  be  acci^ 
rately  attached  to  such  tastruaenta.  '*  We 
are  i&posed  ta  think,  however,  tha^  th« 
introduction  of  the  worda  '  or  ta  some  mt^ 
ientdpoiM*  into  Ait  dause.  will  prevent  it 
from  being  fiihrly  open  to  the  conatructioa 
for  which  oar  correspondent  coatenda* 
The  deciaiona  of  iht  superior  courts,  wil^ 
regard  to  the  instruments  referred  to»  ealy 
estabKahing,  that  it  ia  impossible^  in  actieaa 
founded  en  such  mstrameats,  truly  to  aver 
that  the  causa  of  action  is  confined  ta  a 
sin^e  county;  but  ne  case  delerminiiM^ 
that  where  a  biU  or  note  is  drawn,  accepted 
or  indorsed,  or  a  specialty  executed^  ia  a 
particular  locality,  tbe  cause  of  action  caa> 
not  be  said  to  arise  ia  ''some  material 
point,''  within  that  loc^ty.  The  claua^ 
however^  is  framed  in  such  a  manner  as  to 
afibrd  ample  room  for  reasonable  doubt  on 
this  and  many  other  points. 

The  129th  section,  already  adverted  te^ 
coafirms  the  exceptive  provisions  of  the 
danse  immediately  precedti^,  by  enactiaig^ 
''  that  if  any  action  shall  l^  commenced 
after  the  passing  of  this  act  in  any  of  her 
Majesty's  Superior  Courts  of  Record^  for 
any  cause  oAer  than  tkese  iastljf  hereM^ 
fore  speci/kdy  for  which  a  plaint  might  have 
been  entered  m  any  court  holden  under  thia 
act,  anda  verdict  fimW  he  found  for  the  plaia* 
tiff  for  a  sum  Less  than  20l.,if  the  said  action 
is  founded  on  contract,  or  less  than  5/.  if  it 
be  founded  on  tort,  the  said  plaintiff  sba)l 
have  judgment  to  recover  such  sumonlj, 
and  no  costs ;  and  if  a  verdict  shall  not  be 
found  for  the  plaintiff^  the  defendant  shall 
be  entitled  to  his  costs  as  between  attorney 
and  client,  unless  in  either  case  tbe  judge 
who  shall  try  the  cause  shall  certify  on  tlie 
back  of  the  record,  that  the  action  waa  fit 
to  be  brought  in  such  superior  court.'' 
The  obscurity  which  pervades  other  parts 
of  the  act  is  consistently  retidned  ia  Ibis 
DMwt  important  section  I  Three  diatiaet 
events  are  contemfJated  in  the  earlier  por- 
tion of  the  clause,  via.  :«^lst,  a  verdid  for 
tbe  pfanntiff  for  lesa  than  20JL,  in  aa  action 
oa  contract ;  2nA\y,  a  verdict  for  the  plaia- 
tiff  for  less  than  5/;,  ia  an  actioD  m  tort ; 
aad  Srdly,  a  verdtet  for  the  defendant.  In 
tile  fint or  second  case  the  plamtiff  into 
bare  judgBseat  for  sudi  suai  only,  audi  ao 
costs.  In  tbe  third  event  conteaiplaled 
dweOa  or  carriea  ea  his  business,"  is  af^jtbe  defendaae  ia  to  be eatitM  to  h«  <a«a 
to  actions  on  hiUs|aa  between  attorney  and  cUenl;  bat  then 
ry  aetea,  and  spe^^coasea  tbe  previse^  ^aaleas  iaaikreas^*' 
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the  judge  shall  certify  that  the  actum  was 
fit  to  be  brought  in  the  superior  court. 
£fther  means  one  of  two ;  to  which  of  the 
three  cases  does  it  here  refer?  And 
tigain,  suppose  the  judge  to  certify  that 
the  action  was  fit  to  be  brought  in  the  su- 
perior court.  What  is  to  be  the  conse* 
quence  of  such  certificate  if  the  verdict 
has  been  for  the  plaintiff,  or  if  it  has  been 
for  the  defendant  ?  We  presume  the  in- 
tention is,  that  if  the  verdict  be  for  the 
plaintiff,  and  the  judge  certifies,  the  plain- 
tiff is  to  be  entitled  to  costs  as  in  ordinary 
cases ;  and  the  defendant,  if  the  verdict  be 
for  the  defendant,  after  such  certificate,  is 
to  be  entitled  to  the  usual  costs  as  between 
party  and  party,  and  not  the  costs  as  be- 
tween attorney  and  client,  to  which  he 
will  be  entitled  where  the  judge  does  not 
certify.  We  presume  all  this,  because  we 
can  conceive  no  other  intention  consistent 
with  reason  or  justice,  but  our  readers  will 
judge  how  far  the  language  of  the  clause 
justifies  such  a  construction.  One  of  our 
numerous  correspondents  has  suggested 
another  question  of  considerable  interest, 
Arising  upon  the  section  last  cited,  taicen 
in  connexion  with  clause  91;  which,  it 
will  be  remembered,  enacts,  that  '<  no  at- 
torney shall  be  entitled  to  have  or  recover 
more  than  lOs.,  unless  the  debt  or  damage 
claimed  shall  be  more  than  5Lf  or  more 
than  15«.  in  any  case  within  the  summary 
jurisdiction  given  by  this  act/'  Now  an 
<ittorney  can  only  recover  for  his  fees  and 
costs  against  his  own  client,  although  when 
such  fees  and  costs  are  recovered  from  the 
adverse  party,  he  is  entitled  to  retain 
them,  and  the  first  point  which  suggests 
itself  is,  whether  when  an  action  is  brought 
in  one  of  the  superior  courts  in  a  case 
*' within  the  summary  jurisdiction  given  by 
this  act,"  the  plaintiff's  attorney  can  re« 
Cover  from  his  own  client  any  sum  beyond 
that  specified  for  his  *'fees  and  costs?'* 
A  second  question  is,  whether  when  an 
action  is  brought  in  one  of  the  superior 
•courts  which  might  have  been  brought  in 
the  County  Court,  and  the  defendant  suc- 
ceeds or  fails,  kU  attorney  is  entitled  to 
trecover  a  greater  annount  for  costs  and  fees 
than  the  sums  of  10^.  and  I5s.  respectively 
specified  in  the  9l6t  section.  According 
to  our  reading  of  the  statute,  an  attorney 
i«  not  precluded  from  recovering  bis 
reasonable  charges  in  any  of  the  cases 
specified.  The  scope  and  operation  of^the 
9lst  section  is  confined  exclusive^  to  per- 
sons appearing  and  acting,  and  to  the  fees 
to  which  such  persons  shall  be  entitled  for 


appearing  and  acting,  in  the  County  Court; 
and  has  no  reference  whatever  to  actiona 
commenced  or  prosecuted  in  the  superior 
courts.  Moreover,  the  liberal  scale  of 
«<  fees  and  costs ''  to  be  had  or  recovered 
by  the  attorney  under  the  91«t  aedioo,  a 
proportioned  to  and  dependent  upon  the 
debt  or  damage  claimed,  wfaijst  the  de- 
privation or  allowance  of  costs,  under  the 
129th  section,  depends  altogether  upon 
the  amount  of  the  verdict. 

The  provisions  conferring  jurisdiction  on 
the  new  courts  as  regards  the  recovery  of 
the  possession  of  tenements  under  50/.  a 
year,  and  those  which  relate  to  actions  of 
replevin,  as  well  as  those  sections  invest^ 
ing  the  judges  of  the  County  Courts  with 
a  species  of  criminal  jurisdiction  anolagoos 
to  that  conferred  on  the  Commissioners  of 
Bankruptcy  and  others»  under  the  statute 
8  &  9  Vict.  c.  127,  are  so  important  that 
our  observations  on  their  effect  and  con- 
struction will  be  more  conveniently  re* 
served  for  our  next  number. 


NEW  STATUTES  EFFECTING  ALTE- 
RATIONS  IN  THE  LAW. 

LOCAL  ACTS.^ 

9  &  10  Vict,  c  106. 
An  Act  for  making  Preliminary  Inquiries  in 

cerudn  Cases  of  Applications  for  Local  Acts. 

[28th  August,  1846.] 

I.  Notice  to  be  given  to  the  Commissioners  cf 
Woods,  Sfc,  of  intention  to  appUffor  an  act  if 
parliament. — Whereas  it  is  expedient  that  £^ 
cilities  should  be  given  for  procuring  more 
complete  and  trustworthy  information  previom 
to  inquiries  before  either  house  of  Paniazaeat 
on  applications  in  certain  cases  for  local  acts : 
Be  it  therefore  enacted  by  the  ^aeen's  mo&t 
excellent  Majesty,  by  and  with  the  adrice  and 
consent  of  the  Lords  spiritual  and  temporaJ^ 
and  Commons,  in  this  present  parliament  as- 
sembled, and  by  the  authority  of  the  samev 
that  in  any  case  where  it  is  intended  to  make 
an  application  to  Parliament  for  an  Act  for  the 
establishment  of  any  waterworks,  <Ut  for  drain* 
ing,  paving,  cleansmg,  lighting,  or  otherwise 
improving  any  town,  district^  orplacc^  or  for 
msiking,  maintaining,  or  alterinj^' any  burial 
ground  or  cemetery,  or  for  conthmiftg,  altain^ 
or  enlarging  any  of  the  powers  or  proviskms 
contained  in  any  act  or  acts  rdatitii^'to  ^y  of 
the  purposes  aforesaid,  a  l^otiee'in'tig(ltii^  of 
such  intention  to  apply  to  pa|lMufiaetl|  in  the 
next  Ensuing  session  Ibr  an,a<^  ]||^  W^  of  the 
ihoye  objects  shall  on  oroitoactitil'mt'Bxf  of 
jfovcmber,  or  in  c^se  sucl^  j|4ij^^ipl;fi3I  on  a 
Sunday ,  ihexx'  on  the  'day  pfligf^tali^' m  each 
^ear^  be  sent  9f  dQliyeredi  J^J^  J¥^^  <^  ^he 
conltnissioners  bif  ner  M^|dtit|ni  Irdod^  foreatSy 
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land  revenaes,  works,  and  buildiags;  and  Bwk 
notice  sball  be  signed  by  the  promoters  of 
such  intended  work^  or  by  some  person  duly 
authorised  on  their  behalf,  and  shall  be  accom- 
panied bv  a  statement  in  duplicate  of  the  in- 
tended oDJects  and  previsions  of  the  proposed 
act,  and  with  inch  plans,  sections,  books  of 
reference,  or  other  docaaent%  if  any,  as  are 
reqmred  by  the  et^ding  orders  of  eitmnr  house 
of  Parliament  to  be  deposited  at  any  public 
office. 

2.  Commissioners  of  woods,  ^c.  to  appoint 
officer  to  make  preliminary  inquiry,  and  to  re- 
port thereupon  to  parliament. — And  be  it  enact- 
ed, that  in  any  case  where  such  notice  as 
aforesaid  shall  hare  been  given  to  the  said 
commissioners  it  shall  be. lawful  for  the  said 
conmiissionen,  on  being  satisfied  with  the 
security  for  payment  of  the  expenses,  as  here 
in- after  provided,  within  one  calendar  month 
from  the  time  of  their  receinng  such  notice, 
to  appoint,  by  writing  under  their  hands  or 
the  hands  of  any  two  of  them,  one  or  more 
person  or  persons  of  competent  skill  to  be 
a  sorvrang  officer  for  that  purpose,  who  shall 
proceeato  such  town,  district,  or  place,  and 
make  such  local  examination  and  8ur>'ey  of 
the  district  which  such  proposed  act  will  effect, 
and  of  the  neighbourhood  thereof,  and  such 
inqniries  relative  lo  the  extent  of  the  pro- 
visions of  the  proposed  act,  and  investigate 
such  other  matters  relating  thereto  as  the  said 
commissioners  shaH  order;  and  after  such 
examination  the  said  commissioners  shall  re- 
port thereupon  to  both  houses  of  Parliament 
on  or  before  the  first  day  of  March  in  each 
year. 

3.  Notice  of  tn^iry  to  he  given  by  surveying 
officer, — And  be  it  enacted.  That  such  survey- 
in^:  officer  shall  give  fourteen  days  public 
notice  of  the  time  and  place  when  and  where 
lie  will  attend  within  such  town,  district,  or 
place  for  the  purpose  of  making  such  exami- 
nation, by  advertisement  in  the  public  papers 
usually  circulated  in  the  town,  district,  or 
place,  or  by  affixing  such  notice  on  the  public 
buildings  or  places  where  public  notices  are 
usually  affixed,  or  in  such  other  manner  as 
shall  appear  to  him  sufficient  to  make  his  ap- 
pointment generally  known  in  such  town,  dis- 
trict, or  place. 

4.  Power  to  summon  certain  persons,  and  to 
examine  upon  oath. — And  be  it  enacted.  That 
such  surveying  officer  shall  be  empowered  to 
summon  before  him  the  promoters  of  such  in- 
tended work,  or  any  person  on  their  behalf,  or 
any  person  or  persons  whose  name  or  names 
shall  be  signed  to  any  notice  of  an  intended 
application  to  parliament  sent  or  delivered  to 
the  commissioners  of  her  Majesty's  woods, 
forests,  land  revenues,  works,  and  buildings, 
under  the  provisions  of  this  act,  and  to  require 
them  to  produce  copies  of  all  such  sur^'eys^ 
plans,  sections,  estimates,  and  other  documents 
relating  to  sp^h  intended  application  as  are 
ordered  to  be  deposited  at  any  public  office  in 


cer  may  require  aay  overseer  or  other  person 
having  the  custody  of  any  map  or  survey 
made  in  pursuance  of  the  provisions  of  any 
act  of  Parliament,  or  of  any  book  containing 
any  rate  made  for  the  relief  of  the  poor  in  any 
parish,  or  for  any  purpose  or  place  wholly  or 
in  part  within  any  district  over  which  such  ex* 
amioation  shall  extend,  to  produce  such  map» 
survey,  or  book,  and  to  allow  the  same  to  be 
inspected  by  such  surveying  officer;  and  such 
surveying  officer  shall  have  power  to  adminis* 
ter  an  oath  to  such  overseers  or  other  persons^ 
and  to  the  promoters,  and  to  any  other  persons 
exanuned  en  their  behalf,  and  to  any  persons  - 
who  may  present  themselves  before  such  sur- 
veying officer  for  examination  by  him ;  and  all 
such  persons  so  examined  shall  be  required  to 
answer  npon  oath  all  such  questions  as  may 
be  put  to  them  by  such  surveying  officer 
touching  any  matter  upon  which  such  survey- 
ing officer  may  deem  it  necessarv  to  examine 
such  persons,  in  pursuance  of  the  duties  im* 
posed  upon  him  under  the  authority  of  this 
act;  and  any  such  person,  being  duly  sum- 
moned by  such  surveying  officer,  who  shall 
wilfully  neglect  or  refuse  to  attend  such  sum- 
mons, or  to  produce  such  plans,  sections^ 
maps,  books,  or  other  documents  as  he  may 
he  required  to  produce  under  the  provisions 
herein-before  contained,  or  to  answer  upon 
oath  such,  questions  as  may  be  put  to  him  by 
sudi  surveying  officer  under  the  powers  herein 
contained,  shall  be  liable  to  forfeit  and  pay  a 
penalty  not  exceeding  five  pounds. 

5.  Penalty  may  be  recovered  before  justices* 
— And  be  enacted,  That  such  penalty  may  be 
recovered  before  any  two  or  more  justices 
baring  jurisdiction  within  such  town,  district, 
or  place;  and  on  conviction  of  the  offender, 
ana  in  default  of  payment  of  any  such  penalty, 
such  justices  shall  be  empowered  and  required 
to  cause  the  same  to  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  of  the  offender, 
by  warrant  under  their  hands  and  seals ;  and 
such  penalty  shall  be  paid  to  the  overseers  of 
the  parish  or  township  within  which  such  con- 
viction shall  take  place,  in  aid  of  the  rate  for 
the  reli^of  the  poor. 

6.  Expences  of  inquiry  to  be  paid  by  thepro* 
moters.  Certificate  of  surveying  q/pcer.— And 
be  it  enacted.  That  all  the  costs,  charges,  and 
expences  attending  the  said  local  examination 
and  survey,  together  with  such  sums  as  the- 
ssdd  commissioners  shall  fix  for  the  remune» 
ration  of  the  said  surveying  officer,  shall  be 
paid  by  the  promoters  of  the  said  intended 
application,  and  the  amount  of  such  expences 
shall  in  all  cases  be  ascertained  by  the  sud 
surveying  officer;  and  it  shall  be  lawful  for 
the  said  commissioners,  previous  to  the  ap- 
pointment of  any  such  surveying  officer  to 
make  an  examination  under  the  provisions 
herein-before  conUined,  to  require  the  said 
promoters  to  deposit  any  sum  of  money,  or  to 
give  audi  other  security  for  the  payment  of 
the  said  costs,  charges,  and  expenses,  as  to 


compliance  with  any  standing  orders  of  either  I  thi  said  commissioners  shall  seem  fit;  and  the 
house  of  Parliament ;  and  such  surveying  offi- 1  certificate  of  the  said  surveying  •fficer,  cer*" 


its 
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ttf^iBlf  tiw  flnxMint  of  €xpeii8ev  M  nicuiivd  is 
wm.  bcal  ill— iiMtion,  tfbaill  be  taken  ae proof 
n  ell  prooeeditif^  at  law  and  in  «qiiitv  of  tlie 
WDOBBt  of  ibt  coete  iacinrad  in  euch  exami- 
mlieB :  proyided  always,  tliat  it  tkM  not  be 
Ixwfol  for  aii^  wach  smveyiag  officer  to  inehide 
in  each  certificate  any  «baige  for  tbe  attend- 
ance <of  any  persona  wbo  may  volnntaiily 
preaent  thexnaeWes  before  snch  snireyiDg  ofB- 
oer  for  ezaminiiDion  by  him  nnder  the  pro- 
viaiotts  herein-beTore  contained. 

7.  Netioes  to  be  gwen  to  the  AdmirciUy  where 
upf4w«tiem$ rehtt  to jports ornamgahle rivers. 
^And  be  it  enacted.  That  where  it  is  intended 

make  application  to  parfiaraent  for  an  Act 
:  ta  any  port  or  hnrbottr,  or  to  imy  tidal 
or  to  any  navi^^i^e  rirer,  or  in  any 
r  ^i>ectly  or  indirectly  affecting  the 
Notice  thereof  shall  be  given  to  the 
High  Admiral  or  to  the  lords  com- 
mnsioners  for  execnting  ^e  office  of  Lord 
High  Adnnral  in  the  manner  herein-bcfore 
^Gi>ected  for  giving  notice  of  the  intention  to 
HMke  application  to  parliament  for  the  other 
acts  above  spedfied  to  the  office  of  her  Ma- 
jesys  woods,  forests,  hmd  rcvcimeB,  works, 
andbnildinp,  and  in  all  respects  whatsoever 
the  Lord  High  Admiral  or  the  said  lords  com- 
missioners shall  make  a  similar  inquiry  and 
wport,  and  shall  perform  all  the  same  duties, 
and  have  all  Ihe  same  powers,  with  respect  to 
Ae  hK^mry  into  such  intended  acts  whereof 
no?6ce  is  to  be  given  to  him  or  them,  as  is 
herein-before  enacted  in  regard  to  the  office  of 
her  Majesty's  woods,  forests,  land  revenues, 
WDiioB,  and  buildings,  with  respect  to  the  acts 
whereof  notice  is  to  be  given  to  such  of&ce,  as 
amply,  to  all  intents  and  purposes,  as  if  all  the 
provisions  herein-before  enacted  in  regard  to 
the  proceedings  of  such  office  with  respect  to 
anch  acts  had  been  repeated  word  for  word  in 
regard  to  the  Lord  High  Admiral  or  Lords 
Commissioners  aforesaid,  and  to  the  acts  where- 
of notice  is  required  to  be  given  to  him  or 
them. 

8.  Internretation  of  acf.— And  be  it  enacted, 
That  in  tnis  Act  the  following  words  and  ex- 
pressions  shall  have  the  sevend  meanings 
nereby  assigned  to  them,  unless  there  is  some- 
thing in  the  subject  or  context  repugnant  to 
snch  construction ;  (that  is  to  say) 

Words  importing  the  singular  number  shall 
include  Ihe  plural  number,  and  words  im- 
]xnting  the  plural  number  shall  indude  the 
flsu^ular  ninnber. 

9.  Act  may  be  amended,  Sfc. — And  be  it 
enacted.  That  this  Act  may  be  amended  or  re- 
pealed by  any  act  to  be  passed  in  this  present 
Session  of  Parliament* 


CONVEYANCING    EXPENSES    AF- 
FECTING THE  PRICE  OF  LAND. 

Im  the  evidence  before  Parliament  and 
tile  Report  on  the  Burdens  on  Real  Pro- 
perty, whi^  we  noticed  at  pp.  137  and  f82,  j 
ante,  much  stress  is  laid  on  the  expense  of' 


tk$  Pri^  of  Land. 

piwing  UietUle  «id  pr^ani^ tfcec«W- 
onoe  ^  Tcsl  pMparty,  and  it  is  csn^ead^ 
that  those  expenses,  forai«g^^^>«y  "^ 
den  on  every  transfery  coradeniily  *• 
minish  the  value  of  the  proper^.  It 
was  suted,  that  whilst  thirty  years'  pur- 
chase was  all  that  could  be  obtained  in 
Esglaad^in  soneparUof  the  Cwdnealthe 
price  was  so  highas40or  50  |«Bn' pur- 
chase. Without  questioning  the  fact,  we 
doubted  the  cause  to  which  it  was  ascribed, 
— deeming  it  quite  inadequate  to  account 
for  the  vast  difference  in  value. 

We  have  just  met  with  the  fcBowbg 
statements  relating  to  tbe  h^h  price  of  land 
in  Germany y  France,  md  ScaUamd,  which 
will  beseen  is  occasioned, not  by  thesosdoa- 
tionof  the  lawyer's  charges,  but  tbe  kad^ 
pride  of  the  peasant  to  better  his  couAmi- 

GERMANT. 

"  The  pride  of  the  German  peasant  is  to  hea 
small  land-owner.  The  sacrinces  made  to  gra- 
tify this  longing  are  incredible,  as  is  the  te- 
nacity with  which  he  clings  to  his  land  in  ifl 
changes  of  fortune.  The  price  jiaid  for  snrfl 
lots  of  land  in  the  valley  of  the  Wfypg  and 
the  adjoining  districts,  would  fii^MRL  an 
Engiish  farmer.  From  500  to  TOO  doQan  per 
morgen,  or  117^  to  1501.  per  acre,  is  no  mi- 
usual  price  for  arable  and  meadow  land. 
What  interest  he  gets  for  Ins  investment  seems 
never  to  cross  a  peasant's  mind.  *Ilie  roit  oC 
small  patches  adjoining  these  honses  is  not 
proportionably  high,  although  dear  enough ; 
10  or  12  dollars  per  morgen  (2l.  10a.  or  3iper 
acre),  is  constantly  paid  in  situations  zcmoSe 
from  the  influence  of  towns.  Building  sites, 
especially  those  favourable  for  trade  or  mann- 
factures,  sell  also  as  high  as  in  England.  The 
sum  of  3,000  dollars  was  paid  a  few  years  back 
for  about  an  acre  and  a  half  of  ground,  aa 
which  some  sink  works  now  stand,  at  Dabbmg. 
This  was  equal  to  500/.  per  acre."  fiBB/kicTs 
'*  Industry  of  the  Rhine.^ 

PBANCE. 

*  It  is  the  great  subdivision  of  tbe  land  m 
France,  consequent  on  her  law  of  eooal  soc- 
cession*  that  is  the  main  cause  of  fix  Iqgfa 
price  of  land  there.  This  is  a  foct  too  wefl 
recognised  by  the  F4pench  themselves,  and  by 
foreigners  acquainted  with  the  country,  to  le- 

auire  to  be  pointed  out  at  length.  In  France^ 
^ere  are  now  few  large  estates,^  and  when 
these  axe  brought  to  the  market,  other  by  &e 
owners  themselves,  thar  heirs,  or  credSbir^ 
they  are  never  exposed  entire,  but  alwm  in 
lots*  Were  they  to  be  disposed  of  whole,  so 
few  great  fortunes  are  there  in  FWmce,  that 
they  would  not  fetch  so  much  as  in  En^and  ; 
not  more,  ceitainly,  than  twenty  jreanr  por^ 
chase,  if  even  so  much;  whereas,  by  msng 
broken  down  into  small  portkm^  adi^ted  to 
buyers  of  moderate  or  small  ^"^^^■U*ll^  a  mnn* 
ber  of  competitors  start  vp  for  eadh,  lAno,  av 
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the  lords  hvLvt  dnocrrered,  offtra  give  fifffy  or 

will  naturally  be  inferred  that  it  ako  lets  l^k 
iaFsaaoe;  and  the  hct  is  actualljr  so^  m  is 
iBcidentally  noticed  by  Sismondi.  Here  the 
question  arises  i  does  the  system  of  smaQ 
'^wnperties  and  farms  yieM  the  grcstest  amount 
«€  «et  B^ddtand  fmdsoe?  This  questkm 
JMM  bsaa  stthred  affirnuttiYely  by  Fi«&ch  eco- 
nomists, statesmen,  and  agricultarists  of  the 
lu^^st  authoritv.  It  is  more  than  twenty 
years  smce  Mr.  M'Cullock,  in  the  Bdmbnrgn 
review,  predicted  speedy  rmia  to  FveoA  agri- 
folture  vom  her  Saw  of  equal  SHcceaaion ;  «nd 
since  that  time,  it  has  been  established  by 
official  reports,  that  the  growth  of  wheat  in 
Trance  has  been  progreesrrely  increasmg,  and 
in  n  ratio  higher  than  that  of  the  ^mptilatioB. — 
Daif9  Hmtfg. 

8COTI.ANO. 

It  is  a  fact  correspouding  to  this,  and  tending 
to  sIkiw  a  priaciole  as  oonceraed  in  it,  thait  mb 
the  county  of  Kinvoss,  where  land  is  more 
subdivided  than  in  any  other  county  in  Scotland, 
it  bears  a  higher  average  rent  than  in  any 
other  portion  of  the  country .^^C^am^.  Edin, 
Jioum. 


UNQUALIFIED   PRACTITIONERS    IN 
BANKRUPTCY. 


^  The  attention  of  tlie  Incorporated  Law  So> 
ciety  should  be  directed  to  the  removal  of  a 
grievous  injury  to  the  profession,  by  unaudio- 
rized  persons  practising  at  lAie  BasinghaU 
Street  Bankrupt  Court. 

It  has  now  become  a  habit  with  accountants 
and  ianorant  persons,  professing  to  be  con- 
nected with  the  official  assignees  or  messengers 
of  the  court,  to  undertake  the  ordinary  busi- 
ness of  the  solicitors  of  the  court  in  woi%Ling 
£ats,  and  obtaining  discharges  under  the  In- 
'solvent  I>ebtor8*  Acts,  in  many  cases  under- 
taking to  do  the  business  for  barely  money  out 
of  pocket ;  thus,  as  an  instance,— to  obtain  a 
'bankrupts'  certificate  for  dU  !  Where  it  is  ne- 
cessary that  a  solicitor's  name  should  actually 
appear,  there  are  professional  men  found,  who 
for  a  couple  of  guineas,  or  lees,  allow  the  whole 
proceedings  to  be  carried  on  as  if  they  were 
originally  instructed,  I  need  not  support  these 
assertions  by  cases,  names,  or  other  reference. 
A  slight  inquiry  by  you  of  one  or  two  persons 
intimately  acquaintea  with  the  London  bank- 
rupt practice,  will  convince  you  of  die  great 
and  growing  evil. 

A  single  opponent  of  the  system  would 
probably  not  effect  all  the  good  required ;  but, 
through  vour  journal,  the  IncorpiDrated  Law 
Society  (whose  province  it  is  to  support  the 
honour  and  interests  of  the  profession)  may 
perhaps  be  induced  to  obtain  from  the  chief 
judge  of  the  Court  of  Review  an  order,  to  be 
affiled  in  the  various  offices  connected  with 
'the  Bankrupt  Court,  prohibiting,  under  pain 
of  summaiy  panishmeat,  the  illegal  acts  I  have 
lulMve  referred  to,  and  cantioniog  the  profes- 


sion and  the  pnUic  against  ^m  coatiaasnoe  af 
the  praotice.  That  would  be  na  aam  4faaa  a 
simple  act  of  justice  to  practasiag  eafittei's,  and 
one  t^t  Ttt  appears  So  me  1^  Law  SoeaAy  iv 
bound  to  perform. 

S.H, 

SELECnONS  FROM  CORRESPON- 
DENCE. 

ECCLKSIA8TICAL  COURTS. 

It  k  soaie  tiase  since  I  took  up  my  pen 
to  address  you ;  I  am  now  iaduced  to  do 
so  in  consequence  of  a  vuljject  of  very  useful 
legal  reform,  occurring  to  my  miad  from  a  peep 
into  the  "  Clergy  List  of  1845." 

i  know  not  upoa  what  principle  the  digni- 
taries of  the  church  still  retain  to  themselves 
the  right  of  dispensing  justice  in  Eccleaiastioal 
Courts ;  when  it  is  obvious,  how  much  better 
it  would  be  to  their  own  establishment  and 
costgr^atioas,  they  should  attend  solely  to  the 
discha^e  of  their  spuritaal  a&d  paiochial  func- 
tions. 

In  former  times  the  der^  forced  their  way 
into  judicial  and  chancery  offices,  acting  person- 
ally in  some  instances ;  in  other  cases  employ^ 
ing  a  deputy :  but  those  times  are  gone  and  past, 
an  d  there  are  ao  such  doings  aow«  The  clerg]^ « 
man  is  requested  to  reside  on  his  benefice,  and 
his  reverend  saperiorfl  to  attend  dosely  to  theit 
high  duties  as  archbishops,  bishopSfdeanSyardi* 
deacons,  subdeaos,  precentors,  canons,  or  pre- 
b^ftdaries ;  but  it  is  not  so  with  the  chancellors 
of  the  25  dioceses  4  va  18  of  them  a^est  acts 
as  an  ecclesiastical  judge,  but  eminent  and 
learned  civilians  fill  that  responsible  office  ia 
the  remaining  sev^i. 

As  the  &nall  Debts'  Act  is  likdy  to  be  the 
means  of  multiplying  the  lay-judges  in  this 
country,  why  should  not  an  act  of  parliament 
be  passed,  re^uiriBg  the  chancdlor  of  each 
diocese  to  be  a  layman  who  is  a  doctor  in  civil 
law  ?  Surely,  in  point  of  legal  qualification,  na 
reverend  chancellor  will  consiaer  himself  su* 
perior,  or  even  to  be  equal,  to  such  eminent 
civilians  as  Sh:  S.  Lushington,  Dr,  PhiUimore, 
Dr.  Dealtry,  Dr.  Haggard,  or  Mr.  Vernon! 
It  is  well  known  how  highly  their  decisions 
and  opinions  are  appreciated  by  the  community 
at  large  I 

A.  B. 


DBBD   STAMP — INDOBaaJiaXT. 

Will  you  or  some  one  of  your  experienced 
Uy  satisfy  the  profsssion  (I  i 


readers] ^   ,  ^ 

the  doubting  part  of  it)  by  statiag,  whether  a 
deed  relating  to  property  in  Middlesex,  of 
kaelf  within  the  prescribed  naaiber  of  folios, 
but  exceeding  it  by  the  addition  of  the  Re- 
gistrar's certificate,  requires  an  additional 
stamp  ?  It  is  contended  that  it  does  not,  al* 
though  in  practice  it  is  somettOKS  doae,  far  tiia 
deedisptefsotedbythe  execattoa  hydiepar- 
ties  duly  attested  and  the  subsequent  regis- 
tration of  it,  is  optional  and  done  more  for 
future  protection,  tnsn  from  absolirte  ne6e8«ly 


ReffUtration  qf  Ammeys^MchuAuas  T.  E9ttmmatum.--'Locia  md  Tenonal  Ads. 


to  perfect  thb  deed.  At  til  emtt  it  ii?  sub- 
mitted, tli&t'the  ominioil  of  the  Beg^strar'^ 
eertifieate  on  the  deed  would  not  render  iC  in:, 
operative^  or  depme  the  piirchs^eer  of  his  pro- 
tection, if  actually  refcntered,  aWiongh  such' 
regiatration  does  not  appear  by  endorsement 
on  the  purchase  deed« 


ANNUAL   REGISTRATION   OF  AT- 
TORNEYS. 


Tqb  time  is  now  at  hand  to  send  in  the  an^ 
nual  declarations  to  the  Law  Society  in  order 
to  obtain  the  reg^trar's  certificate. 

The  following  regulations  should  be  attended 
to:— 

The  forms  of  declaration  under  the  6  &  7 
Vict  c  73,  may  be  had  on  application  at  the 
office. 

The  members  of  the  profession  are  requested 
to  be  particular  in  filling  them  up,  either  by 
themselves,  their  partners,  or  their  London- 
agents  J  and  to  send  them  to  the  office  on  as 
early  a  day  as  possible. 

1.  No  declaration  can  be  acted  upon  which 
does  not  contain  all  the  particulars  required  by 
the  act  of  parliament. 

2.  Every  declaration  must  be  delivered  at 
the  office  six  days  before  a  certificate  can  be 
granted. 

3.  No  certificate  will  be  delivered  out  till 
Thursday,  November  20th, 

4.  In  the  first  six  days,  commencing  on  No- 
vember 20th,  certificates  will  be  delivered  only 
to  such  London  Aqknts  as  shall*  in  due  time 
previously,  have  sent  in  the  declaration  of 
themselves  and  their  country  clients,  accom- 
panied by  a  list  thereof,  arranged  in  alpha'- 
oetical  order,  and  written  on  foolscap  paper 
hookwise. 

6.  These  six  days  will  be  appropriated 
among  the  London  Agents,  according  to  the 
letter  with  which  their  surnames  or  those  of 
the  senior  partner  in  the  firm  commence,  in 
the  following  order : — 
Those  commencing  with — 

Aor  B, 

C,  D,  E,  or  F, 

G,  H,  I,  or  J, 

K,  L,  M,  N,  0,  orJP, 

Q,  R,  or  S, 

T,U,V,W.X,Y,orZ, 
6.  On  everjr  day  subseouent  to  November 
29thi  the  certificates  will  be  delivered  to  the 
rest  of  the  profession. 


Nov. 


20. 
21. 
23. 
24. 
25. 


L 


MICHAELMAS  TERM  EXAMINATION, 

Thb  printed  List  of  applieaaU  for  admission 
oA  the  Roll  of  Attorneys  comprises  no  less 
than  170,  besides  10  who  obtained  Judges* 
Orders  to  add  their  names.  , 


qnnlMf?theiA.M  lo int fidde4  ».A»didtfr^  who 

notices.    .  .  .    '       !  '   - 

Thiiis  apparentiy  a  very  large  nnmbcr,  but 
according  to  the  usual  average,  20  or  30  will 
not  ^loafiff  themselves  for  emmhiatimi  by  leav 
ing  their  testimoniali  in  doe  time.  It  is  to  be 
recollected  also,  that  the  largest  number  gipae. 
rally  coHie  up  in  Michaelmas  Term.  In  sevecal 
recent  Teimst  the  number  has  been  eonute* 
ably  less  than  100. 

The  testimonials  are  to  be  lodged  on  the  7th, 
or  at  latest  by  four  o'clock  on  the  9th,  and  the 
Examination  will  take  place  on  the    llth  Nor. 


LOCAL  AND  PERSONAL  ACTS, 

9&  10  Victoria. 

DBCLABBD  PUBLIC,  AND  TO  B&  iVUlCUUht 
KOTICBD. 

(Continued  from  p.  580.) 

128.  An  Act  tor  improving  the  Drains^e  of 
the  Vallies  of  the  Rye  and  Derwent  in  the 
North  and  East  Ridings  of.  the  Coonty  of 
York; 

129.  An  Act  for  making  a  Rae«iy  from 
Exeter  to  Exmoutii,  to  be  called  *•  The  Exeter 
and  Exmouth  Rwlway." 

130.  An  Act  for  making  a  Railway  from  tisc 
PoUoc  and  Govan  Railway  to  the  River  Oyde 
and  Harbour  of  Glasgow,  with  Branches,  to  be 
called  "The  General  Terminus  and  Glasgow 
Harbour  Railway.** 

131.  An  Act  for  amending  the  Acts  rdbting 
to  the  London  and  South-western  Railway 
Company;  and  to  authorize  the  said  Company 
to  enter  into  Contracts  and  to  complete  Ar- 
rangements with  certain  other  Ridlway  Com- 
panies. 

13 J.  An  Act  for  enabling  the  Norfdk  Rail- 
way Company  to  purchase  or  lease  the  Lowes- 
toft Railway,  Harbour,  and  Navigation. 

133.  An  Act  to  enable  the  Dundee  and  Ar- 
broath Railway  Company  to  make  a  Railway 
from  their  line  at  Bronghty  to  Broughty  Ferry 
Casde,  and  another  Railway  from  their  line  at 
Geordies  Bum  to  the  Arbroath  and  For&r 
Railway  at  Almcriecloss. 

134.  An  Act  for  making  a  Railway  from  Kin* 
tore  to  Alford,  to  be  called  "  The  Alford  Vafley 
Railway." 

1 35.  An  Act  for  making  a  Rmlway  from  Dyce 
to  Fraserborough,  with  a  Branch  to  Peterhead, 
to  be  called  ^'The  Great  North  of  SeoOand 
(Eastern  Eitension)  Railway.** 

136.  An  Act  to  enable  the  Edinbtawh  and 
Northern  Rail^tray  Company  to  ^tend  their 
Lbie  of  Railway  from  Cupar  to  I^ewtHnt. 

137i^  An  Act  for  making  a  RaOwiij  frtrfn  6e 
Town  of  (>ban  to  Crianlarich,  in  the  Oonnfy  of. 
Perth  with'  a  Branch  to  Lbchlottfilnd,  to  be 
called  "The  Scottish  Grind -Jtoietion  Bal* 


Of  these,  however^  36  have  been  akeady  eac- 
amined,  and  3  have  not  given  ezaninattion  no*  j  J^*> 
tices,— leaving  141  BOW  to  come  up;  and  to  that  i ,  236.  AnJitt  i6  kiMk  Ihd  fedbfbtt^ibd 
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Noitbern  Raih^  (>siflpaiif  t»  ladka  a  B«^^ 
ftDiB  their  Line  at  Thornton  to  Dimfennliae; 
.139.  An  Act  to  enable  the  Edinburgh  and 
Northern  Railway  Company  to  make  a  Railway 
from  Newburgh  to  the  Central  Railway  at 
Hilton.  ^ 

140.  An  Act  to  enable  the  Great  Ldmater 
and  Munster  Railway  Company  to  extend  their 
Railway  to  Clonmel. 

141.  An  Act  for  making;  a  Railway  from  and 
odt  of  the  Glasgow,  Barrhead,  and  Neileton 
IKiect  Railway  near  to  PoUokshawa  to  the 
Town  of  Strathaven. 

142.  An  Act  to  enable  the  Glasgow,  Barr- 
head,  and  Neilston  Direct  Railway  Company  to 
make  Branch  Railways  to  Thomliebank  and 
HotisehiU ;  and  to  amend  the  Act  rehiting  to 
such  Railway. 

143.  An  Act  to  enable  the  Glasgow,  Paisley, 
and  Greenock  Railway  Compaxiy  to  make  a 
Branch  Railway  to  the  Kiver  and  Frith  of  Clyde 
at  *  or  near  Greenock,  and  a  Pier  or  Wharf  in 
connexion  therewith. 

144.  An  Act  for  extending,  the  Time  for 
taking  Lands,  and  for  completing  the  Under- 
taking called  "The  Thames  Haven  Dock  and 
Railway,"  authorized  to  be  made  by  Two  Acto 
passed  in  the  Seventh  Year  of  the  Reign  of  His 
late  Majesty,  and  the  Sixth  Year  of  the  Reign 
of  Her  present  Majesty. 

145.  An  Act  to  enable  the  Bridgewater  and 
Taunton  Canal  Company  to  make  a  Railway 
from  Bridgewater  to  tne  Bristol  Channel  at 
or  near  Stolford  in  the  County  of  Somerset, 
with  Branches  therefrom,  and  to  make  a  Har- 
bour at  or  near  Stolford. 

146.  An  Act  for  constructing  Docks,  Walls, 
Warehouses,  and  other  Works  at  Toxteth  Park 
in  the  County  of  Lancaster,  to  be  called  "The 
Herculaneum  Docks." 

147-  An  Act  to  authorize  the  Sale  of  the 
Monkland  Navigation  to  the  Company  of  Pro- 
prietors of  the  Forth  and  Clyde  Navigation. 

14S.  An  Act  for  making  a  Railway  from  the 
Borough  of  Cork  througn  Blackrock  to  the 
Town  of  Passage  West. 

149.  An  Act  to  enable  the  Leeds  and  Thirsk 
Railway  Company  to  make  a  Railway  from 
Northallerton  to  the  Stockton  and  Hartlepool 
Railway. 

150.  An  Act  to  enable  the  Scottish  Central 
Railway  Company  to  make  a  Branch  Railway 
by  Alloa  Ferry  to  Tillicoultry. 

151.  An  Act  to  enable  the  Slamannan  Rail* 
way  Company  to  make  Branch  Railways  to 
Bmgate  and  Jawcraig. 

152.  An  Act  to  empower  the  London  and 
Birmingham  Railway  Uomnany  to  enlarge  their 
Stations  in  London;  and  ror  other  Purposes. 

'  153,  An  Act  for  enabling  the  Leeds  and 
Thirsk  Railway  Company  to  make  certain  de- 
viations in  the  Line  ot  the  Saint  Helena  Branch 
of  4o.faid  Railway. 

i  54.  An,  Act  to  enable  the  Leeds  and  Thii?ik 
Railway  CfHnpaiiv  to.  alter  and  extend  ihe  Lme 
otJSfi^  0^  .4au^Railw4j  ;land  for  .^i^lfsr  Pur-i^ 
poses. 


near  the  Ambergate  SUtion  of  the  Midland 
Railway,  thnnurh  Nottingham,  to  Spalding  And> 
Boston,  with  Branches  therefrom,  and  for  en«' 
abling  the  Company  to  purchase  the  Motting-^ 
ham  and  Grtfntham  Canals. 

15^.  An  Act  to  empower  the  Midland  Rail«« 
way  Company  to  make  several  Branches  from 
the  Erewash  Ri^lway. 

157.  An  Act  to  empower  the  Midland  Rail- 
way Company  to  make  a  Railway  from  the 
Midland  Railway  at  Qay  Cross  to  join  the  Not^ 
tingham  and  Lincoln  Railway,  with  Branches. 

158.  An  Act  for  making  a  Railway  from 
Ferryhill  near  Aberdeen  to  Aboyne,  to  be 
called  "The  Deeside  Railway." 

159.  An  Act  for  making  a  Railwa;^  from  the 
Glasgow,  Barrhead,  and  Neilston  Direct  Rail* 
way  to  the  Town  of  Kilmarnock,  with  certain 
Branches  therefrom,  to  be  called  "The  Glas- 
gow, Kilmarnock,  and  Ardrossan  Railway," 
and  to  purchase  the  Ardrossan  Railway  and 
Harbour. 

160.  An  Act  to  enable  the  Wilsontown, 
Momingside,  and  Coltncss  Railway  Company 
to  make  a  Branch  to  the  Caledonian  Railway. 

161.  An  Act  to  enable  the  Wilsontown, 
Morningside,  and  Coltness  Railway  Companyto 
improve  their  Line,  and  to  make  Branch  Rail-* 
ways  to  Shotts  and  Climpy. 

162.  An  Act  to  enable  the  Wilsontown, 
Morningside,  and  Coltness  Railway  Company  to 
make  a  Branch  Railway  to  the  Town  of  Bath- 
gate. 

163.  An  Act  to  empower  the  Midland  Rail- 
way Company  to  make  a  Railway  from  Notting- 
ton  to  Mansfield. 

164.  An  Act  for  making  a  Railway  from 
Knaresborough  to  or  near  to  the  City  of  York, 
to  be  called  "  The  East  and  West  Yorkshire 
Junction  Railway." 

165.  An  Act  for  making  a  Railway  from  the 
Edinburgh  and  Glasgow  Railway  to  the  Scottish 
Central  Railway,  to  be  called  "The  Stirling- 
shire Midland  Junction  Railway." 

166.  An  Act  for  making  a  Railway  from  the 
Great  Western  Railway  at  West  Drayton  to 
Uxbridge  in  Middlesex. 

167.  An  Act  for  making  a  Railway  fronr 
Wexford  to  Carlow. 

168.  An  Act  for  extending  and  altering  some 
of  the  Provisions  of  the  Acts  relating  to  the 
Great  Leinster  and  Munster  Railway. 

169.  An  Act  to  empower  the  Norfolk  Rail- 
way Company  to  make  a  Railway  Communica- 
tion between  the  Dereham  Branch  of  the  Nor- 
folk Railway  and  the  Towns  of  Wells  and 
Blakeney  in  the  County  of  Norfolk. 

170.  An  Act  for  making  a  Railway  from 
Royston  to  Hitdun. 

171.  An  Act  for  making  a  Rwlway  from 
Reading  to  Guildford  and  Rsigate. 

m.  An  Act  tor  making  a  Railway  from 
Chesterford  to  Newmarket,  with  a  Branch  SQ 
Cambridge. 

173.  An  Act  to  enable  the  London   ana 
JgoCrth-westem  Seilway  Compatrr  to  make  a 
Branch  RailvngrioJ^aqihamiii  the  County  oi^ 
Sj^jey  ap4.Ali?«>  *ft  CqBn^y.of  SpuArofc 
ton.  *  1>  D  5 


It4.  Ab  Act  te  mklt  te  Lottdw 

Btandi  Mt^to  Otetscf  ndlt^iittii  i»th* 

dMiiitjr  <n  8B^ray^ 

1T5.  An  Aet  to  eodbfo  Ike  Lcndn 
Soath-iweateni  Rnlwiy-GbiDpftnf  to  make  a 
Bkvoch  RaBwir  to  Hvnptoii  Court  Bmigo  l» 
tbe  County  of  Surrey. 

IfSi  An  Act  for  makings  a  Rdtway  from  ibe 
Scottith  Centrri  Railway  at  Dunblane  by 
Donne  to  C^Ohs^r,  to  be  eaHed  ''Tbe  Don- 
Mane,  Doune»  and  CaUander  Railway/* 

177.  An  Act  for  making  a  Railway  from 
Skipton  to  York,  to  be  called  *'  Tbe  Wharfdale 
Railway/' 

178.  An  Act  for  making  a  Railway  from 
Stotfield  and  Lossiemouth  Harbour  to  Eh^ 
Rothes,  and  Craigellacbie,  to  be  called  "The 
Morayshire  Railway." 

179.  An  Act  to  enable  the  Monkhnd  and 
Kirkintilloch  RaBwayCompany  to  make  Branch 
Railways  to  Chapel  Hall  and  the  Glasgow, 
Garnkirk,  and  Coatbridge  Railway. 

180  An  Act  to  enable  the  Scottish  Railway 
Company  to  make  a  Branch  Railway  to  Denny 
in  the  Connty  of  Stirling. 

181.  An  Act  for  making  a  Railway,  from 
the  Yeovil  Branch  of  the  Bristol  and  Exeter 
Railway  to  or  towards  the  Town  of  Crewkeme 
in  the  County  of  Somerset ;  and  for  amending 
the  Acts  rekting  to  the  Bristol  and  Exetbr 
Railway. 

182.  An  Act  for  vesting  the  Aylesbury  Rail- 
way in  the  London  and  Birmingham  Railway 
Company. 

183.  An  Act  to  enable  the  Saint  Helens 
Canal  and  Rsdlway  Company  to  make  a  Rail- 
way from  the  Township  of  Eccleston  to  the 
Township  of  Garston,  with  Branches  thsrefrom, 
and  Docks  at  Garston  aforesaid,  all  in  the 
County  of  Lancaster. 

184.  An  Act  for  making  a  Harbour  and 
Docks  at  Heysham  on  Morecambe  Bay  in  the 
County  of  Lancaster,  and  a  Railway  in  con 
nexion  therewith. 

185.  An  Act  to  empower  the  Wakefield,  Pon- 
tefract,  and  Goole  Railway  Company  to  make 
ITiree  several  Branch  Railways. 

186.  An  Act  for  erecting  the  Town  or  Vil- 
lage of  Ardrossan  and  Phces  adjacent  in  the 
County  of  Ayr,  into  a  Borough  or  Rtarony ;  for 
paving,  lighting,  and  cleansing  the  same ;  for 
establishing  a  Police  therein;  and  for  other 
Purposes  relating  thereto. 

187.  An  Aet  for  enaWing  the  Sheffield, 
Ashtott-under-Lyne,  and  Manchester  Railway 
Company  to  provide  additional  Station  Room 
at  Sheffield,  and  also  to  make  a  Branch  Rail- 
way to  Dukinfield,  and  to  purchase  and  roain^ 
Wn  a  Branch  already  made  from  their  Main 
Line  to  Glossop;  and  for  other  Purposes. 

188.  An  Act  to  maMs  the  Glasgow,  Pkisley, 
Md  Greenock  Railway  Company  to  make  a 
Branch  Railway  to  the  Polloc  and  Govan  Rail^ 
w^;  and  to  amend  the  Aels  relating  to  the 
•aid  Railway. 

189.  An  Act  to  enable  the  ScoCtiah  Central 
muw^f  Company  to  make  certain  Temnnal 


IkwwkM  Mi  rthw  WnAnt^  thiC%tf  1 
>  Wk  ittAdiv  naUMaiaawsrfrOTBtbn 
UiBbiwik  nd  Noff*mBaihr»r  Kt  UniUndi 
tw  ikMtmimr  BmMt.  witb  a  Bcwek  to  tks 
Kirkk^  W«k%  t»  te  ddled  ^Hm  Bart  ol 
Fifeltailway.'* 

igi.  An  Aibtte  eMiUe the Seottiili Cenml 
Raihrqr  GarapuT  to makna Bvaiwk Raamf 
to  CrielTin  the  County  of  Pertk. 

I9S.  An  Acilbr  mdkiBgft  Railway  froai  the 
ManchMtor  and  BirnMngbam  Baubny.  at 
Cheadleitt  tihe  Gwaty  of  Chsstar  In  or  nnr  to 
theAmbergate  Station  of  the  Midland  Rul- 
way  in  the  Conniy  of  Derby,  to  be  called  ''The 
Maachetter,  Boxloa,  Matlock,  and  Ifidbnd 
Junction  Railway/' 

193.  An  Act  for  enabling  the  Grand  JnactioB 
Railway  Company  to  make  a  Branch  line  of 
Railway  from  Hujrton  to  Warringt«m;  and  for 
amending  the  former  Acta  relating  to  the  sud 
Company. 

194.  An  Act  for  making  a  Raihray  bom  ths 
Town  of  Mallow  to  the  Town  af  Fenaoy. 

195.  An  Act  for  making  a  Railway  from  the 
City  or  Borough  of  Limerick  to  tha  Borough  of 
Ennis,  with  Branches  to  the  Towns  of  C  lam 
and  Killaloe,  and  to  join  the  Great  Soufthon 
and  Western  Railway. 

196.  An  Aet  to  enable  the  Great  Santhem 
and  Western  Railway  Company  to  extend  their 
Railway  from  their  present  Terminna  m  the 
City  of  Cork  to  the  River  Lee  in  the  same  City. 

197.  An  Act  Isr  making  a  Railway  from  the 
Great  Southern  and  Western  Railway  ai  the 
Townland  of  Carne  or  Cnrraghaae  to  the 
Town  of  MountmeUick. 

198.  An  Act  for  completing  a  Railway  Com- 
mnnieation  between  the  Town  of  C4onmel  and 
the  Great  Southern  and  Western  Railway  si  01 
near  the  Town  of  Thurlea. 

199.  Aa  Act  for  making  a  Railway  from 
Dublin  to  Dundrum  and  Rafthfiamhan^  to  he 
called  ''The  DnUin,  Dnndknm,  and  Rathfiun- 
ham  Railway." 

200.  An  Act  for  making  a  Railwny  from  the 
Town  of  Mallow  to  the  Town  of  KiUaoMy,  to 
be  called  '"^  the  KiUamey  Junction  Railway." 

201.  An  Act  for  making  a  Railway  from  the 
Ghisgow,  Barrhead,  and  Neflston  Diinct  Rail. 
way  to  the  Caledonian  Railway. 

202.  An  Act  for  making  a  Raflway  bom 
Stirling  to  Dunfennfine,  with  Brancl»ee  to  Til- 
licoultry and  Aifoa  Harbour,  to  be  eailed 
"  The  Stirhng  and  Dunfermline  Bailway.** 

203.  An  Act  to  enable  the  Midland  RaiVw^ 
Company  to  make  a  R»hvaT  iroin  Baitan- 
upoo^Trent  to  Nuneaton*  with  Branehei^  and 
to  purchase  tbe  Ashhy.de>]a>2qMck  ChnaL 

204.  An  Act  to  conaoKA^e  the  Landan  and 
Birmingham,  Grand  Jnnctian,  mA  Manchester 
and  Binnhigham  Raihmy  Chn^pAuiea. 

20&.  An  Act  to  enabln  iha  Rhattrn  GoairtMs 
Railway  Conipany  to  make  a  Railway  Ibom 
BpptQg  to  a  P6iht  of  Janctioa  with  tba  Col- 
chester Line  of  the  Baiteni  Caottliea  Railway 
at  or  asar  the  Ilfovd  Station  theiaon. 

206.  An  Act  to  enable  the  Wiahaw  and 
Coltness  Railway  Coasiiaay*  to  ad^  a  Bfeaach 


■iil. 


907.  As  Ad 
Jteviek  ftHtaif  Cottpnif  to  Ml»  • 
Brandi  RaOwajin  the  Couirtif  ofNortkamlMr- 


-  108.  Aa  Aet  tor  nakiag  s  ftailwfty  nd 
Branch  Raihvar,  to  be  cilM  **  The  Watertod, 
Wolbrd,  WnSdaw,  and  Dnbliii  Raihra]^.'* 

*  909.  An  Act  for  making  and  matolaimDg  a 
Railway  from  Templemore  to  Nenag^. 

910.  A«  Act  to  enable  die  Midfamd  Great 
Western  BailwaT  of  Ireland  Company  to  make 

•  Dena^tt  in  the  anthoriied  line  of  the  aaid 
Railaw,  and  alio  a  Branch  Railway  to  the 
'BiverLifl^. 

911.  An  Aet  to  enable  the  Kilmamoek  and 
Troon  Railway  Ccmipany  to  let  on  Lease  their 
•Baolway  to  the  Ghsgow,  Pusley,  Kilmarnock, 
Mtxd  kjT  Railway  Company;  and  to  anthorise 
the  said  Glasgow,  Paisley,  Kilmarnock,  and 

Ayr  Railway  Company  to  alter  Parts  of  the  |  and  repairing  certain  Roads  in  tfate  Conaties  6i 
naid  Kilmarnock  and  Troon  Railway,  and  to  Banff,  Aberdeen,  and  Elgin. 


99ft.  MtkAatht 
CStyof  Briatal  and 
ia  Aa  -- 


993.  AaAettoamsad  thaAala  nhtkag  t^ 
the  Widwrn  KarioatMiBi^  and  to  fedaea  «ba 
TiAioathasaidMHrigntlaau  - 

294.  An  Act  to  caabla  the.  Mldknid  Gieat 
Western  Railway  of  Iceland  CotaMBy  toiMdto 
a  Railway  fnm  MnBiagar  to  A^lone. 

925.  An  Act  for  better  assessiag  and  isei- 
tocting  die  Poor  Rates,  Highway  Rates,  Bo- 
rongh  Rates,  Couaty  Rates,  Lighting,  WatefH 
iag,  and  Qeaasing  Ratss,  and  all  other  ¥th 
cochid  Rates,  on  small  Tenements,  in  the 
Parish  of  Aston  iuxta  Birmingham  in  the 
County  of  Warwick. 

396.  An  Aet  for  better  raising  and  nuaa 
securely  constituting  the  Fund  for  the  Relief 
of  Widows  and  Children  of  Bnrgfa  and  Pa- 
rochial Schoolmasters  hi  Scotland. 

297.  An  Act  for  more  effectually  mamtuning 


constmet  certain  Branch  Railways  in   con- 
neadon  therewith. 

^19.  An  Act  for  empowering  the  Wakefield, 
Pontefract,  and  Goole  Railway  Company  to 
construct  a  Jetty  and  other  Works,  and  to 
provide  a  Station,  Coal  Staiths,  and  other 
Conveniences,  at  the  Port  of  Goole ;  and  for 
other  Purposes  relating  to  the  said  Port 

913.  An  Act  for  extending  the  line  of  the 
I>ablin  and  Kingstown  Railway  to  the  Bridge 
of  Bray  in  the  County  of  Dublin. 

214.  An  Act  to  pnmde  for  the  Repair  of 
Ae  Parish  Churdi  of  South  Leith  in  the  County 
of  Edinburgh,  and  for  the  Administration  of 
'the  Property  and  Revenues  thereof;  to  alter 
the  existing  Mode  of  electing  a  Minister  to  the 


228.  An  Act  to  enable  the  Dundee  and 
Perth  Railway  Company  to  alter  their  line  at 
Inchyra  and  LairweU,  and  to  extend  the  same 
towards  Uie  Penitentiary  at  Perth. 

229.  An  Act  to  enable  the  Caledonian  Rail- 
way Company  to  make  Branch  Railways  from 
the  Castlecary  Branch  of  the  Caledonian  Ra£U 
way  to  the  Glasgow,  Gamkirk,  and  Coatbridge 
Railway. 

230.  An  Act  for  enabling  the  Sheffield, 
Ashton-under-Lyne,  and  Manchester  Railway 
Company  to  make  Branch  Rattways  from  or  in 
connexion  with  their  Main  Line  of  Railway  to 
Whaley  Bridge  and  Hayfield,  to  be  caBed 
"  The  Whaley  Bridge  and  Hayfield  Branches." 

231.  An  Act  for  vesting  in  the  Grand  Jane- 


Second  Charge  of  the  said  Church  and  Parish ;  |  tion  Railway  Company  and  the  Manchester 
to  confirm  tire  Proceedings  of  the  Heritors  of  and  Leeds  Railway  Companv  the  North  Union 
the  said  Parish  relating  to  the  Purchase  of  a  I  Railway,  and  all  the  Works,  Property,  and 
anitable  House  as  a  Manse;   and  to  effect  Effects  appertaining  thereto. 


other  Objects  in  connexion  with  the  said 
Onirch  and  Parish. 

2 1 5.  An  Act  to  enable  the  Chard  Canal  Com* 
•  pemy  to  convert  into  a  Railway  the  Portion  of 
the  Chard  Cuial  from  Creech  Saint  Michael 
to  Ilminster,  all  in  ^  County  of  Somerset. 

tl6.  An  Act  tor  lighting  with  Gas  the  Town 
and  Borough  of  Stockton  and  other  Places  in 
the  Counties  of  Durham  and  York. 

217.  An  Act  for  better  supplying  with  Qas 
tlw  City  of  Woreester  and  the  Subuibs  thereof. 

218.  An  Act  for  regulating  the  Markets  and 
Warn  in  the  Borough  and  Town  of  Yeovil  in 
tiie  County  of  Somenct. 

319.  An  Act  lor  providing  Market  Places 
^md  for  regulating  the  Markets  and  Falr»  in 
tlie  Borough  of  Manchester  in  the  County 
'  ^daline  of  Xancaster. 

22a  An  Act  lor  more  effectually  supplying 
^writk  Water  the  City  of  Bath,  and  several  Pa- 
sraahea  and  Places  ac^acent  thereto. 

22 1 .  An  Act  for  better  supplying  with  Water 


232.  An  Act  for  making  a  Railway  from 
Birminglmm  to  Lichfield,  to  be  called  *'  The 
Birmiogham,  Lichfield,  and  Manchester  Rafl- 


Town  and  Borough  of  Newport  in  the  shire  and  Bridge  of  Weir  Railway."; 


Ooonty  of  Monmouth. 


233.  An  Act  for  making  a  Railwvr  from  the 
Oxford  and  Bletchlev  Junction  Railway  to 
Buckingham  and  Biacldey, 

234.  An  Act  to  enable  the  London  and 
Croydon  Railway  Ckmipany  to  construct  a 
Branch  to  Deptford;  and  for  amending  the 
Acts  relating  to  such  Railway. 

235.  An  Act  for  enabling  the  Newcastle  and 
Dartington  Junction  RiAway  Company  to  jmr- 
chase  the  Durham  and  Sunderland  Raihroy 
and  the  Wearmouth  Dock. 

236.  An  Aet  for  making  a  Railway  from  the 
Great  Western  RaOway  at  Maidenhead  in 
Berkshire  to  the  Town  of  High  Wycombe  in 
the  County  of  Buckingham. 

237.  An  Act  for  making  a  Railway  from 
Johnstone  to  the  Bndge  of  Weir,  with  a 
Branch  to  Kilbarchan,  to  be  caHed  "  The  Ayr- 


238.  An  Act  for  making  a  Railway  from 


tfion 


^l^Mtrnd-^^ertm^'AM. 


^AfWmtfaH te the Cotmty  of  Dwtai^  jiftfttli^ 

:  r-  V  39.  Ao  Act  for  extending?  the  Line  of  thfc 
South  Wales  Railway,  and  for  making  certain 
Alteration?  of -the  wdd  Railway,  an^  certain 
Branch  Railways  in  connexion  therewifit.' 

240.  An  Act  for  making  a  ^"^ffj^^ 
Gloucester  to  the  Monmouth  *  and  ticWfora 
Baaway,  and  to  the  South  Wales  Railway  vit 
Awre,  to  be  called  **  The  Gloucester  and  Dean 
Forest  Railway."  ^,;       ,,      „  u  L^a 

241.  An  Act  for  enabling  the  Hull  and 
Selby  Railway  Company  to  lease  and  also  to 
sell  their  Railway  to  the  York  and  North  Mid- 
land  and  Manchester  and  Leeds  Railway  U>m- 
panies,  or  one  of  them;  and  to  authome  the 
TOsing  of  additional  Money  by  both  or  either 
of  the  last-mentioned  Companies  for  those  and 

other  Parposes.  ,       .      .  xt  -*i. 

242.  An  Act  for  enabling  the  Great  North 
of  England  Railway  Company  to  lease  and 
also  to  sell  their  Railway  to  the  Newcastle  and 
Darlington  Junction  RaUway  Company ;  antl 
to  authorize  the  raising  of  addition^  Money 
by  the  said  last-mentioned  Company  for  those 
and  other  Purposes.  , 

243.  An  Act  for  vesting  the  Liccester  and  , 
Swannington  Railway  in  the  Midland  Rail^vay 

244.  An  Act  for  carrying  into  effect  certain 
Arrangements  between  the  London  and  Bir- 
mingham Railway  Compatty  and  the  Company 
of  Proprietors  of  the  Birmingham  Canal  Navi- 
gations,  and  for  granting  certain  Powers  to  the 
said  respective  Companies. 

245.  An  Act  for  making  a  Railway  from 
Newry  in  the  Counties  of  Armagh  and  Down 
to  Rostrevor  in  the  Countv  of  Down,  with  a 
Branch  to  Warrenpoint  in  the  same  County. 

246.  An  Act  for  raakinff  a  Railway  from 
Preston  in  the  County  Palatine  of  Lancaster  to 
Clitheroe  in  the  same  County  Palatine. 

247.  An  Act  to  authorize  the  widenin^if  and 
Enlargement  of  Part  of  the  Line  of  the  York 
and  North  Midland  Railway,  or  the  Construc- 
tion and  Maintenance  of  a  Railway  adjoimng 

thereto.  ,      t      j  ^ 

248.  An  Act  to  empower  the  Londoa  and 
Birmingham  Railway  Company  to  extend  their 
Line  at  Leamington,  and  to  enlarge  their  Sta- 
tions at  Coventry  and  Rugby ;  and  for  other 
Purposes.  ,     .      _  ., 

249.  An  Act  to  enable  the  Caledonian  Rail- 
way Company  to  deviate  the  Line  of  the  said 
Railway  in  the  Vicinity  of  Carlisle. 

250.  An  Act  to  authorize  the  North  Wales 
Mineral  Railway  Company  to  make  certain 
Branches,  and  also  to  make  a  Deviation  m  the 
present  Line  of  Railway. ,  . 

251.  An  Act  for  the  Consolidation  of  the 
Shrewsbury,  Oswestry,  and  Chester  Junction 
end  the  North  Wales  Mineral  RaflWay  Com- 
panies. ,     «  ,     *    t 

262.  An  Act  for  authonaing  the  Sale,  of  the 
Guildford  Junction  Railway,  ^nd:  for  enabling 
the  Purchasers  to  maintain  the  saivie,  and  to 
make  and  maintain  a  Railwav  therefrom  to 
Godalming,  and  from  the  Lonoon  and  South 
western  Railway  at  Fareham  to  Portsmouth* 


Trent  Valtay  lW?^^»»i™2\T^ 

•«  The  Co«»M»y.  NunMton,  *"'■.'•'"■'!.  , 

a6«.  An  Act  to  empwer^  ¥w  iSL 
w*T  Ooriipmjr  to  *ABrf  «;«*«  aft  »r- 
rniairham  i  and  for  Woer  i  uiH"J***"'  .    ,        ^^ 

"^rA;  Act  to  «»*»i!- *5L!S^Sff 
^rL  Act  for  ^'g-sL^^'-sS: 

Wale.  IUaw8^  wiAthe  H«*omr«f8j«» 
foot,  and  with  the  Town  «)f JenbTjto^  «M 
"  The  Tenby,  Saundersfoot,  and  S«<th  W«ie« 
R«a*ay ;"  and  for  <»*e'f»]j;*fV,.-t-,  -« 

257.  An  Act  to  enable  *»»«Jf^*^*" 
C5arB«la  lUilway  Conwany  to  «^^,^**^ 
toge  their  Station  anJ^tena  thmr  B«h«jr* 
Cwliele ;  and  for  other  Pnrpoaw.        _,„^ 

258.  An  Act  to  enable  the  Eaatera  C«ntt^ 
Iteilt«yto  enlarge  ^  ^SS^^SjL^^ 
and  at  Stratford ;  and  for  **«  ™2S». 

259.  An  Act  for  enabling  the  »i«™' 
1  and  Manchert^^Biflw^y  and  ^^Coog^ 

to  di«rt  their  Main  Lme  of  »^*fr«S± 

'derafield,  and  to  make  a  **»«  ^fS? 

n^  cUper  Bridge  in  Ae  Toin-top  rf  »■*• 

•^'^w!  An  Act  for  «aki««  ».R»a*YSv^ 
Great  North  of  England  Badway  at  Thirak  m 
th?North  Biding  of  YoAjWreto  Ae  Un^ 
and  Carlisle  Raflway  at  OMton  m  \«*™«'; 
land.  and  a  Railway  Ua  Bidnm  Auddand  m 
the  County  of  Dnrham  to.  *»»  »f»««'",*^ 
CarUde  Biilway  at  Tebay  m  Weatmorland^  to 
bTcalled  "The   Northern   Oounties  Union 

^*l7XnActfor  enabling  the  G™^  J«aj 
tion  Railway  Companrto ffljke  certjun  B«ich 
lines  of  RaUway,  to  be  ^W  "The  Huyton 
and  Aston  Braich  »  "  The  H^ton.  ^«o^ 
and  Saint  Helens  Branch."  «  Tb^  ^  'JT^CS 
and  Kenyon  Branch."  «  The  W^rinirtoa  «n* 
Parkaide^Branch"  »*  "  The  fW^^ 
Huyton  Branch;"  and  for  amending  the  for- 
mer Acts  relating  to  the  asid  Compamr. 

262.  An  Act  for  Utenng,  «n«»^'.  "^ 
enlarging  the  Powers  of  the  Ueda,  P«"»'^ 
«id  Manchester  Railway  Act,  ««.  wd  te 
authoriring  certain  Deviatoona  &«"  *««.J^ 
and  LeveU  of  the  said  B««a'wy,andfor  matog 
and  maintaining  certain  Bwnches  and  Biten- 
sions  therefrom.  \  -^^ 

263.  An  Act  for  making  *  «;^J; TjE 
Glasgow  to  Airdrie.  nwtb  »««»«*«  ^'rS^ 
dydisdale  Junction  B«bMar,«4  »«  »*  ™^ 
to  be  called  -The  ©a»g«w,/  Airdrt,  ana 
Monklands  Jnnetion  BaUway."  - 

264.  An  Act  fo^  enablwig^heKewcastto  nd 
Darlington  Jnticlfon  ;^IWlw«F .  Comp*;y*» 
make  ^rtaio  Rraiich-  E*ilim»a  m,  the  Pomi»T 
of  Durham;  a«d  for  ether  ireifOSM. 

265.  An  Act  for  making  a  BmlwM.wia 
BrancbestheteTiWOi  i»»h«-«m»«»ty «  p*™"" 
ter,  and  West  Kding  of  the  County  of  Yort 


rX2i^iMr>IV«efdilVbtev 


•0$ 


266:  An  Act  ibf  making  dertattf  tir&chM  jRailway  in.'tlM  P«mh  of  Wandsworth  in  tlie 
from  thtf  line  of  thtf-filaokbiirki  and  Preston  'Covaty  of  Surrey/ 


Bailwa^dign^.(Eovityof  lAncaakf;  and  for 
amending  the  Acts  relating  thereto, 

267.  An  Act  for  iresting  in  the  Sheiiield, 
Aahton-under-Lyne,  and  Manchester  Railway 
Company  the  Peak  Forest  Gamd  aad  (UeMac- 
clesield  CanaL 

268.  An  Act  to  amalgamate  the  Sheffield, 
Aahton-under-Lirne,  and  Manchester  Railway 
Company,  the  Sheffield  and  Lincolnshire  June- 
tioBy  the  Sheffield  and  Lincolnshire  Extension, 
and  the  Great  Grimshy  and  Sheffield  Railway 
Compames!,  and  the  Grimshy  Dock  Company. 

260.  An  Act  for  consolidating  the  Dudley 
Canal  Navigation  with  the  Birmingham  Camd 
Navigatuma ;  and  for  other  Purposes. 

270.  An  Act  to  amend  the  Ely  and  Hunt- 
ingdon Railway  Act, 

271.  An  Act  to  enable  the  Company  of 
Proprietors  of  the  Manchester,  BoUon,  and 
fisry  Canal  Navigation  and  Railway  to  nuse  an 
additional  Sura  erf  Money ;  and  to  amend  the 
Acts  relating  to  that  Company. 

272.  An  Act  for  enabling  the  Leeds  and 
Beadford  Railway  Company  to  alter  the  Levels 
ai  a  Portion  of  the  Line  of  their  Railway  in  the 
guish  of  Bmgley  in  the  West  Riding  of  the 

273'  An  AcftpT 


W  Bl«kw.ll  B^wayr; 


auu     - — 


ffoisi  the  Lander  tnd  Bxii^iloirRttlwity 
Parish  of  Croydoh  to  joiiatfai&iSouth-wsateim 


282.  An  Act  to  incorporate  llie  lixeipool 
and  Bory  Railway  CompiBny  with  the  M£n- 
cheater  and  Leeds  Railway  Company. 
.  293.  An  Act  to  consolidate  and  unite  the 
London  and  Brighton  and  the .  London  and 
Croydon  Railway  Companies,  and  the  Undei^ 
takings  belonging  to  them. 

284.  An  Act  for  incorporating  the  Proprie- 
tors  of  the  Sheffield  General  Cemetery  in  tho 
Township  of  Ecclesall  Bierlow  in  the  Parish  of 
Sheffield  in  the  West  Riding  of  the  County  of 
York,  and  for  enlarging  and  improving  the 
said  Cemetery ;  and  for  other  Purposes  con* 
nected  therewith. 

285.  An  Act  for  supplying  with  Water  the 
Town  of  Kilmarnock,  suburbs  thereof,  and 
Places  adjacent. 

28d.  An  Act  for  the  better  supplying  with 
Water  the  Town  or  Village  of  Heywood  and 
Places  adjacent  thereto  in  the  County  Palatine 
of  Lancaster. 

287.  An  Act  for  better  supplying  with 
Water  the  Town  and  Parish  of  Chorley  in  the 
County  Palatine  of  Lancaster, 

288.  An  Act  for  supplying  with  Water  the 
Towns  of  Airdrie  and  Coatbridge,  and  Places 
adjacent,  in  the  County  of  Lanark, 
the  Acts'  TewiWih.*^  ^--♦-^d^  th 


the 


Bwlway  Company  w  ""IT:  Branches  tbere- 

in  the  line  of 

X?«^^Sff*to.  .i,,y„nies.B.awayl«d  -""^"i^T^e  County  of^oA.  «a  ». 

279.  AnArtto  «>«*»«.T,rto  BrouRhton  opon-DeMtie  in  «     ^  wdAu 


tbe  Mancneuwr  »—  -T~-r    certain  Alteraoon. 
""278.  AnActtoautbonwce^.  ^^ 

in  the  Une  of  die  0«fM«»,J",°  .„„a  the 


394- 


■Wolverhampton  B«lw»y 


^d,  Worcester.  >^IJ^^  Borough  of  Belfast.  ^ 

.   and  to  amend  *.  tng  »   ^  ^^^  if  ^o5^  of  ViJL 

'^d^ther^sej'frafofYorV.  and  to 


279 
Company 


r^rer,  U^e  ^^BrougSl-Si^T^d  .preventing  i 


»^ T  n:::rS'.   «d  ^  -S  ^Actnoy^c  *«--,„  -pealing  «A^ 

Branches  herefrom;  «««»  w  L 'r*    JS  of  Scotland  passed  m  the 

-utimttheww.  ,  „™n..  f.^ch  and  Parliament  of  »,«»"%„4„ent  of  Km 


of  the 
Six* 

Bury  S»nt  Bdmtmda 
and  for  maktag   a  « 


JWeolom^ 


TBB  COW«flP*« 


Mirp«»  Bo«^  Haw 
|„jining  and   •?J»^,^^tJie  Coontiei  «r^^^  caimc^  ftod. 


IV.  PIJWDXNGS. 


««ii«*t«e-*««' 


of  leiem 


ofDonegal  and  LondoodeinT.  Municipal^  abrtement  A«  pw« 


i^nH 


Oovernmant  and  Police 


<Th6   Soath 
with  Branchcfl. 


and 
i  Janc- 


•j  -The  word  "row* 

301.  An  Aci  i«r  ^«- — o^  make  a  June- 1     2.  Afidami  of  rntOence.  g    means 

a  short  time.    Ii«»»»^  ^-  *^^ 


Newport 

Branches  thiarefrom.  Rwlway  from 

304.  An  Act  f^'J^^^i^nctes. 
^ot^An  S"X"a&^£  .Sou^/eastem 

— ^^filo:'!^^ct  to  enable  the  Manchester  and 
liceds  Railway  Company  to  make  several 
Branch  RailwmrSy  and  to  authorize  the  AmaU 

famation  of  ihe  Preston  and  Wyre  Railway, 
[arbour,  and  Dock  Company  with  the  Man- 
chester and  Leeds  Railway  Company, 

307.  An  Act  for  making  a  Railway  from 
Shrewsbury  to  WolTerhampton,  with  a  Branch, 
to  be  called  "  The  Shrewsbury  and  Birming- 
ham Railway." 

308.  An  Act  for  making  a  Railway  from 
Shrewsbury  to  Wolverhampton,  to  be  called 
^  The  Shrewsbuiy,  Wolverhampton,  and  Sonth 
Staffordshire  Junction  Railway.'' 

309-  An  Act  to  empower  the  London  and 
Birandngham  Railway  Company  to  make  a 
Branch  from  the  said  Railway  to  the  Bhsworth 
and  Peterborough  Branch  thereof. 

310.  An  Act  to  enable  the  ^ckbnm,  Dar- 
spin,  and  Bohon  Railway  Company  to  alter  the 
Line  of  Part  of  their  Railway. 

31 1.  An  Act  to  enable  the  Midland  Railway 
Company  to  alter  a  Portion  of  the  Leicester 
nnd  Swannington  Rulway,  and  to  make  certain 
Bcanches. 

312.  An  Act  for  amending  an  Act  relating 
to  the  Ltverpo(^  and  Bury  Railway,  and  for 
making  Branches  thereimn. 

313.  An  Act  to  antfaoiize  certain  Alterations 
and  Extansiona  of  &e  Line  o£  the  Wilts,  So- 
tetnet»  and  Weymonth  Railway. 

314.  An  Act  to  enaUe.  tbe  Caledoniaa  Rail- 


way Conuaanr  to  form  csvtain  Bnneh  and 

Terminal  Bnlwsys  in  the  Viciiiity  of  CUasgOPsr. 

[To  be  concuded  in  our  next  Number.] 


^  ^■^,— rw  ocuott  brought,  defendant  gave 
plaintiff,  and  he  received  from  defendant,  au- 
thority to  receive.  Dor  defendant  and  as  his 
agent,  moneys  exceeding  the  sum  in  the  decla- 
ration mentioned,  then  due  to  drfendant,  and 
to  pay  himself  thereoot  in  fiill  satisfection  and 
discharge  of  the  promises,  &c.,  and  of  all 
damages,  &c. ;  ana  defendant  at  the  time  of 
giving  such  authority  did  at  platntifTa  request 
entrust  him  with  the  sole  collection  of  the  s«d 
moneys,  on  thm  terras  tiien  assented  to  by 
plaintiff  and  defendant,  that  plaintiff  shoida 
use  reasonable  diligence  in  endeavouiing  to 
collect  iht  same,  and  defendant  should  not 
collect  or  endeavour  to  collect  them  otherwise 
than  by  the  plaintiff's  agency  so  created  as 
aforesaid ;  that  afterwards  and  before  action 
brought,  plaintiff  had  the  option  of  receiving 
and  might  and  ought  to  have  received,  the  aaid 
moneys  to  an  amount  exceeding  the  preaent 
demand,  in  pursuance  of  the  said  authority, 
and  had  also  the  option  of  paying  hims^  out 
of  the  moneys  which  he  might  have  so  received 
the  amount  so  claimed  in  snch  aatisfectiQa» 
&c. ;  and  that  plaintiff  did  not  nor  would  use 


reasonable  diligence,  kc.,  in 
collect  and  receive  the  sasi  moneys  when  he 
might  have  so  received,  and  had  the  optiosi  of 
so  receiving  the  same,  but,  while  tiie  aaad  as- 
thority  was  in  force,  so  ncghgently  condocted 
InmseJf  in  endeanrooring  to  emect  and  reeeifn 
the  saad  moneys,  that  by  reason  tiisreof  he  dM 
not  receive  m  same  or  any  part  thereof,  and 
thereby  and  without  defendknf  a  defiudl  or 
cowcnt  before  action  browgh^  the  chance  of 
the  moneys  or  any  part  thereof  being  i^eceined 
by  or  on  Wudf  of  oefeadani  beoone  deapente. 


f<^"^^fr<ij>MijiivttR> 


iiid  dM  aid  nuppfitUgiti  w«re  and  arc  lott 
ta  Uau  HcML  on.  goienl  dnniirrer,  a  M 
ste  oT  MsnM  iiid  aatiatetioB.     G|fbfilr 

JL  To  aaranipnt  for  poods  sold  and  de1if«red» 
tae  defendants  pleaded,  that  at  the  request  and 
Itj  the  (firectioii  of  thff  plaint&fl;  th^  deHvered 
<&  gooda  to  Qoo  K.  on  a  day  namea,  and  diat 
it  was  "then,"  to  wit,  on  the  day  and  year 
aforesaid,  in  consideration  thereof  agreed  by 
and  between  the  phintiff  and  the  defendants, 
that  the  plaint  sbould  accept  such  delivery  to 
JT*  in  foil  satisfactioQ  and  discharge^  See,  and 
that  the  plaintifT  did  "then**  accept  such  de- 
livery in  full  satisfaction  and  discharge :  Held, 
on  special  demurrer,  that  the  plea  was  bad  for 
not  showing  with  sufficient  certainty  tluit  the 
agreement  by  the  plaintiff  to  accept  the  de- 
livery to  K.  mhXL  satisfaction,  &c.,  was  ante- 
cedent to,  <Nf  at  least  e<Mitemporaneou8  with, 
the  delivery  to  K,  Stead  v.  Povfr,  3  D.  &  L. 
209. 


ACTION. 


See  Notice  of. 


AGRSBMBNT. 

Co8s<r»efiofi.«-The  plaintiff,  a  schoolmaster, 
in  1849  contracted  with  the  defendant  to  rent 
«f  him  a  house  and  school-room  at  the  rent  of 
35/.  a  year;  and  it  was  further  agreed  between 
them,  that,  "unless  death  or  continued  ill 
health  ni  either  ease  should  take  place,'*  the 
defendant  promised  to  provide  two  bed-rooms 
over  the  intended  sehookroom,  but  not  before 
the  year  1844;  and  when  such  rooms  should 
be  provided,  the  plaintiff  agreed  to  pav  for 
them  an  additional  rent  of  5/.  a  year.  In  an 
action  on  this  agreement,  the  declaration  al- 
leged as  a  breach,  that  although  the  whole  of 
the  year  1844,  except  a  few  davs,  had  elapsed, 
and  although  the  defendant  had  not  been  pre- 
vented by  Si  health,  he  had  mot,  although  often 
Tequested,  provided  the  two  bed-rooms  :  Hekt, 
ion  motion  m  arrest  of  judgment,  after  verdict 
for  the  plaintiff,  that  the  "  continued  ill  health 
in  either  case  "  meant  ill  health  of  either  of  the 
parties,  and  therefore  that  the  declaration  was 
Dad,  for  not  averring  that  there  had  been  no 
continued  ill  health  on  the  pan  of  the  plaintiff. 
Ireland  v.  Harria,  14  M.  &  W.  432. 

And  see  Composition, 

AMENDMENT. 

Seie  Asuadi:  Beplieektiom^Z. 

ARBITRATOR. 

See  Seweral  Issues. 

ARREST  OJr  J-UDGMBNT. 

See  Consideratifln,  a. 

ASSAUI^T. 

Amendment. — In  an  action  iisr  assaulting  the 
plauBitiff,  the  defendanta  pleaded,  that  the  j&in- 
.tiff  was  beating  "  a  certain  bo^  whose  name  is 
im  the  defendiants  unknown,'*  and  that  the  de- 
iaadanta*  to  |»revent  his  beating  "the  said 
.henr»'*  qiuetly  hud  thehr  hands  on  him.  Reph- 
ealBOn,  thai  "  the  said  boy  '*  in  the  plea  men- 


wr 

_    _  j^AnpiaMili 

tlialairfiilBoa^f  OftpUniiC'*  uTaHimtit 
IQyca^  and  that  ''the  said  BaKOBt  W^  xi; 
ftised  to  ohey  his  I^wfiil  commandB»  whereuDoa 
t|te  pUdntifl^  modenleljf  chastised  hifls«  R*? 
joinder,  that  the  plaiBtiff»  at  the  tim«  wIkq, 
itc^  waa  baatiag.  "the. said  Barnes  W.**  with 
aioEe  violf^Dce  tbfltn  was  premier  and  reaaanahle* 
Rejoinder,  that  the  ^ntiff  "did  not  beat*** 
&c.,  the  aadd  Barnes  W.  "  with  more  violence 
than  was  proper  and  reasonable."  On  the 
part  of  the  plaiatiffl  evidence  waa  given,  that 
the  nlaiDtiff,  just  before  the  defendants  inter- 
fererf  with'  him,  had  been  beating  his  sos 
Barnes  W.,  who  was  10  years  old,  with  a  strap, 
but  not  immoderately ;  but  the  last  witness  for 
plaintiff  stated  that  the  plaintiff  had  another 
son,  aged  8.  It  was  proved  for  the  defendants, 
that,  after  the  plaintiff  had  beaten  his  eldest 
son,  Barnes  W.,  he  began  beating  the  younger, 
when  the  defendants  hud  hold  of  him.  Held, 
that,  on  these  pleadings*  the  issue  was  limited 
to  the  Question  of  ^e  excessive  beating  of 
Barnes  W.,  and  tliat  anything  the  plaintiff  did 
to  the  younger  boy  was  not  in  issue,  and  the 
judge  at  the  trial  would  not  allow  any  amend- 
ment as  to  the  name  of  Barnes  W.,  as  the  two 
boys  had  both  been  beaten,  and  if  the  issue 
had  been  different  the  plaintiff  might  have  ad- 
duced other  evidence  as  to  the  extent  of  the 
beating  of  the  younger  boy.  Winterbum  y» 
Brooks,  2  C.  &  K.  16. 

ASSUMPSIT. 

Condition. — Release.  —  Conveyance. — Morf^ 
gage. — Assumpit  upon  an  agreement,  where* 
by,  after  reciting  that  one  W.  in  his  lifetime 
mortgaged  certain  premises  to  B.  and  R.  to 
secure  3,&00/. ;  that  R.  and  fi.  required  W.  to 
procure  the  plaintiff  to  join  him  in  a  bond  as  a 
collateral  security  for  that  sum  and  interest  i 
that  the  defendant  had,  since  the  death  of  W.^ 
taken  upon  himself  the  management  of  tha 
estate  of  W.,  and  had  paid  to  22.  and  B« 
3,370/. ;  that  the  plaintiff  had  been  called  upon 
as  surety,  and  had  paid  to  JL  and  £L  1302. ; 
that  the  defendant  had  repaid  him  48/.,  leaving 
82/.  due ;  that  the  defendant  had  agreed  to  par 
the  plaintiff  the  82/.  out  of  the  moneys  which 
might  arise  from  the  sale  of  the  mortgaged 
premises,  and  in  the  meantime  to  appropriate 
the  rents  towards  payment  of  the  same,  as  the 
plaintiff  had  a  lien  upon  the  premises  for  the 
same;  that  the  defendant  had  requested  the 
plaintiff  to  release  and  convey  aH  his  estate  and 
mterest  in  the  premises  to  A.  and  L.,  and  that 
he  had  sdready  done,  reserving  to  himself  a  lien 
on  the  said  property  ;  it  was  witnessed  that,  in 
consideration  of  the  plaintiff's  having  paid  the 
130/»  to  R.  and  £.  m  part  discharge  of  the 
mortgage,  and  in  consideration  of  his  having 
released  ajad  conveyed  all  bis  estate  and  interest 
in  the  premises  to  A.  and  L.,  and  in  order  to 
secure  to  the  plaintiff  the  repayment  of  the  82/., 
the  defendant  undertook  and  a|preed  with  the 
plaintiff  to  pay  him  the  same,  with  interest,  out 
of  tha  proceem  of  the  premises  when  sold,  and 
in  the  meantime  to  a{^ropriate  the  rents  \m 


ibi 


Xkiil^i»»il^'^<S^ 


iqmdBi^oiofAemanei  The  decliration  then 
■rated  that,  in  eoneideratioa  of  the  premuea, 
the  defendant  promised  the  plaintiff  to  perform 
the  agreement,  and  alTeged  for  breach  that,  al- 
though the  defendant  had  received  rente  to  a 
sufficient  amount,  lie  had  failed  to  pay.  Held, 
that  inasmuch  as  tbe  declaration  did  not  show 
that  the  plaintiff  had  any  interest  in  the  pre- 
mises, except  that  which  he  reserved,  his  re- 
foase  and  conveyance,  though  executed  at  the 
defendant's  request,  fiormed  no  legal  considera- 
tion for  the  promise  alleged  to  have  been  made 
by  the  latter.  Kaye  v.  DiUtou,  7  M.  &  G. 
807. 

Case  cited  in  tbe  judgment :  Edwsrds  r.  Baueb, 
llM.&W.6il. 

ATTORNEY. 

See  Execution. 

AVERIISNT. 

See  Execution  ;  Indictment,  1. 

AWARD. 

See  Mutual  Promises* 

BILL  OF  EXCHANGB. 

1.  Averring  presentment, — Assumpsit  by  in- 
dorsee against  acceptor  of  a  bill  of  exchange, 
accepted  "payable  at  C.  &  Cki/s  bankers, 
London.*' 

Demurrer,  on  the  ground,  that  as  an  accept- 
ance payable  at  a  banker's  generally,  without 
the  restrictive  words  of  stat.  1  &  2  G.  4,  c.  78, 
"  and  not  elsewhere,"  is  a  general  acceptance, 
and  ought  to  be  so  declared  upon,  therefore 
tbe  declaration,  being  upon  an  acceptance  pay- 
able at  a  banker's,  must  be  understooa  to 
mean  an  acceptance  payable  at  a  banker's  and 
not  elsewhere,  and  was  bad  for  not  averring 
presentment  at  the  banker's. 

Held,  (on  error  in  the  Exchequer  Chamber,) 
that  such  averment  was  unnecessary,  as  the 
effect  of  such  an  acceptance  as  that  dedaxed 
upon  was  to  make  the  presentment  at  the 
banker's  a  good  presentment,  but  not  to  make 
presentment  there  necessary,  and  therefore 
that  the  declaration  was  good.  Htdstead  v. 
SkeUon,  1  D.  &  M.  664. 

2,  Judgment  non  obstante  veredscto^-^Be- 
parture.—A  declaration  alleged  that  T.  made 
his  bill  of  exchange,  and  thereby  xeqnind  6. 
&  Go.  to  pav  to  the  order  of  the  defendant 
200/. :  that  the  defendant  indorsed  the  hill  to 
the  plaintiff;  and  that  6.  &  Oo.  did  not  pay 
it,  although  it  was  duly  presented  to  them 
for  payment.  Plea,  that  after  the  indonement 
to  the  plaintiff,  and  before  it  was  doe,  he  in- 
dorsed it  to  some  person  unknown,  who  pr». 
sentedit  to  G.  &  Co.  for  acceptance ;  thatG.& 
Co.  refused  to  accept  it ;  and  that  the  ddfendant 
had  no  notice  of  non-acceptanos.  On 
to  enter  judgment  for  the  phdntiff,  mm  _ 
veredicto  :  HM,  that  the  plea  was  good. 


Semite,  that  it  would  have  been  a ^eportnir  charghw  him,  with  that he^ 


to  have  replied  that  |he  person  unknown  in-. 
A'i?!5*^iV^.*5®  piSiiff  for  value,  andy 
^t  the  phuntiff  had  no  knowledges  of  tfae.^k-: 


honour  hr^oi^^,e^^  12121    ST'      s  lu  P^°TW*°«  ?»¥»*« 
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'  '^  couroeiTSAir*. 
,  4yt^tfineiif.— The  plea  to'it  bifl  of  _ 
Alleged  an  agreement  on  the  partof  tho  dflie&a« 
ant  with  the  pbuntiff  and  divers  other  ptt«<me, 
that  they  would  accept  a  compotllioD.  it  i^ 
peered  in  evidence  that  there  were  two  crediton 
to  whom  the  agreement  had  never  boon  com* 
monicated;  and  the  Jaamed  jadM  wis  of 
opinion  that  the  plea  was  not  ptoeod. 

HM,  on  motion  for  a  new  trial*  tbat  the  pfea 
was  not  supported  by  the  evidence,  and  f^  a 
plea  setting  out  an  agreement  for  a  composition 
should  prund  facie  show  thai;  all  creditors 
agreed  to  the  composition,  except  io  cases 
where  the  plea  specines  the  particaiar  cce^ton 
with  whom  the  arrangement  is  made.  Brova 
V.  Bakin,  32  L.  O.  276. 

CONSIDERATION. 

1.  Description  of  Contract  in  declaration. — 
An  agreement  by  plaintiff,  (an  attomejr,)  de- 
fendant and  B.  set  forth  that,  ''in  considers- 
tion  "  of  B.  having  agreed  to  pay  to  defendant 
his  claim  against  B.,  and  certain  costs,  oul  of 
the  proceeds  to  arise  from  the  recovery  by  B. 
in  an  action  of  B.  against  X,  defendant  mioer- 
took  to  pay  plaintiff  all  coste  incurred  by  htm 
in  prosecuting  the  action  of  B.  againet  J.,  vbask* 
tiff  thereby  agreeing  with  defendasit  to  Vring 
the  same. 

Held,  that,  in  assum^it  on  ihtia  agreement, 
the  consideration  was  rightly  deocribed  to  be 
that  plaintiff,  at  the  request  of  defendant, 
would,  with  B/s  assent)  prosecaie  the  aetiom  of 
B.  against  J.    Dally  v.  Poolfy,  6  Ct  B.  494. 

2.  Arrest  of  judgment,  —  Asemnpsit.  Hie 
declaration  alleged,  that  *'  there  had  been  and 
then  were  divers  accounts  between  the  plaintiff 
and  the  defendant,  which  acconnte  were  open 
and  unsettled,"  and  that  there  were  divm  oie- 
putes  between  the  plaintiff  and  ^e  defendant 
touching  the  said  accounts,  and  that  the  plsin- 
tiff  claimed  of  the  defendant  tiiat  he  was  in- 
debted to  him  in  a  sum  of  money,  and  that  the 
defendant  claimed  of  tbe  plaintiff  that  be  the 
plaintiff  was  indebted  to  the  defendeni ;  and 
then  that  it  was  agreed  that  eaeh  par^  shenld 
intbdraw  bis  claim,  and  that  me  aefendant 
should  pay  the  plaintiff  an  annin^r  of  61.  for 
life.  It  then  alleged,  that  In  coneiaeration  diat 
the  plaintiff  would  withdraw  his  claim,  tiie  de- 
fendant promised  to  pay  theannuity.  Breach, 
non-payment  of  the  annuity.  Pm,  one  as- 
swnpsit.  Held,  on  motion  m  attset  of  j 
ment,  that  the  declaration  disdoscd  a  \ 
consideration  on  which  to  maiinftain  an  i 
sit  on  the  defendant's  promise.  UemtOfm  v, 
Llewellyn,  3  D.  &  L.  318. 

CONTRACT. 

See  Consideration^ 

CHURCH   RATE. 


OMfoti.^A  citatiofl  agidtfM  A  ^pMAiSMi*, 


nacidu%  obstructed,  or/|rt 
make  er  loin,  of  conci 
dent  rate  for  providing 


A»9fy$MiKffe0  of-rCtue^t,  Oomii  ^fyfkmmmJUm^ 
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bliabed  Church, v^^aM«o|  tofltun  a  sufficient  I 
altegafixofi^  ol^an^offaicA'^oegdftiUft^blHia'Sc- 
cleBiaBtical/Qiiiitb  •     * 

Where  -diSfpanBhiolicr  bad  ai)pe«redttiider 
proteM  to  midi  smtstkiD,  and  hk  protwt  hw^ 
mg  bMo  <mnrn]iBd,liad  been  ordered  to  appear 


absotntelf/  a  dedatation  in  prohibition  held 
good^n  demorrer^im  die  ground  that  the  cita- 
tion was  ineotf  cie|ii-te  give  jurisdiction,  and  the 
amttoadio&ibt'prttniteR.  Frannty.  Stward, 

Oases  cHeaia  tfie  jadgment:  Greeavood  ▼. 
OreftTes,4  Hag.  EeeU  R.  77;  Hogera  t.  I>s^ 
▼enMt,  1  Med.  1^4^336;  Coopert.  Wickbam, 
S  Curt. SOS;  Steward  t.  Francis, 3  Cart.9S3, 
«fB,«3» 

C0VENA19T. 

1 .  Non-repair, T^Semble,  in  covenant  for  non- 
repair, the  declaration  ought  to  state  the.  term 
for  which  the  premises  were  demised.  iWmcr 
V.  Lamb,  14  M.  &  W.  412. 

Case  cited  in  the  judgment;  Vivian  v.  Campion, 
.      lSalk.141. 

2-  Joint  or  separate  action — A  declaration 
ii>:  covenant  stated,  that  by  indenture  of  lease. 
Sir  E,  fT.  and  J.  A.  A,,  (who  were  seised  in 
fee  of  an  undivided  fourth  part  of  the  premises 
ia  trust  for  M,  M.  F,),  E.  F.  and  JS.  M.  F.,  his 
wife,  (the  cestui  que  trusts,)  M.  W.,  who.  was 
seised  in  fee  of  another  undivided  fourth  part, 
^  T,  who  was  seised  in  fee  of  half,  and  G.  T. 
and  S.  T^  who  had  equitable  interesU  in  that 
halfj  jcHutly  demised,  according  to  their  several 
estatesj  rights,  and  interests  in  certain  coal 
pines^  to  the  defendai^t  and  two  others,  yield- 
ing and  paying  eertttn  rents  to  the  said  E.  K, 
jB.  M.  F^  Sir  E.  W.,  J.  A.  A.,  M,  W.,  S.  T., 
G.  X,  and  W.  T.  respectively,  and  to  their  re- 
spective heirs  and  assigns,  according  to  their 
several  and  respective  estates,  rights,  and  in. 
^eiseatB  in  the  pvemises ;  that  the  defendant  and 
the  two  other  lessees  covenanted  with  all  the 
paities,  and  each  and  eveiy  of  them,  their  and 
each  and  every  of  their  heirs,  executorsj,  ad- 
ndnistrators,  and.assigns,  to  repair  the  premises, 
suid  to^suireoder  tl^m  in  good  repair  to  the 
lessors,  their  h^rs  and  assigns,  respectively*  at 
the  end  of  the  term,  and  to  work  the  mines 
propedy.    Hie  declaration  then  deduced  to  the 
plaintiff  a  title  to  the  moiety  of  the  said  W.  T., 
and  alleged  as  breaches  the  non-repair  of  the 
premises,  and  the  improper  working  of  the 
niines.    Plea,  that  J.  A.  A.  was  the  survivor  of 
^  the  covenantees :  Held,  that  the  covenants 
wexe  joint,  and  not  several,  and  that  the  sur- 
viving covenantee  ought  to  have  brought  the 
action.' 

Quare,  whether  one  of  the  several  tenants  in 
common,  lessors,  c&n'  siie  on  a  covenant  to  re- 
pur  made  with  alL  Bradbum  v.  BofJiekL  14 
M.&W.569.       :  . 

Owes  eiia4  in  ^•^udgpeai :  AadeiMA  ▼»  Martta- 
„   dsXis,  1  East,  .497  j    Sorsbie  v.  Park,  ^It  M, 
8c  W*  146 ;  James  r,  ^^sryt^*  Moo.  195; 


DKTINUX.      * 

Traverse  of  delivery  to  defendant.^An  a  de^ 
claration  in  aetinue,  laying  the  property  in  the 
plaintiC  the  common  averment  that  plaintiff 
delivered  the  chattels  to  defendant  to  be  re* 
delivered  on.  request^  is  not  material  or  tra- 
versable.  Whitehead  y.  Harrison,  6  Q.  B«  423, 

Cases  eited  in  tba  jadgment:  Jones  v.  Dowle,  9 
M.  &  W.  19;  Meson  v.  famiU,  It  M.ft  W. 
674;  Gledstone  V.  Hewitt,  1  Cio.&  J.  565  ;  1 
Tyr.  445 ;  Walker  v.  Jones,  t  Cro.  &  J.  67* : 
4  Tjr.  915. 

DISTRESS* 

1.  Excessive  and  illegal* —  What  traverse 
ma/eria/.— Declaration  in  case  alleged,  in  idl 
the  counts,  that  plaintiff  hdd  a  messuage  and 
premises,  with  the  appiurtenances,  as  tenant 
thereof  to  defendant,  at  a  rent  therefore  pqr« 
able  bv  plaintiff  to  defendant ;  and  it  com* 
plainea  in  the  first  count,  that  defendant  took 

{ilaintiff's  goods  as  and  for  a  dntress  for  al« 
eged  arrears  of  the  sud  rent,  whereas  no  rent 
was  due;  in  the  second  count,  of  an  excessive 
distress  for  arrears  of  rent  claimed  to  be  due 
for  the  said  tenements ;  in  the  third  count,  of 
an  irregular  sale  of  goods  seized  as  a  distress 
lor  alleged  arrears  of  the  said  rent. 

Defendant,  as  to  sll  fhe  cotmts,  traversed  the 
holdinff  modo  etformd. 

Held,  (l.)  That  the  traverse  was  not  imma* 
terial ;  (2.)  That  it  was  not  too  large,  as  puttiiig 
in  issue  the  tenancy  of  all  the  premises  men* 
tioned  in  the  several  counts.  Yates  v.  Teark, 
6  Q.  B.  282. 

Case  cited  in  the  judgment :  Ireland  v.  Johnsooi 
1  New  Ca.  16t. 

2.  Jasi|^e}ictN--*Count  in  trover  for  gooda 
and  chattels.  Plea  justifying  the  taking  of 
them  under  a  distress  for  rent.  Replication^ 
that  the  defiondant  had  made  a  former  distress 
for  the  same  rent,  on  goods  of  sufficient  value 
to  satisfy  the  distress,  and  might  have  fiilly 
satisfied  the  rent  out  of  the  same ;  but  that  be 
wrongfully  and  vexatiously  refused  and  omitted 
so  to  do.  Rejoinder,  that  the  goods  and  chat- 
tels taken  unaer  the  former  cUstress  were  not 
of  sufficient  vahie  to  satisfy  the  rent,  and  that 
the  defendant  afterwards  lawfully  abandoned 
and  put  an  end  to  the  distress,  and  that  the 
rent  was  stiU  in  arreor.  Sur-rejoinder,  that 
the  goods  were  of  sufficient  value.  Held,  on 
demurrer,  that  the  rejdication  was  a  good  an* 
swer  to  the  plea;  for  a  landlord  could  not 
make  a  seeona  distress  for  the  same  rent  afier 
wantoniv  abandoning  a  prior  distress,  where 
the  gooos  taken  under  the  first  distress  were  of 
sufikient  value  to  satisfy  the  rent  Held,  also, 
tfaflt^ie  phdntiff  was  entitled  to  judgment  on 
these  pleadiMst  for  either  die  snrwrejoinder 
wse  good^  if  m  rejonader  were,  to  be  read  so 
as  to  aaafce  tin  losinficieBey  of  the  goods  die* 

I  the  mohd  ' 
or  if  it  eoulo  not  be  so  lead,  ^be  rejoinder  was 
bedfortiofeeikwsieg  aof Jaii;U  gvoand  for  vs* 


Aai»tir'IAimtatkmr,»tttvtt«(f. 


QpMHte  ^  ftwpiii  i 


linqnisbing  the  Jnt  ctistna  and   takins   a 
aecond^  so  as  to  answer  the  mattoi  aft^gra  in 
the  replication.    Dawsou  vi.  Cropp,  3 1>.  &  L. 
325. 
Cues  cited  in  the Jadgment:  Lear  ▼.  Edmofids, 

1  B.  ft  A.  157  ;  Lingbsm  v.  WvreB.4  B.  fc  D. 

96,  S. C  4  ISoore,  409;  Hvdd t.  ttvpenor,  9 

B.  ft  B.  «ft,  S.  C.  S  Moors,  54f  ;  Amom,  Cro. 

filiK.lS;  Satth^.  Goodwia4B«&  Ad.  4ld; 

JUbv  r.  dMeoott,  4  Q,  B.  ie$.;   Wdttis  r. 

SaviU^  S  LuCw.  1592. 

BUPIilCITT. 

1.  Promissory  note. — Fiieltcc/.T-In  an  action 
of  debt  on  a  promissory  note  the  dedasation 
stated,  that  the  defendant  promised  to  pay  the 
plaintiff  or  his  order  690/.,  on  a  day  not  laid 
UDdor  a  wMoet,  md  liuareMn  the  defendant 
i^graed  to  j^  the  amount  (tt  liie  said  scAe  to 
Hie  ^aintiffon  raqvest,  Betf ,  not  doMe,  attd 
ttspt  it  soffideartSy  appeared  hy  icienenM  la  the 
ccNonMBoeBMiit  of  ike  action  Ibat  the  tiate  had 
beeome  dhe,  idlliout  the  osoal  aHegatioii 
*«)iidi  period  has  bow  alapaed.'*  Skef9^9rd 
«.  8i^ierd,s  D.  &  L.  1P9. 
•    Caeea  dted  in  the  jadgment :  Paseord  t.  Peek, 

9  II.  4c  W.  196;  Stev<ei»  T.  Undeiw^od,  4 
Bbg.  N.  C  655,  S.  C.  6  Scott,  40S ;  6  Devrl. 
^57;  Oiren  w.  Waters,  S  M.  fit  W.  91,  S.  C. 
5  Dowl.  S94;  Oalfrey  t.  Reae,  €  H.&  W. 
S91,  S.  C.  a  Dowl.  2S9;  Abbott  y.  Asdett,  1 
M,  A.  W.  a09 ;  4  I>owl,  759. 

2.  De  injurid.-^Fadorj-'Hedgei^Demunner. 
—To  trover  by  A.  against  B.,  for  bales  of  goods, 
B.  pleaded  tiiBt  C.  was  Ae  fector  of  ^.,  and 
was,  as  sfncb  factor,  intrasted  by  A.  with  the 
dock-warrants  for  •  the  delivery  of  Ae  bales ; 
that  C.  applied  to  B,  for  an  adfvance  of  money 
VpcNi  the  idedge  of  te  bales;  tint  it  was 
agreed  between  B.  and  C.  that  C.  should 
pledge  the  bales  with  B.  as  a  secority  far  the 
money,  which  B.  agreed  to  advance  to  C; 
that  in  pursuance  of  this  agreement  C.  deH- 
tered  the  dodt-warrants  to  B.,  and  JB.  ad- 
vanced the  money,  without  notice  that  C.  was 
not  owner  of  the  bales.  A,  repGed,  that  C.  was 
not  mtrusted  with  the  dock*warrants,  nor  did 
C  agree  ^h  B.  for  &e  pledging  of  the  bales, 
nwdo  a/ormd. 

Held,  upon  epectal  demurrer,  ^lat  the  rqili- 
calaoa  was  bad  ibr  duplicity,  inasmudi  as  &e 
denial  of  either  of  the  facts  traversed  by  the 
ireplicatioa  would  have  beoi  an  answer  to  the 
pin. 

But,  after  argunient  and  after  the  opinion  of 
the  court  had  oeen  pronounced,  the  plaintiff 
liad  leave  to  amend.  Jlon^*  v.  Stemart,  7  M« 
&  G.  746. 

Cases  deed  in  the Jodiineni :  Rabiaaon  ▼.  Rdej, 
1  Saith  Lea.Cii.  247;  i>e  Wolf  v.  Bevea, 
18  H.  &  W.  160.2  D^  &  L.  345. 

3.  The  tot  comt  of  a 

Uie  ^ieSsndaatlMd 
t  to  tlw  pkmtif'ar  «««UA 
ithatdMMMhMt  abaald 
aHysnnl8%eka4rivwiatoaia^wdk,a»d  tint 
ifai7daBBagealK>Hld  anse  fran  Imaa^oiiig, 
In  Aoidd  pay  t^  «M«|  o(  ffefNMig  «fat  aaM 


on  y«  vacating  the  yrfmsset;  andtintia^ 
sideratioatheMoCtliedBtedant  . 
plaintiff'  not  to  allow  any  nula  ta  be  * 
aforesaad,  and  that  if  any  dami^  siio«ld  ariae 
theidtoBB,  he  woold  pay  the  ooafca  «f  npdr. 
BMach,thatdefiBndaa(tpaUedi^iiPai  bcBs^  asi 
6rwe  nails  iaito  the  walte,  and  that  the  coitt  «f 
repdrog  the  ii^uriea amannted  ta  l&ttL;  yet 
the  ^WfBiikH^t  had  nat  paid  Ifaat  aim  la  ikt 
phuaUjff.  Plea,  that  after  the  naU^af  tfat 
promise  so  far  as  relates  to  the  tliliii^  vf  the 
nails,  the  defendant  did  pay  the  costs  of  rensr- 
iqg  the  injuxies  aecadoned  thereby.  HM,  on 
special  demurrer,  that  liie  plea  waa  bad  for 
l^nfeeang  to  answer  the  whole  ooant  aid  an^ 
swering  but  a  part ;  and  that  the  bnadh  in  the 
first  count  properly  aUegad  non-payment  of  the 
oaats  io  thefiiamhffj  and  that  tha  ooMmt  was 
not  bad  for  aimtting  ta  atate  that  the  drfnaiiaar 
beoaaae  tauuit  at  tb^  request  of  the  pfaoaiaff. 

The  second  count  of  the  dedarataon  sllqgrd, 
that  in  consideration  that  the  nlaintiff  wmdd 
permit  a  brass  plate  to  be  fixea  on  the  outer 
door  of  the  premises,  the  defendant  pronuaed 
to  cause  a  new  door  to  be  put  up  at  the  expiiap 
tion  of  tbe  tenancy :  breach,  that  he  £d  not  da 
so.  Flea  to  the  second  count,  that  before  anr 
cause  of  action  accrued  the  defendant  offieret 
to  cause  a  new  door  to  be  affixed^  but  that  the 
plaintiff  Refused  to  allow  him  to  do  sow  <Bd  &- 
diarged  him  from  carrving  the  sud  agraemeot 
into  execution.  Held,  on  qiedal  demaxra; 
that  the  plea  was  bad  for  dnpfici^.  DieCnotea 
7.  Oiubiiei,  3  D.  &  L.  293. 

Case  cited  in  the  judgment :  Browa  r.  Cnnaf. 
1  Marsb.  567. 


4.  In  assampsit  for  money  had  and  iaodvad» 
a  plea  that  the  money  was  die  amcnnt  of  a 
piiae  in  an  illegal  lotteiy  held  by  thedeididast, 
and  that  he  paid  over  tbte  isnmint  to  J,  S^ 
whom  he  ooncdved  to  be  the  winner,  and  wba 
was  entiOed  ta  reoeive  and  toxatdn  dieiaan^, 
is  bad  for  duplidty.  Heaws  v.  Lodb,  1  €L  fi. 
524. 

XXKCtmOK. 

Averment, — ^The  declaration  stated  €taX  ^ 
defendant  and  A,  were  in  partnership  as  attar- 
neye,  end  in  conaideratzon  that  the  plaintiff 
would  retain  them  as  such  attorneys,  to  non- 
duct  an  action  at  t^  suit  of  B.  aganiat  «ne  L. 
for  negligent  driving,  the  defendant  and  his 
partner  promised  to  fuliil  tfadr  dol^  as  sndi 
attorneys  in  and  about  prosecuting  the  said 
action,  and  recovering  damages :  it  then  a3)eRed 
that  the  defendant  and  his  partner  £d,  wider 
the  said  retainer,  commence  an  action  agaiaUt 
I/.,  and  such  proceedings  were  thereupon  taken 
that  B.  recovered  judgment  agai&A  1*.  for 
56Z.  15s. :  that  afterwards  the  defesidant  and 
his  sud  partner,  as  such  attorneys  aa  afiff^aH 
for  obtaining  satisfaction  of  the  aaid  damagca, 
aoed  tnitawnttifJ?../a.,towhidi  lbe.»nff 
Tetomed  that  he  had  levied  9t«  |sait  tff  the 
dBmaaes,8vai&onifaitothejeddoe;  Aatthe 
defannant  and  his  aaid  partner^  at  smk  '^tior^ 
nefs  as  e^breaaid,  for  abtaHUBg  aatitfaolian  cf 
said  residue,  iMaiad  4k  ca.  ail^  ly  1 
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X«.  was  imprisonedyUid  paid  the  residue  of  the 
damages  to  the  ffovernor  of  the  ^aol,  who  paid 
^  same  to  &e  defendant  and  hia  partner,  as 
SKck  altoratifs  as  sffortsMi  diBEfc  hc&re  die7 
seemed  the  aame  tiiey  aent,  aa  soch  attomeya 
as  aforesaid,  to  the  gaoler  a  discharge  of  L,  out 
cf  custody,  hy  virtue  ivhereof  he  was  dis- 
charffed.  Breach,  that  although  the  defendant 
and  his  partner  received  the  said  damages,  and 
the  plaintiff  ch%  paid  to  then  as  such  at- 
tameys  as  aiSoresaid*  th»r  costs  and  charges  of 
inrosecnting  ^  said  action,  yet  they  had  not 
paid  to  B.  or  the  plaintifi^  the  rendue  of  the 
mdd  danu^ges.  sentbU,  that  the  declaration 
wsB  had  on  spedal  denmrrer,  for  not  alleging 
that  the  execution  was  sued  out  within  a  year 
and  a  day  after  judgment.  Berts^  v.  Hubne, 
3D.&L.309. 

VOftBX«JI  JV1MMKNT. 

in  a  dfldaratioB  in  deht  «n  the  iwigiBeBt  ef 
a^ConigB  ixnnt,  it  is  not  neeeesary  to  ataie  that 
the  OMBt  kad  tnaadictlon  lyrer  the  paatieB  or 
lihe  caaae.     Babertmm  r.  SinOk,  1  D.  Ic  M. 

Caaescrted  in  the  judgment:  Walker  ▼•  W^ttwr, 
1  Doug.  1 ;  Siaoliir  r.  Fsuer,  1  Bong*  4, 6. 

OKNSaAI.  ISSUB. 

Aaaan^  againat  £.  and  H., 
moaey  haid  aad  received.  Flea,  that  _ 
luid  BBteinad  and  emplsMd  £.  aa  ^  attorn^, 
and  waa  iadebted  to  him  for  work,  &&,  and 
thAieiqwB  pfauDliff  and  defendastfl  agreed  that, 
in  lieu  of  the  sole  retainer  of  E.,  defendants 
should  he  jointly  retained  and  employed  hy 
plaintiff  as  his  attorneys,  and  that  they  should 
nave  a  lien  upon  all  moneys  which  they  should 
xeoeive  for  pbintiff  in  the  course  of  such  em- 
ployitient,  to  the  amount  of  aU  debts  that  then 
were  or  hereupon  should  be  due  from  plaintiff 
to  JB.  e^ely  or  to  defendants  jointlj  in  respect 
of  the  said  retataera  and  work,  &c.,  respec- 
tavdy;  and  thai  th^  should  hold  and  apply 
the  sane  on  aocount  aad  in  diachaige  of  such 
^bbta  to£.  or  to  defendants  joindv,  and  there- 
out pajr  to  E,  and  to  defendants  the  aaid  debts 
respectively. 

Averment  that  defendants,  on  such  joint  re- 
tinner,  did  woik,  &c,,  for  plaintiff;  cad  there 
became  dve  and  was  stfll  due  from  him  to  them 
in  respect  thereof  a  ceitain  e«m,  which,  to- 
gether with  Hie  flsMl  debt  to  E.  exceeded  tlie 
aanoant  clamed  in  ^na  action :  that  defendants 
received  the  amotraft  ao  clnmed  to  the  tise  of 
planttiff  in  the  covrae  of  their  said  retainer  wsd 
emuluymeut  as  Ihe  attorn^  of  piainttff,  and 
under  and  hy  virtue  of  tnnr  aaid  letaiaer  and 
eniploymeDt,  and  aubject  to  the  said  iien,  and 
beld  and  ap]^ed  part  thereof  (vis.  &c.)  on  ac- 
emmt  and  in  discharge  «f  Hte  debt  due  to  E., 
and  paid  hini  the  suae,  and  Ine  lesidne  {vis. 
&c.)  on  aecoant  and  in  diachaige  of  the  delit 
flcB  to  defendaBts,  and  paid  thouuwlvee*  tiie 


Hell,  a  ^ad  plea,  as 
mDwacc  fOfT  mas  mitiaim  n^mj 
aoMrtaag   to  the 
finer,  «a.B.  MS, 


INDICTMKNT. 

1.  Averring  overt  acts.-Semhle,  that  an  in- 
dictment charging  the  defendant  with  con- 
spiring together  to  cheat  and  defraud  certain 
auhjocta  of  the  ^i^ueen,  being  tradeamen,  of 
ffoods  and  rhMtpl"?,  is  sufficient  without  naming 
ue  tradesmen  or  alkgins  overt  abta. 

An  indictment  after  charging  as  above,  pro* 
ceeded  to  allege  that  A^  one  of  the  defendaitfs, 
in  pursuance  of  the  conspiracy,  fraudulentljr 
obtained  on  credit  goods  from  certain  trades-^ 
men  (named)  and  other  tradeanaen  whose 
names  are  unknown ;  that  X,  in  farther  pur- 
suance of  the  conspiracy,  procured  these  goods 
to  be  delivered  at  her  house ;  that  they  were 
not  paid  for ;  that  dbe  defendant,  in  Mther 
pUTgnance  of  the  oonsinracT,  ftfeteaded  $k^ 
ootain  fictitioBa  dehts  were  one  from  A.  to  the 
other  defendants  ie8pectTvtiy,aBd  canaedaiitia— 
to  he  commenced  and  tudgioents  obtained,  aad 
writs  offi-fiu  issued,  oy  virtro  of  which  this 
goods  flo  obtaiaed  were  taken  in  execwtien  to 
aatiafy  the  fictztaGnn  debta,  and  that  thedefen^ 
ants  did  in  this  mxnaer  unHewfriMy  daesX  and 
defraud  the  belbreHnenlionedtradesaneB.  Held, 
that  a  the  chargii^  part  had  been  tnanAcien^ 
the  overt  acts  ihnsatated  would  haveeiippoited 
it,  and  that  Ihe  oonclading  ailegatioa  waa  not 
a  statement  of  a  aepaiate  effeaoie,  (obtainmg 
goods  by  fraudulent  pretences,)  hut  an  un 
cesaary  sumaomg  up  of  the  fructs  stated  t 
acts.  Reg.  v.  King,  1  D.  &  M.  741; 
Cases  cited  in  the  ju<lgiuoDts  Rex  ▼.  Gill,  9  B. 
&  Aid.  204;  Rex.  r.  De  Berenger,  3  M.  &  S. 

2.  Feiuie.-— A  count  in  an  indictmest  for  a 
nff  ift<V.T'>^4snAT'j  with  s  i^atemeut  of  venue  in  the 
vaarf^Uy  charging,  without  any  other  statement 
of  place,  that  the  defendants^  together  with 
divers  evil  disposed  persons,  unlawfully  en^ 
deavoured  to  excite  her  Mijeaty's  auhyects  to 
disaffection,  &c. :  Held,  bad,  in  arrest  of  judg* 
men^  for  want  of  statement  of  venue  in  the 
body  of  the  indictment  the  defect  not  b^j^ 
cuzed  by  7  Geo.  4,  c  64»  a.  £0. 

Another  coun^  with  a  statement  of  venue  la 
the  margin,  stated  that  certadn  peraoas  <witho«t 
saxy  statoment  of  place)  unlawfully  and  tu- 
mukuously  assembled,  &c. ;  and  that  the  de- 
fendaxUs  (with  a  statement  of  place)  did  unlaw- 
fully aid^  abet,  comfort,  support,  aad  encourage 
the  said  persons  to  continue  such  unlawful  as- 
semblies. 

Semble,  that  such  count  woi^  have  been 
bad  at  common  law  for  want  of  statement  of 
venue;  but  held,  in  this  instance,  to  be  the 
"want  of  a  proper  or  perfect  venue,"  and 
therefore  cured  by  7  G.  4,  c,  64,  s.  20.  JRey. 
v.  O'Connor,  1  D.  &  M.  761. 

Cases  cited  in  the  jadgmeat :  Keg.  v.  Rhodes, 

2  Lord  Ryam.  886 ;  Leotb^'a  Case,  Cro.  Elix. 

iS7 ;  Rex.  ▼.  Burridge,  3  P.  Wms.  439,  496; 

ftttz  V.  Fowett,  ib.  497;   Bex  v.  FniBer,  5 

B«n^  iaa.  4m,  S.C.  1  A£sody%  t>.  C«.40r; 

SMt^  Caae,  4  £ast'a  P.  CTM,  rsf,  0ie. 

INSOLVENT. 

See  Beplication,  1. 
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JOZin>«B  or  PABTIKV. 

.  See  Cwenant,  2. 

LIBBL. 

Pleadmg  mderihe  6  ^7  Viet.  e.TS.'^lnwi 
action  against  the  proprietor  of  a  newspaper 
for  libel^  the  defendant  cannot  plead  not  guilty, 
together  with  a  plea  of  apology  and  parent 
of  money  into  oonrt,  nnder  the  6  &  7  vict.,  c. 
96,  8. 2.    CyBHen  v.  Clement,  32  L.  0. 135. 

LIBBRUM.  TKNEMKNTUM. 

See  Trespaee,  2. 

JLIMITATION8,  STATUTB  OP. 

Breach  of  covenant. — To  debt  on  bond,  the 
defendant,  after  craving  oyer  of  the  condition, 
(which  was  for  the  performance  of  the  cove- 
nants of  an  indenture,)  pleaded  that  no  cause 
of  action,  by  reason  of  any  breach  of  the  con- 
dition of  the  bond,  or  of  the  covenants  of  the 
indenture,  accrued  at  any  time  within  20  years 
next  before  the  commencement  of  the  suit: 
Held,  bad,  on  special  demurrer. 

Semble,  that  the  plea  should  have  set  out 
the  indenture,  and  averred  performance  of  all 
the  covenants  which  were  performed  within  20 
years,  and  admitted  breaches  of  all  those  cove- 
nants which  had  been  broken  withm  that  time, 
and,  as  to  those  breaches,  ham  pleaded  the 
Statute  of  Limitations.  Sandere  v.  Coward, 
3  D.  &  L.  281. 

'MtrrUAL  PROMISXS. 

^  Award, — ^A  declaration  in  debt  by  the  as* 
ngnee  of  an  insolvent  debtor  stated,  that  the 
plaintiff  had  brought  an  action  against  the  de- 
fendant to  recover  a  debt  due  to  the  insolvent ; 
that  after  issue  joined,  the  cause  was  referred 
to  arbitration  by  order  of  nisiprins.  The  de- 
claration then  alleged  mutual  promises  to  abide 
by,  perform,  and  fulfil  the  award ;  and  that  the 
arbitrator  awarded  that  the  pluntiff  was  entitled 
to  recover  a  certain  sum :  breach,  non-payment. 
Held,  on  special  demurrer,  that  the  allegation 
of  mutual  promises  rendered  the  declaration 
bad.  Held,  also,  that  it  need  not  appear  by  the 
aeclaration  that  the  submbsion  to  arbitration 
was  with  the  consent  of  the  major  part  of  the 
creditors  of  the  insolvent ;  and  senAle,  that  the 
absence  of  such  consent  would  not  vitiate  the 
award.    Sutclife  v.  Brooke,  3  D.  &  L.  302. 

MXW  ABtlONMXNT, 

See  Sheriff. 

WON  0B8TANTB  VBBXDICTO. 

See  Bill  qf  Exchange,  2. 

NON-RBPAIR. 

See  Covenant,  i. 

NOTICB   OF  ACTION. 

Where  an  act  provided  that  a  plaintiff  should 
iK>t  recover  for  anything  done  in  parsuance  of 
the  act,u^s  21  day?  notice  of  aotioBwere 
given  iHeld,  that  the  defendant  mast  nlead  the 
w^t  of  notice.    Dav^  v.  Wame,  uUHw. 


"■  r-rirmvitr. 

DmM^ee.— In  an  action  of  debt,  Che  form  of 
plea  of  pmoent  of  money  into  court  given  by 
the  rule  ot  lenity  Term,  1  Vict,  is  insufficient ; 
it  ehoukL  be  so  6wned  as  to  indnde  a  payment 
into  court,  on  account  of  the  damages  as  wcil 
asthedebt    Iiove t.  filse^  32  L.  O.  375. 

And  see  Bepkcation,  2. 

PBOMiaaOBT  NOTB. 

Repayment  of  advances, — MtidireeOon^-^o 
an  action  by  the  indonee  agaanat  the  ssaker  of 
a  promissory  note,  the  defendant  plcadod,  tint 
be  made  the  note  and  indMaed  it  to  the  Lob* 
don  and  Westminster  Bank,  as  a  eoUateal  se* 
curity  for  certun  advances  loadeor  to  be  made 
to  the  Marylebone  Bank,  upon  the  lenns,  ttot 
if  those  advances  should  be  repaid  before  ihe 
note  became  due,  the  defendant  should  not  be 
called  upon  to  pay  it.  The  plea  then  mnxttd» 
that  the  advances  so  made  were  repaid  before 
the  note  became  due ;  that  he  had  no  valoe  £ar 
his  indmnemeiit}  and  that  -die  note  was  in- 
dorsed to  the  plaintiff  after  it  became  dne.  Sbv 
plicatiott,  de  n^nid:  Held,  that  it  was  aa 
essentisl  aBegitioB»  vithoot  which  tiie  phsa 
nmst  fail,  that  die  advances  were  repaid  booca 
the  note  became  due :  and  tiierefoie,  that  it  was 
a  imsdireetion,  for  the  radge,  «m  the  trisl  cAfae 
iaan^  to  Idl  the  jury,ttat  if  the  note  wfiTcn 
as  a  pait  secwity  tit  the  advances  so  mrae  to 
the  Marylebone  Bank,  the  defondast  was  en* 
titled  to  a  verdict.  Btkskarde  t.  Maemf,  14  M; 
&  W.  484. 

And  see  DupHicitf,  1. 

BBPLBVIN. 

Nnl  tiel  record.-^  Snrpkuage.^'To  ddii  on  a 
replevin  bond,  setting  out  the  record  indtt 
former  action,  the  defendant  pleaded  mnitid 
record,  with  a  condoaioB  todieconntry :  HeU 
that  the  plaintiff  was  not  bound  to  demir,  bat 
might  treat  the  condunon  as  sorplitsagc;  and 
re^v,  taking  issue  on  the  plea  of  mnl  tid  teeord 
in  the  ordinary  form.  Tfnoniendr.  SmUK^ 
D.^L.323. 

BBPLICATIOM. 

1.  Insolvent.  —  Pmootmoiia/  as jt^aee.  —  Dm* 
nussal  ofpetitian,-^To  an  aetion  for  goods  sold, 
the  defendant  pleaded,^  that  befoie  coiBBasBcc" 
nent  of  the  suit,  the  i^laintiff  peritioecd  the 
court  for  the  relief  of  insolvent  debtoa^  and 
that  an  order  was  made  vestii^  hia  estsle  sad 
effects  in  the  provisional  aasignee  of  that  oooit. 
The  plaintiff  replied,  that  the  petition  waa  d«^ 
nnssed,  and  the  pkiintiff  discharged  Iroai  cos* 
todv,  without  taking  the  benefit  of  the  act: 
Held,  OB  apedal  demomr,  that  the  refilicalKB 
waa  bad»  for  Bot  alleipng  that  the  petitieo  wia 
dismiaeed  before  the  oDmmenoeasBBt  of  the 
aiBt.    Y«relanr,Feth€r,zD.ML,997. 

9.  iMBe  on  yoywtsa^— Debt  oa 

ditioned  for  ^  payaseat  of  a  aaaa  of  ' 

and  inCereatxmaffliveB  day.aad  ior  tttj 
ibnaancaofcoimaatsiBaB  i^deati 

performance  genaiatty..  .^  ]S(Sp)ic«kiou 

obligors  did  not  pay  the  mott^iR  thaj 
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ditioo  mentioned,  Mod^  ttfomd,  condnding  to 
the  covotiy:  Heldy  that  the  f«pUeation  was 
proper,  as  taking  issue  on  the  payment  im* 
pliedly  alleged  m  the  plea.  Held,  also,  that 
the  piea  was  bad.  Boaieg  ▼.  Mautir,  I  C.  B. 
531. 

Cases  eited  in  tlw  jodgmtiit:  Bosh  ▼.  Leike,) 

Doug.  S55 ;  Dsrbisbire  ▼•  Batlar»  5  J.  B.Moo. 

196;  Smith  r.  Bond,  10  Binp.  1S5  ;  3  M.  & 

Seoa,  598 ;  Turner  t.  M'Nsmara,  f  Chitt.  Rep. 

697. 


3.  Ammidmemi.-^Where  a  year  has  elapsed 
fiom  the  time  of  giving  judgment  for  the  de* 
ftndanton  a  demnrrer  to  the  plaintiff's  replica- 
tion, the  comt  will  not  allow  an  amendment  of 
the  fephcation,  wnt  the  insertion  of  an  addi- 
tional count  in  the  declaration,  the  time  within 
winch  the  latter  must  be  done  being  two  terms 
after  service  of  the  dedantion.  Hamnumd  y. 
CbOt,  32  L.  O.  398. 

SXVBHAL  I8SUX8. 

ArMrator's  eert^leate.  -*  Aasnmpsit.  The 
declaration  contained  counts  for  goods  aold 
Old  delivered,  for  money  had  and  recdved,and 
far  money  due  on  an  account  stated.  The  de- 
fondant  pleaded,  Ist,  Except,  &c.,  non-auwi^ 
riti  2ndly,  Aa  to  the  sum  excepted,  tender; 
didly,  Excispt,  te.,  aitH>ff;  4thly,  Except,  &c., 
paynnnt^  On  tiiese  pleas  issue  was  joined. 
At  the  trial,  averdict  was  taken  by  consent  for 
the  phiutiff,  subject  to  the  certificate  of  aa 
arbitrator,  who  made  his  certificate  in  the  fol- 
lowing terms :— "  As  to  the  issue/rrf^y,  thirdly, 
and  lastly,  joined  between  the  parties  in  the 
aaid  cause,  i  do  find  and  certify  that  the  ver- 
dict so  found  as  aforesaid  ought  to  stand,  and 
t|ig^  the  same  shall  and  do  stand  upon  and  so 
far  as  relates  to  the  first,  third,  and  last  issues :'' 
HM,  on  motion  to  set  aside  the  above  certifi- 
cate, that  the  "  i8sue/f9%  joined"  meant  the 
issue  of  wm-asswi^tit  to  the  whole  declaration ; 
and  tiiat  it  was  not  necessarjr  to  find  separately 
on  the  issue  of  non-oswn^m^  as  to  each  count. 
Adomr.  B»we,  3  D.  &  L.  331. 

Cases  cited  :  Kilbam  r.  Kilbnrn,  2  D.  &  L.  635, 
S.  C.  13  M.  &  W.671;  I^^organ  v.  Thomas,  9 
Jurist,  92. 

8HBRIPF. 

i9ale  ukder  meral  wriU  of  fi.  f(L^N^  As^ 
a«^aMii<,-rTrover  against  sheriff  for  goodswr* 
tiealafty  described  in  the  dedaration.  Plea, 
duit  d^endantsdaedand  sold  the  goods  udder 
a /./a.,  at  ihc  suit  of  J.  Replication,  that  the 
eonvsnioa  complained  of  m  the  declaration  is 
ffottheseiamgaadtak^of  the  goods  iuttis 
plM  mentioned  ander  the  aaid  wri^  and  th^ 
^kiattfRi  «ue,  not  iti<«^a«tol  such  saaiBtf  and 
fgdnuff,  nor  of  getfd»  selaed,  taken,  and  sold 
wder  th«  said  writ,  bat  for  that  phuntifi^  were 
lawfully  posswwed  of  the  good*  in  ^dedaia. 
tim  aMntioMd»  which  were  otiier  Hiaa  and 
tfffBHRit  funi  tiie  gooite  sMsd,  &c.,  by  de* 
itadaats  u^der  J.li  wrtt^  and  that  detadants 
Mitertedaad  disposed  ^  the  said  gtoodt  ia 
^  dadfeuBatiMi  am«l<n6di  A^  >  .       '  ^ 


It  was  proved  tint  the  dieriff  received  /.'« 
writ,  and  seised  under  it  goods  of  the  d^Mor» 
including  those  claimed  in  the  action  of  trover  ; 
he  then  received  a  writ  at  the  suit  of  C,  which 
aftowards  proved  invalid.  After  receiving  the 
second  writ  he  sold  the  goods  on  taro  succet* 
sive  daya.  The  first  day's  sale  produced 
enoneh  to  satisfy  J's  writ :  the  action  of  trover 
was  brought  by  the  assignees  of  the  debtor 
(who  hadbecome bankrupt)  for tiie  goods  sold 
after  J*8  execution  was  satisfied.  Hdd,  that 
the  sale  was  not  to  be  considered  entire  and 
indivisible ;  but  that  the  sheriff,  after  sellinic 
enough  to  satisfy  the  first  writ,  was  liable  in 
trover  for  the  goods  sold  b^ond  that  amount. 

And  that  plaintiffs  were  nght  in  new  assign* 
ing,  and  ought  not  to  have  pleaded  a  mere 
traverse  of  ue  allegation  that  the  goods  were 
sold  under  J.^s  writ. 

A  sheriff,  after  selling  enough  to  satisfy  an 
execution,  is  not  justified  in  selling  more  on 
the  supposition  that,  by  accident  for  which  he 
is  not  answerable,  the  amount  levied  may  bd 
insufficient.    AUredr.  Constable,  6  Q.B.  370» 

Cases  cited  in  tbe  judgment :  Stead  T.Gascoigoe, 
8  Tannt.  517;  Batchelor  r.  Vyse,  4  M.  & 
Scott,  552. 


8URPLUSA.OX. 


■See  A^pwvui. 


TBNDXR. 


A  declaration  for  use  and  occupation  con- 
sisted of  several  counts  for  rent,  work  done, 
monev  paid,  money  lent,  and  an  account 
stated,  and  the  same  sum  was  claimed  in  each 
count.  The  defendant  pleaded,  except  as  to 
7/.  parcel  of  the  monies  in  the  declaration  men- 
tioned, tton  assumpsit  j  and  as  to  the  sum  of 
71.  parcdi.  Sec,  a  tender  of  that  sum.  The 
evidence  was,  that  the  sum  of  7/.  was  all  that 
due,  and  that  it  was  tendered  in  respect  of 
the  rent  chdmed  in  the  first  count  of  the  decla* 
ration. 

Held,  that  on  these  pleadings  the  defendant 
was  entitied  to  a  verdict,  and  that  the  form  of 
the  plea  being  ''parcel  of  the  monies  in  the  de* 
deration  mentioned,''  did  not  constitute  an 
admission  of  the  defendant's  liability  on  each 
count  of  the  declaration  so  as  to  preclude  him 
from  proving  the  plea  by  showmg  that  the 
tender  was  made  in  respect  of  the  sum  claimed 
in  the  fint  count.  Bobinson  v.  Ward,  32  L.  0* 
373. 

TRAVERSB. 

See  Distress,  1. 

TRESPASS. 

1.  Sale  o/ca/flp.— The  statute  5  &  6  W.  4, 
c.  59»  s.  4,  provides,  that  a  person  impoun^ng 
cattie  must  provide  them  with  food,  and  after 
the  ex|nration  of  seven  days,  he  shsll  ha  at 
liber^  to  seU  any  such  hone,  ass,  &c,,  to  re^ 
imburse  himself  for  the  keep  and  expenses^ 
rendering  the  oterplus,  if  any,  to  the  owner  of 
such  honey  ^c.  To  an  action  of  trespass  fot 
ti&iAg^MfWihdrs€s  and  teeing  two,  the  de^ 
fondant  pleaded  that  the  horses  were  trespass* 


AMfyHMD^eHofOuer.'^SirfThf^t^mt^:  ftii'm^  Bene*. 
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Vifr  teni  and  titfi  Be  told  tivo  of  tben  to  ram- 
Inna  hiDUwtf  fiir  the  expenae  oC  the  keep  of 

fieULeftec  Ttfdict  for  the  defmdan^  that  the 
S^  «aa  bad  for  noi  aKe^og  that  it  became 
aeceaaary  to  acll  two  of  t!w  hofftea  in  order  to 
deficaj  the  frpfqi'—  lacarred^  and  a  n^  was 
nade  absohrte  for  judgment  lum  (Mantis 
MrfdMfo.    33Lu0.48(k 

a.  Idftmcm  fefimeii^ttm.— The  deekration 
atated..  that  the  defendanta,.  with  force  and 
acsB8»  broke  and  entered  a  certain  xaefisoage^ 
oattage,  and  dweUiog-houae^  akiiate  in  Kova 
Scotia  Gardens^  in  the  pariah  of  St.  Mar^ 
Bedmal  Green,  and  then  expelled  the  pkintiff 
ftom  the  poaaesaioa  and  occapation  of  the 
■tme.  Rea,  thai  tiie  meaauage^  cottage*  &c., 
were  the  soil  and  freehold  of  the  defendaDts, 
whei^re  thej  committed  the  said  trespass  in 
the  aaid  messuage*  &c.»  as  they  lawfully  might 
for  the  cauae  aforesaid :  HM,  1st,,  that  the  plea 
of  lib.  tern,  was  a.  good  plea  to  this  declaration, 
atthougk  the  eloae  was  pardeularly  described 
in  thededaration ;  2ndly,  that  it  was  not  to  be 
inferred  from  the  declarajfcion  tiiat  there  was 
any  breach  of  the  peace  or  forcible  entrv,  the 
averment  of  rt  et  armis  being  a  mere  formal 
allegation  that  the  defend«its  entered  with 
s(nne  force  sufficient  to  enable  tbemlo  get  Into 
possession.  Harvey  v.  Brydges,  14  M.  &  W. 
437. 

'  Cfeses  cited  hi  tbe  juitjg^ntent :  Cmkerr.  Cromp- 
tott,  1  B.Sb  C.  497  ;  9  D.  &  Jt.Tt9;  Newton 
Tw  Hariaiui,  t  M.  &  G.  644;  1  Scott,  N.  it 
5»  474»  509 ;  Law*  ▼.  King,  t  SeoodL  8t ; 
R«a  Y.  WUsen,  8  T.  R.  357* 

See  ItuOctmaU,  2. 

wmrarmovr. 

x^BtEtof  <yr  sovB  tenont,-^^Jofiftt€y9  account,'^^ 
8^9€fat  Mottets*'  •  The  issuing  of  a  writ  of  right 
by  journeys-account  after  the  31st  DecemW, 
1834,  ie  not  wawanted  by  an  original  writ  of 
right  pending  on  that  day,  which  has  since 
aliated  br  the  death  of  the  tenant. 

But  ad!  proceedings  appearing  fully  upon 
the  count  on  the  second  wnt,  tiie  court  refined 
to  set  aride  liie  writ  of  grand  cape  and  svdMp- 
fluent  proceedings',  leaving  tho  tenant  to  raise 
toe  ({iiestion  by  demurrer. 

Qatfue,  whether  a  wnt  by  journey s^accounts 
lay  where  the  former  writ  had  abated  by  the 
death  of  a  sole  tenant.  The  tenant  cannot,  with 
the  general  mise,  plead  other  pleaa  raiaing 

2uestion8  of  fact  for  trial  by  an  ordinary  jury. 
)ame9  v.  Ixwndet,  7  M.  t^G.  762. 


ne  Mfoz  and  KUa  ofCett- 
VaBtvwm  8U|i'^y  SBt  easy  xenreuce  toaacB  aectioB 
of  the  whole  aeries^  and  a  list  oC  the  Gaa«i  wiD 
k«  added. 

It  B^W  coanranient  in  thm  piacv  t»  rdar  to 
^te  vravioua  pares  of  the  CAosmRm  Lawl%eit 


TwBf  will  oe  nuucE  ac  nuow  ^"^ 
Railway  Caaea^  p.  510. 
CoMftrodfiMa  of  Statato^  $35. 
FkBociplaaeCtha  Cammen  Urn 

of  Action,  556. 

COtBOBOB  xiBW  RfSCIICe,  5B3. 

Common  Law  Fleadiaga^  606. 


RECENT   DECISIONS  IN  THE  SUFE- 
RIOR  COlTilTS. 


aspoaamp  bt  BAaaxsraaa  or  xaa  aavaaA^ 

couaxB. 

^tottt'ft  18<«it. 

(Before  liie  Four  Judges.) 

Sittings  in  Banc  after  Eaeter  Teraa,  184iw 

Doe  dem,  Merigcn  and  Dalq^  v.  Daley, 

njuciiMBKT.    cowanyT  mulm, 

jpt  en  acHoH  Of  ejwiMent  an  tna  jttMf  ale  abb* 
mif e»  of  A,  and  9,  agonal  C  me  wft  4f 
B,y  the  oefien/daHt  cannot  at  tike  frvaf,  ^tv 
MHfimg  entena  tnfo  the  coiueit^  fwp,  tnte 
odfeetion  thai  the  lessor  ef  Hhe  jifcwhjr  Ir 
hethns^Mmi, . 

An  action  of  ejectment  was  brought  on  the 
separate  denedaes  of  Meri^on  and  IMey  against 
Rosina  Daley.  At  the  tnal  before  Mr.  Juaika 
WigfAnum^  at  the  Westminster  sittings  after 
Hilarr  Term,  it  appeared  that  the  defondaat 
was  the  wifo  of  one  of  the  lesson  of  the  nUa* 
tifl^  and  it  was  thereupon  ohjected  that  tEede- 
fondant  waa  entitled  to  a  veidiet  on  tl&e  deauas 
by  Daley>  ufion  the  ground  that  the  ^"bVtv' 
cannot  maintain,  an  action  agiainat  hia  wilk 
The  leamedjudge  overruled  the  objectiaa,  and 
a  verdict  was  given  for  the  plainlin  on  the  di» 
raise  by  Daley,  with  leave  rcaenred  to  ame  to 
enter  a  verdict  for  the  defendant. 

A  rule  nisi  having  been  obtained^ 

Mr.  Tetersdorff  showed  cause,  and  con- 
tended that  the  defendant  was  precluded  from 
taking  the  objection  of  the  coverture  after  hav- 
ing entered  into  the  consent  rule  and  consented 
to  plead  not  guilty.  The  issue  to  be  tried  is 
whether  the  action  can  be  inaiiHiniiil  John 
Doe  ia  Ae  pbiatiff  in  the  actkn  in  pesiA  el 
lasr.  The  ceort  will  notaUonr 
of  the  pbialai^  thougk  aoBuraeaiy  i 
toappear  bTaeporate  connael;  Doe  r.  I 
He  also  eked  FMtipps  T^Msty^  Motfm  r. 
Tkmasy^  BarrieoiiT.  dbaond^ 

Mr.  A-aMnaeO^  cntaiL  Th0  iiiiiM  iMiiiM  ^ 
John  Doe  ie  anesu  fiaioivaadk^niddMahi 
aOowed  to  wodt  an  injury  to  tiiet  dflinitet  fey 
dqvivingherof  tfan  genind  luln  e£  hnr  tibie 
te  hanhand  vad  «ifo  an  em  pHsatt.  The 
dofondMMt  shsaid  h»  in  the  I 
real  propsftyaeha  aiMto^ 


•  6I>t>wI.&BvLli92. 

«  2  Cromp.  ft'Mee.  388. 

*  4  Dowl.  P.  C.  381. 


€110.180. 


SUp9fWt9^^^t0$^t. 


■Jufiu    Ck 


iMmftSkHnffi.  m» 


kept  hf  1m  nifcr  s  fciMiwai  cMwt  Mttgl 
tromer  agunst  his  wife.      H»  cited  Ute  v. 

CwT^  fliAr*  vtut*. 
Lord  Demmm^  C  J.;  mm  defirased  tluB  jjodg- 
xnent  of  tUe  court,  and  after  atatxBff  Aefiicteof 
the  case,  said  :-~We  da  »ot  aa*  Sow  thtf.  de- 
fendant ia  able  to  avoid  &e  affiMl  of  the  con- 
sent rale,  which  puts  in  iaauaaQAbing  hai  her 
tidt.  ItiaaaidtitawifeeaBBOlWguiltTOf  a 
trespaaa  upon  the  property  of  her  inuKMHid. 
We  cannot  accede  to  <^  dootaria*  as  sp^icahle 
to  SB  ejeceinent,  for  the  retation  of  husband 
and  wife  does  not  justify  her  in  takhsg  forcible 
possession  of  his  property.  There  are  technical 
difficnhiea  in  an  adrerse  proceeding  betwien 
married  persons  which  are  raiasd  for  the  par- 
pose  of  defeating  jostics  by  restoring  to  the 
owner  land  lualanrEiitty  wiUkheld  fron  hwi. 
This  difficulty  is  m^  by  a  technical  answer, 
for  John  Doe,  claiming  under  a  demise  from 
the  husband,  aJ^d  not  the  husband  himself,  is 
the  plaintiff  on  tbs  isoord 

Jtnkt  discharged. 


Bx(tici|utr. 
WaUery.BiaeiiKk.   May  22,  ft  June  3, 1846 

COSTS.      ■■MAKW. — ^AMSlf1>SD  PLSA. 

A  eamn  in  whiek  /bur  Msiies  wereja^ed  was 
set  down  for  trial  at  thei  assizes,  but  tnude 
a  remanet.  B^bre  the  nespt  assizes,  the 
d^etuhni  ametUM  one  of  the  pieas,  which 

covered  the^j^k  cause  of  action,  caui  ufm  \  g^enUy  of  the  remaael 
^r^f  »«««*  w«f  af^rwardsfiundfor  therefore,  be  discharged. 
Me  drfendant  and  for  the  plamtif  on  the 
other  issues.    Held,  that  the  plaintiff  was 
entitled  to  f  ^  eosH  of  the^  remanet. 


lifs  aMBOipl  to  try-,  alibMi^  the  defendant  so^ 
csedeo  on  the  new  plea. 

Cowling,  contra.  The  nhintiffhas  been  paid 
the  coats  occasioned  by  me  amsndmeBt,  mm!  it 
he  sought  for  any  further  costs,  he  shouhthsv^ 
asked  the  judge  to  make  their  payment  a  pact 
of  the  terms  of  the  amsjsdment. ' 

Ckr/ado*  vuii. 
The  jndnnent  of  the  court  was  detirered  by 
Parke,  K  The  qoBStion  in  this  case  was, 
whether  Master  Walker  did  right  in  allowing 
the  plaintiff  ths  costs  of  a  leaumet. .  There 
were  four  pisas  om  tho  record  wbn  iha  parties 
wait  down  to  ths  ficst  assises,  ajad  ths  canse 
wa3  tiben  Buids.  a  rsBBaaet.  Afterwards  th* 
defendant  applied  for  lesiw  to  snbsftitiite  nnntfiar 
plea,  which  was  allo^yced.  The  cause  went  down 
to  the  subsequent  assises,  when  a  verdict  was 
given  for  the  plaintiff  oa  the  isanes  raised  by 
the  pleas  whica  were  on  the  ^^ecord  at  the  first 
assizes,  but  he  failed  on  that  raised  by  the 
added  plea.  On  taxation.  Master  Walker  hav- 
ing allowed  the  plaintiff  the  costs  of  the  re- 
imanet  from  the  'first  assises,  an  application 
was  made  to  us  to  rsmw  his  taxatusk  We 
think  Master  Widker  was  rights  although  we 
havs  had  aooaet  doabt  about  ths  point*  We 
think  he  was  right  on  this  principle — the  pleai* 
tiff  would  have  sacceedsa  on  idl  the  issues 
which  wen  on  the  record  at  the  fivst  asaiaea  ■ 
he  underwent  the  delay  of  those  aaeiaes,  smti 
as  part  of  the  casta  of  those  iesues.  he  ought 
to  hjive  die  costs  of  the  delay,  and  eooee- 
remaaet.      This  rule  mus^ 


This  was  an  action  of  trespass  for  destroy- 
inf^  a  wetr.  The  defiendant  pleaded  four  pleas, 
upon  which  issues  were  joined,  and  the  cause 
was  enleied  for  trial  at  tne  York  summer  as- 
siaes,  1844,  bat  made  a  remanet.  Shortly 
befoie  the  next  assizes,  the  defendant  obtained 
a  judge's  order  to  amend  one  of  the  jdeas  on 
payment  of  the  costs  of  the  amendment.  The 
plea  haviBig  been  amended  accordingly,  the 
cause  was  tried  at  the  snring  assizes^  184&,  and 
a  rerdict  found  (dr  the  defendant  on  the 
ed  plea,  which  covered  the  whole  cause  of 
action,  and  for  the  plaintiff  on  the  other  pleas. 
On  taxation,  the  master  aHowed  the  defendant 
the  general  costs  of  the  cause,  but  allowed  the 
plaintiff  those  of  the  remanet^  A  rale  nisi 
oasnng  been  obtained  to  review  the  laiatioo^ 
.  Hci^Bie  showed  cauaoi.  If  the  ease  had 
been  tried  at  the  assizes,  1844,  the  plaintiff 
ivoaidhave  been  eatitled  to  the  costs  ox  att  the 
issues.  Then  ths  sabstitatioo  of  a  new  ifleue 
tdsprive laa  of  the  costs  of  the  rema- 
Sojppeee  aft  action^  with  a  plea  of  aon- 
"» only,  which  beutf  set  down  for  trial. 
vaa^  maoe  arenanet,  and  before  the  next  si^ 

aEe»  aoatfieK  pJea  waa  aahitituted,  the 
waalAheeatiltodtathscQe^  el  ikm 


Rdb  discharged. 


COMMON  LAW  SITTINGS. 


Monday 
Tuesday 


Sssle^an  of  Wttse .    • 

Mkhaelmat  Term,  1846. 

TLT^ a  i  Bane,    Peremptory  Paper 

^^^•*i     after  Motions. 

i  Ditto,  hefere  Motions. -> 
Nm  Prius,  MidkHssax  1st 
Sitting. 


iMea^ArBeiwliK 

<  1  B  &  C.  448. 
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i9ta 


Wednesday  • 

.      4    Ditto. 

Tharsday  .    , 

.      5    Ditto. 

Friday   .    .    . 

(  Bane,,  Peienmtocy  Papea.— 
.    6{     ^tiiPnii4,LondoalBtSit- 
C     ting. 

Saturday  .    . 

.      7    Dills. 

Monday   .    . 

^  €  Amm,  SfMoial  Paper.— Lord 
*     ^i     Magrorawesa. 

Tuesday  .    • 

'    ^^l     MiddlMSK  fad  Sllliag. 

Wednesday  • 

.    11     Ante,  S^edal  Paper. 

Thuia^ 

Friday    .     . 

Saturday  .    • 

.    14    JBmm^(kmsmC9zm^ 

Monday    •    • 

.    16    Jbne,  Speaial  Paper. 

Toesday  •  ,• 

-    ^i     MSiMiag. 

Wednasdaj  . 

1ft  f  jifcwCf  "pedal  rapsv."  jMii 
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Thnnday 

Friday  • 
Saturday  • 
Honday  • 
Tuesday  . 
Wednetday 


Cmmm  Lam  amk^.'-CauiB  UtU^Sika/s  Letter  Bo9. 


{  Bane,  Special  Paper^yiil 
19  {     Pniu,  Middleiex  3i4  Sift> 

50  Ditto. 

51  Ditto, 
IS  Ditto. 
f4  Ditto. 
f5  Ditto. 


EXCHEQUBR  CAUSE  LISTS. 

PBRBMFTOar  PAFBR. 

MiehMlmas  Term,  lOOi  Vict.  1846, 
To  be  called  on  the  first  day  of  tbe  Term,  after  tlie 
motiona,  and  to  be  proceeded  with  tbe  next  day,  if 
aeceaiary,  before  toe  motions. 
RuU  Nut. 
4th  June,  1846.--Smyth  «.  Wytbe. 
9th  June,  1846.^-Fanna  v.  Home, 
nth  June,  1846.— Waller  v.  Joy. 


by  order  oftbcJafo 


8PBCTAL   PAFBB. 

For  Judgmentm 

Duncan  ir.'Benson,  dem. 

(Heard  2nd  June,  1845.) 

Ashley  and  others  «•  Pratt  and  others,  special 


(Heard  t7th  April,  1846.) 
Moneypenny  v.  Dering,  apecial  case,  by  order  of 
Vioe-Chancellor  Wigram. 

(HMtrd  5th  May,  1846.) 

Pardee,  executor,  &c.  «.  Price,  special  cate. 

(Heardnth  May,  1846.) 
Braham  v.  Wilkins,  dem. 

(Heard  l8t  June,  1846.) 
Chantler  and  ux.  v.  Lindsay  and  ux.,  dem. 
(Heard  8th  June  1846.) 
^  Nightingall  v.  Smith,  apecial  case,  by  order  of 
Vice-Chancellor  of  England. 

•  (Heard  1st  July,  1846.) 
PiUdogton  and  another  v.  Cooke,  Esq.,  dem. 
(Heard  3rd  July,  1846.) 

Far  Argument, 
.  Gri£Sths  V.  Pyke,  dem. 

(To  stand  OTcr  until  special  case  settled.) 
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London,  Lord  Chief  Baron,  ^^Woodcook,  jun.  t. 
Houldsworth. 
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JURISDICTION  OF,  THE  NEW 
COUNTY  COURTS. 


\^  Resuming  the  consideration  of  the 
jurisdiction  of  the  courts  constituted  under 
the  sutute  9  A  10  Vict.  c.  95,  we  may  at 
once  obserre,  that  although,  as  regards  the 
cognizance  of  causes,  the  jurisdiction  to  be 
exercised  by  the  new  tribunals  is,  as  al- 
ready  stated,  in  most  cases  concurrent 
with  that  exercised  by  the  superior  courts, 
the  judges  to  be  appointed  under  this  act 
are  invested  with  authority  wholly  dis- 
similar to,  and  far  exceeding,  that  which 
the  law  allows  to  be  exercised  by  the 
judges  of  the  superior  courts.  In  the  new 
courts,  for  example,  the  judge  who  tries  a 
cause  has  the  sole  power  concentrated  in 
him  of  granting  or  refusing  a  new  trial,  in 
any  case,  or  under  any  circumstances;* 
and,  although  a  plaintiff  should  appear  at 
the  time  appointed  for  trial,  and  earnestly 
desire  that  his  case  may  be  submitted  to  a 
jury,  without  asking  his  consent,  the  judge 
may  direct  a  nonsuit  to  be  entered  ;*  two 
provisions  which,  by  their  combined  opera- 
tion,  manifestly  render  the  presence  of  a 
jury  in  these  courts  an  idle  mocicery,  and 
give  those  antiquated  persons  who  still  re- 
spect the  institution  of  trial  by  jury  reason 
to  wish,  that  the  clause  which  enacts, 
"  that  the  judge  of  the  County  Court  shall 
he  the  sole  judge  in  all  actions  brought  in 
the  said  court,  and  shall  determine  aS  ques- 
tions as  well  of  fact  as  <flaio"  had  stopped 
here,  without  the  addition  of  the  words, 
''unless  a  jury  shall  be  summoned."  Whilst 
a  judge,  of  his  mere  will,  has  power  to 
nonsuit  a  plaintiff,  and  thereby  withdraw 
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any  question  of  fact  from  the  determina*> 
tion  of  a  jury,  and  the  further  power,  if 
dissatisfied  with  a  verdict,  of  trying  the 
cause  as  often  as  he  thinks  proper,  and 
until  he  finds  a  concurring  jury,  the  for- 
mality of  summoning  five  honest  men  from 
their  homes  may  be  advantageously  dis* 
pensed  with,  and  the  suitor  be  as  well 
content  with  an  empty  jury-box .  as  if  it 
contained  the  foU  complement  of  twelre* 
good  men  and  true. 

As  regards  the  payment  of  costs  in- 
curred in  proceedings  instituted  in  the 
New  Courts,  the  discretion  of  the  judge  is 
substituted  for  the  law.  The  S8th  section 
provides,  that  all  the  costs  <<  shall  be  paid 
by,  or  apportioned  between,  the  parties  in 
such  manner  as  the  judge  shall  think  fit ;" 
and  in  default  of  any  special  direction,  they 
shall  abide  the  event  of  the  action,  so  that 
it  is  quite  competent  for  the  judge,  if  so 
disposed,  to  burthen  the  successful  suitor 
with  the  whole  or  any  part  of  the  costs  of 
an  action.  Connected  with  this  subject  is 
the  novel  and  invidious  authority  conferred 
on  the  judge  by  the  91st  section,  which 
provides,  that  the  expense  of  employing  a 
barrister  or  attorney  shall  not  be  allowed 
in  any  case,  **  unless  by  order  of  the 
judge  I"  a  provision,  we  admit,  well  calcu- 
lated to  test  the  independency  of  both 
branches  of  the  profession,  and  which 
affords  an  opening  to  the  suspicion  at  least 
of  favouritism  and  abuse.  After  the  ex- 
amples we  have  cited  of  the  nature  and 
extent  of  the  power  with  which  the  judges 
of  the  new  courts  are  to  be  invested,  it 
can  excite  no  surprise  to  find  a  sweeping 
enactment,  that  in  all  cases  not  expressly 
provided  for,  **  the  general  principles  of 
practice  in  the  superior  courts  of  common 
law  may  be  adopted  and  applied,  at  the 
discretion  of  the  judges^  to  actions  and 
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proceedings  in  their  several  courts;'*^  a 
power  so  vague  and  extensive  9s  to  admit 
of  every  possible  diversity  of  practice, 
when  exercised  without  the  opportunity  of 
appeal. 

The  clauses  in  the  new  act  by  which  an 
inquisitorial  powtr  is  confided  to  the  judges 
of  examining  into  the  circumstances  of 
judgment  debtors^  and  the  fBanner  .in 
which  any  debt  or  liability  has  been  in- 
curred, and  of  committing  fraudulent  or 
contumacious  debtors  to  prison  for  a  period 
not  exceeding  forty  days,  have  been  bor- 
rowed with  so  little  variation  from  the 
Stat.  8  &  9  Vict.  c.  127,  afi  to  preclude  the 
necessity  for  detailed  consideration.  In 
addition  to  the  authority  now^exercised  by 
the  commissioners  of  the  Court  of  Bank- 
ruptcy and  others,  under  the  act  last. re- 
fiarred  to»  the  judges  of  the  new  courts  are 
«Bpowered|^  at  the  hearing  of  the  .cause  or 
any  adjournment  thereof^  if  judgment  shall 
lie  given  for  the  defendant*  to  examine  the 
parties  and  commit  in  the  same  manner  as 
if  the  judgment  bad  been  previously  ob- 
tain^d  and  the  defendant  summoned. 
Whilst  touching  on  fhis  portion  of  the  new 
act  we  may  observe,  that  tlie  provision  at 
the  conclusion  of  tlie  9Qxh  section,  declar 
ing  that  the  costs  of  summoning  ihe  judg< 
ment  debtor  and  of  all  the  proceedings 
thereon  shall  be  deemed  costs  in  the  cause, 
b  a  valuable  amendment  of  the  correspond- 
ing clauses  of  the  «tat  6  &  9  Vict.  c.  127, 
tn  which  the  subject  of  costs  was  alto- 
gether overlooked,  and  the  commissioners, 
or  other  judges,  lefl  without  any  discretion 
in  the  matter. 

The  provisions  of  the  act  1  &  2  Vict.  c. 
74,  'to  enable  a  landlord  summarily  to  re- 
cover the  possession  of  tenements  from  a 
tenant  holding  over  afler  the  determination 
0i  his  tenancy,  have  been  imported  into 
the  new  act,  with  such  alterations  and  ad- 
ditional machinery  as  were  thought  neces- 
aory  to  adapt  them  to  the  new  tribunals, 
and  with  an  extended  application  to 
premises  of  the  rent  or  value  of  50/. 
a  year,  whilst  the  1  &  2  Vict,  was  con- 
fined to  cases  where  the  rent  did  not  ex- 
ceed 20/.  a  year. 

The  alterations  created  by  the  new  act 
in  the  practice,  as  regards  the  removal  of 
of  replevin,  are  not  unimportant. 
iS  of  replevin  in  cases  of  distress 
In  arrear  or  damage  faisant  are 
^ught  by  plaint   "in  the  court 
ler  the  act  for  the  district  where- 
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in  the  distress  was  made;*'  but  in  case 
either  party  shall  declare  to  the  court  that 
the  title  is  in  question,  or  that  the  rent  or 
damage  in  respect  of  which  the  distress  is 
taken,  exceeds  20/.,  and.,  shall  become 
bound  with  two  sureties  to  prosecute  the 
suit  with  eftct  and  without  delay,  and  to 
prove  that  the  title  is  in  dispute,  or  \hat 
there -was :ground  for  believing  the  rent  or 
damage  exceeded  20/.,  then,  but  not  other- 
wise, the  action  may  be  removed  as  before. 
It  appears,  therefore,  that  in  addition  to 
thexeplevin  bond  given  to  the  sheriff  under 
the  Stat.  11  Geo.  2,  c.  19,  a  party  desiring 
to  remove  a  replevin  suit  to  one  of  the 
superior  courts  must,  in  every  instance, 
enter  into  the  bond  prescribed  by  the 
121st  section  of  the  new  act,  before  issu- 
ing the  writ  of  recordari  facias  loguelam. 

With  respect  to  the  local  jurisdicrioo  of 
the  new  courts,  it  isjnade  to  depend  alto- 
gether upon  the  orders  of  her  Majesty's 
Privy  Council,  who  are  empowered  to  divide 
the  whole  or  part  of  any  county  into  dis- 
tricts, and  to  order  a  court  to  be  holden 
for  each  of  such  districts,  altering  the 
number  of  courts  and  the  extent  of  the 
districts  at  pleasure,  without  any  re^rd  to 
existing  local  divisions.  The  provision 
specifying  the  district  in  which  actions  are 
to  be  commenced  is  marked  by  that 
obscurity  which  we  have  already  had  oc- 
casion to  observe  upon  in  other  parts  of 
the  act.  The  60tli  section  enacts,  that  (he 
summons,  which  is  the  primary  process  in 
a  suit,  "  may  issue  in  any  district  in  which 
the  defendant,  or  one  of  the  defendants, 
shall  dwell  or  carry  on  his  business  at  ttie 
time  of  the  action  brought,**  which  is  suf^ 
ficiently  clear,  but  the  clause  proceeds  :— 
'*  or  by  leave  of  the  court  for  the  disu-ict 
in  which  the  defendant,  or  one  of  the  de- 
fendants, shall  have  dwelt  or  carried  on 
his  business  at  some  time  within  six  calen- 
dar months  next  before  the  time  of  the 
action  brought,  or  in  which  the  cause  of 
action  arose,  such  summons  may  issue  in 
either  of  such  last-mentioned  courts."  We 
conjecture  the  intention  was,  (hat  the  suit 
may  be  commenced  as  of  right,  in  the  dis- 
trict in  which  the  defendant,  or  one  of 
several  defendants,  is  residing  or  carrying 
on  business  ;  and  that  it  may  be  com- 
menced, not  as  of  right,  but  by  leave  of 
the  court,  in  the  district  in  which  the  de- 
fendant, or  one  of  the  defendants,  has 
dwelt  or  carried  on  business  at  any  time 
within  six  months,  or  in  the  court  of  the 
district  in  which  the  cause  of  action  arose. 
We  are  by  no  means  certain,  however. 
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^mX  tbn  18  the  true  construction  of  the 
clause,  and  are  at  a  lots  to  suggest  from 
which  court  leave  should  be  obtained  in 
either  of  the  eyents  last  contemplated. 

Any  notice  of  the  jurisdiction  of  the 
new  County  Courts  would  be  incomplete 
if  we  omitted  to  observe,  that  by  a  proviso 
annexed  to  the  1st  section,  it  is  specifically 
declared,   <Uhat  no   court  shall  be   esta- 
blished under  this  act  in  the  city  of  Lon- 
don."     Whether  this  exemption  is  to  be 
regarded  in  the  light  of  a  privilege  or  a 
deprivation^  we  leave  to  be   determined ; 
but  if  the  cheap  law  to  be  administered 
under  this  act  is  so  great  a  boon  as  it  has 
been  represented,  it  seems  mavellous  that 
its  benefits  should  be  withheld  from  the 
inhabitants  of  the  most  important  city  in 
the  eraptre»  and   one   that  numbers   the 
premier  amongst  iu  representatives  I    The 
concise  manner  in  which  the  city  of  Lon- 
don ts  disposed  of,  by  the  proviso  above 
cited,  is  strongly  contrasted,  however,  with 
the  anxious  solicitude   wiiich  those  who 
framed  the  act  have  displayed  as  respects 
the  <<  liberty  of  Hallamshire,"    and    the 
^*  hamlet  or  bierlow  of  Ecclesall,*'  which 
constitute  the  exclusive  subject  of  a  some- 
what lengthy  clause*     We  learn  from  this 
clause,^  that  **  John  Parker,  Esq.,  has  been 
appomted  and  is  steward  of  the  manor  of 
Sheffield/'  and  that  *«  Daniel  Maude,  Esq., 
has  been  appointed  and  is  steward  of  the 
manor  of  Ecclesall."    The  clause  then  pro- 
ceeds  to   enact,    that  if    the  said  John 
Parker  shall  continue  steward  of  the  manor 
of  Sheffield  when  any  order  shall  be  made 
for  holding  a  court  under  this  act  within 
the  liberty  of  Haliamshire,  a  district  shall 
be  constituted   which  shall  comprise   at 
least  the   whole  liberty   of  Haliamshire, 
except  the  hamlet  or  bierlow  of  Ecclesall ; 
and  if  the  said  Daniel  Maude  shall  con- 
tinue steward  of  the  manor  of  Ecclesall, 
another  district  shall  be  constituted  under 
the  act   to  comprise  at  least  the  whole 
hamlet  or  bierlow  of  Ecclesall,  and  that  in 
such    cases    the    said    John   Parker  and 
Daniel  Maude  shall  be  entitled  to  be  ap- 
pointed the  first  judges  of  the  courts  to  be 
holden  in  the  said  districts  respectively ; 
and  further,  that  **  the  districts  of  the  said 
two  courts  shall  not  be  reduced  within  the 
said  limit  respectively,  so  long  as  the  said 
John  Parker  and  Daniel  Maude  respec- 
tively shall   continue  judges  of  the  said 
courts.'*      We  congratulate   Mr.   Parker 
and  Mr.  Maude,  who  are  both,  we  doubt 
not,  gentlemen  of  great  worth  and  respec- 
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tability,  upon  the  distinction  confinred 
upon,  as  well  as  the  provision  -secured  for, 
them,  by  being  especially  nominated  as 
judges  under  the  act,  and  sincerely  hope 
that  those  favoured  localities — the  liberty 
of  Haliamshire  and  tlie  bierlow  of  Eccle»- 
sail — may  continue  for  many  years  intact; 
in  all  their  primitive  integrity,  without  ex- 
cision or  extension,  whilst  every  other  part 
of  the  kingdom  is  parcelled  and  carved  out 
by  the  ruthless  orders  of  her  Majesty'tt 
Privy  Council. 

We  cannot  dismiss  this  subject  without 
directing  attention  to  another  clause  of  th6 
act  which  does  not  fall  strictly  within  the 
scope  of  an  examination  into  the  jurisdic- 
tion of  the  new  courts,  but  is  so  important 
and  unlocked  for  in  its  operation,  that  it 
appears  to  be  extremely  doubtful  whether 
its  sagacious  contrivers  could  have  antici- 
pated its  consequences.  We  allude  to  the 
6th  section,  an  attentive  consideration  of 
which  has  brought  some  discerning  persons 
to  conclude,  that  the  execution  of  the  act 
must  be  altogether  suspended  until  thi^ 
blunder  has  been  rectified  by  parliament. 
Before  adverting  to  the  language  of  the 
section  we  may  remind  our  readers,  that 
in  the  session  of  1844,  the  act  7  &  8  Vict, 
c.  96,  passed,  ■<  to  amend  the  law  of 
insolvency,  bankruptcy  and  execution," 
under  which  the  commissioners  of  the 
Court  of  Bankruptcy  have  the  power  of 
granting  protectmg  orders  to  insolvent 
petitioners,  and  which*  contained  the 
famous  clause  abolishing  arrest  upon  final 
process  in  actions  for  debt  not  exceeding 
20/.  It  will  also  be  remembered  that  the 
clause  last  referred  to  having  produced  its 
natural  results,  and  afforded  unprincipled 
knaves  an  opportunity  of  laughing  at  their 
unfortunate  creditors,  it  was  felt  that  the 
advocates  for  impunity  to  dishonest  debtors 
had  gone  a  little  in  advance  of  what  is 
called  <'  the  spirit  of  the  age,"  and  much 
further  than  the  trading  community  could 
endure.  By  way  of  set-off,  therefore,  ahd 
to  allay  the  irritation  created  by  the 
measure  of  1844,  an  act  passed  in  the  ses- 
sion of  1845,  (the  act  8  &  9  Vict.  c.  laiTj 
above  referred  to,)  "for  the  better  se- 
curing the  payment  of  small  debts,"  to 
which  a  measure  for  the  establislinnent  ot 
local  courts  was,  we  had  almost  said,  sur- 
reptitiously annexed,  during  the  progress 
of  the  bill  through  parliament,  although 
by  reason  of  the  stupidity  of  the  framers, 
it  has,  fortunately  for  the  community, 
proved  abortive.  Now  the  recent  act 
9  &  10  Vict.  c.  95,  8.  6,  after  specially  re- 
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citbg  the  7  &  8  Vict,  c,  96^  and  th«  8  41r  9 
Vict,  c  127,  proceed«  to  en^ct^  thf^t  as 
soon  as  a  court  shall  be  established  in  aoy 
district  under  this  ac^  the  several  pro* 
visions  and  enactments  of  the  said  act* 
7  &  8  and  8  &  9  Vict,  and  of  everp  other 
acf  qfparliameni  hereunUffore  passed^  so  far 
as  the  same  respectively  relate  to  or  affect 
the  jurisdiction  and  practice  of  the  court 
so  establisliedf  or  give  jurisdictioiv^o  aay 
ctmrt^  or  to  any  cooiniisaioner  of  the  Court 
of  Bankruptcy,  with  respect  to  judgmenta 
or  orders  obtained  in  the  court  so  es 
tablished,  fhaU  be  repealed.  Supposing  the 
new  courts  to  be  established  througnout 
the  kingdom,  he  is  a  bold  man  who  can 
predicate,  with  a^y  degree  of  confidenipey  to 
what  extent  the  exisiing  kw  will  be  id 
tered  or  affected  by  the  section  just  re* 
cited.  Some  of  our  correspondents  sug- 
gest, that  the  effect  will  be  to  repeal  the 
57th  section  of  the  7&  8  Vict.  c./6,  and 
thereby  restore  aprest  on  final  process 
for  debts  not  exceeding  20L  Wp  do  not 
oooeeive,  however,  that  the  repealing 
dause  will  have  this  effect,  because  the 
new  act  does  not  contemplate  nor  adn»it  of 
arrest  on  final  process  on  judgments  ob- 
tained in  the  new  County  Courts.  It  is 
tolerably  clear,  however,  that  tlie  section 
above  referred  to  would  deprive  the  com- 
missioners of  bankruptcy  and  insolvent  of 
jurisdiction  in  cases  where  judgments 
were  obtained  in  the  new  County  Courts, 
and  thus  throw  the  law  of  bankruptcy  and 
insolvency  into  inextricable  confusion.  It 
would  also  efieqt  the  jurisdiction  of  the  su- 
perior courts  in  a  variety  of  cases  which 
%rill  readily  suggest  themselves  to  every 
one  acquainted  with  the  practice  of  those 
courts.  Fortunately,  liowever,  the  section 
remains  a  dead  letter  until  the  new  courts 
have  been  established,  and  the  present 
Lord  Chancellor's  character,  for  caution 
and  foresight,  affords  a  sufficient  guarantee 
that  he  will  not  inconaideralely  assent  to 
any  proposal  for  liaslily  carrying  into  exe« 
cution  an  act  which  contains  this  remark- 
able specimen  of  reckless  legislation. 
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9  &  W  ViCT.  c,  84* 

An  Act  to  amend  the  Ix^  eoneeming  Ltinatic 
Asylums  and  the  Care  of  Pauper  Ltlnatics  in 
England.    *  [SCth  August,  1846.] 

1-  ^  4"  9  ^»^«  ^f  lil6,— f  Jii  wAaf  ca9p9^juitYie9jani 


etkeri  are  to  i$site_  orders  far  ^OMfmeafgmt^^ma- 

tie's. — Wlkereas  dout>ts  nave  .been '.iosieitsmed 
whether  under  the  provi'sibiis'  of  uk  act  o£  the 
last  session  of  parliament,  intitylod  .'''An  Act 
to  amend  the  Laws  for  the'JP^ovidon  and 
Regulation  of  Lunatic  Asylums  for  Counties 
and  Boraugha,  and  for  the  Maintrnanfe  and. 
Care  of  Pauper  Lunatics,  in  Englaod,"  it  is 
incumbent  on  Justices  of  th^  peafe,  jandj^o^hoi 
therein  specified,  to  issue  ordecs  lor  tbe^iecep- 
tion  into  a  lunatic  asylum,  or  house  lieensed  or 
hospital  registered  for  the  reception  of  lunatics, 
of  all  persons  who  shall  be  broupjit .  before 
them,  or  whom  they  shall  yiait  in  Um  manner 
prescribed  by  the  said  act»  and  of  whose  hinscy 
they  shall  be  satisfied,  or  only  of  tbose  pecsons 
of  whose  lunacy  tbey  shall  h^.  satisliei^  and' 
whom  they  shall  deem  proper  persosoa  to  be. 
confined,  according  to  the.  tenor  of  the.  order 
set  forth  in  the  form  numbered  one  in  the 
schedule  marked  (E.)  annexed  to  the  said 
act :  Be  it  declared  and  enacted  by  the  Qneeo's 
most  excellent  Majesty,  by  and  with  the  sdvioe 
and  aonsent  of  the  Loras  apiritual  and 
poral,  and  Commons,  in  this  present  pai^ 
assembled,  and  by  die  authority  of  the  i 
That  it  shall  not  be  deemed  incumbent  oa  aof 
justice  of  the  ^eace,  or  upon  any  c^gjma&a 
overseer,  or  relieving  officer,  to  sign  or  issue 
sttch  order  as  aforesaid,  in  aQ  cases  ia  viiich 
the  physician,  surgeon,  or  apothecary  whom 
he  or  tney  shsdl  have  called  to  his  or  their  is* 
sistance  shi^l .  have  signed  the  certificate  ac« 
cording  to  the  form  numbered  one  in  the  said 
schedule  (E.)  as  provided  hy  the 'said  jtft;  but 
that  every  justice,  clergyman,  overseer,  or  re* 
lieving  ofiicer  by  whom  any  eacb  order  shall 
be  signed  or  issued,  in  the  case  of  erery  soch 
person  of  whose  lunacy  he  shall  be  sa&ified, 
shall  be  bound,  before  signing  the  order,  to 
satisfy  himself  of  the  propriety  of  coafiiuiig 
such  lunatic  in  a  lunatic  asylum,  uaVess  a 
medical  Certificate  that  such  lunatic  ia  a  proper 
person  to  be  so  confined,  in  the  same  form  as 
the  medical  certificate  in  the  said  schedule  (£.) 
number  one,  shall  have  been  ai^ed  by  the 
medical  officer  of  the  union  or  parish  to  wluch 
the  lunatic  belongs,  as  well  as  by  the  said 
physician,  surgeon*  or.  apothecary,  in.  which 
case  such  two  medical  certificates  shall  be.  ser 
ceived  by  everjr  such  .justice;  clergyman*  over- 
seer, and  relieving  officer  as  coaclusire  evidence 
that  such  lunatic  is  a  proper  person  to  be  so 
confioer', 

2.  Committees  of  justices  e^jwiafed^  sf  via 
may  hererfter  he  appointed^  Jot  providing  Jaasfic 
asylums,  deemed  to  have  been  le^aUp  appomtfd 
— And  whereas  by  the  said  act  it  ia  enacted^ 
that  a  committee  of  justices  to  auperi^^e^d  or 
to  treat  and  enter  into  an  agre^zMnt:  far  the . 
erecting  or  providing  an  asvluoji  for  the  pjWMr  ■ 
lunatics  of  any  qpuiuy  or  borough  w|Mi  baa 
no  asylum  for  the  pau|>er  lunatics  Qbereoif  ahaU 

be  appointed  at  the  time  and  i^,tha«ir 

presented  by  the  said  act,.,aftei:  nuUioj 
of  ths  jntention  to  apjMnnt<auca  comi  . 
given  on  or  before  th^  general  or  quarter  u~ 
•sions  for  such  county  pr^  [bftV^^flfit  iwrt«ft«r 
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the  tWentietli  duf  of  December/ one  thousand 
eight  hundred  and  forty-five ;  but  the  objects 
of  the  act  have  not  been  in  all  c^ses  fully  at- 
tained, and  donbts  have  been  entertjiined  as  to 
the  power  of  thfe  justices  in  the  appointment  of 
such  committees,  and  as  to  the  powers  of  such 
committees  when  appointed ;  be  jt  declared  and 
enacted,  Thtrt  a  conlmlttee  as  aforesaid  may 
and  shall  be  appointed  in  e%'erY  county  and 
borough  which  has  no  asj-lum  for  the  pauper 
lunatics  thereof,  and  in  whtch  a  committee  has 
not  been  already  appointed,  or  in  which  a  com- 
mittee onCe  appointed  has  ceased  or  shall  here- 
after cease  to  exist  without  carrying  into  effect 
the  purposes  for  which  it  was  ap{)ointed,  or,  if 
appointed  for  the  purpose  only  of  treating  and 
ctitering  into  an  agreement,  has  reported  or 
shall  hereafter  report  that  it  is  not  practicable 
or  CTpedient  to  enter  into  an  agreement,  or  to 
th^t  effect ;  and  that  notwithstanding  any  com- 
mittee sdreadv  appointed  or  hereafter  to  be  ap- 
pbinted^ay^nave  been  appelated  either  for  the 
purpose  only  of  superintending  the  erecting  or 
providing  an  asylum,  or  for  the  purpose  only 
of  treating  and  entering  into  an  agreement  for 
electing  or  providing  an  asylum,  or  for  effect- 
ing the  one  or  the  otner  of  the  said  purposes, 
a*  to  the  said  committee  may  seem  best,  such 
conmiittee  shall  be  deemed  to  have  been  legally 
appointed  under  the  said  act,  and  duly  em- 
powered to  carry  into  effect  the  purpose  for 
whfcfa  it  has  been  or  may  be  so  appointed ;  and 
in  any  ease  in  which  the  occasion  for  the  ap- 
pointment of  a  committee  for  any  of  the  pur- 
poses siforesaid  now  exists  or  snaU  hereafter 
arise,  public  notice  of  the  intention  to  appoint 
the  same  shall  be  given  in  the  manner  pre- 
scribed by  the  said  act,  on  or  before  the  general 
quarter  session  of  the  peace  to  be  holden  for 
such  comity  or  borough  next  after  the  passing 
of  thn  act,  or  next  after  the  occasion  for  the 
appointment  thereof  shall  have  arisen,  as  the 
case  may  be :  Provided  nevertheless,  that  notice 
at  any  subsequent  general  quarter  session  of 
the  peace  for  such  county  or  borough  of  the 
intention  to  appoint  any  such  committee,  and 
the  appointment  of  a  committee  in  pursuance 
thereof,  shall  be  valid. 

3.  Pomeri  of  cotmnitteei  mavbe  enlarged  5y 
jttffttfev.— And  be  it  enacted.  That  when  any 
committee  hath  been  or  shall  hereafter  be  ap- 
pointed  for  one  of  the  aforesaid  purposes  only, 
it  shall  be  lawftd  for  the  justices,  if  they  shall 
think  fit,  at  any  general  quarter  session  of  the 
psace  aSier  the  like  public  notice  as  is  required 
in  the  case  of  the  first  appointment  of  the  com- 
mittee, to  enlarge  the  powers  of  the  committee, 
so  as  to  authorize  the  committee  to  effect  the 
one  or  the  other  of  such  purposes,  as  to  the 
said  committee  may  seem  best,  and,  if  neces- 
sary, under  the  provisions  of  the  said  act,  to 
appoint  additional  members  of  the  said  com< 


poinied  for  any  county,  ^c,  the  committee  ap- 
pointed for  providing  an  asylum  shall  act  as 
mv^b.'-^And  oe  it  etiacted.  That  until  a  com- 
mince  of  visitors^balU'  under  the  provisions  of 
iks  said  wt  or  of  thia  aet^  be  appointed  on  be- 
half of  any  county  or  botougb,  counties  or 
boroughs,  the  committee  appointed  or  hereafter 
to  be  appointed^  either  for  superintending  the 
erecting  or  providing,  or  for'  treating  and  en- 
tering into  an  agreemeat  for  erecting  or  pro-] 
vidingan  asylum,  or  for  eil^lng  the  one  or* 
the  other  of  ttkom  purposes,  as  tothe  said  com*- 
mitlee  may  teem  best,  shall  have,  on  bsbalf  of - 
the  coon^  or  borough  by  which  such  com- 
mittee shall  have  Men  appointed,  aU  the 
powers,  as  well  of  contracting  with  the  pro- 
prietors of  any  house  licensed  tor  the  reception 
of  Innatics,  as  otherwise,  of  a  committee  of 
risitxM  appdinted  'under  the  said  act,  sate- 
that  a  eoTtasAtXet  lor  tH«  pnrpoae  only  of  treat-- 
infr^odentflriog  into  an  Agreement  as  afore- 
said shall  luH  have,  power  to  take  measures  to-  - 
wards  erecting  or  providing  a  lunatic  asylum 
for  the  sole  use  of  the  counter  or  borough  for 
which  it  shall  have  been  appointed; 

5.  Committee  of  visitorr  to  'be  appoifOed  by 
jnsHces  and  wubseribers  to  ftifitff le  asylums, — 
And  be  it-  enicUd,  Hut  wheoever  any  agree- 
ment shall  have  been  entered  into,  signed,  and 
reported,  as. in.  the  sud  act  is  mentioned,  the 
justices  of  every  county  to  which  such  agree- 
ment shall  relate,  assembled  at  the  general  or 
quarter  sessions  to  which  such  report  shall  be 
made,  tfhd  tiie'  justices  of  evciy  borough  to 
whieh  mAi  agreement  ahCLll  teUue,  shall,  at  a 
specisl  meeting  to  bo  held,  within  twenty  days 
after  a«eh  aKreemeni  shall  have  been  reported 
as  aforesaid,  and  the  subscribers  of  everv 
lunatic  asylum  to  which  such  agreement  shall 
relatiB,  or  the  majority  of  such  subscribers, 
present  at  a  tiieetin|^  to  be  holden  within 
twenty-ei^t  days  after  the  signing  of  such 
amement,  and  of  whieh  notice  shall  have  been 
given  by  puiUie  advertisement  in  some  news* 
paper  citenlated  within  the  place  in  which  such 
lunatic  asylom  shall  be  situated,  .shall  appoint 
a  committee  of  visitors,  in  the  same  manner 
and  under  the  regulations  and  with  the  powers 
mentioned  in  the  said  act  in  resoect  of  a  com- 
mittee of  visitors  appointed  for  the  like  purpose 
at  tlie  timea  mentioned  in  the  said  act,  and  all 
the  proviawna  in  the  said  act  rabting  to  com* 
mittees  of  visitora  shall  apply  to  the  said  com* 
mittee,  as  far  as  the  same  may  be  applicable. 

6.  Further  provision  for  the  temporary  care 
if  pauper  lunatics.  —  And  whereas  certam 
powers  are  given  by  the  said  act  to  every  com- 
mittee of  visitdrs  to  contract  for  certain  pur- 
poses, for  a  limited  time  and  under  certain  re- 
strictions, with  the  proprietors  of  any  houae 
licensed  for  the  reception  of  lunatics :  And 
whereas  it  ia  expedient  to  enable  further  pro« 


mittee ;    and  every  such  committee  shall  be  vision  to  be  made  for  the  temporary  care  of 


deemed  to  have  been  legally  appointed  under 
the  said  act,  and  duly  authorised  to  carry  into 
effect  the  one  or  the  other  of  the  said  purposes, 
as  to  the  said  committee  may  seem  best. 

4.  UniU  committees  of  visitors  shatt  be  op- 


Dyet  lunatics ;  be  it  enacted,  'that  it  shaU  bo 
i]d  for  anv  committee  of  visitors  to  make 
provision,  eitner  in  manner  mentioned  in  the 
said  act  or  otherwise,  for  the  temporary  care  of 
lunatics,  Buhject  to  the  approvu,  restrictkme 
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limiUtioiit  and  proYis^eamentiooed  in  tbe  said 
act  with  reapect  to  auch  contracta  aa  aforeaaidy 
in  aa  far  aa  auch  limitatioiia  and  reatrictiona 
and  proviaoea  are  applicable  to*  any  ptoviaion 
other  than  a  contract  with  the  proprietor  of  a 
liouae  hcenied  aa  aforesaid^  ana  the  expenaes 
of  making  auch  proviaion  ahall  be  paid  out  of 
the  aame  monies  or  fiinda  and  in  the  aame 
manner  aa  la  provided  in  the  said  act  in  the  case 
of  contracta  with  such  proprietora  aa  aforesaid; 
and  it  shall  be  lawful  for  the  guardians  and 
overseers  of  any  union  or  parish^  with  the  con- 
sent of  the  Poor  Law  Commisaioners  for  Eog* 
land  and  Wales,  to  contract  with  any  auch 
committee  of  visitors  for  the  use  and  occupa- 
tion of  all  or  any  part  of  a  workhouse  as  a  teoi* 
]X>rary  asylum  for  pauper  lunatics ;  and  during 
auch  temporary  occupation  such  workhouse,  or 
the  part  of  it  ao  occupied,  «hall  be  aubieat  to 
the  same  law  aa  a  workhouse  taken  for  the  re- 
ception of  pauper  chronic  lunatics  under  the 
provisions  of  the  said  act. 

7.  Separate  oowmUtleestobe  appoitUedfor  enery 
mch  asylum.'-'Juetices  tnay  appoint  the  same 
committeefor  two  aayiftmf.— And  whereas  by  the 
aaid  act  provision  is  m^de  that  in  certain  cases 
therein  specified  more  than  one  aaylum  shall  be 
elected  or  provided  in  a  county  or  oorough,  and 
it  hath  been  doubted  whether  a  separate  com-^ 
mittee  of  justices  should  be  appointed  in  refer- 
enoe  to  every  such  asylum ;  be  it  declared  and 
enaoted,  That  the  true  intent  and  meaning  of 
the  said  act  ia,  that  a  separate  committee  of 
juaticea  be  appointed  in  every  auch  coun^  or^ 
borough  for  every  auch  aaylam,  each  of  which 
cmmittees  shall  have  all  the  powers  and  be 
aubject  to  all  the  provisions  of  the  said  act  with 
regard  to  the  aaylum  for  which  it  is  appointed, 
aa  if  it  were  the  only  asylum  for  that  county  or 
borough :  Provided  always,  that  it  shall  be 
lawful  for  the  iustices  oi  the  county  or  borough, 
if  they  shall  think  fit,  with  the  approval  of  one 
of  her  Majeaty's  principal  Secretaries  of  State, 
to  appoint  the  same  committee  for  two  or  more 
auch  aayluma. 

S.  For  reoocerimg  money  under  orders  made 
by  justices  under  prooisions  of  9  O.  4,  c.  40. 
—  And  be  it  enacted.  That  all  the  powers 
and  remediea  given  by  the  said  act  of  tne  last 
aeaaion  of  parliament,  and  the  proviaiona  there- 
in contained  for  recovering  money  ordered  by 
juatieea  of  the  peaee,  under  the  proviaiona  of 
the  same  act,  to  be  paid  by  the  overseers  of 
any  parish,  shall  extend  to  the  recoveir  of  any 
money  which  may  have  been  orderea  by  any 
justices  of  the  peace  under  the  provtsiona  of  an 
act  passed  in  the  ninth  year  of  the  reign  of  hia 
late  Majesty  King  Geoi^  the  Fourth,  intituled 
"An  Act  to  amend  the  Laws  for  tiie  Erection 
and  Regulation  of  County  Lunatic  Aayhuns, 
and  more  eflfeotually  to  provide  for  the  Care 
and  Maintenance  of  Pauper  and  Criminal  Lu^ 
nitica,  in  England,"  to  be  paid  by  the  over- 
aeera  of  any  parish,  and.  which  at  the  time  of 
the  passing  of  diis  act  may  be  due,  or  mav 
thereafter  become  doe  by  virtue  of  any  such 
order. 

9»  Extending  pomsrs  of  horrowiny  money  »-^ 


And  be  it  enacted.  That  Ae  powen  mna  by 
the  said  act  to  the  juaticea  of  every  aoc^  coualj 
and  to  the  council  of  every  such  bonnigh  to 
borrow  money  toward  defraying  the  ei^ienaen 
of  carrying  into  effect  the  purpoaea  of  the  aaid 
act,  or  of  any  act  tberebjr  repealed*  whenever  it 
should  appeu*,  aa  therein  provided,  that  such 
expenses  would  exceed  the  several  anna  of 
5,0002,  or  2,000/.  in  the  several  caaen  thernn 
specified,  shall  be  extended  to  all  cnaas  ia 
which  it  shall  appear  to  the  aaid  juaticea  or 
council  reapectively  exnedient  to  borrow  Dooej 
toward  defraying  sucn  expenses,  whether  or 
not  it  shall  appear  that  ancn  expenana  will  ex* 
ceed  the  aum  of  5,000/.  or  2,000/.,  aa  the  cane 
may  be  i  and  such  money  may  be  raised  ia 
any  aum  or  sums  at  any  rate  of  interest  not  ex- 
ceeding the  yearly  rate  of  5/.  in  the  lOO/L 

10.  Construction  of  TWrns.  — And  be  it 
enacted.  That  the  words  "  furmsbing  and  com^ 
Dieting''  the  a^lum,  in  the  aaid  act,  ahall  be 
odd  to  include  the  purchase  of  clothing  antf- 
cient  for  opening  the  aaid  aaylum  for  the  re* 
ception  of  patients. 

1 1.  Act  to  be  construed  wiik  8  4*  9  P«ct.  c 
126.-^And  be  it  enacted.  That  this  act  shnil  be 
construed  with  and  as  part  of  the  aaid  act  of 
the  last  aeasion  of  parliament. 

12.  Act  wMy  be  amended^  ^-e.— And  be  it 
enacted.  That  this  act  may  bo  amended  or  jre> 
pealed  by  any  act  to  be  passed  in  tUia  i 
of  parliament. 
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0RDSR8  IN  COUNCIL,  —  TBKATY 
8AXONT, 

At  the  Court  at  Windaor,  the  26th  dsf  oC 
September,  1846; 

Present<-The  Queen's  moat  exc^sni  Mnr 
jesty  in  council. 

Whereas  a  treaty  has.  been  oonclnded  b^ 
tween  her  Majesty  and  his  Majeaty  the  King  of 
Saxony,  whereby  due  protection  naa  bean  ae* 
cured  within  the  Saxon  dominiona  for  the  aa- 
thora  of  books,  dramatic  worka,  or  mosacal 
compositions,  and  the  inventors,  deaignerai,  or 
engnivers  of  printa,  and  arlides  of  aeulpture, 
and  tbe  authors,  inventors,  and  deaignana^  or 
engrainere  of  any  other  work*  whataoevwr  of 
literature  and  the  fine  arts,  in  which  the  Jmam 
of  Great  Britain  and  Saxony  do  now  or  may 
hersafter  giwe  their  respective  auluecla  the  po» 
viiege  of  oopyright,  and  Cor  the  lawlttl-icpvb* 
sentativea  or  aasigaa  of  such  anthora,  iaiantnrs^ 
deaignere,  or  engravers,  with  aagwd  to  any 
such  works  first  pnbliaked  within  tha  domit^ 
nions  of  her  Mi^esty. 

Now,  therefore,  her  Majesty, hyand-wilhcbn 
advice  and  coneent  of  her  pnwy  coHnsil^  and  by 
virtue  of  the  antboiily  commiftad  to  \m  by  an 
aet  paaaed  in  the  aaaaiott  of  pariiament  held  vtk 
the  rth  and  8th  yeara  of  her  reiffB,  aatiUod 
"An  Act  to  asMAd  AeLawrsMa|9toIjitaa» 
national  Copyright,"  dolh  «rdM>  aad&iaheTOhy 
ordered,  that  from  and  affear  tha^dny  of  iheAato 
hereof^  tha  authors^,  invenlon^ 


International  Copyright, — Delays  in  Payment  of  Levy  <m  Execution, 
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gravers,  and  makers  of  any  of  tlie  fbllomng 
works — that  is  to  say,  books,  prints,  articles  of 
sculpture,  dramatic  works,  musical  composi- 
tions, and  any  other  works  of  literature  ana  the 
fine  art*,  in-wliich  the  laws  of  Great  Brit«n  give 
to  British  subjects,  the  privilege  of  copyright, 
and  the  executors,  administrators,  and  assigns 
of  such  authors,  inventors,  designers,  engravers, 
and  makers,  respcctivelv,  shall,  as  respeets  works 
first  pabltshed 'Within  tne  dominions  of  Saxony, 
after  the  lat  day  of  September,  1846,  have  the 
privilege  of  copvright  therein  for  a  period  equal 
to  the  term  of  copyright  which  authors,  in- 
ventors,  designers,  engravers,  and  makers  of 
the  like  works,  respectively,  first  published  in 
the  United  Kingdom  are  by  law  endtled  to ; 
providrd  such  books,  dramatic  pieces,  musical 
compositions,  prints,  articles  of  sculpture,  or 
other  works  of  art,  have  been  registered,  and 
copies  thereof  have  been  delirered  according 
to  the  reauirements  of  the  said  recited  act, 
within  twelve  months  after  the  first  pubUcation 
thereof,  in.  any  part  of  the  Saxon  dominions. 

And  it  is  hereby  further  ordered,  that  die 
authors  of  dramatic  pieces  and  muMcal  com- 
positions which  shall,  alter  the  1st  day  of  Sep* 
temlier,  1846,  have  been  or  be  first  publicly  re- 
presented or  performed  within  the  dominons 
of  Saxony,  shall  have  the  sole  liberty  of  rejnre- 
sentiuf^  or  performing  in  any  part  of  the  British 
dominions  such   dramatic  pieces  or  musical 
compositions,  during  a  period  equal  to  the 
period  during  which  authors  of  dramatic  pieces 
and  musical  compositions  first  publicly  repre- 
sented or  performed  in  the  United  Klngaom 
are  entitled  by  law  to  the  sole  liberty  of  repre. 
seating  or  penorming.the  same ;  provided  such 
dramatic  pieces  or  musical  compositions  have 
heeu  registered,  and  copies  thereof  have  been 
delivered  according  to  the  requirements  of  the 
aaid  reeiied  act,  within  1 2  calendar  months  after 
the  dme  of  their  being  first  represented  or  per*> 
formed  in  any  part  of  the  Saxon  dominions. 
Wm.  L.  Bath  vbtiv 

At  the  Court  at  Windsor,  the  a6th  day  of 
September,  1846; 

Present— The  Queen's  most  excellent  Ma> 
jesu*  in  council. 

Whereas  by  an  act  passed  in  the  session  of 
paifiament  held  in  the  9th  and  lOtb  years  of 
the  reign  of  her  present  Majesty,  intituled  "An 
Act  to  amend  an  Act  of  the  7th  and  8th  years 
of  her  present  Majesty  for  reducing  under 
certain  circumetances,  tne  duties  payable  upon 
books  and  engravings,"  it  is  enacted,  that 
whenever  her  Majesty  has,  by  virtue  of  any 
authoritv  vested  in  her  for  that  purpose,  de- 
clared tnat  the  authors,  inventors,  designers, 
engravers,  or  makers  of  any  books,  prints,  or 
other  works  of  art,  first  publishea  in  any 
foreign  country  or  countries,  shall  hove  the 
privufege  of  copyright  therein,  it  shall  be  lawful 
for  her  Majesty,  if  she  think  fit,  from  time  to 
time,  by  any  order  in  council,  to  declare,  that 
from  and  after  a  day  to  be  named  in  snch 
order,  in  lieu  of  the  duties  of  customs  from 


time  to  time  payable  on  the  importation  into 
the  United  Kingdom  of  books,  prints,  and' 
drawings,  there  shall  be  payable  onlv  such 
duties  of  customs  as  are  mentioned  in  the  sssd 
act. 

And  whereas  her  Majesty  hath  this  day,  bf 
virtue  of  the  authority  vested  in  her  for  that 
purpose,  declared  that  the  authors,  inventors, 
designers,  engravers,  and  makers  of  books, 
prints,  and  certain  other  works  of  art,  first 

C*  lished  within  the  dominion  of  Saxony,  shdl 
e  the  privilege  of  copyright  therein. 

Now,  therefore,  her  Majesty,  by  and  with  ttw 
advice  and  consent  of  her  Privy  CJouncil,  and 
in  virtue  of  the  authority  committed  to  her  by 
the  said  recited  act,  doth  order,  and  it  is  hveby 
ordered,  that  from  and  after  the  Ist  day  of  Oc- 
tober, 1846,  in  lieu  of  the  duties  of  customr 
now  payable  upon  books,  prints,  and  drawingv, 
published  at  any  place  within  the  dominions 
of  Sasony,  there  shall  be  payable  only  the 
duties  of  customs  following  (that  is  to  say)— 

On  books  originaDy  produced  in  the  United 
Kingdom,  and  republished  at  any  place  witUn 
the  dominions  of  Saxony,  a  duty  of  22.  lOf. 
per  cwt. 

On  books  published  or  republished  at  any 

eice  within  the  dominions  of  Saxonv,  and  ni* 
ing  books  originally  produced  in  tne  United 
Kingdom,  a  duty  of  15#.  per  cwt. 

On  prints  and  drawings,  plain  or  coloured, 
published  at  any  place  within  the  dominions 
of  Saxony, 

Single,  each i«* 

Bound  or  sewn,  the  dosen    .    .lid. 

W.  L.  Bathukbt. 


DELAYS  IN  PAYMENT  OF  LEVY  ON 
BXECUnON. 

To  the  Editor  qf  the  Legal  Ohservef. 

Sib, — Having  occasion  to  sue  on  a  biU  of 
exchange,  the^fendant  gave  a  judge's  order 
for  payment  of  debt  and  costs,  on  the  l6tbr 
July/last.  When  that  time  arrived,  at  the  so- 
licitation of  his  attamey,  I  refrained  from  enter-» 
ing  lip  judgment  immediately ;  but^n  the  26th 
August,  in  consequence  of  peremptorv  direc«> 
tions  from  my  client,  I  signed  the  judgment, 
and  issued  a  ca.  $a.  It  turned  out  that  the 
defendant  was  then  in  cuatodj  at  another  suit. 
The  officer  to  whom  the  ehenff  gave  my  writ, 
returned,  that  he  had  arrested  the  defendant, 
and  had  him  in  custody.  About  10  days  after- 
wards the  debt  and  costs  were  naid.  ITiis  I 
learned  from  my  clerk,  who  met  the  defendant, 
and  from  him  received  the  information.  I  ap- 
plied to  the  officer  who  was  entrusted  with  my 
execution,  and  he  referred  me  to  the  officer 
who  made  the  first  arrest.  It  appears  to  be 
the  custom  to  sllow  such  officer  to  receive  the 
debt  and  costs  in  all  the  actions. .  On  going  to. 
his  place  of  business,  las  derk  or  assistant 
mad^  some  excuse  for  non-payment  before,  and^ 
said  his  principal  was  not  in  the  way.  On  ap-* 
plying  a  second  time,  he  said  his  employer  was 


ha 
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tfone  kito  tlia  city,  and  would  no  doubt  call.  A 
Surd  visit  brou|(ht  the  same  reply.  Tired  with 
conduct  like  this, — the  object  of  which  was  too 
<dcmr> — I  took  out  a  judge's  order  for  the  re- 
Ijarn  of  the  writ,  lliie  return  was,  (I  omit  the 
aames  of  the  plaintiff  and  defendant,  and  of  the 
sheriff,  but  you  are  perfectly  welcome  to  them, 
»nd  to  my  own  too,  if  they  be  of  any  service :) 
''By  virtae  of  the  writ  I  took  the  wiUiin  named 
and  him  safely  kept  until  the  within 
named  discharged  me  from  further 

keeping  of  him,  whereupon  I  permitted  him  to 
KO  at  large,  therefore,  I  cannot  have  his  body 
before  the  Queen  at  Westminster,  as  I  am  with- 
in commanded.     The  answer  of 
•heriff."    The  money  is  yet  unpaid. 

It  may  be  said,  whv  did  I  not  apply  directly 
to  the  sheriff?  I  will  just  add,  that  the  solici- 
tor concerned  in  the  action,  on  account  of 
which  the  fir&t  capture  was  made,  wrote  a  full 
statement  to  that  functionary,  and  did  not  even 
f^t  a  reply. 

Of  course,  many  remarks  could  be  made. 
I  content  myself  with  saying,  that  the  delay 
lias  injured  my  client,  who  has  been  obliged 
to  renew  some  bills  at  a  heavy  discount,  and 
with  asking  how  long  such  a  state  of  things  is 
to  continue?  I  suppose  the  money  will  be 
forthcoming  time  enough  to  prevent  the  sheriff 
being  subjected  to  costs. 

Your  work  is  so  strenuous  in  its  efforts  to 
^ect^oper  reforms,  that  I  make  no  apology 
/or  bringing  this  matter  before  you. 

A  SUBSCRIBXR  FROM  THE  COMMINCR* 
MBNT  OF  YOUR  JoURNAL. 

OPERATION  OF  THE  POOR  REMOVAL 
ACT. 


Wb  printed  the  Poor  Removal  Act,  9  &  10 
Vict.  c.  66,  in  our  Number  for  26th  Sept.* 
The  Poor  Law  Commissioners  recently  issued 
a  circular  to  the  Board  of  Guardians,  from 
which  it  will  be  useful  to  make  the  following 
extracts,  showing  the  views  of  the  commis- 


hoBse  duly  UeeofttJ,  or  hpMpital  regui^ffadzfai 
the  reception  of  lunatics ; 

Or  as  a  patient  in  an  hospital ; 

Or  daring  wUch  any  such  pasaon  aihaU  re- 
ceive relief  from  any  parish ; 

Or  shdl  be  wholly  or  in  part  xnaintaniiwl  by 
any  rate  or  subscription  raised  in  a  parish  la 
wUch  such  person  does  not  reade,  notlmaga 
froiM^/cfe  charitable  gift.  ^ 

There  is  a  proviso  to  prevent  the  mpplicatiaB 
of  the  act  to  the  removal  of  Innatics;  and 
another  to  prevent  the  separatioDy  in  cases  cl 
removal,  of  husband  and  parent  firom  a  viis 
and  children. 

In  reference  to  this  clause^  it  is  incnmbeflt 
on  the  guardians  to  observe,  that  the  admi- 
nistration <^  relief  to  paupers,  whether  resident 
or  non-residenV  can  have  no  important  effect 
upon  their  removal  hereafter,  inasmuch  as  tlie 
time  during  which  relief  is  so  giren  is  excluded 
in  the  computation  of  time. 

By  the  operation  of  this  statntey  many  per- 
sons now  receiving  non-resident  relief,  or  who  - 
might  hereafter  receive  non-resident  relief,  will 
become  irremovable  in  the  place  in  which  they 
reside.  Non-resident  relief  is  given  becanse 
the  pauper,  on  becoming  charyreable  to  the 
place  where  he  resides,  might  be  removed  to  (he 
place  of  his  setUement. 

In  every  case,  therefore,  in  which  a  pnqwr 
becomes  irremovable  under  this   «t«tnte,  nA 
reason  for  ecm^uing  or  for  ffranting  aach 
non-resident  relief  wSl  exist.    Ine  obligation 
to  relieve  rests  upon  the  place  where  the  paaper 
lives ;  and,  as  he  cannot  be  removed  from  that 
place,  the  ground  in  respect  of  which  non* 
resident  relief  was  originally  given,  or  might 
have  been  granted,  will  wholly  fail.     On  we 
other  hand,  paupers  who  have  not  redded  io  a 
place  long  enough  to  become  irremovable  wiD 
remain  liable  to  removd  as  before,  and  i^  wzlf 
be  necf^ssary  that  the  guardians  should  prescTre 
the  evidence  of  all  payments  made  on  aceoirot 
of  anv  other  parish  or  union ;   such  evidence 
may  be  required  hereafter  to  prevent  the  time 
during  which  relief  was  leedved  from  hAig 
reckoned  in  the  time  necessary  to  mke  the 
person  irremovable. 
The  second  clhuse  prevents  the  remmA  al 


fiioners  in  carrying  the  act  into  effect :—    .  

The  first  four  clauses  prohibit  the  removal  I  every  widow  resident  with  her  hntband  at  the 
of  paupers  from  the  place  of  their  residence  time  of  his  death  for  12  calendar  raontfaa  dim 


Vfxitr  certain  circumstances. 

The  first  clause  prevents  the  removal  of  any 
person  from  the  parish  in  which  such  person 
has  resided  for  the  space  of  five  years  next  be- 
fore'the  application  for  the  warrant  of  removal. 

But  in  the  computation  of  this  period  of  &ve 
years,  it  is  provided  that  certain  periods  shall 
be  for  all  purposes  excluded.  These  periods 
are  as  follow:— 

The  time  durinp^  which  such  person  shall  be 
a  prisoner  in  a  pnson ; 

Shall  be  serving  her  Miyesty  as  a  soldier, 
manne,  or  sailor ;  or  reside  as  an  in-pensioner 
in  Greenwich  or  Chelsea  Hospitals; 

Or  shall  be  confined  in  a  limatic  asylum,  or 

•  See  p.  605,  ante. 


his  decease,  provided  she  continues  so  long  a 
widow.  In  this  case,  upon  the  same  grounds 
as  those  above  stated,  the  charge  of  the  main- 
tenance of  t^e  widow  will  be  exchmvelyim-'' 
posed  for  a  year  upon  tbe  place  where  eht  re- 
sided at  the  time  of  the  husband^s  death.  Con- 
sequently, so  long  as  she  is  in  the  same  place, 
the  place  of  her  settlement,  if  different  from  the 

Elace  of  her  residence,  will,  during  that  period 
e  relieved  from  the  charge.  The  provision, 
therefore,  has  an  important  bearing  upon  the 
relief  of  non-resident  poor.  ^.     . . 

The  third  clause  prevents  the  remo^  of 
children,  step-children,  and  ill^&nate  ddl- 
dren  from  the  parish  in  which, they  are  resiiluig 
with  th^ir  parfuts  or  reputed  fathenu  in  every 
case  where  the  parent  or  reputed  GuQff  eanaat 
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tertored.  TfaistMiMe  win,  {MtaibaU^,  not 
much  aflfeet  the  guardbliiiiii  fegud  to  the  exe- 
cation  of  their  duties. ' 

13y  ite  fbortli  clrafe  the  poif^  Of  rmcrthig 
paupert,  in  cases  where' relief  ismade  necessary 
by  si^ai«iaefr  aeddent,  is  taken  Away,  tinless 
the  justices  gtantingr  the  war^nt  stAte  in  such 
witf^Mit^ai^t  they  are  satisBed  that  the  sickness 
or  accident  will  produce  permanent  lability. 

The  ttllj^ctbf  this  clause  is  to  present  re- 
morak  in  cases  of  temporary  feiick&esa  or  acci- 
dent. It  win  materially  interfere,  therefore, 
twA  Hhi  gfrantinigf  of  suspended  ordere  of  re- 
moval^ and  will  consequently  remove  the  in- 
dncement  fbr'the  allowance  of  non-resident 
refief  in  many  such  cases  as  those  winch  hare 
heretoFdre  occurred.  The  paupers  will  have' to 
be  maintained  by  the  parish  #here  they  are 
aide.  I 

.  V.7      LEGAL  OBITUARY., 

^epU  25.— James  Cheveley,  Esq.,  aged  42, 
solicitor,  of  14,  Frederick  Street,  Gray's  Inn 
Road. 

..  Oc|.6-r-At  Ostend,  James  Duthie,  late  of 
tfie  Adelphi,  Solicitor. 

Ob#.  X.— A«ed  60,  John  Pimlott,  for  many 
years  Deputy  Receiver-General  and  Comp- 
tn^r  of  the  Seals  of  the  Court  of  Queen's 
Bench  and  Common  Pleas. 

Oct.  8.— Henry  Farrar,  of  Princes  Risbo- 
roiigh,  formerly  of  Lincoln's  Inn,  Banister*  at- 
Law,  csMed  to  the  Bar  8th  Feb.  IMl. 

Oct.  10.— Francis 'Whitmar8h,jun.,  of  Gray*8 
Iiin,  Barristcr-at-Law,  eldest  son  of  Francis 
Whitmarsh,  Esq.,  Q.  C.  Mr.  Whitmarshjun., 
was  called  to  the  Bar  on  the  9th  May,  1832,  by 
the  Hon.  Society  of  Gray's  Inn. 
.  Oct.  11.— William  Bond,  Esq^  one  of  the 
Magistiates  of  the  Westminster  Police  Court, 
anoKecorder  of  Pool  and  Wareham. 

Oef.  14.— Francis  Valentine  Lee,  aged  42, 
Bairiatsr^t-Law,  of  the  Oxford  Circuit,  called 
to  the  Bar  6th  Feb.  1829,  by  the  HoiL  Society 
of  LaiKQln's  Inn. 

Oaf,  20.^Charle8  Maikham,  solicitor.  Clerk 
of  tW  Peace  of  the  County  of  Noithampton, 

Oct,  23.— John  Bellamy,  Clerk  of  Assise  on 
the  Oxford  Circuit,  aged  81. 


LOCAL  AND  PERSONAL  ACTS, 

&  &  10  Victoria.  '   ,       ' 

DBciiVRBD. PUBLIC,  AND  TO  BK  iuDIClALLY 
^  NOTICED.  .  * 

r^. :      -r^  (Concluded  from  p.  606.) 
.  315,  An  Act  for  making  Railways  flrptn  B&'- 
ihinfinam  to  Wolverhampton  and  Dudley,  to 
be  Sned'^l^e  Birmingham,  Wolverhampton, 

afid  Dudl^  Railway."'    _  '     .^  .     '     '      _^ 

%it.  An  Act  for  tnaWnfe^a  Railway  fronf 

^Wa^W  theCbutoty  bf-a«4«ferdto  tha'Mfd- 


land  Kailwayv  at  Wi^mor  Fofge  fai  Tatenhilli 
to  he  called  «T1i*  Twnt  Vslley,  Midlands,  and. 
Grand  Junction  Railway.'' 

Biy.  An  Act  for  malong  a  Railway  from  the' 
Line  of  the  Perth  and  Inverness  Railway  tj- 
Aberfddy,  to  be  called  "The  Strathtaf  iiid 
Breadalbtoe  Railway.'*  ^ 

318.  An  Act  td  eUahle  the  Londonderry  and 
Bnnisknien  R^way  Company  to  alter  and  ox- 
tend  the  One  of  such  RailwaT,  to  make  a 
Branch  therefrom  to  the  Town  of  Omagh,  and^ 
to  amend  the  Act  reUting  thereto. 

319.  An  Act  for  makiiMr  a  Rwlway  from  the 
proposed  She£Seld  and  Uncohishhe  Junctiotf" 
Railway  to  the  City  of  Lincoln. 

320.  An  Act  to  enable  the  Whitehaven  an* 
Fumess  Junction  Railway  Company  to  mrte  a 
Railway  in  deviation  from  their  Line  of  Rad- 
I  way,  and  to  construct  an  Extension  thereof  to- 
a  Point  of  Junction  with  the  Whitehaven  ^ 
Junction  Railway.  ^  .^         _ 

321.  An  Act  for  making  a  Railway  from'^ 
Armagh  to  Portmsh,  with  Branches  to  Ran- 
dalstown  and  Ballymoney. 

322.  An  Act  for  makinj?  a  Railway  from  th*- 
Chester  and  Crewe  Branch  of  the  Grand  Junc- 
tion Railway  at  Calveley  to  Wolverhampton ; 
and  for  other  Purposes  connected  therewith. 

"»S23.  An  Act  for  riiaking  a  Railway  from 
Shrewsbury  to  Stafford,  with  a  Branch  ta 
Stone;  and  for  other  Purposes. 

324.  An  Act  for  making  a  Railway  front 
Newton  in  the  County  of  Montgomery  to  Crewe 
in  the  County  of  Chester,  with  Branches ;  ancT 
for  other  Purposes  connected  therewith. 

325.  An  Act  for  making  a  Railway  from- 
Shrewsbury  to  Hereford,  to  be  called  "  The 
Shrewsbury  and  Hereford  Railway." 

326.  An  Act  to  consolidate  the  Bristol  and 
Gloucester  and  Birmingham  and  Gloucester 
RaUway  Companies  with  the  Midland  Railway- 

327.  An  Act  to  alter  and  amend  the  North^ 
Wales  Railway  Act,  1845.      .      „  .,  .   

328.  An  Act  for  makingTa  Railway  ftw 
Birmingham  to  Wolverhampton,  .aj»d  to  tho 
Grand^unction  RaUway  in  the  Parish  of  Bush- 
bury,  with  a  Branch  to  Dudley. 

329.  An  Act  to  effectuate  the  Sale  of  the 
Glasffow,  Gamkirk,  and  Coatbridge  Railway 
Company  of  the  said  Railway  to  the  Caledoman 
Railway  Company;  and  for  other  Purposes 
therewith  connected.  .,     o  i     r  •vw 

330.  An  Act  for  authorizing  the  Sale  of  the: 
Pontop  and  South  Shields  Railway  to  the  New- 
castle  and  Darlington  Junction  Railway  Com- 

^^331.  An  Act  to  empower  the  London  and 
Birmingham  Raihvay   Company  to   make  a 
Branch  Railway,  from  the  London  and  Bir- 
mingham Railway  near  Coventrv  to  the  Trent. 
VaUey  Railway  in  the  Parish  of  Nuneaton. 

332.  An  Act  for  making  a  Railway  from  the- 
Edinburgh  and  Glasgow  RjdlM^y  to  »?*5^^^ 
with  Branches,  to  be  called  -  The  Edinbmrgh. 

and  Bafthgatc  Railw«ir-*'         ^         _       ^^ 

333.  An  Act  to  efiablethe  Surrey  Iron  RalU 
way  Company  to  Bettthe  Lands',  Houses,  andk 

B   B  5 


ilwIwiiLfti 


JatKu 


I|l9  {fKiiM^iblfi  CaBmranicaiioa  ifom  .tlie  Bock 
of  the'  Company  to  the  Eiver  .Tluiiiie8.at'Wai»-> 
i9oiih4D'tbe  Ooua^  qI  Suxr^/and.  to  iinolre 
iW  ^4  Company. 

.  3d4,  Ab  Act  .to  enable  the  Qlaigow,  Gwn^ 
larky  and  Coatbridge  Itsdlwi^y  Company  to  ^exr 
tiad  Uie  Tennmiia  o^their  Kulway  in  Glaat  » 

.  036*  AnAct  focmaki^g  a  Bailway  and  other  Lptoirflig^lha  t«aid  JBoad* 
W^iks  froin  Bhrmaoth  to  f  aUnoiUh  and  >  other  jjaeeiit^or- near  >thei«to. 


MXU  An  <Aet  toxe^  «n  Aflft  of *4»iBftf- 
moad  Year  of  the .  fieinn  of  Kiw  Qcoigd  :ite 
Third,  for  lighting  and  watehiwg  -Ah  Aatti 
leading  item  NfmioffCan  Biitu  4o  .^le  Jiii'e 
Head  iM  4he  Wnndewocth  &aa4  < 
Bkecn  <:onmHinir«ting  thewwrilh,  iazi 
iraaphaw»  and  .Batlenca  in  %m^9f,% « 
onaking  other  proeniiMW  for  iightiBi^;] 
"  ~     •        '  other  •*■ 


L 


Places  in  the  County  of  ComwalJt  itohe  nailed 
'*  The  Cornwall  JUilwajr-" 

.A3/&*  An  Act  for. making  a. Bailnsay  froai'the 
Fanah  of  Kesnmi  in  the  Coaa^  of  ComwaU 
to  Penzance  in  the  eame  County  with^Branohe^, 
In  be^called  "^  The  Weat  Conurali  Raikroy/' 

^837*  A|i  Act  for  ttakiqg  «  .Railway  iram 
Birmingham  to  ioin  ^e  Liaea  of  .the  .pn^poaed 
Oviwd^nd JBngby  and  Oxford,  Worceater,  and 
Wolverhampton ;  Railways,  and  to  Jbe  flatted 
"  The  Birmingham  and  OzfocdJiunctaoaiRail- 
»ny: 

32(8.  An  .Act  .for  making  a  Railwnv  into 
Birmingham  in  exten«on  of  the  propoeea  iBir- 
minghamtnnd'QKford  Junction  llailway*. 

a39.  An  Act. to  authoiice  the  Puichaae  of  the 
Graveiaid  and  Roeheiter  Railway  and  £:an#l 
by.  the  South*eaatem  Railway  Company. 

d40.  An  Act  /or  midung  a  Railway  ivom 
the  Birmingham  and  61oi»eater  Ra^way  at 
King's  Norton  in  the  Counfy  ^f  WouMater  to 
Hales  Owen  in  the  same  Connty. 

341.  An  Act  for  making  a  Railway  from  the 
South  Wales  Railway  at  or  near  to  the  Town  of 
Neath  to.Menhyr  lldvil,  with  Branches,  to  he 
eaUed  '<  The  Vale  of  Neath  Railwi^." 

.342.  An  Act  for  making -a  Railwi^  from  tiie 
Borough  of  CcK^kermouth  to  the  Town  of  Kea- 
triek,^  in  theXikmnty  of  Cumberland,  to  be 
called  "The  Cockeoneuth  and  Workington 
Extension  Railwur*" 

343.  An  Act  ior  making  a  Railway  from 
I^aogfa  Allen  to  Loimh  Gill,  both  in  the  County 
of  Leitrim,  to  be  callBd  "  The  Sligo  and  JShan- 
4I0B  Rttlway/' 

.344.  An  ActforeonstnictingaPieratPoit- 
^haiy.in  the  County  of  Somerset,  and  for  mak- 
ing a  Railway  from  the  same  to  the  City  of 
•Bristol,  with  a  Bmnch  Railway  roonneoted 
therewith. 

346.  An  Act  to  amend  the  Cambridge  Inw 
.arovenifnt  Acts,  and  to  exempt  the  J^esn 
Counties  Railway  Company  hornk  .cestain  Tolle 
thereby  imposed. 

346.  An  Act  to  repeal,  alter,  and  a«Mnd  the 
■eyeial  Acts  relating  to  Billingsgate  Market  in 
the  City  of  London. 

.347.  An  Act  for  further  and  better  supplying 
with  Water  the  Barony  or  Regality  of  .Gorhais 
.aad  Places  adjacent. 

.  348.  An  Act  for  meluag  certain  new  Stmets 

or  Thoroughfares,  and  widening  and  improving 

-cttrtain  other  Streets  or  HioroughfareSj^within 

^  Town  and  Borough  of  Sheffield  in  the 

County  of  York. 

349.  An  Act  for  paving,  lig^lng,  watching, 
<leaming,.rsguteting,  and  otherwise  improving 
the  Town  of  Tunbri^  Wells  in  the  Counties 
of  Kent  and  Sussex. 


0CU.  An  .Aetito  amend  an  Aot^ 
fifth  Y^ar  of .^  Reign  of  His  I 
Goorgetbs  Jfonsth*  fiorgraating  < 
and  attthoritiea  to  the  Anatinlima.A|HMull«a1 


863«  A»  Act  for  making  a  Baohnqr  ^Bom 
the  intended  Gnsat  Northern  Bailwny  in  ikn 
Ptoish  of  Uiford  in  the<€ei»^.af  Koctfaamp- 
ton,  to  unite  with  the  Loop  Line  of  the  sama 
Railway  in  the  Parish  of  Crowland  in  lincoift* 
shire. 

353.  An  Act  for  unking  n  ibilway  from 
Llangynwyd  to  Maiffam,  by  a  Company  Co  ht 
celled  "  llie  liynid  Valh^  RaUwny  Goofaaj." 

354.  An  Act  for  makmg  ceitaiQ  Lines  eC 
Rulway  in  the  West  Riding  of  the  Coon^  ef 
York,  to  be  called  ''  The  Sheffield,  RolheriiBm, 
Barnsley,  Wakefield,  Hudderafield,  mid  Gook 
Railway." 

356.  An  Act  for  amending  the  Adstnlatiiy 
to  the  IW  Vale  ibdlway  and  I^odiE,  and  for 
making  an  eartension  therefrom  to  the  Bxcter 
and  C^ton  Railway  in  the  Ooonty  of  Devon. 

S5&  An  Aet  for  making  a  fiaikny  ftom 
Wiehneh  toiSaint  Ivas,  and  to  FennysihB^tBa, 
to  be  called  ''The  Wiaheoh,  Saint  ines»afti 
Cambridge. Junction  Railway." 

35r>  An  Act  for  making  a  R^wsy  finam  the 
Northern  nnd  Baetem  Countina  Ulvay  nt 
Edmonton  tooths  Town  of  Snfisld  in  the  Goaa^ 
of  Middlesex. 

358.  An  Act  for  making  aRailway  from  the 
Midknd  Ri^lway  at  Stavdey  to  the  Town  of 
Worksop,  and  tor  .consolidating^  into  one  on- 
taking  the  mi  proposed  Railway  and  the 
Canal  Navigation  from  Ghesleriield  to  the 
River  of  Trent. 

359.  An  Act  for  making  a  Railway  from  the 
London  and  Birmingham  Railway  to  or  nesr 
to  'Navigation  .Stsnst  within  ^the  Bonmgfa  of 
Birmiii^MBn* 

360.  An  Act  for  making  a  Tysikmy  Aom 
Kilkenny  to  join  the  Grsat  Sovfthen  aad 
Western  Railway  at  or  near  Cuddagh,  to  be 
called  "The  Kilkenny  and  Great  Southern  md 
Westsm  Railway." 

361.  An  Act  for  the  maintenance  of  tbe 
Cemeteries  at  Golden  Bridge  and  Prospect  in 
the  County  of  Dublin,  and  to  create  .a  per- 
petual Succession  in  the  j^oveming.  Body  or 
Committee  for  managing  the  same. 

362.  An  A«t  for  miadngaOanai'framthe 
Harbour  of  East  Tarhert  to  West  Lock  Taiheit, 
and  other  Works  in  connexion  therewith. 

363.  An, Act  fQr>niaking  a  ShipOhnal from 
Sligo  Harbour  to  Lough  GUI,  bodi  in  the 
County  of  Sligo,  to  be  csiled  <'Th»  SBgo  Sk»p 
CanaL*' 


JUmihmdStrmmai  Je$$, 


Ad  :htt  tot  Ofd»rgin|r,  ikiiprovhm,  md 
maintaininf?  the  Harbour,  Qmfs,  and  Wharfs 
of  Campbeltown ;  for  supplying  with  Water, 
paviog,  cleansinff,  lightin|f,  ana  watching  the 
said 'Burgh  and  Suburba  thereof;  and  for  the 
better  and  more  ^ectual  assessing,  levying, 
and  o^ecting  the  LaSk  s^d  other  Dues  and 
Coatoms  of  the  said  Burgh. 

365.  An  Act  for  further  regulating  the 
Repah*  and  Maintenance  of  the  Roade,  Streets, 
and  Bridges  within  the  Middle  District  of  the 
County  of  Edinburgh,  and  the  Assessments 
payabfe  in  respect  thereof;  and  for  other  pur- 
pouca  FPlfliing  thereto. 

S66.  An  Act  to  em^le  the  Special  Com- 
anMsionersef  the  Town  of  Yeovil  to  sell  cer- 
taiii  estatea  ia  the  Parish  of  Yeovil  id  the 
•Oowity  of  Somerset. 

367.  An  Act  to  enable  the  Baatsm  Counties 
^ftailway  Company  to  make  two  Arwidi  liail- 
ways  from  the  Line  of  the  Eaatem  Covnties 
moa  Thcmea  Junotion  Railway^  obe^heieorter- 
minating  at  tiie  Pepper  Warehouses  bekmging 
to  the  East  India  Dock  Company,  and  «the 
other  terminating  by  a  Junction  with  the 
Kaatem  Counties  Railway. 

368.  An  Act  for  making  a  Railway  from 
iha  London  and  Birmingliam  Railway  hi  the 
Parish  of  Rugby  in  the  County  of  Wanndt  to 
Leamington  in  the  County  of  Warwick. 

369.  An  Act  to  anthoriie  an  improvement 
of  the  Line  of  the  West  London  Railway,  and 
the  Extension  thereof  to  the  River  Thames. 

370.  An  Act  to  enable  the  London  and 
South-western  Railway  Company  to  make  a 
Railway  by  Whitchurch  and  Andover  to 
Salisburv. 

371.  An  Act  for  making  certain  Bnnch 
Railways  to  be  connected  with  the  Newport 
and  Pontypool  Railway,  and  for  incorporating  a 
new  Company,  for  carrying  on  the  Monmouu- 
ahire  Canal  {Navigation. 

373  An  Act  for  making  a  Railway  from  ihe 
Glasgow,  Paisley,  Kilmarnock,  and  Ayr  Rail- 
way near  Cumnock  to  the  Caledonian  Hailway 
near  the  crossing  of  the  River  Sark,  to  be 
called  "Tlie  Glasgow,  Dumfries,  and  Carlisle 
Railway,"  with  Branches. 

373  An  Act  for  authorising  the  Sale  of  the 
Andover  Canal  and  other  Property  of  the  Com- 
pany of  Proprietors  of  the  Andover  Canal 
Navigation. 

374.  An  Act  for  embanking  and  reclaiming 
from  the  Sea  certain  Lands  now  under  Water 
or  subject  to  be  overflowed  by  the  Tide  ia  the 
Estuary  or  Back  Strand  of  Tramore  in  the 
County  of  Waterfotd. 

375.  An  Act  to  incorporate  the  British 
Goarantce  Association. 

376.  An  Act  for  uniting  the  Rectory  of 
North  Lynn  with  the  Perpetual  Curacy  of 
Saint  Mavfiaret  with  Saint  Nicholas  in  the 
Borough  of 'King's  Lynn,  all  in  the  County  ef 
Norfolk. 

377*  An  Act  for  making  a  Railway  from 
Airdrie  to  Bathgate,  with  a  Branch  to  Whit- 
burn and  Blackburn,  to  be  called  ''The  Airdrie 
and  Bathgate  Junction  Railway." 


id  MancheeterRailwat  and  ^CanlOomnanr 
make  a  Brtmih  RaHway  ftom  thoir  iUm 


378.  An  Aei  ifd  inoorporate'the  Compaiqr  of 
Proprietora  of  the  Manoheeter,  Bokbuk,  ani 
Bnry  Canal  Nafrkation  and  Raihray  with  tdm 
Manehcster  and  Leeds  Railway  •Company. 

379.  An  Act  to  amalgamate  the  ^lloe  tm^ 
(arovanaitd  Qydeadak  function  Railwaya  -iwith 
the  Caledonian  BnHway. 

390.  An  Aet  for  enatriiing  the  Huddersfieli 
and  r '      "  '  ^ 

to 
Line  of  Rul«'^'to<i>idhatt' 

38a.  An  Act  for  maldng aRailway  firmmtfae 
Liverpool  and  Bury  R^lway  to  the  Nordi 
Union  and  Bladcbum  and  Preston  Raiiwinrs. 
with  Branches  therefrom,  to  be  called  "Thft 
Liverpool,  Orarokifk,  and  Pfeston  Railway." 

382.  An  Act  to  grant  certain  Powen  to -tim 
New  iSealaad  Company. 

383.  An  Act  for  constructing  Dodtf  * 
Millbay  (Plymouth,)  to  be  icaikeg  ''ttTws  Ply- 
month  Gmat  Western  Docka. 

384.  An  Act  to  enable  the  Company  of  fbro- 
prietore  of  the  Fordi  and  Clyde  Navigation  to 
extend  and  enlarge  the  Basin  at  Bowling  B«y« 
and  to  make  and  maintain  certain  otb#r  Worka 
in  connexion  therewith  ;  and  to  alter  janfl 
amend  the  Acts  relating  to  the  said  Navigitimi. 

385.  An  Act  for  sewering,  dmining,  and 
lighting  of  the  Hamlet'of  Brigfaonee  in  the 
Township  of  Hip|>erholme-onm-Bri^honae  in 
the  Parish  of  Halite  m  the  West  Ridmg  of  the 
County  of  York. 

386.  An  Act  for  nscleiming  from  the  Sea» 
embanking,  and  improving,  the  SaltlMmstt 
Sands  in  the  Manor  of  Plain  Fttmess  in  fA» 
Coimty  Palatine  Of  Lancaster. 

387.  An  Act  for  improving  and  altering  » 
Portion  of  'the  Harbour  of  W^eaford  in  the 
County  of  Wexford  in  Irehmd»  and  the  En* 
trance  thereof ;  for  improving  the  Navigation 
of  the  River  Slaney,  and  also  the  Bridge  over 
the  same  River  at  or  near  to  the  Town  of 
Wexford;  and  for  embanking  and  reclaiming 
divers  Waste  Lands,  Mud  Banks,  or  Slobs,  in 
and  adjacent  to  the  said  Harbour  and  River; 
and  for  other  Purposes. 

388.  An  Act  for  inclosing  and  reclaiming 
from  the  Sea  certaih  Tracts  of  Land  forming 
Part  of  the  Great  Estuary  called  *"llie  Waeh;»* 
between  the  Counties  of  Norfolk  and  Lincoln. 

388.  An  Act  for  enahlinff  the  Warden  and 
College  of  the  Souls  of  All  ftithful  People  de- 
ceased of  Oxford  to  grant  Building  and  Im- 
proving Leases  of  their  Estates  in  the  County 
of  Micralesex. 

390.  An  Act  for  making  certain  Lines  ^ 
Railway  in  the  West  Riding  of  the  County  of 
York,  to  be  called  ''The  West  Riding  tJnion 
Rtolwajf.^' 

3^.  An  Act  to  enable  the  London  nndi 
South-weetem  Railway  Company  to  extend 
their  Railway  ta  the  Thames  near  London 
Bridge  in  the  County  of  Surrey. 

39«.  An  Act  for  making  a  Railway  from  the 
Glasgow,  Paisley,  Kilmarnock,  and  Ayr  'Ratt^ 
way  near  the  Manse  of  Newton  to  the  Town  pf 
Girvan,  with  a  Branch  to  the  Town  of  Maj'bole, 
to  he  called  **The  Ohngow  and  Belfast  Union 
Railway." 


W8  Loed  and  Permml  Aeh.^Nbtei  ^ike  l^tekr^^StipittorViuri*.'  Q.  B. 


393.  An  Act  to  empower  the  Taff  Vale  Rttl- 
way  C>ompany  to  construct  certain  Bmnch 
Kailways  and  Extenaiong,  and  to  xnakeAr- 
jrangcmenta  for  the  Use  of  certain  Wharfe  ad- 
jommg  the  Bute  Ship  Canal. 

394.  An  Act  to  authorize  the  Newcastle- 
upon-TVne  and  Carlisle  Railway  Company  to 
extend  their  Railway  in  Newcastle-upon-Tyne, 
to  make  a  Branch  Railway,  and  for  other  Par- 
poaes  connected  with  their  Undertaking. 

395^  An  Act  to  enable  the  Caledonian  RaU- 
S^^r.1  i°P?^y  *^  deviate  certain  Portions  of 
tHe  iJydesdale  Junction  Railway. 

396.  An  Act  for  making  a  Railway  from 
ttie  East  and  West  India  Docks  to  join  the 
l-ondon  and  Birmingham  Railway  at  the  Cam- 
den  lown  Station,  to  be  called  "The  East  and 
RaUwa   "  *  ^^^  *°^  Birmingham  Junction 

r^^:  ^r  ^^  ^^'  makhig  a  Railway,  from 

,no^A^*^'^^'"^'  ^*'^  Bnmches  therefrom. 
*!.  ^Vr     °  ^^'  ^  incorporate  a  Company  by 
Ae   Name    of   -The   MetropoUten    Sewage 
Manure  Company." 

399.  An  Act  for  the  Regulation  of  the  Legal 
Quays  withm  the  Port  of  London. 

400.  An  Act  to  extend  the  Powers  of  the 
Commissioners  of  Wide  Streets,  Dublin,  to 
widen  and  improve  ciertain  Streets  and  Pas- 
sages m  the  City  and  County  of  Dublin. 
^f  i>  -^  ^^i  ^  authorise  the  construction 
^A%  r^l^^l  ^^^^  Maln-y-Manach  to  Rhyde- 
fydd  in  the  County  of  Glamorgan,  to  be  ciled 

l^ameron  s  Coalbrook  Steam  Coal  and  Swan- 
8ea  and  Loughor  Railway." 

402.  An  Act  for  authorising  certain  Altera- 
^nf,?i,'n*'''^  Extensions  of  the  Line  of  the 
bouth  Devcm  Railway,  and  the  formation  of 
^nches  therefrom    to   Torquay  and   other 


IIUBCENT   DECISIONS  IN  TOR  81»E. 
RIOR  COURTS. 


NOTES  OF  THE  WEEK. 


THB  NBW  JUDOB. 

On  the  27th  instant,  Mr.  Vaughan  Williams 
took  leave  of  the  Honourable  Society  of  Lin- 
coln's Inn,  by  which  he  was  called  to  the  bar 
in  the  year  1823.  There  was  a  hii^e  as- 
semblage  of  benchers,  barristers,  and  students^ 
in  the  New  Hall ;  and  the  expectant  judge  was 
introduced  with  great  solemnity,  and  was  ad- 
dressed,  in  the  absence  of  the  treasurer,  by 
lord  Campbell,  who  highly  coroplknented  the 
learned  gentleman  on  his  professional  attain*- 
ments,  and  presented  him,  according  to  ancient 
usage,  with  the  retaining  fee  of  ten  guineas  to 
plead  for  the  society  during  hi#  brief  practice 
as  a  seijeant*t-kw-  The  befl  was  then  tolled, 
and  the  learned  counsel  was  warmly  congratu. 
lated  on  his  elevation.  '' 


EXPOaTBD    BT    BABRISTBBS    OF   THB    BmnULl. 

COURTS. 

Q«s€n'ft  1ka4- 

(Before  the  Four  Judges.) 

Sittings  in  Banc  after  Easter  Term,  1846. 

PrickeHv.  Gratrea. 

TRESPASS. — NOTICS  OF  ACTION. 

A  notice  of  action  under  the  Mtaluie  24  Geo, 
2,  c.  44,  was/or  Aaoin^  "coaised"  tkepUM- 
tiff  "tobeapprekended  andconumtted  to  a 
eeriuin  ffool  in  Af.,  and  to  be  there  im- 
prisoned and  kept,**  ^re.,  and  then  gene  ao- 
tice  that  the  plaintiff  would  eowe  "  a  writ 
of  summons  to  be  sued  out  for  the  soid  im- 
prisonment,'* 

Held,  that  the  notice  was  sufficient  in  respect 
of  the  intended  writ  and  cause  ef  action. 

Thts  was  an  action  of  trespass  and  false 
imprisonment  brought  against  a  magistrate  for 
having  issued  a  warrant  for  the  committal  of 
the  plaintiff.  Plea  not  guilty  by  statute. 
The  case  was  tried  before  Mr.  Baron  Piatt, 
at  the  Monmouthshire  Lent  Assizes,  1845. 
The  plaintiff  served  a  notice  on  the  defendant, 
which  was  as  follows  : — 

"To  Thomas  Gratrex,  Esq.,  &c.  You  having 
on  or  about  the  14th  day  ot  May  last,  as  one 
of  her  Majesty's  justices  of  the  p«sice  in  and  for 
the  said  borouch  of  Monmouth,  caused  me  to 
be  apprehended  and  unlawfully  committed  to  a 
certain  common  gaol  or  prison  in  the  borough 
of  Monmouth  aforesaid,  and  to  be  there  im- 
prisoned and  kept  and  detained  in  prison 
there,  without  any  reasonable  or  probable 
cause  whatsoever,  for  a  long  space  of  time,  ta 
wit,  from  the  said  14th  day  of  March  last,  to 
the  9th  dajr  of  August  then  next  following,  I 
do,  therefore,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  hereby 
give  you  notice,  that  I  shall,  at  or  soon  after 
the  expiration  of  one  calendar  month  from  the 
time  of  your  being  served  with  this  notice, 
cause  a  writ  of  summons  to  be  sued  out  of  her 
Majesty's  Court  of  Queen's  Bench  at  West- 
minster against  you,  at  my^uit,  for  the  said 
imprisonment,  and  shall  proceed  a^ast  yoa 
thereupon  according  to  la  .v.  DatcS  this  4th 
day  of  December,  1843.  Signed,  James 
Pnckett." 

At  the  trial,  amongst  other  objectioniL  it  was 
contended  on  behalf  of  the  defendant,  that  the 
notice  was  insufficient,  because  the  cause  of 
action  was  not  prpnerly  described,  nor  was  the 
place  raentionea  wnere  the  imprisonment  took 
place.  l*he  learned  judge  was  of  opinion  that 
the  notice  was  sufficient,  but  told  the  iniy  that 
the  Question  was,  whether  the  defendant  had 
acted  maliciously,  for  if  they  thought  ttai  the 
defendant  had  acted  in  good  faith  and  was 
regularlv'  ciDed'  upon  to  act,  .ih^  .Ferdict 
should  be  fbr  the  dtfendant.  Th^  jnry.^auad 
a  verdict  for  the  de&n4«DtL'  :  * 
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A'Wfc  sin'  Baving  been  obUinad  for  mis. 
directioD, 

Mr.  Wkattley  and  Mr.  Greaves  showed 
caos^and  conteuded  that  the  notice  of  action 
wa«  bad,  because  the  form  of  the  intended 
action  was  not  mentioned,  nor  does  the  notice 
•tate  in  what  place  the  defehdant  did  the  act 
whicb  prave  the  plaintiff  a  cause  of  action.  The 
notice  merely  states  generally,  that  the  defend- 
ant caused  the  plaintiff  to  be  commiUed  and 
imprisoned.  Breese  v.  Jerdein*^  Martins  v. 
Ufcher,^  Rex  v.  The  Justices  of  Devon.'' 

Mr.  Godson  and  Mr.  Carrington,  in  support 
of  the  rule,  contended,  that  the  notice  was  suffi- 
ciently within  the  meaning  of  the  sUtute.  It  al- 
leges that  the  action  will  be  brought  for  "the 
said  imprisonment,"  which  gives  the  necessar)' 
information  to  the  defendant,  that  the  f^aintiff 
intends  to  bring  an  action  of  &lse  imprison- 
ment, and  the  place  of  imprisonment  is  clearly 
defined  by  the  word  "there."  Jacklin  v. 
F^ti^e^ 

Lord  Deaman,  C.J.  I  am  of  opinion  that 
this  notice  is  good.  I  think  the  form  of  action 
need  not  be  specified  in  the  notice  ;  it  points 
out  where  the  imprisonment  took  place  and 
the  nature  of  the  grievance,  and  that  naturally 
imports  that  the  action  would  be  trespass  and 
falee  imprisonment.  I  cannot  agree  with  the 
leamcd.judge  in  his  direction  to  the  jury  that 
bond  fides  would  alone  justify  magistrates.  The 
course  of  practice  for  a  long  time  shows  that 
principle  has  been  abandoned,  if  not,  in  nearly 
all  the  actions  that  have  been  brought,  that 
alone  would  have  been  an  answer.  Bond  fides 
is  only  the  test  whether  notice  of  action  is 
oeceaaary. 

Mr.  Justice  Patteson,  I  was  not  here  yes- 
terday when  the  case  was  argued  for  the  de- 
fendant, but  from  what  I  have  heard  to  day  I 
entirely  agree  with  what  has  been  sud  by  my 
Lord. 

Mr.  Justice  WilUams,  I  am  of  opinion  that 
t)ie  notice  is  sufficient.  The  case  of  Sabin  v. 
De  Burgh  •  wpears  to  me  decisive  of  the  point. 
The  statute  does  not  require  the  form  of  action 
to  be  mentioned  in  the  notice,  it  only  requires 
notice  of  the  intended  writ  or  process. 

Rule  absolute. 

Sir1)rqiicr. 
Kjfnaston  v.  Davis.    June  2/,  1846. 

PI  AT  IN  BANKftUPTCY. — 8UB8TITUTED  CRB- 
DITOR. — PKTITIONINO  CREDITOR'S  DEBT. 

The  expression  "opening  the  fiat,"  in  the  5  ^ 
6  Vict,  c.  122,  s.  4,  does  not  mean  the  mere 
reading  of  the  document  in  court,  but  the 
adjudication  by  the  commissioners  after  re- 
ceiving the  necessary  proof;  therefore, 
under  the  statute  a  new  creditor  may  pro- 
secute the  fiat  after  the  petitioning  creditor 
ha^  failed  in  proqf  of  the  debt. 

»  4  Q.  B.  H.  586.  »•  8  Q.  B.  R.  662. 
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Such  new  crtdit^r  i$  not  bound  to  prove  tha 
petitioning  creditor's  debt,  but  the  court 
may  adjudge  the  party  bankrupt  on  pro^ 
by  the  new  creditor  of  his  debt,  the  tradinfi 
and  act  of  banhruntcy,  although  the  peti^ 
tioning  creditor's  aebt  is  insuhcient,  and 
no  order  is  made  by  the  Lord  Chancellor 
for  substituting  another  debt  under  the  6 
Geo.  4.  c.  16,  f.  18. 

This  was  an  action  by  the  assignees  of  one 
Davis,  a  bankrupt.  The  defendant  pleaded, 
that  the  plaintiffs  were  not  assignees.  At  the 
trial  it  appeared,  that  in  June,  1844,  a  fiat  in 
bankruptcy  had  issued  against  Davis,  but  the 
petitionmg  creditor  being  unable  to  prove  his 
debt  before  the  commissioner,  other  creditors 
applied  for  liberty  to  prosecute  the  fiat  under 
the  5  &  6  Vict.  c.  122,  s.  4.  That  application 
being  granted,  Davis  was  declared  bankrupt, 
upon  proof  of  the  debt,  trading,  and  act  of 
bankruptcv,  by  the  last-mentioned  creditor* 
A  verdict  having  been  found  for  the  plaintiffs, 
a  rule  nisi  was  granted,  pursuant  to  leave  re* 
served  to  move  to  enter  a  nonsuit,  if  the  court 
should  be  of  opinion  that  the  plaintiff''s  title  as 
assignees  was  not  proved. 

Crowder  and  Teprell  showed  cause,  and 
argued,  that  the  plaintiffs  had  a  title  as  assig- 
neesi  it  appearing  that  the  fiat  was  not  opened 
by  the  petitioning  creditor,  and  that  the  new 
creditors  gave  the  requisite  proof  within  44 
days,  according  to  the  provisions  of.  the  4th 
sect,  of  the  5  &  6  Vict.  c.  122. 

Cockbum,  Butt,  and  Barstow,  in  support  of 
the  rule,  argued,  first,  that  the  above  section 
did  not  appl^,  inasmuch  as  the  fiat  was  opened 
by  the  petitioning  creditor;  secondly,  that  the 
fiat  was  void,  there  being  no  proof  of  the  pe- 
titioning creditor's  debt  or  the  substitttttou  by 
the  Lord  Chancellor  of  some  other  debt  in  its 
pkce  under  the  6  Geo.  4,  a,  14,  s.  18.  "^e 
following  statutes  and  authorities  were  referred 
to:  6  Geo.  4,  c.  16,  ss.  15,  18  ;  5  &  6  Vict.  c. 
122,  ss.  4,  23,  25,  and  93.  Exparte  Hayes,  i 
G.  &  Jam.  255 ;  Exparte  Henderson,  2  Rose, 
190;  Exparte  Freeman,  1  Rose,  334 ;  Exparte 
Hall,  Moat.  &  M.  39  >  Exparte  Robinson,  ib. 
44;  Exparte  Chappell,  2  G.  &  Jam.  131 ;  Hill 
V.  Neale,  2  N.  R.  196  ;  Muskett  v.  Drummond, 
10  B.  &  C.  153;  Fletcher  v.  Manning,  12  M. 
&  W.  571 ;  Lord  Loughborough's  Orders,  26th 
June  and  6th  Nov.  1793. 

Cur.  adv.  vult. 

The  judgment  of  the  court  was  delivered  by 
Parke,  B.*  The  first  point  depends  upon 
the  meaning  which  we  are  to  give  the  words 
'^opening  the  fiat,**  On  the  circuits  the  com-* 
missions  are  said  to  be  opened  as  soon  as  they 
are  publicly  read  in  court,  and  it  may  be 
argued,  that  by  analogy  a  fiat  is  opened  when 
it  is  read  in  the  court  to  which  it  is  referred. 
But  there  are  strong  grounds  for  holding  that 
in  the  ease  of  ufi/at  something  more  is  meant 
than^  the  mere  ceremony  of  reading  a  docu- 
ment.   A  bankruptcy  has  been  described  as  a 


*  The  judgment  i»  neoeasarily  abridged. 
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Etatutory  ezeeution  .for  the  Iwnefit  of  «U  the  the  6  G«o.  4,  c.  16, 1. 13.  a  y adiuoa ffe^dent 
bankrupt's  creditors.  But  up  to  the  point  of  to  its  issuing,  so  ***a^«  *  if  j  ««»»  » 
Adjudication  the  whole  matter  was.  until  the] sufficient,  the  .fiat  would  ht  ^^ 


6  &  6  Vict.  c.  122,  in  a  great  measure  under 
the  sole  control  of  the  petitiooing  creditor,  and 
in  the  event  of  his  letting  the  fiat  drop,  no 
other  creditor  could  take  advantage  of  it.    By 
the  adjudication,  however,  the  nature  of  the 
whole   proceeding  is  changed.     That  which 
was  originally  in  the  nature  of  a  private  process 
becomes  the  public  right  of  all  the  creditors. 
Then  and  not  till  then  does  the  character  of  a 
statutory  execution  for  creditors  generaUyat- 
tach,  and  we  are  all  of  opinion  that  it  is  in  Hiis 
sense  the  expression  of  **  opening  the  fiat " 
must  be  understood.    On  the  Temainiiig  part 
of  the  case  we  have  not  felt  ao  free  from  doubt. 
By  the  6  Gm.  4,  c.  16,  a.  34,  it  is  enacted,  that 
on  proof  of  the  petitioning  creditor's  debt,  the 
trmoittg  and  act  of  banlmptcy,  the  commis- 
sioners shall  adjudge  the  party  to  be  bankrupt. 
The  4th  section  of  the  5  &  6  Vict.  c.  123, 
enables  the  commissioner,  when  the  fiat  has 
not  been  opened  by  the  petitioning  creditor,  to 
proceed,  on  the  application  of  any  other  credi- 
tor,  to  the  requisite  amount,  and 'to  adjudicate 
thereon,  on  proof  of  the  debt  of  such  new  cre- 
ditor, and  "  of  the  other  requisUes  to  support 
the  fait"    The  question,  whether  it  was  or  was 
notneeeasary  to  prove  the  original  petitioning 
creditor's  debt  depends  upon  the  meaning  of 
the  term  **  other  requisites  to  support  the  fiat," 
We  are  of  opinion  that  when  the  new  creditor 
has  proved   his  own   debt  to  the  requisite 
amount,  the  only  other  requisites  are  the  trad- 
bijg  and  the  act  of  bankruptcy.  To  hold  other- 
wise  would  be  to  deprive  the  enactment  of  all 
effect  whatever.    Besides  the  word  *<  other  " 
would  be  altogrether  inappropriate  if  the  new 
creditor  is  bound  to  prove  all  which  the  origi- 
nal creditor  most  have  proved.    If  that  had 
been    the    meaning    of    the    legislature    the 
language  should  have  been,  "  on  proof  of  the 
debt  of  the  new  creditor  and  of  the  requisites, 
or  all  the  requisites  to  support  the  fiat,"  not 
''of  the  other  requisites."    The  24th  section  of 


_^ indud :  if  iii««fii- 

cienMhe  ial  would  be  advanced  to  that  «ta« 
at  which  the  ChanccUor  might  render  it  valid, 
by  the  exercise  of  the  power  of  subaUtation  ol 
a  new  petitioning  creditor's  debt  given  to  bun, 
tt/<ir  euiiudioatum,  by  Aha  ^  Geo.  4,  c^M,  «^. 
After  much  consideration,  we  aUa||»emttenk- 
ing  that  Jhe  proper  cooatmctkm  of  the  ctowBe 
is  the  former,  and  that  the  fiat  ia  ▼ahdif^e 
debt  of  the  applying,  or  as  he  may  be  pro^erij 
termed,  "prosecuting  creriitor,"  be  auHiciein. 
We  therefore  think  that  the  plaintiHa  have 
made  out  their  tUle  to  maintain  the  actioo.  and 


the  rule  must  be  discharged. 

.Bula  dwcnaEgBa. 


8ALS  or 


fTtntrt  af  ittbteti. 
Re  Rothschild.  July  5M),i846. 

srrscTS.  —  biddings,  —  ^»* 

81GNSS« 

MisssipieewiU  wtbealhweSito^ia  tj^ 
ttOeafa  httukrupVs  effects,  aUhxmfh  the 
other  assignees  eousent,  amd  tie  artuM  » 
be  sold  have  a  peculiar  value,  known  ouljfto 
the  assignee,  and  but  few  others  m  the 
bankrupt's  trade, 

Semble,  that  such  assigmse  being  desirous  y 
biddUig,  can  onlg  do  so  ^fter  his  rettrmg 
from  the  assigneeship, 

THia  was  the  petition  of  an  MBigY"*  ^ 
leav«  to  bid  at  the  sale  of  diamonds  and  preci- 
ous stones,  in  which  he  and  the  bankiupt  h^ 
pened  to  be  dealers,  the  trade  being  m  taa 
hands  of  very  few  persona. 

Mr.  Olasse  appeared  in  ^fport  of  tkeps- 
tition,  which  was  unopposed,  th«  •sai«a«o- 
senting,  and  believing  that  tha  pjwoeadaoCma 
sale  would  be  enhanced  by  such  iifupossi 

bidd'mg.  «    »      »        .«^ 

Sir  J,  L.  Xnigki  Bsmee,  C.  J.    j  qp«^ 
grant  the  pecttien,  unleae  ha  TCtii«a  wm  the 
' '     with  the  cooaent  of  tiie  other  as- 


^  ^^ ,  asaignoeahip,  i 
P?l-  signcBs.    He 


die  6  Geo.  4,  c.  16,  gives  no  means  of  compel- 1  eigiuBs.    Aa  may  have  been  assisting  in  ir- 
ling  the  attendance  of -any  witness  to  prove  the  ranirinff  the  catalogue  and  the  day  of  sate.  He 


petitioning  creditor's  debt,  and  it  is  scarcely 
possible  to  conceive  a  case  in  which  that  debt 
can  be  proved  by  the  new  creditor,  who  has 
not  the  means  of  examining  for  the  purpose 
either  the  debtor  or  creditor.  Even  it  he 
should  by  chance  be  able  to  show  that  the 
debt  was  once  contracted,  it  would  obviously 
be  impossible  for  him  to  negative  all  the  cir- 
cumstances by  which  it  may  have  bean  after- 
wards discharged,  such  as  a  release,  payment,  or 
the  like.  It  remains  to  be  considered  whether, 
on  such  adjudication,  assignees  may  be  chosen 
and  the  bankrupt's  property  administered  with- 
out more,  and  Uie  fiat  oe  vahd  wiN^hout  inward 
to  the  original  petitioning  creditor's  debt,  or 
whether  the  adjudication  has  oaly  the  eilect 
of  «nabhng  the  commissioners  to  eaeeute 
these  powera  formaltg,  leaving  the  validitj- 
of  the  fiat  to  depend  upon  the  sufficiency  of 
the  petitioning  creditor's  debt,  which  was,  by 


may  know  more  oAhe  value  of  the  articles,  but 
he  should  have  considered  that  before  he  be- 
came an  assignee.  I  do  aoi  like  to  do  it.  But 
you  may  mention  it  again  if  you  think  proper. 


COMMON  LAW  CAUSE  USTB. 
Ciutn*f{  IScncb. 

KtW  TaiAM. 
Rvmamiiig  and^«rtnmed  st  the   end  ot  tbe  Sit- 
tings after  Triniiy  Term,  1^46. 

Emaer  ^<rs^  1845. 
Che$ter.—'Voe  several  dems.  of  Her  Iklijwtj  »nd 
anoiber  v.  Archbishop  of  York  and  others. 
K»rfc.-^PktHiiM  v.  BrtMMiley. 

Wtied  Hnring  Ea$ter  Terwt,  iMo. 
il#aW/cs«]r.r--IIo|ikin8  «.  Iliebaidaoa. 


MmOm,   iWniiiinlwui  v/CaUia. 
Miehaehnat  Term,  18 15. 

TlTBdUser,  Tie  Qdeen  v,  Thornton  jTbe  Queen 
V.  Gompeits. 

/'om/m.^Murrieta  v.  Oldfield;  NicoU  v.  Gil- 
Un. 

Stdnrnf^^-^D^  d.  BauuBgtM  — d*diiii^»>  fier- 
reU  end  otlMt*. 

^0fthi»mptoik, — ^SotCoii»a  paupec,  «•  Klaeqiiire. 

Cardiff,  —  Taylor  «.  Clay  and  another;  Doe  d. 
JjoacA  a.  Kiaifsbuiy. 

Carmar/Aen.— Protkeroe  v.  Joaes  ;Cbaiiibars«£aq . 
V.  Thomaa  and  another;  Same  «•  Same.;  Same  «• 
Same. 

Oardigan.-^jyoe  d.  Jenkins  and  another  a.  Daris 
and  another. 

Brcean.x- Maybery  a.  Maoefield. 

KorA.— -Smith «.8ntth;  Maraballv. Pswell  and 
another;  Spence,  a  pauper,  v.  Ueynell,  Eaq.,  and 
another.^  I>oe  d.  Norton  v.  Norton.;  Bainbridge  v. 
Bouroe,  the  younger  ;  Wilkinson  v.  J.  Haygarth  ; 
Same  v.  Same ;  Bainhridge  v.  Lax  and  others. 

Durham. — Smith  v. ^'Hopper  and  others;  Reed  a. 
Same  ;  Hinde  v.  Raine  and  another. 

Devon^  —  Mayor*  &c.  of .  £yeter  a.  Hurray 
and  another ;  Danerell  a.  Protheroe  and  others  ; 
Schanks  v.  Sweetlaud. 

ComtcaM.— Marshall,  Esq.  ».  Hicks. 

Simerttt.  —Doe  d.  Earl  of  Egrcmont  and  otheis 
a.  V^illfams  and  another.    "' 

.ArjsluL— Addiaon  a.  Gibaoa. 

Afidtf£Mtir.--Himter  a.  Caldwell ;  Doe  d.Tebbutt 
and  others  a.  Brent  and  oflieTS. 

JLoirffan.— Whyte  and  another  v.  Burnley ;  Bond 
and  another  i;.  Nurse  and  another ;  Tomer  a.  Am- 
Uer  ^  The  Queen  a.  F.  Kensington. 

Tried  during  Hilary  Term.  1846. 

MlddUiex, — Lovelock  a.  Franklyn. 
JQsefer  Ttrai,  1646. 

Middlitn. —  Pemberton  v.  Vaughan;  Thompaon 
a.  Pettit  and  another;  Vincent  a.  Dore,  axecu- 
tnx.fto. 

London, — Cortb  v.  Pugh ;  De  Freis  a.  Littlewood 
and  another  ;  Follett  and  ctiiers  v.  M' Andrew ; 
Tucker  v.  Clarkaon ;  The  Qoeen  a.  Benjamin  Par- , 
ker. 

JSTenl.— Doe  d.  Jacoba  a.  Phillips. 

SusMx,  —  Standon  a.  Christmaa  ;  Kine  v.  Eaar- 
abed. 

5tifr«y.— ^PambertOQp  D.D. «.  Colls,  D.D. ;  Samvel 
a.  Green. 

Durham, —  Hilband  another  v.  Bfesnard  and 
otWrs. 

Ytrk  — ^Moimtaini;.  Grores  and  another;  Worth 
«nd  another  v.  Oresbam  and  another. 

XiserpeaJ.!  .Doe  d.  iiaywood  a.  Tioalay. 

Chesftr.  —  Johnson  v.  Old&eld;  Davis  v.  FaUc; 
.Doe  d.  Graaaa  v.  Grores. 

G^MMerim.— Doe  d.  Riobarda  and  aaothef  a. 
,£vana;  Doe  d.  Bennett  a.  Hacvey  and  another. 

CSirmartAcn.— Thooutf,  Esq.  a.  Frederick,  Esg.  ; 
Same  v.  Same. 

Lincoln, — Chapmen  a.  Rawson. 

Stafford. — WhittMiaand  others,  assignees,  &c.  a. 
•Leak. 

/^«fv/'orc/.— Evans  a.  Homiatt. 

Cioueestfr» — Garbett  and  others  a.  Adams  and 
otbaia;  Doe  d.  Dyke  a.  Dyke. 

&m«rM(<>— Parnell^.  Smith  and  others. 

Dcvea.— Woolmer  and  othersa.  Toby  thajowiger. 


Middfsstx.— Bealeia.  Bfaifla  and'Olbaiis. 
London, — Nicbolls  v.  Alhentooe. 

saiciAL  CASES  AND  DuiuanBas, 

Mttim§lmm  Ttrm,  1846. 

Dale  a.  Pollard  and  others,  special  case,  << 
ore r  till  judgment  giaen  in  GctMns;  v.  Velay. 

Stephenson,  executor,  die.  a.  Neicman,iiaeyjt(ko^ 
dem. 

F1an4eoa.Biinb«ry,  apecial  Qase« 

Sharpe  v.  Black,  elk,,  dem. 

Bryant  and  another  a.  Holmes,  dcou 

Herbert  a.  Booth  and  otliers,  dem. 

Newton  v,  Beodle«  sued  .with  others,  dem. 

Newton  a.*Roa'e  and  Normsn»  sued  with,  another, 
dem. 

Cobb  0.  Allan  end  another,  speoial  case. 

Hutt  a.  Horrell,  dam. 

Williams,  asaignee,  &e.  a.  Cbamban,  den. 

Blaeg  a.  Gibson  and  another,  dem. 

Andrews  v.  Baron  Lyndhnrat,  dem 

Nicoll  a.  Orgill,  dem. 

Doe  dem.  Keuon  and  another  a.  Ashley,  apeeial 
case. 

Doe  d.  Hawksworth  v,  Hawksworth,  special  oase. 

Jacks  a.  Hill,  dem. 

Berkley  a.  Kemp,  dem. 

Same  a.  Macke^,  dem. 

Myers  a.  Pick  ford,  and  aiben,  denr. 

Gillgrass  a.  Kay,  dem. 

Bamford  the  younger,  a.  France,  den. 

Tarbottom  and  another,  a^.Flamiog,  snad  with 
others,  dem. 

Hunden  a.  Duke  of  Brunswick,  dem. 

Doughty  a.  Bownan  and  another,  dero. 

Upton  v.  Hemmanf,  dem. 

Simmonds  and  another  a.  'Leatham  and  another, 
dem. 

Jones  and  another,  a.  Smith,  •  dero.- 

Morria,  Bt.,  a.  Duke  of  Beaufort,  dem. 

Watling  and  another,  executors,  *  &o.  a.  Nor- 
wood, special  case. 

Ewbank  a.  Wood,  dem. 

Simmonds  a.  Jervis,  dem. 

Godden  a.  Watu,  dem. 

Bush  a.  Weiss,  dem. 

Rumsey  a.  Mortimer,  dem. 

Stansfield  and  another  a.  Dpton,  dem. 

Spence  and  another  a.  Chodwick,  dem. 

Goddard  a.  Wray,  dem. 

Cevramn  9Ua«. 

lUwmmt  Pttper  ^f  Miehatlmat  Ttrm,  1846. 
'Enlarged  Ruin* 
To  1st  day.— The  Queen  a.  Hemawortb,  in  Ihf 
cause  of  Hemsworth  v.  Bryan. 

To  5th  day.— Doe  dem.  Stringer  r.  Stringer. 
To  6lh  day. — Hinton  w.  Acraman. 
To  8th  day. — ^Carey  v.  Smallwood. 

New  Trials  of  Trinity  Term  last. 
MiddUstf.  —  Rdbioson  a.  Browa  and  another 
axeoutors;  Same  a.  Same;  Same  a.  Dixoik 

CUa.    AO   VOLT. 

Balteaon  and  others  a.  Holland  and  others. 
To  BUnd  over  till  the  set.  fa,  in  Qoeen*a  Bench 
is  determined. 
Benson  v«  Chapman. 

Gibbs  and  another  v.  Flight  and  anoihac* 
Roberts  a*  Gruneiaen. 
Rich  a.  Bssterfield. 
Woolly  and  another  «.  Smith. 
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Doe  (Hirrison)  v.  HAmpton 

Doe  filomfield  «.  Eyre. 

Jannell  ».  MilU,  Bt. 

NiM  ».  Dariee,  Eaq. 

Demurrert^  Michaehim  Term^  1846. 
Monday  .    .     Nor.  2  ) 
Tuesday      .    .     .     3/.^ 
Wednesdi^'  .    .    4>.X>^m»ir^. 
Tharaday     .    .     .    5  ) 
*"da7         ...    6    Special  aignmeDts. 

Wright  V   Burroughs  and  others.' 

Boyson  and  another  r.  Gibson  and  others. 

Mills  V.  Acres. 

Barry  and  another  v.  Nesham  andaholhdr.' 

;Poe  (Phillips)  V,  Eollinga. 

Tibaldi  V.  Wanless. 

Thompson  and  others,  executors,  «.  Lact. 

Brown  and  others  v.  Mallett. 

Pawson  and  another  v.  Ilurrell. 

Ireland  v,  Thomson. 

Whiting  V.  Des  Ange*  midtuollier. 

Saunders  v.  Page. 

Jenkinson  and  another  e.  Raphael* 

Dixon  the  younger  r.  Clark  and  tuogMr. 

Clarke  v,  AHatr, 

Ablett  V.  Clarke. 

Saturday  ,     Not.  7  > 
Monday 

TuesdHy  , 
Wednesday 

Thursday  . 

Friday  .  . 

Saturday  , 

Monday  . 

Tueatlay  . 
Wednesday 

Thursday  . 

Friday  .  . 

Saturday  . 

Monday  « 

Tuesday  . 

Wednesday 


/  Special  argUAMnts. 


.     9 

.  10 
.  11 
.  13 
.  13 
.  14 
.  16 
.  17 
.  18 
.  19 
.  «0 
.  *21 
,f3) 
,  W 

25    End  of  Term, 


COMMON  LAW  SITTINGS. 
Common  91cm. 

In  Twm* 

MIDDLESEX.  LOltDOV. 

Friday     .    .      Nor.   6 1  Wednesday     .    Nor.  11 

Friday     ...  13  |  Wednesday    ...    18 

Aftw^  2Vi'nt. 

mnDtlSEJe.  LONDON. 

Thursday  .  .  Nor.  26  |  Friday  .  .  Nor.  %7 
N.  B.  The  Court  will  sit  at  ten  o'clock  in  the 
forenoon  on  each  of  the  days  in  Term,  and  at  half- 
past  nine  precisely  on  each  of  the  days  aftet  Term. 
The  causes  in  the  list  for  each  of  the  above  sitting 
days  in  Term,  if  not  disposed  of  on  tliose  days,  will 
be  tried  by  adjournment  on  the  days  following  each 
of  socb  sitting  days. 

On  Friday  tfae'^rth^dr.in  Xoadon;  no  eaosea 
will  be  tried,  but  the  court  will  adjourn  to  a'fiitore 
day. 


Vineeiit,  Geom,  and  Joba  Sborwoodt  9,  Kiac> 
Bench  Walk,  Tcaiple,  Attoneys  and  SoUcHosss. 
Sept.S5. 

PERPKTUAL  COMMISSIONERS. 

Frsm  Stpt.  ttnd,  1o  Oct.  16lh,  1846,  kolk  Inclauivc^ 

:  r  rr';   c  »Ki^  ^^^  when  gaxett^ 
Geldard,  Christopher  John,  of  Settle,  Ibr  the  West 

.   JUdia^.of.Y.od^.  QcUJ*,^  ..-,..  t-.-p -.» 
Hoyland,  Robert,  of  Brierly.  near  Banulef/ lor  tbe 

Jones,  William,  of  Newtown  for  MontgoniMy.  VLmi- 

nor  and  Salop.    Oct.  6. 
Lane^  Jolm,  jua..  of  Stratlbrd  -  npon  •  Aros,   for 

Warwick.    Oct.  13. 

-;— — "1       »i ■  »p   ■■  ■■,.,•■    >  ,   ,.,  ,  j^ 

lAlv  phoMOTtoNs' ASrb'APPoiSTr* 

•  MENTS..-   ..'    -  ^..-  . 

WiUirfih  FredtericV  P^llofek,  .Esq.,  of  ib^  ^ditb^m 

CiN;uit.  *who  wa^  calfed  to  the  Bar  £y  l&a  ^o> 

nbUrable  ^oeiet);  of  the  loniar-  Teoipie  on  &e 

.  f6th  Jan.  1856,  ha's  been  appointed  one  of  t^ 

MftateraoflhaCoUrtof Kxchetjuer.;'   *,^r 

The  O'uMQ  ^'^  1>^«Q  pleased  to  appoiat  Mmmj 
Edward  Sbarn^  ^,  to.be  Qhiet  Jwtioe  for 
the  Island  of  St.  Vincent.   .(>ct.SO«       *_    ^.. 

Her  Majesty  Jus  also  been  pleased  lo  appoint  Jdha 
Sealy,  Eyq..  to  he  her  Majesft^r*  Attiaewey. 
General  /or  the  laland  of  Barba4oe^    Om.'CO. 


THE  EDITOR'S  LETfER  BOX. 


DISSOLUTIONS  OF  PROFESSIONAL  1>ART. 
NERSHIE§. 

From  SfpU  itud,  le  Oc^  t6M»i846.  both  im^titm, 

with  dates  when  gatetled.     ■        .    . 
Smith,  Joel,  find  Saiiniol  Witt*ison,  Jan.,  Wtfsiill, 
Atio^eya tfn4 S»1ioicoi«>   t^t.V.  -     ' 


In  the  case  of  Bxparte  Reynolds^  p.  Si9, 
ante,  we  hare  to  add  the  foUowiog  to  wr  uate 
at  p.  592.  Thfi  amount -of  Feeg  having  bcu 
paid  hrfore  the  choice  of  aesigneee,  it  was  al« 
most  a  motion  of  cOurae  to  withdraw  k^  sod'- it 
wae^  unnecessary  to  refer  to  the  particolar 
section  under  wmch  'the  payment  ^wasrimde. 
The  case  of  Re^Teague,  in  the  last  number  of 
Mr.  De  Gex's  Reports  in  Bankrupicy/lm^, 
perhaps,  elucidate  the  point  adverted  to  by  aur 
correspondent.  The  absence  from  tow^oEi&e 
counsel  has  prcv€nted  usfrom  ffiving  thi»  *»y- 
planatioiv  at  an  earlier  {>eiio(L . . 

M.  A.  inquires,  "Whatwolild  bothecflect 
of  the  follotving  liteStations  m  a  convmoA  of 
freehold  property,  where  the  legal  estate  m  fee 
was  outstanding  in  a  trustee  at  Uiejtimei&e 
conveyance -was  executed  Wt  w]||o  was  joot  a 
party  to  that  conreyance  which  was  ftmaded 
on  a  valuable  cgpsiderstien, ,  '  Ta  b«]4  mt^ 
said  A,  B.y  (who  was  the  purchaser,)  and'C  D^ 
their  assiffns,  during  the  life  of  ^e  said  A.  jBL 
in  trust  for  him  and  dis  #lg4i  fbr  lusli^  ^ 
^ei'  the.,de<^|se  ojr,th^6;>rd*;!i.  JS^fca^Jhe  ft^ipf 
the, heirs  and  assigns  of  thesaia  J.  jt.  Jor 

The  letter  of  "  Ux  JStt.,^ ^'fetfUeuiitfhiti 


NAMES  OF  CASES  EEPORTED  AND  DIGESTED 

AMD  CITBD  IN-  ABTICLKt  ON 

■  THB  CONSTRUCTION  OF  STATUTES/'^" THE  PROPERTY  LAWYER:"- 
''NOTES  ON  EQUITY i^-^and  ''POINTS  IN  COMMON  LAIV." 


PA  OK. 

■     "  .'  y.  I>QOglat,  3S  L.O.  90,  1  CD.  405 

556 
Abraham  ▼.  HaniiBj,  iS  Sim.  58t  • 
Ad«m  T.  Rowe,  S  D.  &  L,SSl 
Aldml  ▼•  Conitable,  6  Q.  B.  370  • 
Allport  T.  Nutt.  3  D.  &  L.  233      . 
Am«s  ▼.  Parkinson,  32  L.  O.  • 

Alexander. T«  Williarps,  32  L.  Q.    . 
T.  Crosbj,  1  J.  &  L.  6$6 


Allen  ▼.  Rairton,  1  C.  B.  &5l  . 
Alfey,  in  re,  32  L.  O. 
Anderaon  t.  Higgins,  t  J.  &  L,7l8 
Aogell,  in  re,  32  L.  O.     .. 
AiioB,S«i..O.  •• 

3iL.0. 16 

«*-— :  31  L.  0. 490 
— —  ex  parte,  31  L.  0. 136 
Applejard  t.  Oures,  32  L.  O.202  .. 
Armitege  t.  Grafton,  31  L.  0.392 
Areher  v.  Hudson^  7  Bear .  55 1     .  • 
Aspinall  t.  Andua.  7  M.  £c  G.  912 
Aaken  ▼.  Aaken,  32  L,  O.  »• 

AatoB  ▼.  PerVea,  32  L.  0 . 421 
Atbartoo,  wife  of,  in  re,  3  O.  &  L.  t6 
AtkioBon  t.  Smitii,  10  M.  6c  W.  695 
AUinie]r-General  ▼.  Brofm.  13  M.  &  W.  300 


..  346 
.«  6J3 
..  6tS 
..  538 
..  165 
133,585 
..  300 

•  •  564 

•  •  395 

•  •  302 
..  136 

•  •  302 
..     S5 

•  •  195 
..  tt6 
..  394 
..   226 

295,  309 

•  .  561 
..  372 
..  587 

•  •   128 
559 


'   »!;AW.284 

32  I,.  O.  302 

af»  32  L.  0.251 

T.  WakemaA,32  L.  0.351 


t74 


368 


y,  Hertford,  Harquia  of,  14 

.•  127 
T.  Leicester,  Corporation  of, 

••  ••         ..  370 

T,  We)eb,4Hare,  572  ..  300 
T.   Woroeater,  Corporation 

..  369 
v.Licbfield,  Corporation  of, 
13  Sim.  547    .»  ..  ,.         «.  322 

Ansterr.  Holland.  32  L.  0.229  ..  .  ..  588 
Aosttn  t.  Cbambers,  1  Dru.  85  ..  "  •,  370 
Ayleabufy  Railwaj  Company  t.  Mount,  7 
-     M.&G.898  ..  ..       161,513 

Ayling  T.  Golding,  1  C.  B.  635     ..         ..588 

Bailejr  T.Ford,  13  Sim. 495  ..         «  296 

&kerr.  Jitpp»31  L.  0.  413  ..         ..196 

▼,  W8ll[er,3  n.  A  t.  46  j  14 M.  &  W. 

46*  '     ..  ..  ..      ir4/564 

I  T.  Jonea,  32  L.  O.  279       ..         ..585 

jrjJni^Si.UO.W'.  :  .•         4.  fl7 

Bar9att»«amartarinreKeay,XP«Gei^l94    33 
BnrifaU>.Bfooka  '         ..  ..        •.  383 


PAOB 

..  126 
..  608 

•  •  370 

•  •  460 
..  201 
..  350 
..  201 
..  346 

319 
Beaufort,  Duke  of,  ?.  Neeld,  12  C.  &.  F.  248    78 


Banett  v.  Rolpb,  14  M.  A  W.  348 
BarUett  ▼.  Benaon.  3  D.  &  L.  274 

r.  Bartlett,  4  Hare,  631      • 

— —  exparte,  32  L.  O.    .. 
Barton  v.  Warren,3  D.  &  L.  142    . 
Bate  ▼.  Bate,  7  Beav.  528 
Basaett  t.  Pearce.  3l  L.  O.  34 
Batber  r.  Kearsley,  7  Beav.  545     ., 
Bealea  ▼.  Crisford,  13  Sim.  592 


Beaamont  v.  Reere,  31  L.  O.  368  . .  173 

Beek  V.  Burn,  7  Bear.  492  ••         ..300 

Bedells  T.  Masse  J,  7  M .  &  G.  630  • .  175 

Bedaon^  in  re, 32  L.  O.  13  ••         .«  225 

Bedirell  T.  Coldstring,  32  L.  O.  62  ••  225 

Belober  t.  MagnaT.  3  D.  A  L.  70  •  •  . .  201 
Bell,  in  re,  32  L.  0. 16,  3x  L.  0. 463  •  •  29 
—  ▼.  Haatinga,  7  Beav.  592  . .  •  •  368 
Benbow  t.  Jones.  14  M.  k  W.  193  ••  I5l 

Bentlej  t.  Fleming,  3  V.kL.  23 ;  1  C.  B. 

429  198,583 

T.  Keighley,  7  M.  &  G.  652       . .  199 

T.  Carver,  32 L. O.  ..         ..403 

Berekford  t;  Arcbbisbop  of  Armagb,  13  Sim. 
643        ••       ..  ..  ..  ..  294 

Beaktot,  ezparte.  6  Q.  B.  481  . .  ..537 

Beasejr  ▼.  Windham.  6  Q.B.  166    ..  . .  156 

Berins  r.  Hulme,  3  D.  A  L.  309     . .  . .  611 

Biddulph  T.  ConrojB,  32  L.  O.  372,  7  Bea?. 

580  371 

Birt  T.  Leigb,  14  M.  A  W.  177        ..         ..   ISO 

Bird'v.Jones,  31  L.  O.    ..  ..         ..470 

Bishop  T.  Goodwin,  14  M.  &  W.  260         ••  152 
Fi'tleaton  r.  Cooper,  14  M.  &  W.  399       . .  589 
Blackwood  t.  Borrowea,  4  Dru.  fie  W .  44 1      301 
Blake  t.  Bldte.  7  Bear.  514  ..         ..  369 

Blenkenaop  v.Blenkensop,  32  L,  0.251   ..  370 
Bligh  r«  BoaaUy,  32  L.  O.  ••         ..  419 

Bodlay  V.  Revnolda,  32  L.  O.  61     ..         ••   1^ 
Boatook  V.  Hume,  7  M.  &  G.  93  ..  562 

Bolton  ▼•  Ward.  4  Hare,  dr>0  . .         ..322 

Bonsi  T.  Stewart,  7  M.  &  G.  746    •  •         .  •  610 
Borcbanr.Bignall,  4Hare,633     ..         ••  368 
Box  r.  Box,  Do.  r.  Jackson,  1  Dru.  42     . .  294 
Bourne  t.  Gatliffe,  7  M.  A  G.  850  ..  558 

Boucher  ▼.  Murrajr,  6  Q.  B.  362  ••  584 

Boyd  T.  Belton,  1  J.  A  L.  730         . .  • .  295 

Bradburn  T.  Botfield,  14  M.  A  W.  559      ..  609 
Bradley  r.  Teale,  32  L.O.  252      ..         ..  370 

Braitbwaite  r.  Gardner,  51  L.  O.  439       . .   172 
Btinkvr,  eirparte,  in^re  Homberaton,  1  De 
Gex,  121        ••  ••  ••         ..33 

Bravaeombe  v.$earb<»«ugli,6  Q.B.*l3    ..  199 
Bridgwater,  Mayor  of,  £«.  t.  AUen,  14  M« 
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NAMES  OF  CA8KB  BSPOBTBD  AND  DIOBtTBD. 


PikGB. 

&W.593 666 

Biistowe  T.  Needbam,  7  M.  &  G.  648  «00,  447 
Bromley,  in  re,  7  Bear.  487  . .  . .  395 

Brooks  y.  Hodson,  7  M.  &  O.  5f9  ..  195 

'  ▼.  Roberts,  3  D.  &  L.  13;   1  C.  B. 

„«36  3,194,584 

Browne  r,  CarvDdisb,  f  J.  &  L.  606  ...  897: 

Brofrn  v.  Bamford,  34  L.  0. 155    ..  ..  ?94 

r.  Copley,  7  M.  &  G.  558  ..153 

y.  Dakin,  32  L.  0. 276        •.  »«  608 

y.  Lake,  32  I..  O.  227  . .  .  *  345 

• ▼.  Pegg.  6  Q.  B.  1  ..  ..130 

■  ▼.  StantoD,  7  Bear. 58^      .•  ..  3f  1' 

Bratton,  exparte,  in  re  Fisber.  1  De Gez,  1 16  34 
Buckle  y.  Fawcett^  4  flare.  536  .•  ^  9n 
Buckley,  exparte,  in  re  Clarke,  14  M.&  W. 

„^^    ^  565 

Bull  y.  Brownlow,  7  M.  &  G.  52 6  ..  ItS^ 

V.  Roberts,  32  L.  i).  82  ..  ..  394 

Bolwinkle  v.  Vorwing,  32  L.  0 419 

Bunbury  y.  Lloyd,  IJ.  &  L.  638  ..299 

Bunnett  y.  Poster,  7  Beay.  540      ..  ..347 

Burifess  y.  Boetefeur,  7  W.  &  W.  481  . .  «6 
— —  y.  Grey,  i  C.  B.  578  ..  ..  56S 
Burk  y.  Lidwell,  1  J.  &  L.  70S'      . .         . .  395 

Campbell  y.  Campbell.  7  Beay.  482  ..  292 

^rpmael  y.  Powis,3l  L.  O.  589  ..  ..  394 
Carters  Ebbeits,  32  L.  0. 302  ..  ..350 
Carpue  y.   London   and    Brighton   Railway 

Company,  1  D.  &  M.  608 
Chadwick  y.  Clarke,  32  L.  O. 
Challen  ▼.  Shippman,  4  Hare,  555  . . 
Champion  y.  GriflSths,  31  L.  O.    ., 
Chapman  y.  Beck,  31  L,  O.  U4      . . 
Chappell  y.  Purday,  14  M.  &  W.  S03 
Cholmeley  y;  Darley.  14  M.  &  W.  344 
Clare  y.  Clare,  32  L.  0.    ... 
Clark  y.  Dunn,  31  L.  O.  222 
Clarke,  ia  re,  1  D.  Gex.  153 

y.  Moore,  1  J.  &  L.  723     .^ 

Clemmett  y.  Bradbee,  31  L.  0. 512 
Clements  y.  Beresford,  52  L,  O.     . , 
Clifton  y.  Hooper.  6  Q.  B.  468 
Clogstoun  y.  Walcott,  13  Sim.  523 
Close  ▼.  Phippa,  7  M.  &  G.  586  .. 
Cobbett,  m  re,  14  M.  &  W.  175 ;  3  D.  &  L.79  . 

225 
Cobbold  y.  Adams,  31  L.  O.  89  . .  .•  1 97 
Cohsm  y.  Cobam,  13  Sim.  639  •,  „  389 
Cole  y.  Gain.  31  L.O.  35  ....  201 

Collina  y.  Brana,  1  D.  A  M.  669  ..  ..  565 
Cook  y. Swift,  14 M.  &  W.2S5 i3Di(,L.67 

173  199 
Cooper,  in  re,  32  L.  0. 15  ,.         J    32 

-; — —  y.  Willomatl,  1  C.  B.  672  .^  556 

Cory  V,   Yarmouth   and.  Norwich  Railway 

—  "^ —  ./510 

..  539 

•  •  302 
»•  310 

•  •  202 

•  ..347 
...  586 
»»  197 
•«  9f  6 
••  985 

560 


Company.  3  Car.  &  01.  524 
Cook  y.  Henson.  3  D.  &  L.  177     . . 
Cottorall  y.  Homer,  1 3  Sim.  506      .  . 
Columbine  y.  Cbicbester,  32  L.  O. 
Critcbley,  ez  parte,  3l  L.  0. 489    •• 
Croft  y.  Waterton,  IS  Sim.  653      .. 
Cromer  y.  Cburt,  31 L.  O.  496       . . 
Cross  y.  Rubenson.  7  M .  ft  G.  64& 
Cnnliffe,  ez  parte*  31  L.  O.  58 
Cnriing  ▼.  Robertson,  7  M.ft  G.  525 
Curtis  y.  Scalea*  14  M.  ft  W.  444  .*  j 

"iSSi  '^'  **•  ^*^^  Parittite,  7  M.  fit*  G* 


Dailey  y.  Nind.51  L.  0. 441 
Baliymple  y.  Dawea,  31  L.  O. 


its 

195 

.202 


PACt. 

Daniel  y.  Gracie,  6  Q.  B.  145         . .  ••    150 

Dame  ▼.  Cole,  51  L.  O.  136          ..  ••   tf5 

Dalton  y.  Hayter,  7  Beay.  587        ..  ..  S*6 

Dally  y.  P00II7.  6  Q.  B.  494           . .  .•608 

Darey  y.  Warbc,  14  H.  &  W.  199  ••   1» 

Daries  y.  Tbompaoa,  3  D.  ft  L.  95  ••    171 

nLo(WBd«n,7Bi.ftQ.  7M  ..   6l4 

Daries  y.  Aston,  3  D.  ft  L.  188      «  .  ••  566 

▼.  Vernon,  6  Q.  B.  445       •*  ..  &66 

D«7ui|  in  r*.  31  L.  0.490 ;  39  U  0. 62  ••     3f 

—  y .  Clark,  6  Q.  B.  16             . .  . .  149 

Dawson  y.  Crop.  3  D.  ft  L.  225     ••  ••   610 

Day  y.  SliaTfe.  3t  L.  O..  •«             .^  •».  ^43 

Dickinson  y.  Marrow.  14  M.  ft  W.  715  ..   566 

Dietrioh8eBT^..6nibiletk3DhrftJ;..«93  ..   610 

Diamond,  ezparte,  1  De  Gez,  143   ••  ..99 

Doe  d.  Sams  y.  Garlick,  1  D.  &  M.  698  .  .   56i 

Robinson  v.  Bousfield,  6  Q.  B.  492       560 

Erans  y.  Page,  1  D.  ft  M.  601  .  .   540 

Gyde  ▼.  Roe,  3  D.  ft  L.  309  .  .  585 

Doe  y.  Doe^  32  L.  O.  351               ...  . •  5b5 

Doe  d.  Hall  y.  Wood.  52  L.  O.      ...  • .  910 

■ .  Hutchinson  y.  Manchester  Raihrny, 

32  Li.  U.         «•  •«  ««  a.     S3^ 

Dark  y.  Bowditcb,  32  L.  O.  298    ..  9a5 

'  Anglesea,  Lord.  y.  Cburefawardeoa  of 

Rngeley,  6  Q.  B.  187  ..  ..    195 

■  Lord  Egremont  y.  Stepkeos^  6  Q.  B. 
208  ••  ••  ..         •.  159 

■ y.  BMTiMgb,  6  Q.  B; 

299  ..  .,  ....   159 

■     '     ■  Greycoat  Hospital,  GoveniofB  nf.  -- 

Roe,  7  M.  ft  G.  537 196 

— —  Hesby  y.  Preston,  39  L.  O.  ..   107 

— —  Newstead  y.  Roe,  32  L.  0*209  ..  585 
Phillips  ▼.  Rollins,  32  L.  O.  154  ..  588 
Merigon  r.  Daley,  39  L<0.  ..   014 

Mttsketty.  Roe»3l  L.0. 16  ••   1S6 

London,  Mayorof,  fte.  y^  Roa,  51 Z..  O. 

975 
KeH  y.  Brown.  51  L.  O.  275  196,  198 
King  y.  Roe,  31  L. 0.599  ••  ..  196 
Pope  ▼.  Roe,  7  M.  ft  G.  609  •.   19S 

Patteson  y.  Roe,  31  L.  O.  79        ..  196 
Weigbtman  y.  Roe,  31  L.  O.  578       196 
Wyatt  y.  Byron,  5]D.  ft  L.  51  ; 
IC.  B.  695         «.  ..         ..66^585 

**  Hutchinson  y. Manchester,  Boxy, 

and  Roasendale  Railway  CoopaBr.  14  M. 
ft  W.  687  ..         ..         „         ..  514 

Doye,inra.5lL.0.4l9 33 

Dreve  y.  Bird,  51  L.  O.  370  ..  . .  196 
Drake,  in  re,  32  L.  O.  ••  ..  .»  5B5 
Duncombe  y.  Levey,  32  L.O.  ITT  „  345 
Dye  y.  Kitton,  39  L.  O ^i 

Eccl*8  y.  Harper,  14  M.  ft  W.  248 ;  5  D.  4k 

L.71  .,  ,.  ,,         ^  j^ 

Edwards y.Bates,.7M. A G.*90  ...  ..154 
— —  y.  Jones,  15  Sim.  632  .  ,^  549.368 
Emerson  y.  Brown,  7  M .  ft  G.  476  .  .-  900 

Emery  y.  Pickering.  13  Sim.  583     ..         ..  S46 

y, Richards.  14  M..&  W.798         ,»  545 

Elwood  y.  Bullock,  6  Q.  B.  585  ..  .^  5ST 
Erans  v.  Guillim,  32  L.  O.  373 ;  4  Hart,635  S9i5 

—  y.  Gwyn,  1  D.  ft  M.  705      .,         ..587 

—  y.  Watson,  59  L.  O,  978:.  ♦•  .*.  588 
Ewart  y.  Joms.  51.  L.  O.  Il5i;  3  O.  ft  X. 

^^  ••  ••  ..       IA1U565 

^  T.  Sheriffe,  4  Hara;  5lt«d9t-  . .  98t;  395 
Faivtliam,iifvek91ii.0^48»  •  ^  ..  «9T 
Riw«ett  y ..Feaina,  6^.  B*  2tr9»'     •      .»  115 


BTi^l 


or  CMMMB  BBPOBirSD  AXO  BKUMVXn. 


63& 


PAOI. 

PeaniT.FiUc«,7M.A.G.513        «•  ..149 

PevD6.  ia  n.  Si  L.  0. 466,  541     ..  ••     30 

FergUBOO,  v.  ClayworHk,  6  Q.  B.  169  . .  562 

Fifit  T.  BoaiafieliC  6  Q.  B.  ICIO         . .  *»  277 

Piabar  ▼.  Dixon,  tS  C.  aE  F.  31t     .  •  .^•77 

Fietke  ▼.  Boiler,  7  B«ar.  Ml          ••  ••  371 

Fle&ton,  in  jre,  3S  L.  0«                   «•  ••  4ff 

Fligbt  T.  RobinaoD,  3C  L.  0 4S8 

Ford  T. Dorotord,  SI  L.  O.  464     ..  ••  176 

.  in  ra,  3t«  L  0.134                ..  ••  566 

T.  Bryant,  St  U  O.  576          . .  ..  349 

i'ortnane  il  Sbaekel,  3f  L.  O.         ..  •«  396 

Fbator  r.  Bank  of  England,  S£  L.  O.  •  •     57 

31  L.  0.559  ...  151 

Francis  r.  StMrard,  5  Q.  B.  964     ..  ..175 

Fras«r  ezparte,  3«  L.  O.                  ••  •«  S78 

Franklin  T.HlxIgkiaton^  31  L.0. 440  ••  197 

-  ■-.  ▼» Carter  3«L.O.  ..  ..307 
Fmneea  r. Steward^  1  D.  ft.  M.  74t  ..609 
Francourt  T.Thorne,3S  L.O.  ..  .«  5l8 
Franklin  r.  Carter,  3  JD.  &  L.  213  ..539 

Gainsford  ▼.  GriflStb,  31  L.  0 545 

Gale,  ex  parte,  3  D.  ft  L.  1 14         .•  ••   1^7 

Galea,  in  re,  1  De  Gex,  100  ..         ..33 

Garaen,  ezparte,  in  re  Garnett,  1    Da  Gex, 
95    ..         ..         ..         ..         ..  ..     W 

Gaakell  r.  Sefton,  31  L.  0.77  ;  3  D.  6e  L.«67, 

153,540 
GibiM,  expert*,  1  De  Gax,  1  • .         •  •     31 

T.  Ralph,  31  L.O.«49  ..         ..198 

r.  TVwnaly,  3«  L.  O. ;  1  C.  B.  640  4,  588 

Gilbert  r.  Scbwenck,  14  M.  ft  W.  488     ..  539 

•  Gifibrd  r.  Wbitaker,7  Q.  B.  «49   ..         ..607 
Goodall  V.  Lowndes,  32  L.  O.  589;  6  Q.  B. 

464 ..  I4t,559 

Goodman  ▼.Goanell,  31  L.  0.510  ..  394 

i T.ElUa.7  M.&G.607   ..         ..  175 

Gordon  r.  Ilowden,  12  C.  ft  F.  t87  ..     78 

Gould,  exparte,  1  De  Gex,  <9  ••  ..30 
Goymer  y.  Pigge,  7  Bear.  475  ••  ..  320 
Grant  T.  Maddox.  31  L.  O.  560  ••   ISO 

Graee  v.  Bajnton,  32  L.  O.  155     ••  . .  370 

Greares,  ex  parte,  1  De  Gex,  19     ••  «•     31 

Griiffitbs  T.  Thomaa,  32  L.  O.  324;  31  L.  O. 

59 195 

Grimalead,  ex  parte,  I  De  Gex,  7t  ..31 

Groom  r.  Stinion,  32  L.  O.  82  ••  ..  370 
Greirilla,  Esq.,  t.  Sparding,31  L.  O.  96  225 
Great  Nortb  of  Enffland,  Clarence,  and  Har- 
tlepool Janctkin  Railway  Com|iany  r.  Cla- 
rence  Railway  Conpanv,  3  Car.  &  Ol.  605  51 1 
GnfBtbs,  in  re,  14  M.  &  W.  5l0  ..  ..540 
Gumey  ▼.  Gumey,  32  L.  O.  254   ..         ..  588 


Hnrrey  r.  Mount,  7  Bear.  517 
•  r.  Skehon,  32  L.  O. 


..  349 
..  235 


Hall  r.  Bainbndge»  3  D.  &  L.  92  ..  ^  224 
Hnwkiaa  r.  Wbodgate,  7  B«ar.  565  ••  292 

Hnrriaon  r.  Greenwood,  31  L.  O.  240  ..  201 
HnUiduy,  in  re,  1  Dm.  3  •«  ••  ••  369 
Hfinner  r.  Jtobnson,  31  L.  0. 138 ;  14  M.  ft 

W.336;  3D;&L.38     ..  196,197,201 

Hnrrer  r.  Bridges, 3  D.  ft  L.  55  . .  ..174 
Hatbe'rtM,  Urd,  r.  Bradburne,  13  Sin.  599 

294 
Hallett  n  CreaweU:  31  L.  0. 369  . .  229 

Hnrriscn  ▼.  Andrews,  13  Sim.  595;  S  D;  ft 

U164        294^173 

Hammond  r.  Colls,  St  U  O.  ••         ••  398 

Hwkridga  r.  Ketllni,  3«  L.  O .544 

■  .   ■  ^  eipttrte,  1  De  Gex,  93  . .     34 

HaiUe7r.GUbei*ji3aifli.596     ...    .    —369 


FAGX. 

Harris  r.  Robinson,  32  L.  0. 157   ..  ••  584 

Hammond  r.CoUa, 32  L.0. 398    ..  ..613 

Harris,  exparte.  1  De  Gex,  162, 165  **     30 

Harreyr.Brvdges,  14M.  &W.437  ..  614 

Harwey  r.  Watson,  7  M.  ft  G.  644  ••  173 

Hare,  in  re,  7  M.  ft  0. 510             ..  .  •  226 

Halstead  r.  Skelton,  1  D.  ft  H.  664  ..  608 

Hatfield  r.  PbiUipe,  14  M.  ft  W.  665  ..  536 

Ha  worth  r.  Omerod,  6  Q.  B.  300  ..587 

Heap  r.  Tborp,  31  L.  O.  113           . .  •*  174 

Hemmery  r.  Dingwall,  32  L.  0. 251  ..  370 

Henry  r.  Goldney,  32  L.  0. 204     . .  • .  606 

Herbert  T.  Say er,  5  Q.  B.  965         ..  ..  123 

Heming  r.  Arcber,7  Baar.  515      ..  ..322 

Higga,  in  re,  32  L.  O *30 

Higgins,  r.  Dixon,  3  D.  ft  U  124  ..   176 

Hind,  exparte,  1  De  Gex,  161        ..  ..32 

Higgins  r.  Ede.  31  L.  O.  442         . .  ..  1^9 

Hilton  r.  E.  Granrille.  1  D.de  M.  614  ..  564 

Hodges  r.  1'oplts,  32  L.  0. 179       ..  .«  588 

Horry  r.  Calder.  7  Bear.  585         ..  ..368 

Holmea  r.  Newlaods.  1  D.  ft  M.  642  ..  588 
Hollier  r.  Todd  and  oibers,  32  L.  O.  374  ..  566 

Hogartb  r.  Penny,  14  M.  ft  W  .494  ..  542 

Hornby,  exparte,  1  De  Ges,  69      ..  .^30 

Howard  r.  Gasb,  32  L.  0 396 

Hopbina,  exparte.  1  De  Gex,  204  ..32 

Homes  ▼.  Lock,  1  C.  B.  524            . .  ..  610 

Hodgson  v.Cbetwynd,  3D.  &L.  45  ..   198 
Hoyles  r.  Blore,  31  L.  0. 512 ;  14  M.  ft  W. 

387              151,540 

Hope,  in  re,  31  L.  O.  59 ^^ 

'-  r.  Ersns,  13  Sim.  496             ..  ••  321 

Httghear.  Buekland,S2t:0.  38  ..   152 
Hume  r.  Lord  Wellealey,  31  L.  O.  391     ..  202 

Hunter  r.  Nookolda,  32  L  0.36    ..  .-348 

Hudsons,  in  re,  1  Dru.  6    ..          ••  ••  322 

Hussey  r.  Dirett,  7  Bear.  499         . .  . .  369 

Hutchinson,  in  re,  31  L,  0. 296      . .  . .     30 

Hughes  r.  Thomas.  7  Bear.  584     ..  ..  369 

Huxley  r.  Bull,  7  M.  &  G  571       ..  ..  172 

Hungerford  v.  Jagoe,  IJ.  ft  L.  691  ..  369 

Hynes  ▼.  Redington  iJ.  ft  L.  589  293,  296 

Ibbetson  r.  Ibbetson,  tS  Sim.  544  ..  291 

JIdnrtcn  ▼.  Sill.  31  L.  O.  79           ..  ..198 

Inderwiek  r.  Inderwick,  IS  Sim.  662  ..321 

Ifeland  ▼.  Harris,  14  M.  ft  W.  432  ..607 

Jaeklin  r.  fVtche,  14  M.  ft  W.  381  . .  537 

Jackson  r.  Jackson,  1  Dru.  91         ..  .t  *98 

James  r.  Crane,  32  L.  0.519          ..  ..588 

J erwood,  exparte,  32  L.  O.             .•  ••  *72 

JeffVaya  r.  Erans,  14  M.  ft  W.  210;  31  L. 

O.30.4«4 ««^ 

J^nkyna  r.  Usbome,  7  ».  ft  G.  678  ..  124 

Jones  r.  Parker,  31  L.  0. 176         ••  . .   153 

r.  Jones,  13  Sim.  561          ..  ..  321 

^,  exparte,  1  De  Gex,  28        ..  ..     81 

Jfenney  r .  Brook,  6  Q.  B.  323        . .  538, 563 


Jope  r.  Pearce,  32  L.  O.  252.  371 
Jhbbr.  Ellls,3tL.  O.  222 


349 
.   174 


..  608 

..  128 

..  255 

..  349 

..  167 

B.  338 

142,  559 

Kntght.  in  re,  32  L.  O.        ...        ..         ..  IW 

Kronaion  r.  Cjt>aob,  14  M.  ft  W.  266     ••  124 


KtkfM  r.  Dutton,  7  M.  ft  a  807 
KeeU  r.  Wbeeler.7  &i.ft  G.  666 
Kea^  in  re,  St  L.  O4 
ILeer.  r.  Gillenpia,  7  Bear.  572 

t  L.  O. 

0.i6  Q. 


ILeer. r.  Gillenpia, 7  Bear., 
Kimhnrley  r.  Hickman,  32  ! 
Kiet  T.  X^eeoMO,  S&  L.  ( 


63C 


''*?^f ?c 9?  Jl^«^.. i?Kro?^Tw>^ ^tJP.jpift^WtPi.- 


?? 


PAOI. 

It6 

419 

.'.  56$ 

..  593 

'  ;.  500 

..  15* 

..  ire 

•  •  587 
.."  f9f 
10,198 

..  sri 

•  •  i506 
..  t9t 
..  ai9 

..  eod 

..  548 
..  34 
569,  574 
..  «0J 
»*  5«P 

•  .  .470 
..  614 
.»  5^2 
..  471 

366 


^fiMkington  ▼.  Elliott,  7  M.&  G.  538 
Lwlrin^  v.-OhMmta/St  L.  O/'       .'. 
^k»T.  Duke  of  Argyll.  6  Q.  B.  477 
Lander  r.  Ingei^oU,  4  Hnte, ^96    . . 
•  Iado  r.  NetrMfln,  5r  L'. C.  HIT       . . 
LewreAoe  rs  Kerapiton;  T  B*«y.  674 
lAOMrt  V.  Hestb,  S«  L.  O.  108 
Lwigford  T.  Woods,  r  M.&  O.  6«5 
;  X4lkw  T.  Tbompson,  3f  L.  0. 3«5     . . 
*-^-v.  WarroB,  H>nr.  5U 
Laiwwico  w.  a«rk,  14  M^  W.  f50 
Latrton  r.  RMidat^,  3«  L.  0. 155 
t«i»be  V.  Smyth,  3f  L.  O.  471       .. 
Leadw  y.  Aiieame,  4  Dtu.  A  W.  495 
LwsWer.  HogI>en,rBear.50t       .. 
Levi  T.  Perfott,  SI  L.  O.  555 
Wrey  r.  Gore,  1  J.  &  L.  571       .. 
Le»ne  r.  Edirarde,  51  UO,  JO*     ., 
-— *^  T.  Smith;  7  Hear.  45f ,  470  '     . . 
w-,,r,  Lor^  Kensington,  51  L.  0. 561 
Leaden  v.Lewia,  4  Haiy,  634       ., 
•;  ^-  Lewin,  32  L.  O, 

Lejton  T.  Hurrey,  3t  L.  O.  4*0  .. 
Leme  r.  MarihaJI,  7  M.  &  C.  7*9  . . 
— --r.  Samuel,  3*  L.O.      ..    .    „\ 

liicimeld,  Mayor  of,  r.  Sim|>aon,3l  L.  0.58  l*o 
Litton  ,nre,S*L.O.    ^.         „         ..3*6 
Lletrellpn  r.  UewelleB,3l  L.  0.159;  3  O. 
fitL.3J8 150.606 

Lookart  r.  Barnard,  14  M.  &  W.  674      .^  565 

London  Bndge  Apfro«jhee  Act,  in  re,  13  . 
Sim.  569     ..         ..         ..         ...       .,325 

-,  -  Assurance  Company  y.  Bold,  6  Q.  B. 

,  *'  ..  ••  ••  •-  ...  ♦.  558 
Ltmtrwi,!  T.  Plimpe,32  t.  O.  203  .    •.  583 

Lowe  T.  Steel.  3*  L.  O.  375,  '  . .  5f5,  61* 
Lucas  T.  Jonea.  5  Q.  B.  949  .......  !» 

r.  Dennison,  l3  Sim.  584       '. .        '. .  32* 

^p— ;r.  Peacock,  3*  L.  0. 33*  .;  .  .,  356 
Lomley  T.  Dubourg.  U  51.  fie  W.  «95  19.495 
X^yo^,  ex  part^.  3l  L.  O.  418        ..         ./  195 

g«jOTibanks  T.  Horendeo^l  Dto.  U       ..394 
Mnckenaier^  Tm- lor.  7  Be*,.  467     •    ^,394 
Macdonald  ,n  re,  3*  L.  O. . ,         .,         . .  159 
J^clen  V.  Veerem,  7  BeaT.489  .  .•      -  ^.  350 
Mftcklean,  m  re,  **  L.  O.    ..         ..       ...  308 

Macleod  r.  Schuhae,  3  D.  ft;  L.  60       .    ».  17J 
Jian  T.  Ricketts,  7  Beav.  484         . .         .>  ^Slf 
Marlborough  ex  parte,  5  Q.  B.  955  ..  150 

Maghay  v    Uurt,  1  J).  &  Al,65«    ..  ..  565 

Marten  r.  Dore,  31  L.  O.  591        . .         .,  198 
Zr—  ^-  ^/-j;*  ^  M.  fie  G.  650  .,  SOO 

Mariyn  r    M'J^«mara,4  Dru.A  W.411  ..  *93 
Maeon  V.  Wakejian,3*L.O.       ..         ..  4l9 

Malbeir«,n  r.  Bawtow,  3l  L.  0. 114  . .  t94 
Mabey  r.  Mansfield,  5l  L.O.  35  ..  ,.  f*7 
Alanchester  and  Leeds  Rmlway  Company  r. 

fhe  Queen.  3  Cur.  &  Ol.  633      ..         ;.  515 
Manning  r.  £aelem  Coantles  RaflWay  Com. 

pany  3Car.&OI,6S7     ..  ..  ^     ..515 

JIartindale  T.Faulkner.  3*  L.O.  ..  ..  8 
Maaeman  r,  Daria.  31  L.  0.*94.  574  •.  197 
JJegarer,«parte,lDeGex,  167  ,.     30 

Metcairi  T.  TatteraalK  3*  L.  0. 38  ..  586 

AWn?/-  Hellioga.  14  M.  fie  W.  711  . .  587 
M  L    "•  ""•  ,? T^*^  31  L.  O.  441  . .   199 

2  1/.  "^  »•  ^^'^^•^•on.  14  M.  fit  W.  595  538 
Mile.  r.  Bough,  3  O.  fie  L.  105. 3  Car,  fit  Ol. 

197,51* 


FAcm. 

Mlllk^exparte,  l3Sira.591  ..         ..  S68 

,   M'latoah  y.  Midbnd  Countiat  RaflwfT  Com-  ^ 

M*«;«Al^>TvXfeoi^,9f:Bf<j,.'*  &   vi./.*    ',:■  3i» 
.   Volyneux, exparte,  1  DaGex,  1*1.  ••      55 

Moii<efiore,'«xpart*r,  1  fioOAiirt*^  •  -.T  -3« 
3Hboi»  r.  Ro«(tfMta,f4'M<'fi(  W:ifc' Vv'4*r'  986 
Mooti^ixparta,  l€UrCy<te.  '^TJf*^.;'-  '  ..  58 
'■»'■■  T.  Platel,  7  l^eav.  583        ..         ..   509 

^ T.  TiSjkwkii.i  ©:bi6W^;:   - 

Mbriia  T.  Hevrea,  4  Hare.  599*^ '-.-'J  ^ 
XorMsoo  T.  5lbrrftfoir;  4  llar«,  59<^       "^WTi : 
K^ld  T.  WllUaka.  1  Di  ft<M.  691^^    '  T."1     . 
Murray  r.  The  Queen,  3  fi^.ie  L.to6  '  T.-TW 

T."  SIlT^r,  31  U  CK  ^X  rX>:  6. 638 — 

'  i   .-  .    '..  A     .  i  ..     i^   '19e;90a/985 

Ma«lo»  1^;  BraMriM'^^S*'!!.  0. 105  ..  346 
Bfyera,  in  re,  31  L,  O.  34*  .  ^         •  .   *27 

N<ia1e  r.  Snoulton,  31  L,  O/ 137  . ,  -  .'•  195 
Newman  v>  P«f%otia;'5!f  F^'9^'99^  '  T^-^W 
Ne  ¥/)m^,  -«xparte,'  1  D^Oex^  iSth     •  ^  :  .^  "» 

•• T.  Holmea,!  D^fik  M.  647  ,.  566 

Newfbn^.<  Mohertejr,  oVeraftMt^tff,  5i  LrOr*' 

•  15  ••  m^  mm,     ^-    ••  ••     199 

IDicbolsoa  t.  *Jeok^^,  5l  L:  dl'W  '^  *  ..    198 

Nidiotaa  ¥.  Nlehokis.3*L.  6,  ••  '  "  ..  ««8 
Wfchplla  T,.Parne,.7M.fit^;9^     :  ^^    v\^  *S9 

NidfaolsMiV.  JiA^M^.  f  tSi'B/^*!  ^  ^  :t  586 

Norman  r.l«faillipa.  14  M.  ft  VV.f^  ^'   ^    t*6 

KeniNUkby  t«  Joi*a;4  d.  A  «:  »»*  *    .-TTOl 

Mouaille  v.'F!ighr;7Bear.  5tf  '    ;,  '  *  t;  «8 

O'Bilta  trClehieij^  4?  U  0- 135*^  1  '  /.  "61* 
CHtfa  T.  Cbaine.,1  J.A  L»  6^^^  ^  7.  "5*9 
Ormrdd  r.  Iluali,l4M.  &1V/65I  '  '^  I.Jg6> 
Ojbaldiacon  <  Sunpaoo,  |3  Sim,  5li    ]  ..^  fgj 

'  Pacific  Steam  Company  t.  Lewis,  d[f;^:Q^   - 19 
F^lmer  v.  Uei(reQeteiiH^7  fA^^^Q^^i 


366,569 

<r^^S46 


T.  Eariib,  14  M.'*^  W.-«a 

Parnell  r.  Smith,  ^1  U  (^  *f*t  .  .^,- 
PvaonsT,  fe!gnoJU|,l3  Sw»,a|$  „,( 
Pait0r8OB,«x  partjp,  I  Do  Ciex^  158.  ; 
Pariente  r.  Bensusan,  13  Sim.  52* 

Parlor  f;  CpostoWe,  13.Siia^.,U    ,. 

,— ^—  r.  Great  Western  lUihray  Qqpip^ijv 

Si::ar.&tOl6^      __    «         ,r  ffi4 

Peart  r.  Hughea,  31  L.  O.  137       .  ,\i.-    <.  ;a9r 

I  Pennel  ▼*  Asloa,  14  M.  &  W«  415  — '  . .-         ^g 

,  Peers  y.  Lambert,  7  Bear.  J^i^      ^y  •    -  —  499 

Petem  7.  Clarson,  7  M.  ft  Q.  548     /       .^.1*7 

Petrie r^ Cullep,  3t  L.  O^g^  „    _ .  ***..    -,  .  19 

J^iilpott,  ex  parte,  32  L.  0.  .  »  ••   5^ 

Phillips  ▼.  Warteif,  1 1^  ^  L.  30,1    /     ,  ^  386 

'         -    r«  Smith,  14  M,'&  >Y*389    •      ...  567 

'  Pick  ford  V.  Grand  Junctiipn   Railwayr  C^^i^, 

•^  pany»3  Car.  ft  Ol*  538/  >^       -^  .t  ^  5l5 

Pickupv.  AikinsoB(4  Hare,  6*4     ...  >.>   «.«   ft4 

Piper  T.  Chappal^  14^M|  Jt  W.  6*4  .-    .  »«  559 

Pinner  r.  Wright,  3*  L.  Ol  351     . .      ,  ...I..594 

Playford  ▼.  PlayJord*  4  Har^  546  ,>.  .    ,  ^Jn9 

Playfeir  r.  Mu^rora^  14  J^  fit  W,j*59,  ^  153 

'  Pook  T.  Raphael,  3l  L.  O.  96       ,.,       «^  900 

Pott  r.  Beavan,  7  At  fif  C.^dM^  31  UO. 

4*4  ,.         .4         •,,         ••'    ^  *^    t5i 

Potts  7.  Button,  5l  L.  0.485  ..  .•569 
Poulaon,  ex  parte,  1  l)e  Gax<  ?9  .. '  ,  ♦.  5t 
Fowall  T.  CockaraU,  4,  ibn,.&»7, 5o69r  578 

595 
T.Wfiglil,7B«aT.444  ^.   *56^5«7 


viMUfo'lr  cjinii  itiepc>kTin>'  and  bidBSTKD.' 


63/ 


r.lASiiiSi«  1  De^^ifi.  €.38  ••     81 

T.  Aagleiea,  Juiticft  of,  39  L,  0. 179 


T.  Blosat^/^tuOaUotti  of^  6  Q.  B.  M8 


299 


.583 

80 

79 

5af 

195 
79 


r;  Bo'cbatuiDvSS  ^  O.      ,  •» 
▼•  Cofter,  1  Deq.  C.  C.  65 
T.Ck»l(.lD*&.M.687     »• 
T.^ef^Si  LkO.95 

^.Tf^igbtoo.  i  D.  &  M.  682  ..  543 

T.  Dfi^ig|tMiir«^  JiMtiMft  9f»  3f  li<  (X(  ■-: 

—  T.  Downbolltod,  inhabitocU  oC  31 

t.^o.t93        .*       .*.      ••     ...  ats 

C-^  T.  DoF^i^g*  1  Xhn^  C  OS         ..     80 
— ^  T.  Dupsi,  6  Q.  B*  9^9  i  t  D.&  K.  737  /- 

-^tr-j.  qioucMUr,  Mafor  oC  a  S^  & ii;.  677  .  - 

•MO 
— -^  T.  (jciodMow.  I  t)6D.  C.  C«  8t    »•     81 

—  r.  Great  I^ortb  of  BogUDd  Bailway 
CompanjTt  3C  I'* P*  t«      .  ••      .  ••  Sdf 

'  *  T.  Orcyut  Wfaieni  Bailwaj  Coppaqjr^  ' 
199 

79 

995 

.195 

195 

81 

79 


6  Q.  B.  179 

4 T.  Gr^ry^  31  If.  Or^7  ^ 

-^ T.  Grimirad«,  1  J>qo.  C«  C.  50 

'         T.  Kas]«iD»  1  Dan.  C.  C.  73 

w.  Haadqga^Urd,  6  Q.,B.  Hjl 

-i-=i  ▼.  Heyop.  31  L.  O.  57r     »•    , 
-*-=-  y.  Hind^,  5  Q.  B,.  944 

-i T.  liinlEt,  1  Pen.  C.  C\  84    / 

-^« — ^  T.  I^oarelt  1  Den.  C.  C.  1 


— —  T.  Hull  and  Selbj  Railwajr  Companj* 
6Q.B.'7^  ..  ..         ..  19? 

.•  set 


'  T. '  JtftBMy  39  L.'  0 .  177 

1  Deft.  C.  C.  101 


T.  King»l  D.&  M.t4l 
'  T.  Lwncaater  iind  Preston  Railway 
•  r.  lindsejr,  Juilieea  of,  3  D,  &  L.  101 


79 
dlJ 
488 


""  *  '■    ■  ■  T.    Merioftetbatiire,    Juattcet   of,  6 
QV'B;fe3  •  ..  ..         ..         .,994 

^^"^  ■■■  Inbabiten^  of,  6 

^•Q.B.343  i.  ..         ..         ,.541 

^"*-    ■     T.  Mtddfoditeb.  1  t)ett.  C.  C.  99    ..     81 
■  ■  ■    ■■  r.  Middles^l,  Juiticaa  'of,'3  D.  A  t.    ' 
..     '^^     ..-      '.•  109.193,12$ 

■■ ^  SSeri^ff of, 31  L  .O.  466 

,         ,  153 

T.  Milnei-,  ^  D.  ic  L.  198  •.  194 


119 


r.  Mcntgomerjaliire,  7u8tke«  of,  3  P, 
&Mly.il9  '  '         ;.         .,         ..         ..  194 
T«  Newton  Ferrara,  ]Bbabitantiix>f,39 


'L.'Q.  495 


594 
583 
80 
6i\ 
39r 

79 


T.  Ndi^ry;  9i  L;  0.'  106  * .  . 

T.  O'Briair,  1  Pett.C.C.  9  . 

T.  CCenhcrf' l^lXft  M.7^1  " 

T.'Cl^t^d,  Wiri^rii  6f,  39  t.  0, 

T.  Perry,  I'pdrt.  <;.C.  69         , 

k:  IRadfei'di  'i  Deif.'  Cr  Ct'S^     '    . ,     #  ^ 

T.  Ricbarda.  5  Q.  B;  9116  : 1  D.it  W/'  „ 

T.  Rose/ 6  Q.'-Bf.!.*       '^ ;!  '  *    ./  iti 

-^^  vyfi*.  Ab^fWW.'G^vvrilbrA  6f;  OX^.W    * 
^  ••    ..^       'ft  ^     ,   ••/?       ••  1'® 


Que^n 
=     6Q. 


158 


693 


.  -  rAftg. 

T.  Sbiptoa-09-Stoiir,  Inbabitonta  ol^ 
B.119     .  .*  ••         ..  199 

y.  Snitb^l  Pen.  C.  C.  79  •.     79 

y. gtouford,  Ma^orof, 5 Qi.B.  433  635 
T^  Stamp  Conmiaaionera,  39  L.  O.  499 
V.  Spicer.  1  Dan.  C,  C.  89  -..  -80 

T.  Stoka  Blias,  Ubabitanis  of,  6  Q»  Bi  - 

r.  Surrey,  Jualieea  oC  31  U  0. 534  199 
r.  Tiray^.l  Vbu*  C.C.  63  ..  .  ••  89 
t.  Toraoft.6  Q.  B.  933;  1  D.  &  M. 

:  ..  ..      993^535 

.- v«  Viviao, Jan.  1  Den.  C,  C  35    ••     81 

-: -1  T.  Walker,  3  D.  &  L.  131  .  ..  194 

^ r.  Witliai&B*  1  Den.C.  C,39        ••    ai 

——T.  Willis,  1  Den.  C.C. 80  *.    ao 

-^ y.  Winlarbottpw.  1  P«n.  C.  C  41        79 

■    ■.■    y.  Yorkabire,  AVest  Biding  of,  Jua- 
ticeso(3  D.&L.  159  .      .,   .      •»  198 

Rawlinaon  t.  Clarlie.  14  M.  3(  W.  187  ..  154 

Rawatorue  v.  Gandell,  31  L.  O.  578  ••  176 

Rastriek  y.  Beck  with,  S9  U  O.   ..  ,.  911 

Redmond  y;Smiib,7lf.&  0,457  •«  175 

Redman  y.  Wilson,  14  M.  &  W.  476  . .  509 

Reilbr  y.  Fltxgerald,  1  Pru.  129    ..  ••    998 

ReoBrie  t.  HitSiib,  It  C.  &  F.  904  ••    .79 

—  —  y.  Bereaford.  31  L.  C  370  ..  199 
RoT^dl  y.  Wetbb^tf,  39  L.  0.398  ..  586 
Reynolds  y.  Parker,  31  L.  0. 514  —  ^ 
Reynolda,  <ixparte»  39  L.O.  ,.  ••  519 
Rtcardo  y.*Gafciiis,'l9  C.&  F.  368  «.  418 
Rie<ry.  Gordoo,'l3Sim..580  ^.  •  .»  349 
RicimrdiBr.Mac0y,14M.&  W.484  ••  619 
^icbards  y.^monda,  31  L.  0.77  •«  176 

Ric^r^ony.  Moore,  39  t.  0 516 

Ridgway  y  W^ooidboiise,  7  Beav.  437  »•  313 

Roakea  y .  Manser,  1 C;  B.  531  ^  3  P.  ifc  L.  17    , 

179,613 

Roberta  y. Taylor,  7  ^1.  9c  G.  6^59^  3  P.  &  U    . 

i            .;         ....          ..         ...  173^174 

*- — ^  y.Madocks,l3  Sim.549   ••  .»  999 

Robeson  f.  Strutb.  5  O.  B.  Ml    ••  173.77S 

Rbbinson,  ill  re,  31  L.  O;  ^449, 514  ••30 

▼.  Wall,  39  L.  0. 379     ..  ..     24 

J '  '■   .  i — y;.Wari,3rL.  O.  373     ..  ..613 

I     .  ■!       y.R6hinsqtt,  3D.ftL.134  ..  994 

Rdcky.  Alien,  39  L.O.                   ..  ••107 

ifUvaiUr  y.  Wal]fr;'4  Dra.  &  W.  485*  .,  991 

Rawe,exparte,  1  DeGiBic,lll       ••  ..     99 

Rowloay.  Senior,  39  ImO.  14        ..  ••  149 

R4Wli7  y.  Adams,  7  Besy.  548       . .  ••  996 

Rumball  r.  Unit,  39  L;  0. 80S  .  ^  ..  . .  588 

R«ndl«y.  Little,  6  Q.B*  174'        ..  ..994 

RyIss^II  r.  Ledsam,  14  M.  A  W.  .^74  . .  541 

Rylatt y.  Marfl^t»  14  M:  &  W.  9^$  . .  199 

St«'V;o(ory«Peocii9UX4l3Sim;641  ..370 

Saaders  y.  Cpwiird,  3  D.  &  L.  981  . .  619 

Soiildbam,  Iq  j»,  19  C.  &  F.  363      . .  . .  418 

Scol^y^W.eal«n»3lL;Oa6            ..  ..   197 

$b|>w  y.  M^^^boo^  .4  D.  &  W.  431  . .  390 

Sbep|i*nl7.,Ji«ttU.4Hara,500  ..  165,301 

-r*-^-T — y.Sbepberd.  3D.  &L.  199  ;.  6ip 

Shelley  in  r^^  31  L.  0:974             ..  ..32 

8b«>top  v^Ji^wlm.  4  Uara,  619  \.  ..  347 

Sjiort  y.  Stowe/31  L.C'319  .    •  •.  *  ..179 

Simcci^  y.  Bag»tU>  59  UO*977     ...  ..  537 

l^ifijoq4,inrf/.3.D.^Ii.4^S       •  %.  ..29^ 

8ii9p99n  y.  0'9»liivttvl  Deo,  89  ^.  -  . .  370 
-*-* — ..«»ps(ine<.liD#iCi«B|9'       .\   '     ..    3i 

.  Skiopifrf'  <;^aipa|t7)K^» Jriib^Soeitftf, '  7  Hfear. 

5,93^9 il 2  eft  P. 495      ....       .%.  349;  4l8 

ack  ?.  Clifton,  31  L.  0.  417         ..  . .  197 


:m 


MAVSB   OF  CABma  BBPOKTBD   AKD   DIGMTED. 


Slonui  T.  WillMms,  Sf  L.  0. 158  ^,  585 

Slaney  y.  Sidney,  Si  L.  O.  202 ;   3  P.  &  L. 

o  *^      «     .        ••  ••         ••       1«^540 

8m«rt  T.  Bwdttock,  7  B«aT.  500     ..         ..347 

Smith  ▼.  BuUer,  1  J.&  L.  692         ...        .•  321 

V.  ChmrieriUe,  EmI  of,  32  L.  O.  S9B      586 

in  M,  31  L.  0. 513  ..         ..     32 

V.  Mawhood,  14  M.  &  W.  452  ..  536 

Snoolra  r.  Smith,  7  M.  &  G.  528      . .         ^  196 
Snow  Y.  Cole.  32  U  O.  61  . .         . .  348 

Solomon  r.  Solomon,   13  Sim.  616  ..  346 

Sourton  t.  Marriott,  38  L.  O.  276  ..   349 

Sottch  V.  Strawbridge.  32  L.  O.      ..         ^  384 
Spafford  V.  Brown,  31  L.  0. 78      .•  ..  JOl 

Spunner  r.  Dwyer,  4  D.  &  U  477  .,  319 

Stephenson  r.  Finney,  32  L.  0 158 

St™  T.  Brown,  7  Bear.  5 13  .  .         .,  359 

Stephen  v.  Dingwall,  31  L.  O.  576  370 

S^end  T.  Carej,  1  C.  B.  496, 541 :  7  M.  4  O 

AAA  ' 


646 


•;*—  T.  Wtlliamt.  7  M.  &  G.  818 
J— .r.Poyer,3D.&L.209  .. 
Steele  v,  Stewart.  13  Sim.  533 

Stephens  V.Lowndes,  3D. A L.   205 
Siiles  T.  Meek,  31  L.  O.  80 
Stinton  v.  Tsylor,  4  flare,  608         I.         \ 
StMkton  and  Darlington  Raitwaj  Company 


201,  541 
564 


607 
349 
584 
200 
348 


Barrett,  7  M.&G.  870 
Stokes  r.  Heron,  12  C.  &  F.  161      . . 

inre,l  J  &  L.  675 

Steadman  v,  Hockley,  32  L.  O. 
Strange  v.  Brennan,  32  L.  O.  ] 

Stretton,  in  re.  31  I..  0. 150  [ 

Stroud  V.  Watts,  32  L .  O .  . ,  .  * 
Sullivan  v.  Sullivan,  1  J.  &  L.  678* 
fiurman  v.  Darley,  M  M.  &  W.  181 
Surphce  V.  Famswortb,  7  M.  &  G.  576;  31 

L,  0. 451  ', ,  ^^  jfe| 

Sutcltffe  V.  Brooke,  3  D.&  L,  302*  "612 

Swan,  in  re,  32  L.  O [[  f^g 

Symee  v.  Proeser,  31  L.  O.  490       ..         . .  194 


515 

..     77 

..  370 

..  590 

350,  393 

..  226 

203.  588 

..  293 

130 


Tanner  v.  Carter,  32  L.  0. 14 
laylor  r.  Hodgson,  3  D.*  L.  115 

•  ex  parte,  31  L.  O. 

•  T.  Stendall,  3  D.  ft  L.  161 

•  T.  Tennant,  31  L.  0. 272     . . 

Teague,  ex  parte,  1  De  Gex,  140 
Teesdale  v.  Swindal).  32  L.  O. 
Tenison  v.  Sweeny,  1  J.  &  L,  7|0 
Tenniswood  v.  Pattison.  32  L.  O.  325 
Tennent  v,  Tennent,  1  Dm  161     . . 
Terrell  v.  Souch.  4  Hare,  535 
Thomas  v.  Selby,  32  L.  O.  227       . . 

■ V.  Hudson,  14  M.  ft  W.  353 

Titley  V.  Wolstenholme,  7  Beav.  425 
Thompson  v.  Doming.  14  M.  ft  W.  403 
Thorpe  V.  Plowden,  14  M.  ft  W.520 
Tomhnson  v.  Bonghey,  1  C.  B.  663 
Tedd,  in  re,  1  De  Gex,  87 
Tolly  V.  Ingleby.  7  Beav.  591 
Topping  V.  Howard.  32  L.  O. 
Toulmin  v.  Elgie,  31  L.  O.  465       .. 
Townsend  v.  Smith,  31  L.  0. 201 :  3  D 

«,^*^  ••  •  ..     ' 
Tryon,  in  re,  7  Beav.  496 
Turner,  ex  parte,  1  De  Gex,  SO     , . 
V.  Lamb,  14  M.  ft  W.  412 

Udal  V.  Walton,  14  M.  &  W.  254 
Underwood,  exparte.  1  De  Gex;  190 
Urquhart  v.  Urquhart,  13  Sim.  613, 321 


*.  370 
44.226 
..  536 

•  •  176 
..  227 
..     34 

•  •  371 
..  295 
..  584 
..  321 

187,368 
..  368 

•  •  5:^9 

•  •  301 
..  53B 
..  543 
..  542 
..  32 
.•  370 
..  372 
..  198 

ftL. 

174.  612 
..  395 
..  30 
..   609 

•  •  123 
••     34 

•  •  347 


Valknte,  ijwe,7  M.  ft  G.  5U       .. 
Valpy  V.  Maniey,  1  C.  B.  594 
Van  Sandau,  in  re,  32  L.  O.  34       . . 
■  "  «x  parte,  1  De  Gex,  55 

Taraon  t.  Poanoet,  32  L.  O  83     •, 
Vincent  v.  Going,  1  J.  &  L.  697     .. 

Wade  V.  Wood,  1  C.  B.  461  . .       .,567 
T.  8mma,  3  D.  ft  L.  27;  1  C*  B.610 

Wajford  V.  Fleetwood,  3  D.  ft  L.  65      *!!'  d 
Walker  V.  Ramniett  ..  ..       .,  sJ 

— —  r.  Petchell,  1  C.  B.  652     ..       ..3^ 

Wd  er  y,  Blaoklock.  32  L.  O |i$| 

Walton  V.  Und,  31  L.  O,  78  ..       ..  m 

~—  V.  Piai,  I  Dru.  90  ..        ..  ^ 

Wallstabbe  y.  Spottiawood,  32  L.  0.        ..  IMI 

Watkma  v.  Jonea,  32  L.O i5,SS5 

Watlj,  in  re,  7  Beav.  491  ..        .,  S?3 

Webb  V.  Anatiii,  7  M.  ft  G.  701     . .       ..  5«1 
rr-  ^;  Henaell,  31  L.  0. 158      ..        ..  m 
Weat  of  London  Railway  Companv  v.  Ber- 
Mrd,  3  Car.  ft  Ol.  649       ^   ..        ..  5ii 

Weat.  in  re,  32  L.O ^ 

Whalley,  la  re,  31  L.  0. 17  5  3  D.  ft  U  in 

Wharton,  Peerage^  12  C. ft  F.a95  ..   TT 

Wbeatley  r.  Wbeatley.  7  Beav.  577  ..  546 
Wheldon,  in  re.  32  L.  O.  . .        ..  STl 

Whitehead  v.  Harrison,  6  Q.  B.  4tS  ..  m' 
Whicker  V.Hume,  32  L.  0.202  ..  .,350 
WhisUer  V.  Ayleward  1  Oni.  1  ..  ,.  5M 
Whitefield  V.  Lequeutre,  32  L.  0. 177    ..  M8 

Whitmore  v.  Ryan,  32  L^ 516 

4  Hare,  612     ..     260,371 
•.  393 

..  a^ 

..546 
..  55< 
..  201 
..  174 
..  69 
194,  too 
..  131 
..  595 
611 


Whitmg,  in  re»  32  L.  0. 131 
Wiggins  V.  Johnston,  14  H. ft  W. 609 
Wilea  V,  Cooper,  32  L.  O.  60 
W  jlkea  V.  Hopkins,  3  D.  ft  L.  184 
Wilkina  V.  Bromhoad,  6  M.  ft  G.  963 
Wilkinson  v.  Page,  6  M.  ft  G.  1012 

— -; ex  parte,  32 'L.O. 

Wilhams  V.  Welah.  Si  L.  O.'SSO  . . 

' T.  Waters,  14  M.  ft'  W,  t66 

V.  Owen.  13  Sim.  597     .. 

Z^. V.  Vines,  6  Q.  B,  355     ..        .,  , 

WiUiamson  v. 3  P.  ft  M.  14 ;  1 C.  B.  464 

99A.  S&i 

Wilmshurat  v.  Bowker,  7  M.  ft  G.  882  ..  S66 
Wilson,  in  ro,  32  L.O.  351  ..        ,.  J?l 

— — -r.Gunton,32L.O.204  ..  ..585 
Winnah  v.  Dealev.  31  L.  0.231  ..  ..  1?3 
Winwood  T.  Holt,  3  D.  ft  K.  85;  14  M.  & 

w-  :!r  « •       195,206 

Winterbum  v.  Brooks,  2  C.  ft  K.  16  ..  6(n 
W«>**»  «?»«•.  1  De  Cor,  134     ..        ..    SI 

V.  tassell,  6  Q.  B.  234         .  .        . .  155 

— — -  V.  Freeman,  4  Hare,  55f  . .  ..  S50 
Woodhead,  in  re,  1  De  Gex,  99  ..  ..  31 
Wnghtv.Egan,3SL.O.  ..        ..  135 

'  ▼•  Earl  of  Morningtoo,  32  L.  a 

133,370 
— — •  T.  Uaddooks,  31  L.  0. 158  . .  200 

Wnghuon  T.  Uaeaide^,  14  M.  ft  W.214;  ♦ 
"■«.«7  too,  StO 

Yates  V.  Tearle,  6  Q.  B.  282 
Yearaley  v.  Heane,  14  M.  ft  W.  Hi 
Yoraton  v.  Father,  3  D.  &  L.  297    . . 
\  oung  V.  Smith,  31  L.  O.  295 

exparte,  1  De  Gex,  146      •. 

r.  White,  7  Beav.  506 


ZulueU  V,  Ardouin,  13  Sim.  631 


.  609 
.  iU 
.  61S 

.  m 

31 

,  30f 


GENERAL  INDEX  TO  VOLUME  XXXIL 


a* 


iccouKTAKi^CtifSAAL's  Office,  S76 
lets.  Public  and  GeMnil,  &SS 

Load  Md  P«nB«d,  d76, 4m,  615 
.  A-ddiooa's  Laws  of  CootracU  r«TMwed»  5 
^bert»  Prioce,  Bencb«r  of  Lineola*!  Inn,  160 
.  Anecdotes  of  Lawyers,  167 
^nuity  Acts,  constnietion  of,.8J) 
.  Antiquities,  legsli  M9 
Art  Unions'  Act,  403 
.Arrest  on  Mesne  Prooesi  Bill,  5t6 
.  Articled  Clerks'  proposed  Sooiety,  t7^  59t 
Attorneys,  Lsw  ofp  see  CmttmU 
disunion  of,  546 

to  be  admitted,  It,f7,57»169«ttl,t46 
tending  Bills  of  Costs,  44 
quslificatioiM,  454,  490 
certificates,  renewal  of,  49,  103 
registration  of,  600 
of  County  Palaune  Covrts,  U9 
certificate  duly^  191 
suing  in  bis  own  court,  tlO 
Award,  set  aside  for  conduct  of  Arbitrator,  t3$ 
Bnnfcrqplcy  Fefbrm,  fiir  G.  Boee  on,  10$,  116 
■ffidnvit  of  Trader  Usbtor,  571 
expspRs  and  saUriea,  58t 
Barristers  called,  69,  ««0 
BiU  of.flxcbaQge,  foieign»  548 
Books  and  Engimvings  Act,  4S9 
Brocbett,  J.  X^  memoir  of,^ll 
Brougbmn,  Lord,  bis  Cflovevancing  Bill,  50,70, 

76,164,327,399 
Candidates  passed  nteMminatino*  104,193 
Certificates  of  Attorneys,  renewal  of,  49 
Cbaacery  Compensations  debate,  51 
costi,  delaya  in  taxing,  140 
sittiAfSS.  63^83, 181, 493*  568 
cause  liala,  84, 205,567 
future  sittings,  3«7 

jurisdiction  in  serving  piOMst  abroad, 
259 
Cbaritable  Trusts'  Bill,  65 
Cirauau  of  tbe  Jndges,  169 

Inaolvant  Debton  CoBmisdoners, 
fSl 
Codificstion,  Mr.  J.  W.Smitb  on,  364 
Common  Fleas,  opening  of,  337, 340 
Act,  431 

ttotsaoQ,  4S5 
Common  lav  sittings*  64,  88,  159,  181«  568^  591 
615,6321 
catme  liau,85, 109,  616, 630 
Compensation  for  penons  KiUsd  by  Aocidant|  tS, 
356 
A«t,549 

notes  on,  356»  426 
Coinpromise  of  Indictment,  when  legal,  141 
Consideration  of  Annuity,  89 
Contract  of  Sale,  part  perfbmanss  of,  113^  168 
Contempt,  paaaive  i«sistsiioe,  187 
Conve>«ncug,  leading  cases  in,  45, 265, 453 

expenses  affecting  price  of  land,  598 
Conricta  Snpeiintendence  Act,  314 
Copybolds,  sale  of,  417. 

enfirancbisement,  509 
Commission  Act,  430 
deputstion,  576 
fees  on  land,  437 
Commissioners'  Report,  438 
Com  Importation  Act,  385 


Corresponding  Societies  and  Lectures  Act,  361 
Costs  of  zsmanet  on  new  trial,  403 
Connty  Courts,  jurisdiction,  218, 539, 617 

common  law  commisaioneis  oa«  506 
see  Small  Vebtt  Act 
CuBuaal.Jttstice  Act,  286 

law  report,  507 
Daniers   Chsacery   Praotice,   by   Headland,  lo- 

riewed,  96 
Decisions  in  tbe  Superior  C6urts,  see  Cbnteatf,  TabU 

of  Cattt,  and  Digated  Index 
Delavs  of  Sberiffa^  Officers,  623 
Deodsnds  Abolition  Act,  431 
Digest  of  esses,  reported  in'all  tbe  courts : 

Court  of  Reriew  and  Bankruptcy,  29 
House  ofLords,  77, 417  .    '• 

Criminal  Law,  79 

Common  Law :  Construction  of  Ststatas,  lt2, 
535 

Principles,  149, 556 
Pleadings,  171,606  .    . 

Prsctice,  194,583 
ETidence,  222 
CosU,  224 
Attorneys,  226 
Equity:  Principles, 291 

Wills,  construction,  31 9 
Construetion  of  Stalutos,  323 
Pleadings,  345 
Eridenoe,  348 
Practice,  367 
Solicitors,  393 
Costs,  394 
Railway  Cases,  510 
DiTOfce  Csses,  eridence  in,  91 
Ecclesiastical  Courts,  reform  of,  592,599 
Editor's  Lstter  Box,  end  of  socb  Numbir 
EdnoataoB,  legal,  in  Russin,  101 

ParUnnnntsry  inquiry,  120 
Articled  Clerics,  274,  392,  415 
Inns  of  Court,  361. 494,  575 
Vacation  reading,  363 
Educational  cbarities,  9 
Endenoe  in  dirorce  cases,  91 

srades  of  taking,  in  Equity  and  Kcclgsi  ■ 
astioal  Cooiu,  381 
Essmination  questions,  11, 144»  166 
nles.  20. 50 
rsgulations,  21 

information  relating  to«  29,  60,  103, 
122,  592, 600 
Examiners,  appointment  of,  50 
Excbequer  causae,  postponement  of^  64 
Forfeiture  of  leaaebolds,  94 
Frauds,  statute  of,  construction,  383 
Frend  and  Waters  Railway  Conveyancing  PrecS- 

dents  reviewed,  143 
Frere  on  tbe  Praetioe  in  Paiyamsnt  cenewed|  310 
Friendly  Societies  Act,  335 
Grammar  Scbools,  9 

Headlamps  Cbancery  Practice,  by  Daniel,  96 
Hindmarcb  on  Law  of  Patents,  404 
Higbway  Rates  Act,  428 
Holidays  at  tbe  Cbancery  Offices,  12$ 
Inclosure  of  Lands  Acts,  315,  572 
Incorporated  Law  Society  Lecturers,  280 

Annual  Report,  315 
Indemnity,  Annual,  Act,  91 


640 


OBifnAk.  tnomx  to  tolitiib  xxxiu 


lofknti  AcU  relwred  oftniftt,  i09 
lane  of  Court,  56 1 .  494,  575 
lawWent  Debtors  Bill,  104 
Insolrency.  trimsfer  of  joriid|«tion  of,  576 
loleriMtional  Copjriffat,  ordors  in  oowoetl,  409, 6t9 
Irngularitjr.  proeoo4i«ga  to  tot  ttido,  3 
Jadge,  new,  698 

Jadgei*  Cb«nbon,  tmageteant  of  boeineM  at,  t56 
practice— 4>ill  of  exccpttonc,  SSf 
Joriadietion  of  Now  County  Coarta,  595,  617 
Jury  liatSy  47t 
Iiaiid,  prioo  of,  afl^oled  by  cmK^^fmnan^  ttiponaea, 

596 
^iidlord  and  tenant,  aorrODder,  910 
Lair  Amendment  Society,  145,  VtS 
assoeiation,  565 

rtform,  atate  of  Bitia  in  Parliamont,  i 
progreas  of,  185,  981,  469 
noticea  for  next  aeaaton,  469 
•tudent,  aee  Contents 
LoMe,  forfettaro  of,  468 
Lcatebolda,  forfeiture  of,  94 
Lecturea  at  tbe  Inlier  Temple,  190 
Pronncial  Law,  145 
Manchester  Law  Aaaodatioo,  550 
Legal  and  General  Life  Aasorance  Society,  991 
Legacy  duty  on  compromise,  499 
Leasee,  sub,  stay  of  proceedinga  by,  66 
Loan  Socieiiea  Act,  499 
lK>cal  and  personal  acU,  Hat  of.  576,  600,  695 

Acta  Act,  596 
Lnnatie  Aayluna'  Aet,  690 

MalicioQa  Injuries  Act,  519 
Malpractice,  559,  575 

Married  women,  rereraiooary  interasbi,  499 
Mastera  in  Chancery,  chief  clerk  of,  105 

extra,  in  Chancery,  ead  ofmck  Mmah» 
Maogham*a  Digest  of  Examination  Qoeationa,  431 
Medical  Jurtsprudenoe,  561,  468^  575 
Metropolitan  Buildings  Act,  358 
Millbank  Priaon,S99 

Ministry  and  law  oAeera,  ebange  of,  909, 955 
Moral  training  for  tbe  profeaaton,  lecture  on,  550 
Mortgage,  equity  of  redemption  of,  554 
Kotiee  to  produeo,  wltan  too  l«u,  90 
^uH,  416 

Obituary,  legal,  1 19, 990,  955, 504.  597,  590,  695 
Ofiice  delay*,  199 

Paritamentary   proceedinga  relatSag  4o  tho  Law, 

wnd  of  taeh  Number  during  %k€  utthn 
Partiameutary  returns,  581 
Parties  to  suit  in  Chancery,  aabataatial  rapraaaoC*' 

ttoo,  954 
Partnerships  diasolTed,  end  tfta^  iMtdh 
Payment  into  court,  plea  of,  595 
Poor  Rate  Act.  498 
Settlement  of,  199 
Remeral  Act,  505 

notea  on,  496.  694 
Fr»«idienoe  at  Quarter  Seaaiooa,  975 
Private  Bills,  365,  390 
Privilege  of  defendant  and  witness,  497 
Profession,  state  of,  545 
Promotions  and  appointments,  156,  959, 955,  955, 

280.  30*, 559, 590, 659 
Property  Lawyer,  fe«  Contenti 
Property  and  Income  Tax,  plea  of  paynaot  of,  507 
llailiray  De|fOsits  Act,  935 


Railway  Compaaieir  Diaaolatioii  Act,  960,  497 
litigation,  69 
acta*  eooscrueCtoii,  957 
liahilitiea  to  owners,  109 
]^poft  of  Committee,  591 
projects  regulation,  1 14 
•eiion  lor  odla  after  traaafiH^  i4i 
depoaita,  payment  o^  599 
aem,aasessmentafeompOBaatioai 

Real  Property  Burdens,  157^  989 

Regiatmtioo  of  Attorneys,  600 

Re^mm  bievium,  949 

Religions  Opinioda  Relief  Act»  #97 

Remanet  after  peremptory  undoftakiaf,  97 

Remunention  of  SoUcltora,  559 

Rent  of  small  teoeaaenta,  109 

Reaulta  of  tbe  Se40Son,  495 

Retainera,  practice  of,  556 

Revising  Barristers,  appeab  Aomi  SiO 

Reyiewa :  aee  CUatMis 

Roae,  Sir  G.,  on  Baakraptey  Reform,  103, 116 

Rules  of  Court  fisf  •saminatmo,  90 


Salford  Hoodred  Court  Bill,  rataooa  against^  93 
Soottiah  Mercantile  Lew  and  Practice^  95 
Schoolmaster's  losaea,509 
Scriren'a  Law  of  Copybolda.  Ijr  8MflMB,'raTi«wed, 

535 
Sewell  on  Real  Property  Bu rdeoa,  DaWevml,  586 
Small  Debts'  Bill,  65, 185,  911,  945,  987,  505, 590, 

555.  580,  595,  401,  416,  449,  454 
SmaU  Dabtt*  Act,  455, 475 

BOtea  on,  496, 473.  497,  591 ; 
nummary  of,  449 
oommonicatioiia  oo,  490,  S75 
jttdgeabipa,  497 
praciitionera  and  coals  5<1 
principles,  569 
jurisdiction.  595,  6 17 
Spence'a  Equitable  Juriadietion  of  tlm  Cmprt  ef 

Chancery,  reviewed,  187,  9S7 
SoUcitora  in  Chancery,  admiasion  of,  69 
Stamp  Acta  cooatmotion,  985, 557 
operation  of  548 
onde0tf,599 

Stattttea  effecting  alteratioaa  ia  Iho  tow,  aaa  Con* 
feed. 

ISat  of  publie  and  gaaanJ,  559 
local  and  penonal,  Sfe,  600,  695 

Taxatioo  after  paymmt,  67, 585 
principles  of  339 

juriadietion  by  bill  and  petitioii,  58$ 
Taxea  on  the  adminiacratioa  of  joatioe,  41 
Tindal,  Lord  Chief  Juetice,  Memoir  of,  577 
Titbea,  aala  of,  to  railway,  416. 
Tithe  Commiaaionera*  Report,  457 
Trial,  new,  where  inaufficient  damagea,  4 
Trials,  remarkable  foreign,  407 
Tmateee  neglecting  to  inveat,  164 
Turnpike  continuance  Act,  499 

Undertaking,  peremptorr,19 
United  Law  Clerka'  Society,  971 
Unqualified  practitioaera,  64, 103, 185,  599 

Vendor  and  Purchaser,  Law  of,  17 
Vexatioua  actiona,  91 

Wetherell,  Sir  Charles,  Memoir  of.  500 
Writt  of  summons,  return  of  number,  581. 


PRINTBD  BY  G.  J.  PALMER,  SAVOY  ETRKBT,  STRAND. 


/ 


Stanford  taw  Lltimry 


